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MADRAS HIGH COURT 

NOMINAL INDEX. 


Abseace of Star denotes Cases of Proviaclat orSmail Importaace, 

* ladicates Cases of Great importance. 

•• indicates Cases of Very Great importance. 


SPECIAL BENCH. 


3alaawami Iyer, In the matter of 411 Gourb-fee?, In re 
**Board of Revenue v. Aruoaohalam 
Ohettiar 208 

FULL bench. 


257 


^Abdul Satbar Sahib v. Speoial Dy. 

Golleobor of Vizagapatam 442 

Advooafce of the High Court, In the 
matter of 265 

**Be8b & Co. V. Oorporation of Madras 420 
**Chidambarani Cbetby v. Kandaaami 
Goundan ^ 4 

**Dharam Singh v. Emperor 30 

*^Pirat Grade Pleader, Ohalapuram, In 
the matter of 479 

’^^Firab Grade Pleader, Guntur, In the 
matter of 160 

**Fr 00 r, Jamea Ralph v. H. A. Johnson 446 
*K 0 la Aohanv. Parvathi Nebhiyar 6 

Mahomed Eunhi v. Paokriobi Umma 28 
*Meyyappa Gbettiar v. Ohidambaram 
Ohettiar 494 

*Pakkiam Soloman v. GheUiab Filial 18 
Parthaaarathy Naidu v. Koteawara 
Rao 561 


**Ponnu8ami OJayar v. Ramasami 
Thathan 15 

**Rajagopala Aiyar v. Ramanuja- 
chariar 431 

**Rajagopala Naidu v. Ramasubra- 
mania Aiyar 19 

**Satbayya Padayaohi v. Sound ara- 
thaohi 448 

^'’'Seoond Grade Pleader, Rama- 
ohandrapur, In the matter of 129 

**Sinnan Chetty v. Alagiri Aiyar 438 

**Subraya Sampigethaya v. Krishna 
Baipadithaya 22 

**Tirumalai Gandama v. Eastern 
Development Oorporation 530 

**VeDkatrama Aiyar v. Rangian 
Ohebty 449 

Vizagapatam Sugar Development Co. 

V. Muthuramareddi 271 


OTHER CASES. 


A 

Abboy Naidu v. Ramaobandra Naidu 279 

'•‘Abdul Jaffar v. K. Venugopal 
Ohettiar 708 

*Abdul Rahiman v. Murugappa 
Naloker 577 

Abdul Wahab Sahib v. Rbkia Bibi 
Sabiba 406 

Aburubammal v. Offioial Assignee 214 


Aobyutam, N. v. V. Surayya 846 

Adimoola Mudaliar v. Manicka Muda- 
liar 

Agajan Sahib v. Abdul Majid Khan 512 

•Agnes Isabella v. Audikesavulu 
Nayudu '^36 

Aisamma v. Moidin Kunhi Bear! Ill 

•Aiyisa Bivi v. Kalandarsa Rowbher 720 

♦Akkamma Shetti v. Chandro Shetbi 649 
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Aksbia Pillai t. Govin^arajulu 
Chatty 778 

Alaga Pillai v. Emperor 256 

AUiar Rowther y. Narayana Kudom- 
ban 817 

Ambayara Goundan v. Pachamuthu 
Goundan 587 

Ambi V. Viatham Sridevi 102 

AmmakaoDU Ayi v. Murugayya 
Odayar 716 

*Ammani Ammal v. Periasami Udayan 75 
^'^Anantalal Damaoi v. Surjimull 
Murlidhar 616 

AnantbaDarayaDa Aiyar v. Hama* 
aubba Aiyar 345 

**Angavalathammal v. Jaoakt Ammal 466 
Anglo Persian Oil Co. v. Pancbapakeaa 


Balusami Iyer y. Yenkatasami Naioken 95 
"^"Balasami Aiyar y. Kriabnaswamy 

Aiyar 559 

Basireddi Narappa v. Emperor 391 

Beat & Co., Ltd. v. Corporation of 
Madras 754 

'■■'^Bbarata Ayyar, In re 549 

*Bbavamma v. Bamamma 537 

*Board of Revenue, Madras v. Madras 
Export Co. 63- 

■'"Board of Revenue, v. Muniswami 
Cbetty 205 

""Board of Revenue, Madras v. Rama- 
nadban Cbettiar 455 

*Bommayya Naioken v. C. Subramania 
Iyer 


707 


Aiyar 

Anjaneyulu v. Cbinna Subbiah 
Ankamma v. Adribhotlu 
Annamalai Desikar v. M. R. Govinda 
Rao 

" 'Appamma v. Chinnaveadu 
Appanna v. Latobayya 
Apparao v. Govt. Pleader 
*''‘'Appa8wamy Mudali, In re 
Arbitration Act, In the matter of 
Arumuga Goundan v. Grown 
Arumuga Goundan v. Periavanjiappa 
Goundan 

Arunaobala Aiyar, In re 
**Arunaohala Goundan v. Swami- 
natba Aiyar 
*Arunachalam, In re 
Arunaobella Goundan v. Katba Goun- 
dan 

Arunaobellam Cbettiar v. Laksbmanan 
Cbettiar 

Arumugam Pillai, In re 
**AruDagiri Mudaliar v. Kandaawami 
Mudaliar 

'^‘Assistant Commissioner of Labour, 

In re 

**A8watappa v. Ankulu Gadu 
Atbamsa Rowtber v. Ganesan 

♦Authinarayana Aiyar v. Krishna- 
swami Aiyar 

Avudainayappa Pillai v. Snndaranan- 
dam Pillai 

-Ayudayappa Mudaliar v. Emperor 
’Ayamad, P., In re 
^Ayarvali Pokker. In re 
^Ayissa Umma v. P. K. Abdulla i,o 
^Ayyannatb Chatty v. Subramania Iyer 212 
Ayyaswami Iyer v. Tbirumalai Iyer 670 


336 

860 

235 

857 

292 

119 

242 

555 

274 

384 

489 
793 

611 
323 

842 

906 

86 

635 

489 
603 
890 

854 

767 
40 
376 
243 
178 


*Brahmayya Lingam v. Ko Mallamma 849 


*Brito, J. J. V. S. S. Brito 
•Brito (Joseph) v. Brito (S.S.) 
Burke v. Skipp 
ooBurrayya v. Ramayya 


586 

701 

340- 

472 


94 


611 

82S 

8 & 


"^Chandramma v. Naganna 
^'^Ohabhukutty Nair v. Chathukutty 
Nair 

"^Ohellamma v. Penbayya 
'^^'Ghenraya Goundan v, Abbappa 
Goundan 

C hidambara Swamigal v. Ramakrishna 
Reddiar @0^. 

Cuidambaram Cbettiar v. Kadar Moi- 
deen Rowtber 9Q]t 

Obidambaram Gurukkal v. Sivag- 
nana Sundaram Pillai 833: 

;"Chinnappa Naidu, In re 478 

^Cbinna Tbambiar v. Veerappa Naidu 623 

Ohinniah, In re 729 

Olane Line, Ltd. v. R. Srinivasa Pai 885 

’Commissioner of Income-Tax, 

^ Madras V. Arunaobalam Cbettiar 474 

Commissioner of Income-Tax, Madras 
^ V. Binny k Co. 802 

Commissioner of Income-Tax, Madras 
V. Chidambaram Cbettiar 465 

Commissioner of Income-Tax Madras 

V. The Nedungadi Bank. Ltd. 


693 


B 


♦Balaguru Naidu v. Mubhu Ratnam 


118 


IT 

Beenabandu Rajuguru v. Visvasarayi 
Laobanna Bora 
*Pbarma Raja v. Petbur Raja 

Boraiswami v. Chidambaram Pillai 
Boraiswami Aiyangar v. Prayaga 
Bosjee Varu 

Boraiswami Udayan v. Emperor 
’^Boraivelu Mudaliar v. Audikesavalu 
Naidu 


176 

79 

130 

918 

239 

55T 
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EUammal v. VenkataramaDa Rao 
EUan, Inre 

Esof All V. Thaba Ummal 
'Esq! Bowther v. SuUan Abdull 
"^Etakandan Eunhokker v. Crown 


796 

351 

773 

711 

372 


**GaDgi Ammal v. Govinda Padayaobi 544 
’^^Gangdlu V. Jagannalham 108 

**GDaDamma v. Krishna Beddi 217 

**Gnanamatbu Nadan v. Yeilukanda 
Nadathi 542 

^Gopalakrisboa Filial v. Kunjltha* 
patbam Pitlai 324 

Gopala Kudnva v. Hamza Sabib 776 

Gopobonda Bebara v. Venkatesam 
Pantulu 228 

Gourikantam v. Bamamurtby 783 

^Govindan Nair v. Krishnan Nair 227 

Govindasawmy Udayar v. Union Bank 
Ii(;d., Kambakonam 900 

"’'Govind Kaviraj v. Gauranga Saw 56 

^Garanadba Kama v. Tripurasundara 
Cotton Press, Bezwada 721 

Garnvayya v. Venkataiathnam 810 

Gyanasambanda Pandara Sannadbi v. 
Vaifahilinga Mudaliar 168 

H 

*Hanamantha Baw Krishnamma 518 


’’‘Jambnlioga Obetti ▼. Emperor 862 

*Janoo Hassan v Batobu Kamandu 158 
**JayamiDal v. M. & S. M. Rv. Co. 312 
Jeremiah, G. G. v. W. H. Johnson 373 


Kaohi Beddi v. Saki Beddi 44 

Kaliyaperumal Naidu v. Bavaji Shaib 91 
’'Kalyani Filial v. Thiruvenkataswami 
Aiyengar 695 

**Kamara}u v. Gannayya 322 

Kambu Ammal v. Banganatban 624 

Kamalammal v. Cbokkaiingam Asari 278 
Kanakan, P. v. Amir Bi 837 

Kandasami Goundan v. Subbai 
Gonndan 646 

Kandaswami Gonndan, In re 539 

Kandaswami Goundan v. Narayana- 
Bwami Goundan 159 

Kandaswami Kaidu v. M. Kanniab 
^ Naidu 692 

Kandaswamy Obettiar v. Maruda 
Pillai 145 

Kaonan Eutty v. Elaya Veetil 771 

Kanna Panikkar v. Nancban 607 


Kanniappa Cbettiar v. K. 
ohandraiyar 

^Kanniappa Mudali v. P. V. 
Obettiar 

Kanniappa Mudaliar v. Chini 
Cbettiar 

*Kannisa v. Devichand 
^’'Kaothamma v. Reddipantulu 


K. Kama- 


P. V. Raju 
Chinnasami 


731 

761 

38 

46 

476 


*Karutban Cbettiar v. Raman Chatty 185 
Karutbian Obettiar v. Raman Ohetoi 400 
Kaveribai Ammal v. B. Mehta & Sons 234 
’Kelu Kurnp v. Raman Nair 247 

^Kesava Mudaliar v. Goviudaobariar 231 
’^'Kondal Rayal v. Ranganayaki 
Ammal 

**Konthalathammal v. Tbangaswami 
Pillai 

Kotayya, M. v. T. Krishnayya 911 

*Kobayya v. Veerayya 177 

Kottoora Thevan, In re 584 

^Krishna Aiyar v. Nynadikkam Pillai 801 
^Krishna Aiyar v. Paobiappa Chetti 883 
•’Krishna Aiyar v. Subrahmania Aiyar 648 
Krishna Beddi v. Thanikaohala Mudali 90 
•’Krishnaswami Naidu v. Cbengelroya 
Naidu 

••Krishnayya v. Ponnuswami Iyer 547 
Kumara Guru Dasas.vamigal v. 

Krisbnasamy Mudaliar 898 

Kumaraswami Nadar v. Venkata- 
swamy Koundan 830 

•Kumaraswamy v. M. Narayana Rao 619 
•Kunhammad v. Emperor 229 

Kunbammad Kutti v. CheriaMammad 787 
•Kunhan Monon v. Kannan Menon 482 
•Kunhibi v. Secretary of State 825 

Kuppakal v. Mathan Cbettiar ^ 834 

^Kuppattiftl V. MuDiappa Cbetti 902 

Kuppa Reddiar, iw re 808 

Kuppu Odayar v. Poomalai GoundSn 896 
Kurshit Kathumby v. Hydor Kban 207 
•Kutumba Rao v. Venkatappa 483 

E 

•Lakshmana Iyengar v, Narayana 
Iyengar 225 

Laksbmi Ammal v. Alamelu Ammal 309 
Dakabmikaotaraju v. Jagannatharaju 281 
♦Lakshmi Naraea Ra}ti v. Y, GangaDna 186 
Laksbmi Naraslmham v. Veerabhadra 589 
•Levvai Sahib v. Ammeenammal 107 
Liiaram Ganganmull, re ^ 805 

ooLoorthia Odayar v. Gopalasami 
Aiyar 


314 

547 

898 

830 

619 

229 


450 


M 

••Mack, E. E. v. M. & S. M. By. Co. 
•Madras &. S. M. By. Co. v. Banga- 
swamy Obetti 


154 

517 
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Mababab AU Kban v. President, Taluk 
Board, Kurnool 898 

Mabalakebmi v. Venkam Setti 96 

Mahomed Gbouse Sabib v. Sbaik 
Mobideen 74 

*Mahomed Matbar Kowthan v. Kasa 
Bowtban 920 

**Ma)avath Alii v. MajafarAlli 201 

**Mallayya v. Pannamma 608 

Mamillayya v. Venkataratnam 100 

ManavikramaQ v. AoaQbbanarayana 457 

*Manikonda Lingayya v. Emperor 192 

Manikyamba v. Mallayya 782 

Manjuoatb Sbanbbaga v* Samayya 852 

*Marimuthu, hire 41 

Meenakshi Nefchiar v. Parvathi Nethiar 174 
Meyyappan Servai v. Meyyappan 

Ambalam 571 

*Mirza Ahmad Namazi, In re 703 

*Mukambike Sbettitbi v. Sbiddaya 
Sebby 116 

^Mulimayandi Tbevan v. Emperor 230 

Mungadu, P. v. N. Bapadu 80 

*Murari Eao v. Balavanb Dikahifc 98 

*Mubhia Ohetty, In re 735 

**Muthia Goundan v. Ohinna 
Nallappa Goundan 815 

Mutbukaruppa Gbebby v. Paiya 
Kavundan 32 

Mubhusami Naidu v. Rayalu Naidu 848 


N 

Nagir, M. v. Krishnan Ohettiar 241 

NallamuLbu Padayaohi v. Srinivasa 
Ayyar 576 

*Nanni Kudumban v. Grown 232 

Narasimham, M. v. Sub-Inspeotor of 
Polioe. Prattipad 895 

Narayana Aiyar v. S. I. Ry. Go., L*;d. 388 
**Narayana Gbebby v. Muthia Gbebby 680 
Narayana, In re -816 

*Narayana Kammabbi v. Eolathingal 
Kuni Moyi 866 

Karayanao Gbetbiyar v Eiayaperumal 400 
Narayana Raja v. Emperor 760 

*NarayanaSa v. Balguruswami Nadar 187 
*Narayana3amy Gbebby v. Vellaya 
Pillai 366 

♦Narayanaswamy v. Thangavelu 800 
**Nataraia Pillai v. Rangaswami Pillai 657 
Natesa Pillay v. Kannammal Anni 786 
Nayakammal v. S. Munuswamy 
Madaltar 3^9 

Neelakandhan v. Vasudevan 87 

’"*NarBe, W. H. v, Ruabomii Dorabji 566 

O 


Offioial Assignee of Madras v. Official 
Assignee of Rangoon 662 


''*Offioial Assignee of Madras v. 

Rajabadar Pillai 458 

Offioial Assignee v. Subramania Aiyar 286 

Offioial Receiver, South Aroot v. Peru- 
mal Pillai 387 

^Official Receiver, Tanjore v. Vedappa 
Mudaliar 865 


Pacha Saheb v. Ruhimuddin Sahib 491 
■pakkiri Kanni v. Maojoor Saheb 124 

**Palani v. Sethu 677 

Palikudatban v. Buddu Goundan 387 

Pallayya, K. v. K. Bbimaraju 859 

**ParamaBiva Thevar v. Pulukaruppa 
Thevar 137 

^Parthasarathy Aiyar v. Subbaraya 
Gramany 67 

*Parbhaaarathy Appa Rao, v. T. Subba 
Rao 840 

*Parvathi Ammal v. Govinda Raja 359 

**Peda Somadu v. N. Appigadu 379 

Peddappa v. Venkatappa 844 

*Perayya v. Venkayamma 770 

*PeriaDan Ohetty v, Mariappan Asari 310 
*''‘Perianayagi Ammal v. Rabnavelu 
Mudaliar 316 

Periasami Muthiriyan v. Anandayi 
Ammal 722 

PeriaswamiMuthiryan, In re 888 

’^’ Periyamiyana Marakayar and Sons 
v. Subramania Aiyar 612 

'■'Perumal, P. C., In re 587 

^Pibohayyav. Ankineedu 367 

'^Pitohireddi, B. v. Y. Bharatasastri 893 

■^"Ponnuswami Iyer v. Ganapachi 

Aiyar 393 

Pannuswamy Aiyar v. Damodar 
^ Hansraj 464 

Pooohammal V. Sundarammal 617 

^Potbi Nayaker v. Suppammal 723 

Premohand Indoji v. S. Gopalappa 398 

Pritchard v. Pritchard 150 

Public Prosecutor v, Mari Mudali 730 

Public Proseontor v. Paohiappa Mudali 397 
Public Prosecutor V. P. V. Peedikakkal 
Mahomed 768 

Punya Symalo, In re 669 

R 

Radhakriahniah Gbebby, In the matter of 791 
^Ragbavaohariarv. D. Krishna Reddy 509 
Rajagopala Aiyangar v. Soundara* 
raja Aiyangar 113 

Rajagopala Chariar ,N. 0. v. Bhshya 
ohariar 838 

Rajagopala Chetty v. Sivagami 
Ammal 779 
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*Ba]Kgopala Iyer v. T. Arunaohala 
Iyer 829 

**Baiagopalan v. Bamamoorthy 301 

Baiahbbaday Mudaltar v. Visvanatba 
Beddi 515 

^ajarataa Naidu y. Bamaobaedra 
Naida 901 

‘'*'*Bajitagiripathy v. K. Bhavani 
Sankaran 673 

j*, jk 

BamaohaDdra Jagannatharao v. V. 
Viswesam 682 

^Bamaohandra Mardaraj v. Tumba* 
natba Bebara 480 

Bamaobandra Baja v. Bbujacga 
Row 473 

*EtamaohaDdra Rao v. Gurraju 147 

Bamaobandra Rao, K, V. S., In re 375 

Bamaobari, K. V. v. K. V. Kridhua- 
maobar 846 

Bamakrisbna -Annayi v. Piobandi 
Ohettiar 123 

Bama Karup V. Ryrn Kurup 911 

*Ranaanadba Iyer v, Nagendra Iyer 223 

Bama Naidu y. Bamakriabna 
Naidu 527 

Bamanathan Ohettiar, P. 8. v. M. G. 
Moideen Saib 836 

Ramani y. Narayanaswami Iyer 697 

Baman Menon v. Collector of Malabar 904 
Ramanuja Naidu v. Muthu, K. B. 

^ V, Alagappa Ohettiar 882 

Bamappa Cbettiar y. Bkambara 
Padayaobi 715 

Bamaewami Naicker v: Alamelu 
^^Ammal 604 

Bamaswami Beddi y. Marudai 
^^Raddi 469 

Bamaswamy Aiyar v. Venkatarama 
Aiyar 81 

Bimaswamy Obetty y. Palaniappa 

354 

Bamaswamy Naidu v. Ayyalu 
^ Naidu 614 

Bamaswamy Beddiar v. Peria Veera 
^^K«damban 364 

BADganatba Thatbaobariar V. Krisb- 
naewami 369 

Bangaewami Ayyangar y. Vaerara- 
^ gbava Obarry 513 

.p®*°8iab Ohettiar V. Aunasamy Alwar 368 

xCatbnaBabbapethy Obetty y. Lakebma 
Ammal 811 

Batoam Pillai y. Nataraja Dasikar 615 

xtayrappan Kutti Nambiyar y. Obatba- 
that Kutti 621 

Sosa Maria y. Jacob Souza 151 

nokmani Ammal y. Veerasami 

Aiyaogat 813 

1994/X. N. B. (Mad.)-a 


^Bukmani Amma! v. Narsimhacbariar 696 
Bukmani Ammal v. Bajagopala Aiyar 839 


Sabapathy Obetty v. Sbaomugappa 
Obetty 638 

Sabadeva Roddi v. Liogappa Asari 867 

Samaohari, In re 350 

Ssmbasadasiva v. Madduiappa 73 

‘Sami Cbetti v. Adaikkilam Chatty 434 

■"Sami Gurukkal v. Tbirupathia Pillai 193 

■'Samu Pattar v. Official Assignee, 
Madras 180 

■■'"■Sankaranayana Pillai v. Rajamani 550 

'^^Sankara Rao v. Ramakriahnayya 461 

’’"Saraswatbi Ammal v. Ddanakoti 
Ammal 873 

Satyanarayana Moortby v. M Rami 
Beddi 856 

’^"^Satyanarayana Varaprasada v. 

Venkata Laxmi Narasayamma 45 

Satyanarayana Varaprasada Bao v. 

Bbaabyakavulu Bao 399 

Secretary of State v. Appu Rao 92 

*Seoretarv of State v. Kuppuswami 
Ohetti 521 

Secretary of State v. T. V. Ragha- 
vaobariar 913 

Seetbarama Brabmam v. Krista Brab- 
mam 790 

^"^Seetharamayyah v. Veena Tolasi 
Babu 602 

*’*‘Seliappa Goundan v. MasaNaioken 297 

’"’^Sengoda Goundan v. Muthu Goun- 
dau 625 

Sesha Ayyar v. Public Prosecutor 585 

*"Sesha Ayyar V. Venkatasubba Obetty 487 
^Seshadri Beddi v. P. Venkata Reddy 709 
’"Seshamma v. Venkata Rao 713 

**Se8ba Sastrulu v. Kovi Venkamma 600 
Seahayya, G. v. N. Subbayya 877 

Sebhurama Mudaliarv. Mangala Goun- 
dar 764 

**Sbakoor Gani v. Sabapathy Pillai 236 

*Shamsgoya Rowther v# Omandu 
Pillai 224 

’^^Sbunmugappa v. Sangarya Obetty 125 

*Singarayya v. Subbayya 861 

"^Sinnaswami Ohettiar v. Aligi Goun- 
dan ^93 

**Sibaya v. Mudargaddi Sanyasi GlO 

Sivapatba Mudaliar v. Abdul Razak 815 

Siva Pratap Bhattadu v. The Oommis- 
sioner of Income-tax, Madras 880 

^Sivasubramania Pillai v. Tbeetbiappa 
Pillai 163 

Smith, A. E , /rt re 389 

^Somasundaram v. Sundaresa Rao 97 
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^"'Somu Naidu, In re 
*Somii Filial v. Kriahna Filial 
Sonacbaiam Filial v. Kumaravelu 
Cbebtiar 

Soopi, O. T. V. Abdulla 
Souriraja Naidu v. Kajagopalan 
’^*Soufch ladiaa Ry. Co. v. Navayana 
Ayer 

Sreetnedbanidhi Swamigal v. V. Ibra* 
bim Sahib 

Srearamulu, M., In re 
*SriDlvaaaobariar v. Appavoo Reddy 


640 

899 

597 

909 

812 

567 

897 

375 

889 


** Srinivasachariar v. Ragbavacha- 


riar 676 

Srinivasa Rao v, Rangaewamy 326 

"^^Sritama Raw v. Bapayya 189 

Sriraogam Municipal Council v. Bodi 162 
Subamma v. Venkamma 308 

’^’^Subba Rao v. Ponuammal Nadabhi 453 


••Subbaraya Mudali v. Thangavolu 
Mudali 33 


Subbarayudu, B. v. V. Narasimha 
Rao 907 

Subbayva v. VonkatraDDiah 832 

Subbayya Chakkiliyan v. Muthia 
Goundau 493 

Subbayyar v. Ramanathan Chettiar 582 
*Subramanlain Cbetby v. Tjikshmanau 
Chobty 161 


^^Subramania Mudalier v. Parasura- 


Tawker and Sons v. Harsookdoas 
CboughiDull 

Thaikkobtabhil Kunheen, In re 
Thambatbi Thamburathi v. Sankara 
Meoon 

Tnacnmlab Naidu v. A. Musaliab 
*rhanikachallam Cbebtiar, In the 
matter of 

**Thar 00 patnma v. D. C. of Cochin 
Thimma Raddi v. Secretary of State 
^Tblrumurthy Cbetby v. Ponnan 
Chebby 

**Thiruvadi Ayyangar v. P. Janaki 
^Tbiruvangadaohariar v. Chokalingaoa 
Chebby 

Thurman, In re 

^Tirumalaoharyulu v. Ammisetti Ven- 
kiah 

*Tiromala Reddi, In re 
*Turka Hussain Saib v. Crown 

TJ 

**Uoi Achan v. Kunblkrishnan Nair 

V 

*Vairavao Servai, In re 
"^Varadarajan y. Srinivasa Rao 
Varada Reddy v. Srinivasa Mudaliar 
'Varabaliah v. Suryanaravana 
Vedaobari v. Naraslmba Mudali 


386 

338 

245 

818 

868 

252- 

523 

485 

103 

31 

799* 

763 

540 

895 


602 


668 

792 

299 

117 

307 


mier baa 

*’'Subramania Filial v. Rakkumubhu 
Mooppan 645 

Subramlab v. Bansllal Abeeroband 595 

Sudarsana Rao v. Cbriatian Filial 396 

’'Sukdevadoss Ramprasad v. Govin- 
Do 88 Cbabhurbuiadoss 378 

Sundara lyerv. Arumugam Filial 520 

"^'Sundaram Cbetby v. Damodaram 
Chetty 850 

Sundara Ramanujam v. Sivalingam 

PilUi 360 

*Sundaremiah v. Venkatasubbiah 619 

Sundara Thevan v. Anaobban Kaladi 903 
*Suppai Goundan v. Kandaswmi 
Goundan 617 

*SupDai Goundan v. Murugappa Cbet- 
tiar 710 

Surayya v. Venkataratnam 210 

**8urjinQull Murlidhar v. Ananba 
Lai 352 

*Suryaohandra Mouleswara Rao v. 

A. Durgatoba 687 

*Saryanarayaoa v. Aukineed Prasad 795 


*Taluk Board, Dindignl v. Venkat- 
rama Aiyar I 97 


644 

•’Vedaviasa Aiyar v. Madura Hindu 



Labha Nidhi Co. 

365 

645 

**V00ra9wamy Mudali v. Palani* 


595 

yappan 

626- 

396 

*Velayubham Cbetby, In re 
^Vellayappa Cbebtiar v. Ramanatbam 

516 

378 

Cbebtiar 

529 

520 

**VeDkabaohalam Cbetby v. Govinda- 



swami Naiokec 

605 

850 

*Veokataobalam Chebby v. Srinivasa 



Iyer 

84 

360 

* Veokatalakshmi Ammal v. Sadasiva 


619 

Aiyar 

200 


Vonkatalingama Nayanim v. Aruna- 
ohalam ..betbiar 511 

Venkatanarayana Cbetby v. Sevugam 
Cbetby 769 

** Venkatapibhl V. Ramadas Rao 780' 

*Venkabarama Aiyar v. Coimbatore 
Mercantile Bank 126 

•Venkabarama Iyer v. Subramania 
Sastry 741 

Venkatarangayya v. M. Bajiraja 93- 

^Venkataratnam v. Official Receiver, 
Godavari Distriob 358 

^Venkataratnam v. Satyavati 578 

Venkata Reddi, In re 873 

Venkata Reddy v. Nabaraja Sebty 789^ 
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Veokata Seshumma^ v,*, Guneswara 
Rao 622 

Venkatasnbbiah Chettiar v. Sesba 
OAiyar 797 

Vockatesa Aiyar v. VeDkatarania 
Aiyar 47 O 

VenkatoBwaraln v. B. Lingayya 689 
yeckatramana v. Sampa 827 

Venkat Reddy v. Kacjappa Goundan 650 
*V 6 nkiab, P. In re 851 

^Venkoba Oharlu v. S. Hadabayamtna 858 
Yikrama Dao v, Laksbrnioarasimba 
Garu 144 


■“■‘‘ViBhwaDabhan Ghetty v. Soma- 
sucdaram Cbetty 541 

^Vievanatha Aiyar v. Vengama Naidu 749 
^Vievanatba Aaari v. Sami Asari 43 

‘'“VisvaDathan Obebty v. Efehirajulu 
Cbetfcy 57 

Viswanabba Plllai v. Periaswami 

Pillai 766 

Vizagapabam Sugar Developmeob Co. 

V. Muthurama Reddi 296 

Y 

*YelIappa v. Goila Swami 855 



THE ALL INDIA REPORTER 

1924 


MADRAS HIGH COURT 

SUBJECT INDEX. 


Absence ot Star denotes Cases of Provincial or Small Importance. 

* Indicates Cases of Great Importance. 

•• Indicates Cases ot Very Great Importance. 


A 

AecoonU^ 

* Suit {or partial account does not 

lie where suit for whole account is 
barred 161 


AdYene Poiaeiiioo^ 




-Against lifeholder — Inam lands 
held adversely against ofiBoe-bolder 
create prescriptive title against all 
successors 201 

Oo- parceners — Adverse posses- 
sion by one oo-paroener after parti- 
tion of land is omitted at partition 
does not arise until intention to hold 
so is proved or is inferable from 
exclusive possession 113 

Gramanattam in Madras villages 

— Indiscriminate miscellaneous user 
by villagers does not prove either 
custom or adverse possession 197 

•*— Invalid title-deed — Possession for 
statutory period under invalid deed 
of gift confers full title 800 

■ — Limited interest could be got by 
adverse possession and is a defence 
to ejectment suit 292 

Mortgagee being purchaser — 

Obaraoter of possession of a usu- 
fructuary mortgagee under a void 
mortgage by a person who .is not 
the guardian of the minors, who 
are the owners of the property is 
altered when the same property is 
Bold to him by the same mort* 
eagor 720 


Appeal— 

New plea — A new plea should 

not be allowed to be raised for the 
first time in appeal 845 


irbltratloD— 

* Award — Statement of arbitration 

as to the details of tbe proceedings 
is prima facie conclusive 274 

* Guardianship proceeding can’t be 

settled by arbitration 434 


Arbitration Act (IX of 1899) - 


S. 11 — Receiving fees by arbi- 
trators beforehand is within tbe 
scope 

S. 14 — Acts of arbitrators in the 

absence of parties are valid if not 
judicial 

S. 19 — Where there is agreement 

to refer, party may choose tbe alter- 
native in the action unless he is 
estopped but defendant may be 
mulcted in costs if be led plaintiff 
to file suit 


274 

274 



Arms Act (XI of 1678)- 

^ S. 19, 01. ie ) — Use by servant— 

Use of a gun by the servant of a 
lioensee for bis own purposes is an 
offence though tbe servant can 
carry legally the gun for the pur- 
poses of his master or in the 
presence of his master 668 

Anignmenls- 

** Rights of assignor— Assignor 

for collection is entitled to charge 
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^Istlgnmeoti-* 

on ooUeotioDS, which may be en- 
forced in event: of assignee's bank- 
ruptcy, against bis legal represent- 
ative 

" Vendee’s vendee not bound by 

personal covenants against first 
vendee 

Attestation — 

By person having tao gible interest 

in property affected by deed is proof 
of his ‘ consent * — Attestation is or 
is not proof of consent according to 
circumstances of each case 

Is or is not proof of consent 
according to circumstances of each 
case— -Attestation by person having 
tangible interest in the property 

affected by the deed is proof of his 
consent 

'Benamldar— 

* Admission by benamidar of 

ownership of third person does not 
pass title to that person 

'Benami Traniaotloa— 

with voidable title can 
gi^^ good title to the transferee — 
T.P. Act, S. 8 

O 

'Cartier— 


of tha sea 

ihat accident could be avoided by 

greater foresight does not prove 
negligence 

w a. ^ A clause ’ 

exempta earner from liability alter 

ha IS commandeered during war— 

Oatriage alter such commandeering 

must be paid for under S. 70 of the 
Oontraot Act 

OIyU Procedure Oode (&ot Y of 1808)- 

S. 2 (2) — Order as “ deoree " If 

an order rejeoting the claim of a 
person to be the legal representative 
of a deceased plaintief is to have the 
character of a deoree it must con- 
clusively determine the right of the 
parties in the suit 

“Tom oimply referring 

to Offloial Rsfetee to take accounts 
18 not a deoree 

S. U— Adverse finding in a 

decree in favour of a party ia not 
res judicata 


780 


358 


819 


819 


749 


67 


773 


885 


813 


406 




469 


Olv. Pro. Oode (1908)— 

S. 11 — Where suit is dismissed, 

findings in judgments as between 
oo-defendants not embodied nor 
implied in decree are not res judi- 
cata nor appealable 858 

S. 11 — A wrong suit followed by 

a wrong decree does not bar a correct 

* 716 

S. 1 1 — Oo-defendants — Res judi- 
cata occurs between co-defendants 
only if relief to plaintiff requires 
decision between them 604 

S. 11 — Co-defendants — Where 

both defendants claimed property 
exclusively but both denied plff.'s 
claim and plff.'s claim was dismissed 
and one of the defendantB was 
declared to be sole owner, the deci- 
sion was held to be not res judicata 
between the oo-defendants as there 
was no neoassary conflict between 
them nor was the point necessary 
for disposal of plff.’s suit 711 

S. 11 — Oompromise decree 
^^constitutes res judicata 88 

-S. 11 — Compromise deoree — 
Proceedings under Guardians and 
^ ”®JJ^^9^Aot are not binding 45 

II Constructive res judicata 
—Where a person failed to assert in 
the alternative a claim to share and 
□18 claim for the whole is dismissed 
be or his heirs are precluded from 
^ claiming the share 

“I 'S. 11 — Decision in favour of 
^solvent after insolvency— Official 
Receiver not party to decision — No 

in favour of 
Umoial Assignee and persons claim- 
^ log fehrough him 

S. 11— Dismissal for default of 
an application for mesne profits 
^^does not bar fresh application 

S 11 Dxecution proceeding — 
Judgment-debtor can plead at a 
later stage non-exeontability though 
not previously pleaded where assig- 
nee of decree-holder was benamidar 
of ludgment-debtor 

S ll--Exeoution proceedings — 

Oq application for transfer of deoree, 
failure to plead limitation creates 

oonetruotive res judicata 673 

a common interest 

contest is carried on by 
some of them hona fide against the 


711 


689 


473 




189 
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411?. Pro. Oodtt (19081^ 

plff.'s otaim, bhe defts. who ore ex 
parie are boaod by the deoteioo 

^ S. 11 — £^i!are to ohjeot at ooe 

Btage of eseoution proc<'adiDg8 does 
not bar objeotion at later stage 

S. 11 — Finding on issue not 

neoessary for disposal of suit but 
recorded to avoid possible remand is 
not res judicata 

S. 11 — Incidental dnding regard- 


ing the order of sale of property 
does not bind executing Court 

•S. 11 — Issue wrongly framed and 


decided is binding 

S. 11 — Limited owner — Judg- 
ment to which limited owner is 
party binds reversioners if contest 
is fair and bona fide and limited 
owner represents estate though liti- 
gation may have arisen out of his 
own action 

" ^ S. 11 — Litigating under same 
title — A lessor is not bound by a 
finding as between the lessee and a 
third party. A lessee wbu claims 
under a title previously created by 
a lessor is not bound by a subse- 
QQent finding between the lessor and 
third parties. 

— ’“S- 11 — Plea that minor was not 
properly represented in a previous 
suit though not taken by guardian 
is res judicata where it might and 
ought to have been takeu 

■ S. 11 — Probate prooeediogs — 
Contesting oaveators are bound by 
the decision unless good cause 
uader S. 50 of the Probate and 
Administration Act is made out 

~ , S. 11— iJea judicata in the same 
emt is possible 

— S. 11 and O. 21, E. 66— Omis- 
sion to appear to settle terms does 
nob bar plea that property was not 
^ liable to attachment F.B! 

"“""8. 11, Expl. 4.— Execution pro- 
omdings — Earlier order not deciding 
the point raised in tbe latter appli- 
^^ oatio D is not res judicata 

6 — Leave under 
8 being not obtained the 
^ explanation applies. 

'®‘ 17 — Oontraot of sale of 

immoveable property requires regis- 
•tation P jg 




571 


518 


893 


509 


193 


301 


576 


608 


578 


406 


145 


88 


01?. Pro. Code (1908)— 

S, 17 — Where money was to be 

paid at MadanapalH, suit for money 
lies at Madanapalli 

S. 20 (c) — Cause of action arises 

at a place where payment is to be 
made or part of contract is to be 
performed — Hundi is paid only by 
actual payment and not by negotia- 
tion 

S. 21 — Absence of objection to 


789 


464 


local jurisdiction which was trans- 
ferred by notification precludes 
party from objecting on appeal. 
{Contra Wallace, J.) 

S. 34 (2) — Non-mention by 


697 


appellate Court as to interest granted 
by lower Court amounts to refusal 
S. 35 — Exaggerated claim justifies 


award of proportionate costs 
— S. 38 — Transfer of area creates 


102 


692 


jurisdiction to execute in tbe Court 
to whose jurisdiction the area is 
allotted 

Ss. 38, 39, 37 and 21 — Court 


32 


losing juriadiotioQ over property 
during execution can’t proceed with 
it 

■ S. 39 — Transmitting Court 

cannot be presumed to request tbe 
Agent’s Court to execute against 
property outside its jurisdiction nor 
has tbe latter tbe power to do so 
S. 47 — An appeal lies against 


457 


144 


order of arrest of judgment-debtor 
on ground that arrest is invalid 
S. 47 — A purchaser in execution 


900 


* 


by inferior Court can object to sale 
of tbe purchased property by supe- 
rior Court in execution of another 
decree under S. 47 but not under 
O. 21. K. 58 

S. 47 — Agreement prior to 

decree may be set up in bar of 
execution 

S. 47 — Appeal lies if Court pur- 


889 


ports to pass order under S. 47 
S. 47 — Application to be turned 


611 


518 


into suit — A decree- bolder who 
applies for attaobment of alleged 
assets of a deceased zamiodar 
cannot ask for converting tbe appli- 
cation into a suit since be must 
obtain a declaration that these 
alleged assets are liable for bis 
decree-debt 

S. 47 — Dispute as to execution 


707 


271 


sale — Court should act under S. 47 
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Oiv. Pro. Code (1908) — 

read with 0. 21, R. 90 or with 
S. 151 — Sdoond appeal does nob lie 
in former case bub lie^s in latter ease 778 
S. 47 — Order refuaing bo postpone 






or alter berms of sale is iuberloou- 
tory 

S. 47 — Parties need not be 
rsQged on opposite sides — Qaeations 
between defendants inter se are 
covered by the section 

S.47 — Questions between decree- 

holders inter se do not fall under 
S. 47 

S. 47 — Relating to execution— 

Question as bo order in which pro- 
perties are to be sold if one of 
substantive right, is covered by the 
section 

Ss. 47 and 96 — Order directing 

properties to be sold in a particular 
order is not appealable 
S. 48 — Does not apply to insol- 
vency proceedings 

S. 48 — Evasion by judgment* 

debtor of arrest when able to pay is 
fraud and extends limitation 
** S. 50 (2) — To make legal repra- 


234 


365 


518 


♦* 


365 


527 

163 


836 


aentabive or administrator liable 
decree-holder must prove both 
amount of assets and receipt of assets 466 
S. 52 — Income accrued since 


571 


death of deceased zamindar and 
come into hands of representative 
is included in property P.B. 530 

S. 53 — Scope — S. 53 is not 
confined to money deoreoa. A decree 
passed in respect of joint family 
properties can be executed against 
the sons after the father’s death 
S. 63 — S. 63 sets at rest conflict 
of views prior to 1908 and validates 
P'-ooeedings even by inferior Courts 
during attachment by the superior 
Court. It enjoins that the superior 
Court should realise the property in 
oases where the inferior Court had 
notice of execution by superior 
Court 

S. 64 — Prior agreement to sell 

when perfected prevails over attach- 
ment 

S. 73 f2)— Aggrieved decree 


88S 


holder's remedy is by suit 

** S. 92 — Scheme — Remedy nob 

asked in suit but given in the scheme 
cannot be or need not be asked in 
execution and order thereon is not 


61( 

9 ': 


Civ. Pro. Code (1908)^ 

appealable under S. 47, Oiv. Pro. 
Code 

S. 92 — Scheme under, is to be 

interpreted like an Act, and where 
District Court is referred to it is not 
the person bub the tribunal that is 
meant 

■ S. 96 — Appeal will lie against 

favourable deoreo if point substan- 
tially in issue has been decided 
against the appellant 

S. 96 — Where suit is dismissed, 

findings in judgments as between 
oo-defts. not embodied nor implied 
in decree are neither res judicata 
nor appealable 

S. 100 — A finding of fact on no 

evidence is liable to upset by High 
Court in second appeal 

S. 100 — Dispute as to execution 

sale — Court should act under S. 47 
read with O. 21, R. 90, or with 
S. 151 — Secood appeal does not lie 
in former ease bub lies in the latter 

S. 100 — Mixed question of fact 

and law cannot be raised for the 
first time in appeal 

— S* 100 — New plea — Plaint alleg- 
ing title by purchase, decree on title 
by prescription was given — Objection 
being not raised bo the lower Courts 
is not permissible in second appeal 

S. 100 — Question of fact — -Wbe- 

bher lands were excluded in oaloula- 
^ ting peiahoush is question of fact 

102 — No second appeal lies 
even in execution 

S. 105 — Order setting aside ex 
parte final decree, but not ex parte 
preliminary decree can be challeng- 
ed in appeal against deoree finally 
passed 

S. 105 Scope — S. 105 does not 
apply to appeals to His Majesty in 
Council and does not supply a guide 
bo the interpretation of the word 
^ final ” in S. 109 

S. 109 — Pinal order — An order 
passed by the High Court refusing 
to set aside an order of the Court 
below restoring to file a suit is nob 

a final order within the meaning of 
S. 109 

- S 109 (c) — Question of un- 
stamped acknowledgment being 
inadmissible is not covered by 
clause (c) 


369 ' 

369- 

689' 

858 

617 


778- 

913 


116 

117 

36r 

899 

701 


701 

616 
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QIt. Pro. Code (1008)— 

* .g^ jQg (gj — Queationa of pablio 

icDporbanoa or private importaoae 
to both parties render a oaae fit but 
not mere question about oonstruo* 
tion of agreement 231 

S. Ill — Letters Patent, S. 39 — 

Lattara Patent, S.44 — No appeal lies 
to the Privy Council from the decree 
or order of one Judge of a High 
Court 399 

— “ S. 115 — A just decision, though 
purporting to be under a wrong seo> 
tion, will not be revised, if a right 
section justifies the decision 586 

-S. 115 — Daoliniog jurisdiction 

meaning esplaioed 32 

-S. 115 — Pinal decision is revisable 

for want of juriadiobion P. B. 561 

— S. 115 — Order not asked for by 
parties and not purporting to be 
under S. 151, C. P. C., is revisable 911 

'S- 115 — Refusal to allow defend- 
ant to examine himself on commis- 
sion when plff. was so examined 
though both live outside jurisdic- 
tion is revisable . 541 

S. 115 — Revision from order — An 

order rejecting the claim of a person 
to be the legal representative of a 
deceased plaintiff which does not 
conclusively determine the right of 
the parties in the suit is not appeal 
able and therefore is revisable 813 

*S. 116 — Revision should not be 
granted during pendency of suit 
except for strong reasons 846 

S. 136 — A judgment-debtor pre- 
sent in Court at the time of execu- 
tion of a second decree can be 
arrested in execution of the second 
decree though he was already 
arrested in execution of a first 
decree 900 

* ^S. 144 — Interest is a good substi- 

^ tube for profits 87 

”7 — Where sureties agreed 

to produce judgment-debtor on the 
fixed date but failed, the closing 
without dismissal of the execution 
petition does nob put an end to their 
^ liability 241 

■ ‘S. 146 — Private purchaser can’t 
oonbinue appeal, withdrawn by judg- 
ment-debtor, against order under 
^ O. 21. B. 89 470 

146— Devolution of interest 
*he words *' claiming under ** in 

1994/T. H. B. (Mad.)— 8 


01 V. Pro. Oode (1908) — 

S. 146 include a case where the in- 
terest of a person has been assigned 
to or has devolved upon another 
under O. 22, R. 10 709 

S. 151 — Appellate Court consi- 
dering validity of execution sale is 
not oon6nad to 0. 21, R. 90, but 
may exercise inherent powers 778 

S. 151 — Inherent power can be 

used to set aside order of lower 
Court resulting in an abuse of the 
process of his Court 100 

S. 151 — Judge setting aside sale 

not on ground of material irregularity 
but on ground of certain order 
having been violated, acts nob under 
O. 21. R 90 but S. 151 778 

** S. 151 — Section is not bo be 

applied where speoiho provision 
exists bub is not availed of 114 

^ S. 152 — Court cannot amend 

under S. 152 where decree is in con- 
formity with judgment though 
judgment is apparently wrong 225 

S. 153 — Respondent being dead at 

the date of filing an appeal, repre- 
sentatives cannot be added 56 

O. 1, R. 3 — Official Receiver is 

not necessary party to application 
though he may, if be chose, claim to 
be beard — District Judge can act on 
evidence recorded by him 830 

O. 1, R. 8 — The person suing on 

behalf of others must have interest 
common to himself and others. If 
this is not so no member of the 
class is constructively a party to 
iti 883 

O. 1, R. 10— Substitution will be 

permitted only if there was a bona 
fide mistake 883 

0. 1, R. 10 — Where oiroumstanoes 

render it necessary, the Court may 
add a person interested in the equity 
of redemption as a party even after 
the preliminary decree and can re- 
open the decree so far as the added 
party is concerned. An order in a 
mortgage suit refusing to make 
party a purchaser at an auction 
held before, but confirmed after the 
suit, is not an order within R. 10 of 
0. 22 and is nob appealable 648 

* O. 1, R. 10 and S. 153— Res- 

pondent dead at the date of filing 
appeal — Representatives cannot be 
added 56 
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GW. Pro Code (1908)— 

* O. 2, R. 2 — Claim under pro- 

note and olaitn under original con- 
sideration may be combined 520 

• 0. 2, R. 2 — Suit for possession 

based on agreement to sell is barred 
after suit for specific performance 
but is not barred if based on convey- 
ance 360 

•O. 4, R. 1 — Presentation of 


plaint to Judge outside Court and 
out of office hours is valid if accented 
by Judge P. B. 448 

O. 5, R. 1, 9ub-Cl. (2) — Applies 
to plaintiff also 812 

O. 6, R. 17 — New allegations of 




fraud will not be allowed, unless 
delay is explained and the substan- 
tiality and the truth of the plea are 
proved 883 

0. 6, R. 17 — Partible property 

other than that included in the 
plaint can be partitioned without 
formal amendment 354 

* O. 6. R. 17 — Pure redemption 

suit cannot be turned into ejectment 
suit but redemption of a usufructuary 
mortgage is a suit for posaession 292 

O. 7, Rr. 10, 11 — A Court 

should reject plaint on refusal of 
plaintiff to pay Court-fee though for 
claim exceeding Court's jurisdiction 646 
*0. 8, R. 4 — Defts.’ statemeut that 




they do not admit plff.'s allegation 
as to the date of a certain event is 
not evasive denial or admission not- 
withstanding that delta, do not give 
their own date for the event 838 

— O. 8, R. 5 — Svasive reply — 


Oiy. Pro. Oode (1908) — 

party who has not established bis 
right thereto nor at a stage at which 
the exercise of that right is not 
proved to be legitimate 846 

O. 11, R. 14 — Refers to further 

orders on production such as inspec- 
tion 582 

O. 16, Rr. 19 and 21 — Rules do 

not apply where party of his own ' 
accord desires to examine himself ou 
commission 541 

^ O. 17, R. 3 — Plaintiff present 

through pleader — Adjournment 
refused — Case must be disposed of 
on merits 43 

* O. 21, R. 1 (2) — Does not apply 

to mortgage decrees 102 

** O. 21, R. 2 — AdjustmeuC not 

certified could be proved by judgment- 
debtor for proving that assignee of 
decree-holder is benamidar for judg- 
ment-debtor 199 

O. 21, Rf. 15, 16 — Appeal from 
order under, lies only if case comes 
under S. 47, C. P. C. 518 

— O. 21, R. 16 — Second proviso — 

Does not apply to mortgage decrees 
for sale 901 

O. 21, R. 17 — Rule does not pre- 
vent Court from allowing amend- 
ment at latter stage 367 

— O. 21, R. 22 — Process without 
notice does not affect jurisdiction 130 


- p — - — — ■ 

Defendants’ statement that they do 
not admit plaintiff’s allegation as to 
the date of a certain event is not 
evasive denial or admission not- 
withstanding that defendants do not 
give their own date for the event 838 
O. 9, R. 13 — Decree against 


minor, not properly represented, is 
a nullity and suit can’t be restored 
to file 

O. 9, R. 13 Right to challenge 
decree exists, where no application 
to set aside is filed — Untenable appli- 
cation before decree, though to set 
aside decree, is no bar to the right 107 

O. 11, R. 2 — Does not apply to 

produotion 592 

O. 11, R. 14 — Inspeotion o! 

documents should not be allowed to 






■O. 21, R, 22 — Sale is void and not 
merely voidable where without apply- 
ing Cl. 2 notice is not issued F, B 431 

O. 21. Rr. 54 (2) and 67— 

Publication of sale at Collector’s 
Office is necessary even in the case 
of enfranchised skrolriem village 217 
O. 21, R. 57 — R. 57 applies to 
attachment before judgment which 
is converted into an attachment into ■ 

execution. g ^94 

58 — Claim petition dis- 
missed for default can be restored 
to file ^15 

O. 21, R. 58 — Notifying to 
bidders rights of claimant is 
irregular without deciding the right 
of claimant I47 

-^O. 21, R. 58 — Purchaser in execu- 
tion by inferior Court can object to 
sale of purchased property by 
Superior Court in execution of an- 
other decree, under S. 47 but not 
under O. 21. R. 58 899 
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411v. Pro. Code (1908)— 

* O. 21, R. 63 — Adverse posses- 

sion on date of adverse order oaonot 
be pleaded if order is not set aside 111 

* O. 21, R. 63 — Barden of proof — 

Plaintiff in his snit to set aside order 
is bound to establish his ownership • 
though defendant alleges that the 
transaotion was henami, notwith- 
standing the fact that ordinarily it 
will he for the party who sets up 
that a partioular transaotion is not 
real but^enamt to make out affirma- 
tively the case put forward by him 770 

O. 21, R 63 — Claim petition 

dismissed for default can be restored 
to file 715 

* 0. 21, R. 63 — Claim petition 

being dismissed without investiga- 
tion but without prejudice to right 
of olaimant order is oonolusive 
if not challenged by suit 111 

;“0. 21, R. 66 — Appeal — No appeal 
lies against an order settling the 
terms of the proclamation of the sale 
in so far as it relates to the valua- 
tion to be given to the properties 
proclaimed for sale 767 

O. 21, R. 66 — Setting aside sale — 
Party aggrieved by substantial loss 
due to inoorrecb valuation in procla- 
mation can have sale set aside 767 

O. 21, R. 69 — Order under R. 69 
noerely interlocutory 234 

0 21,R. 71 — Court is one party 
to the auction sale — Heooe in ab- 
sence of acceptance by Court of 
auction-purchaser’s agent, as ageat 
the person making the bid as the 
alleged agent, is peraonaliy liable 
for deficit on re-sale 476 

* O. 21, R. 71 — Interest is allow- 

able on deficit only from date of 
order to pay 476 

I O. 21, R. 83 — Extension of time 

^ mortgage decree cannot ba granted 234 
21, R. 89 — Application for 
deposit by duly authorised pleader’s 
^^olerk is not illegal 483 

O,^ 21, R, 89 — Trespasser in 
possession prior to Court sale can 
sot aside sale. (Nature and ipoi- 
^^dents of possessory title discussed.) 723 
" 0. 21, R. 90 — Bidders mr.y 

logally oombinje not to bid over a 

figure 217 

90 — ^Evidence taken 
•nd finding given regarding proper 


Civ. Pro. Code (1908)— 

publication before actual sale are 
not binding on any party 217 

O. 21, R. 90 — Judge sotting aside 
sale not on ground of material irre- 
gularity bub on ground of certain 
order having been violated, acta nob 
under O. 21. R. 90 but S. 151, Civil 
Pro. Code. 77 g 

* O' 21, R, 90 — Second appeal 

lies though application is partly 
covered by R. 90 F. B. 431 

* — • — O. 21, R. 103 — The bar created 
by R. 103 must be given effect to 
even in a suit instituted prior to the 
order under r. 101 002 

* O. 22, R. 1 — On death of appel- 

lant pending appeal against order 
appointing a guardian, appellant's 
legal representative can continue 
the appeal 434 

O. 22, R. 1 — Suit continues until 

final decree 7 S 6 

* — O, 22, R. 1 — Suit for partition by 

joint tenant. Defendant co-tenant 
being dead after preliminary decree, 
bis personal legal representative 
could be brought on record though 
plaintiff alleges his right to whole 
by survivorship bub plaintiff cannot 
get whole property in the same 
suit 309 

* O. 22, Rr. 3 and 9 — Applications 

by rival claimants for coming on 
record were made — One application 
was allowed and the other was 
dismissed as time- barred. Held no 
appeal lay 622 

* O. 22, Rr. 3 and 10 — In suit by 

de facto Matadbipatbi after finding 
of trial Courts that he was a tres- 
passer if another Matadbipatbi is 
rightfully appointed be can be 
brought on record and can continue 
the suit 615 

* O. 22, R 4 (2) — Legal represen- 

tative cannot contend contrary to 
wbat his predecessor has done 245 

* O. 22, R. 6 — Substitution under 

wrong rule does not affect its valid- 
ity if right rule applies to the case 615 

* O 22, R. 9 — Abatement can't be 

set aside without express prayer 713 

O. 22, R. 9 — Revision — Though 

teobnioally an order seems to come 
under R, 9 and though the order 
is not appealable still where the 
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OW. Pro. Code (1908)— 

Oourb has no jurisdiotioD bo pass an 
order aoder Buie 9 the order will 
be set aside in revisioD 

* O. 22, K. 10 — Devolution of 

interest — The words “ olaimiog 
under” in S. 146 include a ease 
where the interest of a person has 
been assigned to or has devolved 
upon another under O. 22, K 10 
O. 22, R. 10 — Refusing bo make 


713 


709 


party — The Court may add a person 
interested in the equity of redemp* 
tion as a party even after the preli- 
minary decree. An order in a 
mortgage-suit refusing to make 
party a purchaser at an auction held 
before, but confirmed after the suit 
is not an order within R. 10 of 
O. 22 and is not appealable 

0. 23, R. 1 — Suit withdrawn with 
leave to bring fresh suit on condition 
of paying defbs.’ coats — Costs not 
paid until after trial of second suit — 
Second suit is barred 

•O. 23, R 1 — Withdrawal by 


648 


877 


plaintiff-respondent, of his suit 
against the appealing defendant at 
the appellate stage, was nob allowed 
•O. 26, R. 4 and S. 115 — Revision 


79 


— Refusing to allow defendant to 
examine himself on commission 
when plaintiff was so examined, 
though both lived outside juris- 
diction is revisable 

•O. 26, R. 11 — Official Refei'ee’s 


— vw o 

powers are those of a Commissioner 
— O. 32, R. 2 — Applioabion by 
minor widow to be brought on 
records without a next friend, can 
be rejected 

"O* 32, R. 3 — Appointment of 


541 


406 


813 


guardian without notice to person in 
whose care the minor is, invalidates 
decree only if minor is prejudiced 
— O. 32, R. 3 If an order rejecting 
the claim of a person to ba the legal 
representative of a deceased plaintiff 
is to have the character of a decree 
it must conclusively determine the 
right of the parties in the suit 
■O. 32, R. 3 — Minor applying to 
be made plaintiff — Whore a plaintiff 
dies in the course of a suit and a 

.iSASfWk” 

tative th^C||8f^h)gX.r^4ltt'ftPplied is 


763 


813 




813 


Olv. Pro. Code (1906)— 

-O. 32, R. 3 — Minor may apply in 

his Own right to be brought on 
record as legal representative 

* O. 32, R. 4 — Consent need not 

Jbe in writing and may be inferred 

O. 32, R. 4 — Minor — Guardian 

not putting vital defence commits 
gross negligence — Guardian with 
adverse interest is no guardian — 
Decree is a nullity in both cases 

O. 32, R. 4 (4) — Natural guar- 


815 = 

60R 




297 


dian being unwilling to act, appoint- 
ment of clerk of Court is valid 

■O. 32, R. 6— Payment to next 


281 


friend without leave of the Court 
does nob discharge debt — Such pay- 
ment does not give right for contri- 
bution 

33, R. 3 — Pauper application 
presented to Sheriebadar is valid 
under rule 14 of the Madras Civil 
Rules of Practice 

; O. 33, R. 5 ((i) — Court cannot go 
into merits 

9* — Dismissal of 

application nob rejection of plaint 
and Court can grant extension to 
pay Court- fee 

34, R. 5 — Court can direct 
order of sale if mortgagee is not 
prejudiced 

O. 34. R- 5 — Mortgagee can sell 
in any order in absence of direction 
in decree 

r^' ^ — On order absolute, 

rights of strangers are nob affected 
“O* 34, R. 5 (2) — Proceedings 
started under S. 88. T. P. Aob have 

to be continued under it and nob 
under R. 5 (2) 

P’ 37t R. 3 — Triable issue means 
a plea which is at least plausible— 
Where there is a triable issue even 
^ seoi^iby should not be demanded 

® 11— Scope— 

Attachment before judgment be- 

oomes attachment in execution 
when an application for execution 
01 tbe decree is admitted P R 

ente hte ends with suit 

^ merely order- 

ing notice under O. 39. R. 3. is not 
appealable 

9 ' 1 — Manager is but a 

receiver 


27P 


901 

8a 


11& 


509 


366 

660 


603 


6L2 


494 

178 


857 

614 
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cOlv. Pro. Code (1908)— 

O. 40, R. 1 — Receiver oan’l) be 

appointed without substantial 
grounds for interfering with posses- 
sion 

— — O. 40, R. 1 (6) — The word ‘person’ 
in R. 1 (6) means person other than 
the receiver 

O. 41, R. 5 — Appeal lies from stay 

of execution 

0.41. Rr. 17 and 19— S. 151 
cannot be invoked where Rr. 17 and 
19 apply 

— O. 41, R. 23 — Case should be 


482 


614 

597 


114 


remanded where lower appellate 
Court wrongly decided question of 
burden of proof notwithstanding 
possibility of that Court coming to 
tbe same conclusion again 

O. 43, R. 1 (A), O. 22. Rr. 3 and 


770 


622 


057 


9 and S. 96 — Appeal — Applications 
by rival claimants for coming on 
<^reoord as legal representatives of 
plaintiff were made ; one applica- 
tion was allowed and the other was 
dismissed as being out of time. 
Seldt no appeal lies under O. 43, 

R. 1 (A) or S. 96 against order of 
dismissal 

0. 43, R. 1 (r) — Order merely 
ordering notice under O. 39, R. 3 is 

“ot appealable 

*0. 43, R. 1 (s) — Refusing to 
remove a receiver already appointed 

quite different from refusing to 
appoint a new receiver 

P\ IS — Separate trans- 

^ mission is not necessary 

O. 47, R. 1 — Error includes 
error of law 

O* 47, R. 7 — Appeal — An appeal 
against an order granting review 
®ay be challenged only on one of 
the grounds specified in O. 47. R. 7 

‘€ompaaIei Act (YU of 1913)— 

Ss. 10, 12 and 14 — Court is not 
bound to confirm special resolution 
revoking appointment of Agent and 
^ secretary 

Ss, 56 and 60 — Shares can be 
surrendered only on conditions 
^ applicable to forfeiture 703 

**^S. 166 — Share* holder is liable 
even after a transfer, forfeiture or 
surrender, within a year of liqni- 
^Hon If be is in the list of oontri- 

^korlee 703 


614 

95 

98 


602 


126 


OompaDy— 

* Dividends — A Company does 


not hold its dividends as a trustee 
for the share* holders 721 

Rules — * Quorum fixed for a 

meeting of directors only can trans- 
act valid business notwithstanding 
provision for transaction of business 
by circulation 703 

Share-holder is liable even after 


transfer, forfeiture or surrender 
within a year of liquidation if he is 
in tbe list of contributories 703 

Oompromiae — 

** Doubtful claims — Even limited 

owner representing estate can validly 
compromise so as to bind rever- 
sioners 301 

OonaldeFatlon — 

Failure of — See Contract Act, 

S. 25. 

Oonipiraoy — 

Evidence of — See Evidence Act, 

S. 10. 

Oontempk of Oocrt— 

* Stay order of High Court com- 

municated to Subordinate Court by 
telegram from Vakil in High Court 
and by affidavit of party is sufficient 
communication of the stay order — 
Intentional disobedience of such 
order is contempt 393 

OoDtraot — 

Enforceability by a stranger 


Where all parties are before Court 
and it is in a position to do com- 
plete justice, it can order the 
enforcement of a contract by a 
person for whose benefit it was 
made though be is not directly 
promised 861- 

■Enjoying benefit without written 


• w 

agreement required under a particu- 
lar law amounts to implied contract 162 

*■* Stranger can enforce contract 

if parties to contract to suit are par- 
ties to suit and stranger is supported 
by one party ^93 

Oontraot Act (IX of 1872) — 

* S. 23 — Agreement by Hindu 

widow not to claim enhancement 
of maintenance is binding ^ ^ 887 

S.23 — Agreement to finance aliti- 

gation is against publio policy if it 
7a A-xfaarfainnate and noOOnflOionablQ 


22 


4 
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OoD tract Act (1872)— 

or is a gambling in litigation or 
encourages unrighteous suits 
* S. 23 — Future adulterous inter- 

course is unlawful consideration 

** S. 25 — Assignment of decree — 

Judgment' debtor becominginsolvent 
— Assignment is valid 

S. 30 — To constitute wager mere 

absence of likelihood of delivery is 

not sufficient but agreement not to 

deliver is necessary 
^ ^ — S. 43 — Payment not discharging 
liability of oo-debtois does not give 
rise to right to contribution 

S. 65 — Transferee of property for 
illegal purpose cannot get transfer 
annulled if intended purpose has 
been carried out 

— — S. 72 — Payment made to take 
delivery on terms disputed by plain- 
tiff but insisted on by defendant is 
under duress though not under 
protest* and is recoverable 

~S. 74 — Forefeiture cannot be 

relieved against where time is the 
essence of contract 

S. 96 — Does not apply where 
buyer defaults and repudiates the 
con|iraot, time for delivery being 
fixed though sale was on credit 

S. 146 — Where one surety has 

received from the principal debtor 

a oounter-seourity for the liability 

which he undertook jointly with 

the plaintiff, he is liable to bring in 

for the benefit of his co-sureties. 

whatever be has received from that 
source 

3. 200 Grant of melcharth by a 

person having no authority— Grant 

may be ratified by a competent 
person 

S. 230(1) — In absenoeof accept- 
ance by Courtof auotion'purobaset’s 
agent as agent, the person making 
the bid as the alleged agent is 
personally liable for deficit on resale 
Contribution — 


877 

159 

801 

378 

279 

849 

236 

796 

866 


848 

245 

476 


Co-defendants are liable to con- 
tribution 

Oo-8harep— 


829 




Adverpe possession by transferee 

co-sharer with notice of nature 
of joint property begins only on 
exclusion but it is not so where 
there is no notice 



Coart-Fees Act (Vll of 1870) 


* 


■S- 7, GI. (1) — Suit (or declaration 
of plaintiff’s liability to make a 
smaller periodical payment than 
that claimed by defendant does not 
fall within S. 7, cl. (1) or S. 7 (iv) 
ie) or S. 7 (xi) if). 

S. 7 (1) (iv) (c) — A memo of 


621 


appeal from a decree in a suit by 
the landlord for commutation of 
grain rents into money rents on 
the ground that the rate fixed by 
the lower Court was too low falls 
either under Sch. II, Art. 17, 
cl. (iii) or ol. (vi), Neither S. 7. 
cl. (1) nor ol. (iv) (c) has any appli- 
cation 

S. 7 (iv) (e ) — Suit (or declaration 


623- 


621 


646 


of piff.’s liability to make a smaller 
periodical payment than that 
claimed by deft, does not fall within 
S. 7 (1) or S. 7 (iv) (e) or S. 7 

fxi) (/) 

S. 7 (u) — Suit by Mahomedan 
co-sharer for partition and posses- 
sion falls under S. 17 (6) and not 
under S. 7 (-u) — Court Fees Act, 

S. 17 (6) 207 

^S. 7 (v) (a) and (d) — Specific plot 
of land situated within permanently 
settled estate bub not constituting 
definite share thereof nor separately 
assessed to revenue falls within (v) 

^d) and not (v) (a). 

S’ 7 (v) (c) — Plaintiff's own 
valuation must be accepted but he 
must value for jurisdiction at the 
same value as for Court-fees 

S. 7, Cl. (v) ie ) — Suit for speoi- 
no performance and delivery of 
possession falls under Cl. x (a) and 
nob under v (e) 

“^S- 7, Cl. X (a) and 01. v (e) — 

A suit for specific performance and 
delivery of possession falls under 
ul. X (a) and not under v (e) 

W— Suit for declara- 
tion of plff. a liability to make a 

smaller periodical payment than 

that claimed by defendant does not 

or 


611 


360 


360 


S. 8— Applicability— Does nob 
apply to appeal by Governmenb 

iS,'".!.™?.? 


621 


489 ^ 
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Ooatl Feet Act (1870) — 

* S. 17 — Suit for specific perform- 

ance and delivery of possession does 
not comprise of two subieots 360 

S. 17 (6) — Suit by Mahomedan 
oo-sharer for partition and posses- 
sion falls under S. 17 (6) and nob 
under S. 7 (v) — Oourt Fees Act, 

^ S. 7 (v) 207 

“Scb. I, Art. 1 — Memo of appeal 
against decision by Court on refer- 
ence by Golleoter under Land Acquit 
sition Act requires ad valorem 
Coart-fee 489 


‘Sob. II, Art. 17 — Memo of appeal 

from a decree in a suit by landlord 
for commutation of grain rent into 
money rents on the ground that the 
rate fixed by lower Court was too 
low is governed by Art. 17, 01. (iii) 
or (vi) 

Sob. II, Art. 17 (iii) — Prayer for 
temporary mandatory injunction 
requires Court-fee under Art. 17 (iii) 
where it is in substance a prayer 
for an account within S. 92, Civ. 
Pro. Code 

Soh. II, Art. 17 fvi)— Madras 

Aot II of 1922. Soh. II, Art. 17-B— 
Suit for possession — Temple has no 
market value F.B. 

* Soh. II, Art, 17-A (zO— Memo 

of appeal against deoiaion by Court 
on reference by Collector under 
Land Acquisition Act requires ad 
valorem Court-fee under Soh. I. 
Art. 1 

* Sob. II, Art. 17-B— Removal 

of trustees on same ground is one 
relief and can't be valued 

Soh. II, Art. 17, 01. 4— S. 7. Cl. 4 

Suit bo set aside award — Actual 

and not arbitrary value will be 
accepted 


623 


882 


19 


489 

611 



Orlmlnal Prooodare Code (Aot Y of 1898)— 

^ Village Magistrate can oom- 
^ plain UDder Grim. Pro. Code 

‘S. 4 — Complaint includes oral 
complaint 

^ (^) — ’Retrial of suit after 
aeoree ex-parie is set aside in oonti- 
ouatioQ of the original suit 

39— ^Special powers given by 
overnment notification are valid 
54 and 55 — Resisting arrest 
S^onnd that it waanntawful under 


730 

323 

86 

256 


Orlm. Pro. Code (1898)— 

the alleged section though legal 
under another section is no offonoe 555 

S. 55 ic) — Suspicion does not 

justify arrest 555 

* S. 59 — Interpretation — The 

phrase in his view " should not be 
too much strained 384 

S. 106 — '* Obhor offence " in- 
cludes offences that are ejiisdem 
generis with the offences against 
public tranquillity and of assault 
which are mentioned in the section 808 

S. 106 — The section applies " if 

the offence ” itself constitutes a 
breach of the pe.-ice — There need 
not ensue, apart from the offence, 
any breach of tho peace 808 

'' S. 106 — Wrongful confiuemont. 

— Wrongful confinement does not 
per se import breach of the peace but 
if the offenders using violence seize 
another and tie his hands it clearly 
involves breach of the peace and 
would come under S. 106 808 

S. 141 — A charge of harassing 

Hindus is not too general — Common 
object must be distinct to accused 376 

S. 144 — Order should nob be 

revised or investigated into after 
efiiux of time 896 

S. 145 — Dropping proceeding 

under section on being satisfied 
without taking evidence that no 
dispute likely to cause breach of the 
peace existed is not illegal — Source 
of Magistrate’s information is im- 
material 795 


— S. 145 — Sale proceeds — The sale 
proceeds of crops standing on the 
lands when the lands were attached 
in proceedings may be ordered to be 
kept in deposit in the Court until 
one party or the other obtains an 
order in bis favour 795 

S. 145. Cl. 6 — Unsuccessful 

lessee can sue for mesne profits with- 
out suing in ejectment 224 

S. 190 — Under S. 190 a Magis- 
trates take cognizance of a case 
when the complaint is filed and 
even before the examination of the 
accused under S. 200 587 

— S. 195 — False information given 
to Village Magistrate — -The Sub- 
Magistrate cannot grant sanction 
to • prosecute because the Village 
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Grim. Pro. Code (1698) — 

Magiatirate is not his offioial aabor- 
dinate 

S, 19o — SanoMon granted and 

acted upon by filing a complaint 
prior bo the new Criminal Procedure 
Code is not infruotaoua 

-S. 195 ( 1 ) — Complaint by Village 

Magistrate requires no sanction 

** S. 195 ( 6 ) — Application to 

appellate Court is not an appeal — 
After the new Act such application 
does not lie — No Court can take 
cognizance of offences under Ss. 172 
to 188, I.P.C-, when complaint is 
by private party though sanction 
may have been granted to com- 
plainant, but party may move Court 
^ to take action 

■ -S. 195 ( 6 ) — Application to re- 

voke after the passing of the amend- 
^ iog Act is not maintainable 

’S. 198 — No specific reference to 
every exhibit need be made in a 
^ complaint of defamation 
* ^S. 199 — Absence of complaint, 

oral or written, that the accused's 
purpose was to have illicit inter- 
course with her daughter is fatal to 

conviction under S. 498. Penal 
Code 


S. 200 — Omission to examine a 
complainant under S. 200 is a mere 
irregularity and not an illegality, 
iheonly person prejudiced by such 
an omission is the complainant and 
not the accused 


■S. 223 — Accused was convict 
under S. 126. Railways Act, on t 
strength of 8 . 149. Penal Code — 1 

fi charge was made unc 


8 . 149. Penal Code 
illegal 


onviotion 


S. 233 (9)— Persons who abet an 
offence of helping others to escape 

from lawful custody could be tried 
along with those who escaped and 
altogether could be tried also for 
under Peaal Code, Ss. 147 

ADQ 

— S. 260— Information given to 
Village Magistrate is information 
given to Polioe and eompensation 
can be awarded 

S. 256— Accused is entitled to 

cross-examine prosecution witnesses 
even before charge 


337 

615 

730 


657 

585 

340 

323 

587 

338 


384 

91 

736 


OricDt Pro. 0odei(i888) — 

* S. 257 — In serious oases inoon- 

venienoe of removal of conviots 
from one jail to another about 300 
miles off by Rail does not justify 
examination of the convicts on 
commission 

** S. 262 — Trial of summons 

cases — No difference between, 
summary and ordinary trials F.B. 
S. 263 ( 6 ) — Hony. Magistrate 


243 


30 


379 


should record reasons for conviction 799 

** S. 286 — Depositions before 

Committing Magistrate are on the 
same footing as those in the 
Sessions Court 

* S. 307 — Judge’s opinion in the 

reference or at the bearing and the 
verdict of the Jury usually are to 
be oonaiderad by High Court as a 
trying Court 

S. 339 — After tender of pardon 
to the accused he rejects the pardon 
and refuses to give evidence — Then 
he is jointly tried with the other 
^ accused— The trial is nob illegal 

“ -S. 342 — Does not apply to 

summons oases P.B 


232 


391 


16 


235 




Ss. 344 and 439 — Application for 
stay does nob lie to High Court 

S. 350 — Applies bo a case of 
more than two successive Magis* 
trates 

S. 369 — Order enhancing sen- 
tence without notice to accused is 
void and Court can rehear the case 640 
S. 370 — Hony. Magistrate 


227 


Hony. Presy* Magistrates should 

record reasons for conviction where 

imprisonment is inflicted — The 

omission to record the reasons is, 

however, only an irregularity and 

where the accused has nob been 

prejudiced, revision vill nob be 
allowed 

Ss. 403 and 236— Penal Code, 


799 


O -t A m ^ UUViOa 

Ss. 147 and 427— Trial and acquittal 
for mischief on certain facta pro- 
olndes fresh charge for rioting on 
nearly the same facts 478 

— S. 421— Special posting after a 
reasonable time must be made for 
hearing under S. 421 — Where 
questions of fact are argued records 
of the lower Court must be sent 
for even under S. 421 896 
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373 

549 


Crim. Pm« Code (189Bj - 

423— 'AHoratloo of ohargo 
txiidsf Sst 147) 323 into ODd uodar 
S. 160 ia illegal 375 

S. 439— Aoquitfeal is unravisabla 

save in ease of urgent neoessity in 
interests of publio juatioe — Omission 
to serve notice of appeal on com- 
plainant or ofliaer appointed under 
S. 422, Orim Pro. Code, is no ground 
for interfering in revision when no 
injnsttoe has been done 837 

^S. 439 — In case of concurrent 
jurisdiction a High Court should be 
^^approaobed as a last resort 228 

' S. 439 — Order enhancing sen- 
tence without notice to accused ia 
void and Court can re-hear the case 640 
j 3. 454 — Once the right ia waived 
it cannot be asserted in appeal or 
revision — Case includes appeal and 
revision 373 

S. 488 — Inability may bephyei- 
^ cal or pecuniary inability 549 

“ S. 488 — Neglect and refusal by 
father justifies order — Offer at trial 
to maintain is of no avail 624 

-S. 491 — In proceedings for habeas 
corpus in respect of child, welfare 
of the child is the dominant ques- 
tion -The opinion of an intelligent 
growQ-up child will weigh in the 
^ estimation of the Court 873 

"-—3.503 — Malabar Ordinance I of 
1922, 8. 10 — Charge of murder — 
•ciSaminatioQ of witnesses on com- 
mission is not authorised 243 

3. 520 — A Sassions Judge can- 
not interfere with the order 
passed by a Sub-Divisional Magis- 
trate on appeal under S 520 899 

S. 528 ( 5 ) — Order without rea- 
^flons 18 liable to be set aside 873 

3. 640 — Terms are wide — For 
lust decision discretion may be 

exercised 537 

41rliiilnal Treipasi — 

- — See Pbnax* Code, S. 441. 

Orlminal Trial— 

■ Aocused'a action should be 

construed favourably to him if 
possible 3 ^g 

Oompouadable offence — Damages 
Pfling awarded in a Oivil suit— 
_^r^inal trial is not justified 31 

■aik I? OoPviotion secured but 
™ aalda on Habeas Oorpus pro- 

19S4/T. H. S. CHad.}-4 


26 


899 

873 


587 


should 


be 

if 


816 


Criminal Trial— 

oeedings — - Institution of fresh 
prosecution under different charge 
is not maintainable after unexplain- 
^ ed delay 

Identifioation parades require 
most careful scrutiny 

In case of criminal trespass 

stay pending civil litigation 
should be ordered where title and 
attempt to get possession are plead- 
ed and not where possession on date 
of trespass is pleaded 
— —Joint trial — The evidence against 
each accused in a joint trial should 
be separately scrutinised 

Production of libel in original is 

essential 

Prosecution must call all witness- 

os who prove their connection with 
the transaction unless it thinks that 
they will tell a lie or they are not 
necessary 

Hetraotsd confession ia to be very 

cautiously accepted { 

Self-defence plea is not available 

where there is general fight between 
parties { 


768 

232 


888 


350 

340 


239 

391 


379 


Oaraaget— 

Assignee of decree who resiles 
from contract may be made to pay 
price instead of damages 

* Breach of promise^of marriage — 

In an action for damages for breach 
of promise of marriage, plaintiffs 
are entitled to recover money 
actually thrown away and also 
damages to credit and reputation by 
reason of the refusal 
Declaratory Sale — 

See Specipio Relief Aot, S. 42. 

Decree — 

* Assignment of, is valid though 

judgment-debtor has become in- 
solvent 

A wrong suit followed by a wrong 

decree does not bar a correct suit 

Consent decree in a mortgage 

suit fixing time for payment is not 
a preliminary decree and is execu- 
table i 

* Construction — Issue wrongly 

framed and decided is binding 1 

—Execution— Any party can apply 
for execution 


801 


692 


801 

716 


646 

193 


95 


1 
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Decree— 

* Order though without juria- 

diotion. can’t be treated as nullity 
by the same Court. 406 

Deed — 

^ Construction — Conflict between 

boundaries and area — Former is to 
prevail over latter where former are 
clear 493 

* Con8tructioD--Maint6Dance deed 

— Words " with absolute rights etc.” 
in maintenance deed are not to be 
construed in a different manner 
from similar words in other docu- 
ments 800 

* OoDstruotioQ — Partition-deed 

between two Hindu sisters inherit- 
ing tbeir father's properties — Deed 
stating that thenceforth no relation- 
ship of property would exist between 
them — Parties were held to have 
intended also to exclude right of 
succession by survivorship inUr se 696 

Divorce — 

Gan be granted for adultery with- 
out very clear and definite evidence 
— Husband must pay costs 150 

—Damages — Principles governing 
the award of damages discussed — 
Damagesare not punitive — Means of 
co-respondent are not relevant F. B. 446 

Divorce Act IIV of 1869) — 

— S. 2 — Christian though ex-com- 
munioated is still a Christian F. B. 18 


Eaaemeat — 



^ Right of way — Sale-deed describ- 
ing southern boundary of the land 
conveyed, as pathway to be reserved 
"-'Vendee is entitled to right of way 
on the land forming southern bound- 
ary though no pathway might 
actually have been set apart by 
vendor 

Easements &ot (Y of 1882) 

— S. 13 An apparent, continuous 
and necessary easement will pass to 
transferee unless contrary intention 
is expressed 

** S. 13 — Necessity in (a) (c) [e) 

is absolute necessity, in (61 it is 
qualified necessity — Openings or 
vents used, though often shut out 
for oonvenienoe, prove continuous, 
apparent and necessary easement 


834 


812 


108 


Eaaemeota Act (18B3)— 

— -S. 13 — Right of way — Sale-deed* 
describing southern boundary of 
land conveyed, as pathway to be 
reserved — Vendee is entitled to right 
of way on land forming southern 
boundary though no pathway might 
actually have been set apart by 
vendor 834 

Election of Remedies^ 




After election second remedy is 

lost 716- 




Evidence— 

Inam statement is party's state- 
ment but Inam register is evidence 
of decision of Inam Commissioner 
Evidence Act (1 of 1872)-— 

S. 10 — Conspiring — Evidence of 

— If prima facie evidence of the exist- 
ence of a conspiracy is given and 
accepted the evidence of statement 
made by anyone of the conspirators 
in furtherance of the common object 
is admissible against all 

S.17 — Partition lists indicating 

properties which fell to the share of 
each party though signed by all the 
oo-sharers and attested require no 
registration provided they do not 
purport to create a partition of the 
status of the parties 

S. 24 — Panohayatdars are not 

persons in authority 

-S. 30 — Confession is evidence 
only against the person making it 
S. 32 — Attesting with know- 
ledge a document showing that the 
attestors have no interest in the 
land passed by the documents 
amounts to a statement against 

interest and is admissible under 
S. 32 

— S. 33 — Strict requirements can 

be dispensed with by consent of 
parties 

— S. 41— Insolvency Court's order 
—An order made by an Insolvency 
Court declaring that a particular 
person was never a partner of a firm 
and that he was never adjudged an 
insolvent by that Court is nob a 
judgment m rem and does not 
confer or taka' away any legal cha- 
racter within the meaning of S. 41 

S. 43— Judgment of Civil Court 


• • . ^ VP* WiVAAWUUAll 

IS relevant m orimimal proceedings 
on the same question 


491 


805 


542 

230 

805 


54S 


53 *: 


66 ^ 


511 
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SvideDce Act (1873)— 

' S* 85 — Powor of ftttorooy — 
Stotements in powers of attorney are 
required to be proved like any other 
statements 

‘S. 92 — In suit on promissory 
note, defendant can plead that it was 
only a security for future advances 

S. 112— Non 'access alone can 

rebut presumption — Son born after 
dissolution of first marriage but 
during second marriage is the son 
of second husband 

^S. 114 — Letter posted to right 
^ address is presumed to be received 
S.^ 115 — Widow recognising 
adoption by conduct cannot dispute 
its validity, though it may be really 
invalid for want of her husband's 
consent 

S* 145 — Third party 's statement 
cannot be used to contradict 

Bxocis ProatB Duty Act {X of 1919;— 

— S. 20 — Costs to find out duty 
cannot be deducted 

Bxeootioo— 


880 


850 


677 

214 


308 

537 


205 


Executing Court has no power 
to stay execution against the person 
of judgment-debtor until judgment* 
^ creditor sells mortgaged property 
^““-Possessiou though got in execu- 
tion could be claimed again if deoree- 
is wrongly dispossessed after 
the final Court coufirms decision of 
trial Court 

Bxeouklon of Decree— 

““—Court can’t sell property beyond 
^ lunsdiction 

^Executing Court can’t allow plea 
of bar of limitation where the decree 
directs execution to proceed— -An 
executing Court cannot go behind 
the decree 

Bxecatlon Sale— 

^Bona fide purchasers are not 
protected where Court has no initial 
^^l'^*’*Bdiotion 

■ Not necessarily a nullity 

oeoauae representative is not on 
^^reoord 

~~^SaIe without notice under O. 21, 
22 may be nullity but without 
iogal representative of 
lOdgment-debtor dying just before 

l8 nob a nulUfcy. (Oas®^ 
dieeuaed) 


51S 


20C 


144 


69f 


144 


13 ^ 


13C 


F 

ForfeUare— 

-Cannob be relieved against where 

time is the essence of contract 796 

Fraad. 

— —Carried out— Court will refuse 
relief to applicant 189 

Party bo frauJ can’t set up fraud 

as defence (304 


G 

Qrant — 

— OoDstrucbioc — Recitals alone are 

nob sufficient proof 247 

Inam — Service inam — Adverse 

possession of service inam agaiost a 
person to whom, upon enfranchise- 
ment, title-deed is granted — Adverse 
possession prior to grant does not 
count 733 

Presumption — There is no 

presumption of grant of both varams 
or of one varam in inam by a 
Zemindar 93 

Gaardlao and Minor — 

Gross negligence by guardian — 

Suit by guardian on behalf of minor 
for debt against father and four sons 
— Guardian basing claim on Hindu 
law liability of sons for father’s debt 
incurred for purposes like son’s 
marriage, etc. — Suit decreed against 
father but dismissed againsi sons — 
Non-production by guardian of docu- 
ment by two of the sons undertaking 
to share liability is not under circum- 
stances of case, gross negligence and 
minor can’t re-open decree on attain- 
ing majority 860 

Specific performance of a contract 

by a minor's guardian for sale of 
immoveable property which at the 
time was for the benefit of the estate, 
can be decreed notwithstanding 
there is an offer of better price 
subsequent to the contract 863 


Qaardian and Ward — 

* Guardian borrowing for pur- 

chasing lands for minor does not 
bind minor but decree against land 
purchased can be passed 


472 


Gaardlana and Wards Act (YIII of 1890) — 

+ S. 17 — Failure to inquire from 

minor is not failure to exercise juris- 
diction 


.28 
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Qaardlana and Wards Act (1890) — 

S. 17 — ‘ Welfare ' means religious. 

moral and physical 873 

S. 24 — Adverse order without; 

A A A A A 


m t 


notice is revisable 327 

S. 25 — Prayer by father to 

appoint himself or some other person 
as guardian should be granted 45 

S. 43 — Court cannot pass orders 

« . . m A 






81 


against strangers under S. 43 except 
in certain uiroumstanoes 902 

S. 47 — Refusal to remove is not 

appealable 327 

S. 47 (a) — Findings refusing re- 
moval on application to remove a 
guardian do not amount to appoint- 
ment 327 

H 

Habeas Oorpas*— 

In proceedings for habeas corpus 

in respect of child, welfare of the 
child is the dominant question — 

The opinion of an intelligent grown- 
up child will weigh in the estimation 
of the Court 873 

Hlnda Law~ 

** Alienation by Manager — 

Alienee has right to claim partition 
in a suit to set aside the sale 

“Alienation by Widow is void- 
able and nob \feid — Reversioner 
knowing of the alienation and 
entitled to possession but doing 
something showing that ho treats 
the alienation as good, loses his right 
of complaint 

——Debts Partition — Son's shares 
even after partition are liable for the 

^ pre-parbibion debts of their father 

is liable for father’s 
debts which are nob illegal nor im- 
moral even during father's life-time 
and hence ofiBoial assignee of father 
IS in same position as father S.B. 

——Joint family — A decree against 
father in respect of joint family 
properties binds sons, father being 
deemed to be their representative 

** family— A family does 

nob continue to be joint in oases 
where there ie a relinquiehmeot by 
the father of his share, subject to a 
provision for maintenance 

■Joint family — Buying property 


819 


682 


411 


571 


is nob legal purpose 


662 

33 


Hloda Lav — 

Joint family — Debts by Father — 

Sons’ liability arises even before 
father's death 840 

Joint family — Debts by father 


* • 


Trade debts. — Trade debts incurred 
by the father are just olaims on 
son’s shares 845 

* Joint family — Loan by manager 

is not presumed to be taken as 
manager nor for legal necessity 710 

Joint family — Manager — ^Con- 
tract by, to sell property can be 
specihoally enforced against minor 
members after death of manager 680 

Joint family — Self-acquisi- 
tion — Money received by oo-parcener 
by giving bis son in adoption is not 
self-acquired property 354 

Joint family — Suit against oo- 


* ic 




parceners on pro note executed by 
manager lies if debt and legal 
necessity are alleged 710 

Joint family — Trade assets as 

also other property is liable if money 
is gob on its score 33 

-Maintenance — Widow — An 


— — « T aSAW vy ** 1-1 

agreement by a widow not to claim 
enhancement of the maintenance is 
a binding agreement and must be 
enforced 687 

Maintenance — Words *' with 




TvwasAo TTtyiA 

absolute rights ” etc., in mainten- 
ance deed should nob be construed 
in different manner from similar 
words in other documents 80C 

Manager — Insolvency of — 

Shares of other members do not 
vest in Official Assignee 792 

Partition — Managing member 

must render account of capital 
monies speoieoally traced to him 
though he is nob bound to keep 
accounts of income oven though all 
CO- parceners are minors 468 

Partition — Members have not 
absolute right to residence in a 
particular house or room 458 

Partition — Out-and-out division 
18 altogether a different plea from a 
plea of eeveranoe in status 845 

- Partition — Separation of one 
does not cause separation of all or 

keep intact the joint status — Parti- 
tion made by decree is subject to 
^ the same rule 625 

~~~R®li6ious endowment — Family 
vaod installed by one member-—* 




** 
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HladB L&w>» 

Idol ioBtalled on now aibe porohased 
in hia name by another member — 

One who originally installs is the 
founder 

Beligious endowment — Temple of 

Tyagarajaawami — Kablais, Trustees 
or their inoomes are nob sabjeot to 
Ulthurai trustees though idol is 
interested in their due perform- 
ance 

“y— Reversionera — Actual rever- 
sioner can resist suit for possession 
by person claiming under invalid 
alienation by widow 

■ ""Succession — Among dancing 

girls sons and daughters get equal 
shares 

Succession — Daughters succeed- 
ing having partitioned, on aliena- 
tion by one of her share, suit for 
possession by reversioners is not 
maintainable in the lifetime of the 
surviving daughters 
““■“Succession — Mitaksbara — 
Agnates are preferred to sister’s sons 
““Succession — Two daughters suc- 
ceeding to their father’s estate — 
Partition-deed between the two 
stated that only relationship thence- 
forward would be of friendship and 
not of property— Hefd that the 
parties intended not only to give up 
their present rights in each other’s 
share but also to exclude the right 
of succession by survivorship inter 

se 

‘Widow — Gift of estate with 
reversioner’s consent procured for 
consideration is no valid surrender 

Widow — Reversioner — Suit by 

reversioner to set aside, collusive 

mortgage and sale ia governed by 
Art. 126 

—Widow — Will — Legatee can’t 

Bue even trespasser 

Will— Construction — Devise to 
son 8 daughter in terms—" You shall 
enjoy after my death all properties 
inoveable and immoveable ” passes 
BDsolute estate 

j — Limited interest to 

vested interest to her 
— Ohild dying before the 
aaughter — Heirs of the ohild will 
ooeed — . Hindu Transfers and 
"eaaosbs Act (VIII of 1921) 


400 


168 


819 


94 


75 

98 


696 


177 


617 


676 




855 
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Hlodo Traoiferi acd Beqaeits Act 
(Yin of 1921)— 

** Will ^ — Limited interest to 

daughter and vested one bo her 
children — Child dying before the 
daughter — Heirs of the child would 
succeed 316 

Htodc Widow's Remarriage Act (XY of 1836) — 

* S. 2 -Gift by father-in-law — A 

gift of immoveable property by a 
father-in-law to a widowed daughter- 
in-law in the absence of words of 
limitation in the gift deed enures for 
her lifetime notwithstanding re- 
marriage. Such a gift is nob one of 
the modes by which rights and 
interests are acquired by a widow 
under S. 2 600 


Impartible Estate— 

*“■; Assets. — In an impartible estate 

income owing to lease by late holder 
but arising after hia death, is not 
his assets in his successor’s hands 707 

loam — 

— —Presumption as to grant — There 
is no presumption that an Inam 
grant is grant of the land revenue 
only and each case must be decided 
with refezenoe to the oiroumstanoes 
connected with it 833 

Income Tax Act (Yllofl918) — 

Losses of assessee in one branch 

can be deducted from profits 205 

** S. 3 (2) (viii) — Profits made 


4e* 


316 


by variation of exchange by sending 
of remittance by a banker of Indian 
currency to Penang are assessable 
to income-tax S.B. 208 

S. 9 — Expenses for protecting 

profits from income-tax and for 
refund of tax are not for earning 
profits 205 

** S. 9, sub-S. 2. Cl. 17— Assessee 

is not entitled to allowanoo for 
deduction on sale of machinery in 
mills not sold as obsolete 455 

^ S. 51 — Appeal lies to Privy 

Council (cA 1923 P.O. 138 and 148) 63 

Income Tax Act (XI of 1922)— 

S. 4 — Issue of new share to share- 

holders representing their share in 
accumulated surplus is not income 802 

* Ss 6, 10 and 24 — Loss incurred 

by an assessee in respect of un- 
registered partnership trade can be 
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Income Tax Act (XI of 1922)^ 

set off agaiost the profits made by 
him in his iodividaal trade 474 

* S. 10 (2) — Income-tax on trad- 

ing companies by the Municipality 
in the shape of a license fee can be 
deducted as a proper business allow- 
ance 693 

S. 27 — High Court cannot revise 

order under S. 27, discretion of the 
officer as to sufficient cause being 
final 880 

* Ss. 68, ProviEo2,and 34*-Income 

Tax Act (VII of 1918), Ss. 19 and 
25 — Person not assessed to super- 
tax in 1921-22 can be assessed to 
such tax for 1921-22 in 1922 23 
when the income is ultimately 
ascertained — Adjustment abolished 
by the new Act is saved for the 
transition year — Principle of ad- 
justment is applicable to cases where 
DO original assessment at all was 
imposed provisionally 485 


loaolvency — 

* On insolvency of manager of 
Hindu joint family, shares of other 
members do nob vest in Official 
Assignee 

'Petition is permissible in res- 
pect of liquidated demands F.B. 

iDterpretatloD of Statates^ 

V^here the statute has bean 
punctuated, the punctuation marks 
or part of the statute 

Alterations in procedure are re- 
trospective — Bub a suitor can't be 
deprived of a right, in a pending 
action, of an appeal to a superior 
Court, which belonged bo him as of 
right 

* Extension of jurisdiction to new 
matters brings into play all inci- 
dents of ordinary jurisdiction 

" From a certain date " means on 

and after that date S B 

Marginal notes in a statute can 

be referred bo 

* Eemedy of Special Act is exclu- 

sive of ordinary remedies 

Hules and bye-laws if unreason- 
able are void 

* Taxing statute — Ordinary rules 

are to be applied — Words with clear 
meaning musbba given effect to. F.B. 




43t 


45 


J 

Jarisdiafcton — 

Civil and Revenue Court — Suit 

for rent by person who owned the 
kudivaram already aud to whom the 
Tnelvararn was subsequently trans- 
ferred, lies in Civil Court 782 

Civil Court — Revision — Where 

by statute matters are referred to 
the determination of a Court of 
Record with no further provision, 
the necessary implication is that 
the Court will determine the matters 
as a Court. Its jurisdiction isenlar- 
ged but all the incidents of such 
jurisdiction including the right of 
appeal from its decision remain the 
^ same F.B. 561 

Consent — Objection to jurisdic- 
tion as regards place of suing must 
be raised at earliest opportunity 457 

L 

Land AcqolsUlon Act (1 of 1894) 

S. 18 — Mortgagee can't sue 
Grown for mortgage balance, after 
^ compensation is paid to mortgagor 521 
S. 18 — Order refusing bo refer to 
Civil Courtis nobrevisible by High 

law discussed.) F.B. 442 
-S. 23 — Value in view of pros- 
pective uses (not remote) is to be 
considered but nob the purpose of 
acquisition 252 

— - S. 31 Mortgagee cannot sue 
Grown for mortgage balance after 
compensation is paid to mortgagor 521 
55 — Sale by Collector through 
Tahsildar, of lands acquired for, bub 
relinquished, by Railway Company 
is valid — Non-observance of condi- 
tions as to mode of conducting sale 
does nob necessarily invalidate sale 911 

Landlord and Teoant— 

——Per Odgers and Napier, JJ.— 
Vhere the bolder of a service inantis 
found to be entitled to Kudivaram, 
tenants are bound to prove that 
they are nob tenants from year to 
year, otherwise they are liable to he 
ejected on proper notice to quit, 

A service tenure is not incompatible 
with a permanent right of occu- 
pancy as such a right does not 
amount to an alienation 626 

**“ Where in plaintiEf’s suit for 

ejeotmenb it was held that he was 
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828 


Cftodlord and Tenank~ 

enMfcled to the land bat the suit 
was dismissed on the ground of 
want of notice, but where the plaint- 
iff 3 oosts were allowed on the 
ground of his having succeeded on 
the main contention, the decision as 
to the plaintiff’s title to the land is 

^ res judicata P2G 

Condition in decree for rent 
must be clear to justify forfeiture 
for nou-payment 649 

'Ejectment — Though tenant may 
fail to prove alleged permanent 
tenanov landlord must prove that 
tenancy was terminable and was 
validly terminated 907 

Lsase — Mulgeni lease is forfeited 
by sale — Sub-leases by the vendees 
of lessee to the vendor lessee are 
^ also forfeited 776 

Occupancy rights — Burden of 

proof is on party setting up — Mere 
length of tenancy is no proof as 
also mere reclaiming jungle land in 
^ zemindar! 

“——Rent Payment of sum for over 
60 years jointly by the inamdars 
without reference to their numbers 
in lieu of kattubadi payable by them 
raises a presumption of agreement 

Xaod Teanre— 

“•^—Permanent tenancy — Rvidence — 

Nature of tenancy at inception is 
the best proof 

“Service inaGa — Per Odgers arid 
Nap^r, JJ, — Where the bolder of a 

service inam is found to be entitled 
to kudivaram, tenants are bound to 
prove that they are not tenants from 
year to year, otherwise they are 
liable to be ejected on proper notice 
®o quit— -A service tenure is not 
incompatible with a permanent right 
of oooupanoy as such a right does 
Po ^amouQt to an alienation 

Somudayam and Karaiyeedu 
• Suit for partition of village 

\ lands lies 

~2amindar owns absolute estate 
m forests in zemindary 

I-egal Praotltlonei— 

5j8gal Practitioner has no general 
re ationsbip of a standing character 
® “10 client — Pleader engaged in 
revenue suits is not general agent 
« respect of all revenue litigation 


480 


833 


626 


741 

828 


Legal FraotUloner — 

but agency applies only to each suit 
separately 

Professional misconduct — Un- 

preparedness to argue the appeal at 
the time of the preseubacion of the 
appeal papers is noc professional 
misconduct 

Legal Ppactitioneifa Act (XVIII of 1879) — 

S. 13 — Failing to comply with 
order under S, 107, Grim. Pro. Code, 
and consequent committal to prison 
are not without definite intent. Civil 
Disobedience which in itself is 
inooDsistent with the practice of a 
lawyer F B. 479 

^ S. 13 — Jurisdiction under, is 

not vindictive — Object is to prevent a 
practitioner practising wbo expressly 
counsels disobedience to law and 
order F B. 160 

** S. 13 (/) — Persistence in con- 

duct and advising non-payment of 
taxes or boycott of Courts, in short, 
breaking law and order, justifies 
refusal to issue saitad F.B. 129 

Letters Patent (Hadrai) — 

S. 15 — Order simply referring 

to Ofiioial Referee to take accounts 
is not a decree 406 

S. 39 — No appeal lies to Privy 


CouDoil from the decree or order 
of one Judge of a High Court 

S. 44 — No appeal lies to Privv 


399 


Council from decree or order of one 
Judge of a High Court 

01. 10 — Advocate convioced for 

perjury in England — Disbarment by 
Benchers of his Inn — Subsequent 
good conduct — Admission as Advo- 
cate in India — High Court is not 
bound by the decision of the 
Benchers — Propriety of conviction 
cannot be gone into F. B. 

01. 12 — Carrying on business 


399 


- ^ . 

through agent is within the clause 

Ci. 15 — Judgment is one that 

puts an end to proceeding before 
the Court — Appeal lies against stay 
of execution 

01. 15 — Order refusing to alter 

sale proclamation or to postpone 
sale 18 interlocutory and is not 
appealable 

01. 15 — Order transferring a suit 


265 


158 


597 


234 


from District Court to High Oourb 
18 a judgment 


90 
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UmltatlOD lei (IX of 1908)^ 

* Declaratory suit — V&cRamesam, 

J . — A person who wishes to file 
declaratory suit has the right to say 
which of several proceedings taken 
agaiost him (not amounting to 
adverse possession or enjoyment) 
is the particular proceeding by 
which he deems himself aggrieved 
for the purpose of hling a deolara* 
tory suit 825 

* S. 5 — Delay due to no fault of 

applicant must be excused 324 

* — — S. 5 — Want of knowledge of a 
fact is good excuse 225 

S. 10 — Entrusting money to 

another for payment to a third 


person who acknowledges and pro- 
mises in a partition deed to pay to 
the benehoiaiy, creates an express 
trust and is not a mere deposit 

** S. 10 — Suit by co-trustee 

against bis co-trustee is covered by 
the section 

* S. 15 — Prohibiting execution by 

anybody amounts to injunction 

S. 18 — Period of limitation for 

application to set aside execution 
sale where notice of the sale was 
fraudulently suppressed runs from 
the date when the applicant came 
to know of the sale 

* S. 19 — In a suit for balance due 

on taking accounts an admission 
that accounts must be taken and 
settled is a pertinent acknowledg- 
ment though the suit as framed 
was for definite sum where really 
the suit is for an amount due on 
accounts 

S. 19 — Debtor’s statement that 

debt is due. but that creditor pro- 
mised not to proceed against person 
is an acknowledgment 

S. 19 -Non-denial of existing 
debt in a written statement amounts 
to an admission of liability 

S. 19 — Part payment of inter- 

esb and principal saves limitation 

^ S. 20— Payment by son of debt 

by father incurred for his own pur- 
poses is no acknowledgment 

Art. 10 — Equity of redemption 
is nob capable of physical possession 
Art. 10 — No notice of registra- 
tion is necessary 

* Art. 12 (6) — Madras Estates 

Land Act, S. 131— Suit to set aside 


920 

125 

673 


859 


619 

856 

286 

123 

96 

57 

57 


LlmUaUoa Act (lOOB)^ 

sale — Limitation runs from the 
date on whioh the period of thirty 
days expires 279- 

Art. 31 — Scope — Art. 31 applies 

to a suit by a consignee for damages 
for the loss of goods in transit, the 
starting point being the date when 
the Bailway Company finally says 
that the goods cannot be delivered 567 

* Arts. 74 and 75 — Instalment 

bond providing for whole payment in 
case of default — Time runs from 
each default separately if whole is 
not sued for until default of last 
instalment 310 

Art. 89 — Where the cause of ac- 
tion arises before agent’s death in a 
suit against his legal representatives, 
limitation has no fresh starting 
point after the agent’s death — Arts. 

89 and 120 apply bo such oases 840 

Art. 91— Suit by other members 

of a Malabar tarwad to recover 
tarwad property alienated by kar- 
navan not as karnavan bub also as 
guardiau of minor members is gover* 
nod by Art. 144 and nob Art. 91 607 

j — Art. 110 — Applies for recovering 
jodi by zemindar from service inam- 
dar under him 7S 


'Art. 116 — Purchaser of shares — 

Purchase at Court auction sale of 
some shares in a Company, whose 
transfer is nob recognised is not a 
share-holder and therefore he cannot 
bake his stand on the registered 
contractual relation which is the 
foundation for any claim to call in 
aid Art. 116 721 

Art. 120 — Where cause of action 
arises before agent’s death, in a suit 
against his legal representatives, 
limitation has no fresh starting 
point after the agent’s death — Arts. 

89 and 120 apply to such cases 840’ 

^Art. 125 — Suit by Hindu rever- 
sioner to set aside collusive mort- 
gage and sale is governed by Art. 

125 gj^7 

““—Art. 132 Suit to enforce statu- 
tory charge for unpaid purchase- 
money should be brought within 12 ^ 

years of the sale unless parties have 
by proper instrument clearly expres- 
sed^ their intention to extend the 
period 854^ 
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iXImlUtlM Apt (i9Q8)-r 

Art. 144 — Sait by members to 

recover tafWJui property alienated 
by^kamavan not only as karnavan 
bat also as guardian of minor mem- 
bers of a malabar iarwad is govern- 
ed by Art. 144 and not Art. 44 6G7 

Art. 144 — Suit by other members 
to recover tarwad property aliena- 
ted by kamavan not only as karna' 
van bat also as guardian of minor 
members is governed by Art. 144 
and not by Art. 91 or 44 607 

Arts. 147 and 148. — The period of 

limitation for a suit for foreolosure 
orsale* or for the redemption of an 
English mortgage is 60 years under 
Arts. 147 and 148 respaotively 736 

** Art. 166 — Applies to every 

application to set aside a sale whe- 
ther for illegality or for irregularity. 137 

Art. 166 — Setting aside sale. 

Where the sale is sought to be set 
aside on the ground of fraud, Art. 166 
applies 817 

•* Arts. 166 and 181— Art. 161 

and not Art. 166 applies where sale 
being void, relief is claimed under 
S. 47. Civ. Pro. Code F B. 431 

Art. 181 — An application for final 

decree is a proceeding in a suit and 
not in execution. Only one such 
application is permissible and it 
must be filed within three years of 
the preliminary decree 890 

Art. 181 — Art. 181 applies to appli- 

oation to set aside sale in execution 859 

^Arb. 181 — Art. 181 and nob 

Art. 166 applies where sale being 
void, relief is claimed under S. 47, 

Oiff. Pro. Code F.B. 431 

— —Art. 182 — Application for recog- 
nising assignment of decree and for 
execution is a step- in- aid 673 

* Art. 182 — Order for attachment 

on date fixed for sbowiog cause is 
not step-in-aid 186 

-Art. 182 — Step-in-aid — Babba 
memo not applying for issue of 
prooesB, payment of process fees for 
issue of warrant is DO step-in-aid 906 

" Art. 182 — Termination of pro- 
ceedings may be administrative or 
final and that depends on intention 

of Court 178 

""T Arts. 182 and 181 — Application 
alter suits to remove objeotions of 

19a4/T.tM. B. (Mad.]--5 


Limitation Act (1908)— 

claimants is revival of prior appli- 
cation 210 

'*'* Art. 183 — Even payment by 

Court out of auction proceeds gives 
a fresh starting point 638 

(Amoodlng Act XXYI of 1920) — 

S. 3 (1) — Time for furnishing 

security — Extension of more than 
60 days is not allowed 44 

M 

Hadraa Abkari Act (I of 16B6j — 

Private individual. — Private indi- 
vidual has no authority to seize or 
detain liquor which he believes to 
be liable for confiscation under the 
Act. Only Oiiioers of a certain rank 
of the Hevenue, Police and Abkari 
Departments are empowered to 
enter places where liquor is illicitly 
sold or stored 816 

Madras Act (111 of 18B9>— 

* S. 6 — Common gaming house 

need not be one which is open to all 729 

Madras Board of Revenae— 

Board’s Standing Orders No. 15, 

S. 17 — Restoration of an order 
comes within the section — Civil 
Court cannot decide the propriety of 
Board's decision 326 

Madras City Huniclpal Act (IV of 1919) — 

Regulations — Rule 23 for the con- 
duct of business does not make it 
irregular to move a resolution for 
the reduction of a tax by a percent- 
age and not by a specific figure 868 

S. 110 and Sch. IV. R. 7, Proviso 

— “Gross income received in or 
from the City” of Madras does not 
include income received in Madras 
from outside business 754 

S. Ill, Sch. IV, Rr. 7 and 17 

Incorporated Company having its 
paid up capital in sterling is tax- 
able F B. 420 

Ss. 155 (2) and 157 and 99 — 

Councillors are under statutory 
duty to fix or vary rates of taxes 
under S. 99 — Resolution for reduc- 
tion of tax postponed by President 
for discussion after budget discus- 
sion is in order when coupled with 
a resolution for reduction of 
expenditure though it might rednoe 
statutory minimum balance sinoo 
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Mftdrai Oity Monlolpal Aot (1919)— 

budget expenditure must not be 
deemed to be finally voted and also 
because there may be other modes 
of taxation to make up the statutory 
minimum 868 

S. 288 — Necessity exists for pay- 
ment of lioaDse fee both for use and 
for erection of machinery — Lioense 
must be taken for only those kinds 
of machinery which are a nuisance 
or dangerous to the public — Onus 
of proving that certain machinery 
is a public danger or nuisance lies 
on prosecution 389 

Madras OUy Tenants Protection Aot 
(III of 1922)- 

Ss. 9 and 10— S. 9 applies to pend- 
ing suits and suite which have 
bean decreed but not where decrees 
have been executed — Daring appeal 
application lies to appellate Court 
— Scope of S. 10 considered 731 

Madras OIvU Rales of Practice — 

R. 14— Pauper application pre- 
sented to Sheristadar is valid under 
R. 14 901 

Rr. 36. 32 and 33 to 35— R. 36 

applies also to parties 242 

— Rr. 131. 132 and 133— Delay 
in payment due to no fault of 
applicant does not prejudice the 
applicant 324 


Madras Qrlmlasl Rales of Practice — 

* R- 161 — Memo of appearsmce 

— Vakalab need not be fi ed 192 


Madrae Dletvlct Mimlctpalitles Act 
(Y of 1920)- 

— Eleobion — Initials of polling 

officer placed on face of ballot 
papers does nob affect validity of 
votes nor does aerial number printed 
on face of ballot paper — Election 
Rules 14 (1), 17 vl) — Rule requir- 
ing marking of serial number on 
back of ballot paper is not ultra 
vires 

' S. 54 (6) in) — Offensive state- 
ment — It is nob an offence to say 
of a candidate that he bad failed in 
getting elected in bis own place and 
came to another place expeotibg to 
be elected 

— — Ss. 55 ( 1 ) and 109 — Abetment 
of — Election offence, though form- 
ing an offence under S. 171-A, 


766 


815 


Madras District Maololpalltiea Aot (19S0) — 

Indian Penal Code, can be tried 
without sanction under S. 196, 
Criminal Procedure Code, being 
obtained 487 

S. 59 (c) — Failure to eetabliab 

complaint — Where the complainant 
fails but is not ordered to pay costs 
or compensation the deposit should 
be returned to him 815 

S. 221 — Money due under a con- 
tract cannot be summarily recovered 
by the Municipality 898 

S. 249, Sob. 5. 01. (q)— Last 

clause qualifies all — Conversion of 
paddy into rice is an industrial 
process 375 

S. 303 (2)— R 2 ( 6 )— Court can’t 

grant an injunction restraining the 
candidate declared elected from 
taking his seat 797 ' 

R. 17 (1), S. 9 (D— Ballot paper 

— Patting not only the serial number 
on the back of ballot paper but also 
tbe voter’s own number on the 
electoral roll, renders election in- 
valid ; the effect of tbe election 
being declared void is that a fresh 
election should be held and not that 
the retiring counoillor should be 
deemed to have been re-elected. 

R. 17 (1) of tbe Election Rulee 
does not require that the identifi- 
cation shall be made but merely 
that there is a possibility of such 
identification by reason of the mark. 

S. 9 ( 1 ) of Madras Aot V of 1920 is 
not meant to apply to oases where 
an election has been held and ia 
subsequently declared void 

Madras DUtrlo^ MaololpalUles and Local 
Hoards ADendmeot Act (II of 1922)— 

——Election of President by mem- 
bers who had not taken oath is 
invalid 5 ^ 5 ^ 






^ — Lands granted in 1798 
cannot be treated as part of estate 

b d and4— il/oi/iasas notexolud- 

• are not within 

jurisdiction of Civil Courts 

— S. 3 (5* -Suit for rent by person 

who owned the kudivaram alreadv 

and to whom the melvaram right 

was subsequently transferred, lies 
m Civil Court 
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'JlAdrat Bilalet Land lot (1908)^ 


S. 8'~-'S. 8 must be read subjeob 


lo explanation to S. 6 782 

S. 13 (3) — Does not apply to 
double crops 299 

— S. 24 — Bars suit for enbanoed 
rent contracted for 897 

— 3. 52 (3} — Rokkam rates fixed by 
contract — Contract providing for 
reversion to waram rates 299 


— S. 125 — Purchaser in sale for 
arrears of rent takes subject to en- 
cumbrances created before the Act 
— Aocepbanoe of rent from the 
defaulter’s purchaser, makes the 
purchaser's title stronger than the 
title of the purchaser under rent 
sale where landlord did not put an 
end to occupancy rights under the 
rent sale 918 


'S. 125 and S. 5 — A purchaser in 

execution of a mortgage executed 
after the Act but for a portion of 
the amount due under the mortgage 
prior to the Act has a better title 
than an auotion* purchaser in exe- 
cution of a decree for rent by the 
landlord 819 

*3. 131 — On application to set 

aside a sale where exact amount was 
not known the amount required by 
Depulty Collector was paid — Defi- 
ciency was made up later than 30 
days — Delay can be excused in such 
oases and no revision lies 592 

-—3. 162 (2) — Waste land that can 
be cultivated is not raiyati land — 
Mesne profits therefore can be 
determined by Civil Court 832 

— Ss. 171, 172, 173 and 193— 
pt Bevenue is nob a Court 
sabordinate to High Court under 

S. 116, C.p.o. 119 

• S. 187— The faot that S. 187 does 
oot specifically mention contracts 
or enhancing rent, does not render 
oontraot unenforceable 897 

village Offloer’s Act 

Un of 1696)— 


-Ss, 13 and 21 — Scope of — An 
aUenee of the emoluments of the 
Office as distinguished from its holder 
oan sue in ordinary Civil Courts for 

omolumenta— The holder of the 
ffioe alone most sue before the 
•WoUeoftor 887 


Madras High Goart Appellate Side Fee 
Rulea^ 

R. 41 — Scope — Privileges 

under R. 41 extend to appeals from 
insolvenoy 082 

Madras High Court Original Side Rales— 

English practice — Rules as to — 

Do not apply ch bloc 406 

0. 14-A — Official Referee’s powers 

are those of a Commissioner 406 

R. 206 — Order of Judge under 

— No appeal lies from such an order 386 
Madras High Ooart Roles — 

Attorney — Fees due to attorney 

may be charged, at his inatanoe, by 
Court (when satisfied that party 
attempts to defeat attorney’s claim) 
on property purchased in Court 
auction — Party having executed a 
vakalat agreeing to pay attorney 
regulation fees and stating that 
there was no counter-agreement 
between the two is precluded from 
pleading he never engaged the 
attorney 793 

Madras Impartible Estates Act (II of 1904) — 

S. 4 — Decree against deceased 

proprietor of estate for money 
borrowed for temple and misapplied 
cannot be executed against estate in 
the bands of son 511 

- — S. 4 — Money borrowed for benefit 
of estate binds the estate 707 

Madras Land Encroachmect Act 
Jll of 1900:— 

Grant of patta does not pass with 

it rights of Government poramboke 913 

S. 14 — Cause of action. — A person 

wbo receives notice to quit under 
S. 6 and in spite of it remains in 
undisturbed possession cannot be 
held to be evicted from the land, 

An aggrieved person can elect as to 
which stage of the proceedings to 
complain against, so that if two 
different notices to quit are served 
on him. though be has shown bis 
being aggrieved by the earlier one, he 
oan make the later one the cause 
of action for bis suit in Civil Court 
and limitation should be calculated 
only with reference to this notice 825 

Madras Local Boards Act (V of 1864) — 

S. 76 — " Tenant, ” meaning of — 

A lioensee under the holder of a 
Dbarmila xnarn in a zamindari for 
a period of 10 years with a right to 
tap date trees is not a tenant within 
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Madfat Local Boarda Act (1684) — 

the meaniDg of S. 73 so as to be 
liable to bis licensor for the land- 
cess payable by the latter under the 
Act 818 

S. 144 — -By rules — Special forum 

could be created — Rules not repug- 
nant to Act could be framed and are 
nob ultra vires though framed under 
one section rather than another 523 

S. 144, R. 35“Obieobion under 

R. 33 ie) does nob require notice to 
affected party or any enquiry 523 


(XIY of 1920)— 

— Ss. 4 and 57 — A member who has 
not taken bis seat can file a petition 
under S. 57 396 

— S. 23 — Absence on visit to Madras 
is nob temporary absence — Appoint- 
ment order signed at Madras but 
re-signed in the district is valid F B. 561 

Ss. 56 and 57 — Appointment of 

nominated member can be held in- 
valid only under Ss, 56 and 57 F.B. 561 

S. 57 — Revision. — The fact that 

the decision of the Judge is by 
S. 57 of the Act and by the rules 
final does preclude any revision F.B. 561 
“* — 8. 129 — House owner allowing 
sewage water bo flow across the 
road into the opposite channel is 
liE^ble despite failure on the part of 
the Local Board to provide culvert 397 
S. 221 — Money due under a 
contract of lease of tolls is not 
recoverable under warrants 669 

Madras Regalation (U of 1819;— 

'''“■^"Notwithstanding starting of 
judicial proceedings regulation 
applies — Bxistence of reason cannot 
be gone into by High Court 372 

Mahomedan Law — 

I Wakf — Public dedication or user 
is necessary for a burial ground to 
be wakf 

Malabar Law — 

- - Marumakkabtayam Mappillas of 
North Malabar — “ Strisobhu " — 

Custom of settling property on 
females and their female descend- 
ants to the exclusion of males was 
nob proved F.B. 28 

Moplas of North Malabar follow- 
ing Marumakkathayom law — Gift 
to daughter in th'e singular and to 


Malabar Law— 

her Santbanam is Putravakasam 
property of the Tavazhi 787 

Powers of karnavan — During 

continuance of partnership by 
karnavan with strangers, junior 
members are bound by harnavan's 
agreement, but not after dissolution 909' 

* Redemption — Kanomdar is nob 

entitled to stay delivery pending 
revaluation 102 

* Saswatham by grantor after 

grantor’s life is valid if it is for 
benefit of stanom 247 

Tarwad — Karnavan is not 

trustee but is like manager of a 
Hindu joint family 174- 

Uralans — Notice by one oo- 

Uralan to quit to a lessee is invalid 
— Acceptance of invalid lease from 
one co-Uralan does not take away 
the right of lessee to fall back upon 
a prior valid lease 771* 

Malabar Ordinaace (I of 1922)— 

* S. 10 — Charge of murder — 

Examination of witnesses on com- 
mission is not authorised 243’ 


HaUcloQB ProsecQtloQ — 

False allegations to the know- 
ledge of the prosecutor indicate 
malice and advice of Counsel is no 
justification for the prosecution 
where true facts are not fully and 
fairly laid before Counsel 

Mesne Profits— 

4 

Can’t be claimed prior to suit 

to set aside sale by Manager 

Minor— 

Specific performance of a con 




56 ^ 


tract by minor’s guardian for the 
sale of immoveable property whioh 
at the time was for the benefit of 
the estate, can be decreed notwith- 
standing there is an offer cf better 
price subsequent to the contract 
Guardian cannot make admis- 
sions on minor’s behalf but inten- 
tion to bold adversely will not be 
ascribed to minor if guardian did 
not so bold 

Pre-emption, minor is not enti- 
tled to 

** -Sale in favour of minor is not 

invalid 

** ^Sale to stracger by Piinor after 
majority on the ground tbat 


81- 


863- 


125' 

57 

544 ^ 
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moor— 

alienabton by mother is not bindiog 
entitles vendee to sue without suing 
to set aside sale by mother 322 

Untenable plea by guardian — 

Failure to take a wholly untenable 
objeotion is no negligenoe of the 
guardian 645 

Without fraud or negligenoe of 

guardian or prejudice, deoree binds 
minor 608 

Mortgage^ 

Personal covenant to pay is pre- 
sumed where mortgagor fixes date 
for payment which being made, land 
is to be returned 513 

Mortgagor and Mortgagee^ 

English mortgage — Mortgagee is 

ordinarily entitled to post diem 
interest after the due date but not 
compound interest — Mortgagee’s 
being entitled to power of sale con- 
tained in the mortgage does not 
disentitle him to post diem interest 736 

Monlcipal EleolioD Rales— 

-Madras Gazette Notification 

No. 1120, dated 23rd November 
1920 — R. 14 (1) — Absence of polling 
officer’s initials — Vote is not invalid 38 

N 

Malive Converts Marriage Dlisolutloo Act 
(XXI of 1666)— 

Conversion of one spouse — 

Marriage is not dissolved P.B. 18 

Negotiable lostrameats Aot (XXVI of 1881)— 

-S. 9 — Ecdorsement of a promis- 
sory cote by the guardian without an 
indication of bis capacity as a guard- 
ian does not pass title to the 
endorsee 617 


O 

OflBoe— 

* — “Resignation ends connection on 
acceptance — Resignation of an 
office ends the incombent’s conceo- 
tion with it on aoceptanoe 396 

P 

Parlliloa— 

^ — Partial partition of common pro- 
perty is allowed 124 

PAftnerihlp— 

^On one partner’s death if eurvi- 
vors^ntiDue business for asoertain- 


Partnerihip — 

iog what shares the remaining 
partners brought into the new 
partnership accounts of old partner- 
ship can be taken for the purpose 
and as the purpose is not to enforce 
claim for money due as pre fits no 
question of limitation arises 708 

Part- performance — 

Doctrine is not limited to cases 

where suit for specific performance 
is not barred 296 


Penal Code (Act XLV of I860) — 


S, 34 — Common intention to 

commit otfenoe and acts in further- 
ance thereof make all liable 

Ss. 34 and 149 — Without a 

charge of dacoity as being common 
object, conviction for dacoity is 
illegal 584 

— S. 161 — Motive of accused must 
relate to official aot — Wbat is 
departmeotally reprehensible merely 
is distinct from wbat is criminal — 
Karnam taking bribe for getting 
darkhast commits no offence 851 

S. 179— S. 179 has nothing 

whatever to do with the conduct of 
accused persons in Court 54(} 

— S. 186 — Closing door of a room 
entered into by policeman for search 
and threatening him amounts to 
obstruction 760 

S. 186— District Munsif cannot 


dispense with an enquiry in grant- 
ing sanction under S. 186, I.P.C. 615 
— Ss. 224 and 225 — Arrest and 
detention should be legal 384 

S. 225 (6) — ^Resisting arrest 

on ground that it was unlawful 
under the alleged section though 
legal under another section is no 
offence 555 


S. 304— Kicking a prostrate 

woman — Knowledge that death 
would be caused is inferred 41 

Ss. 342 and 214 — Absence of 

accused is no defence if instigation 
is proved 31 

— S. 353 — Essentials — Assault by 
the lessee of the defaulting pattadar 
who bad failed to pay tbe water- 
tax, on the officer executing against 
tbe lessee’s moveable property, tbe 
warrant authorising distraint of the 
defaulter’s property is no offence 
under 8. 363 89&^ 
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IPenal Code (I860)— Code (1860)— 


* S. 353— Resistance to Revenue 

Inspector in execution of distraint 
for arrears of revenue is an offence 
though warrant of distraint is 
addressed only to village headman 
who is bis subordinate 539 

* S. 379 — Where the accused in 

order to punish a boy tied him to 
a tree and then his cloth w^s taken 
away from him in order to put him 
to shame, it is not a case of either 
theft or robbery 587 

* S. 395 — A conviction for 

daooity founded on a common object 
not charged, or on evidence, which 
does not prove the necessary 
ingredients of the offence, is not 
sustainable 584 

* Ss. 403 and 406--Good8 delivered 

in pursuance of contract — Denial of 
their receipt constitotes no offence 516 

S. 414 — Separate finding that 

property is sbolen property is essen- 
tial — Circumstantial evidence may 
be the basis of such finding 350 

S. 430 — IntentioDal obstruction 

of a obannel for supply of water is 
within the section 176 

S. 441 — Guilty intention of the 

nature described in the section is 
necessary 816 

S. 447 — Entering upon vacant 

piece of land in dispute and putting 
up water shed with consent’ of one 
of the claimants is not criminal 
trespass 862 

S. 417 — Offence of insult to a 

member of public committed within 
Court compound is not criminal 
trespass 40 

** S. 499, Esoepbion 9 — Defama- 

tion — In sectarian disputes excom- 
munication of a member of a com- 
munity and publication in tbe course 
of duty in good faith are no defama- 
tion 670 

* Sa, 499 and 500 — Publication to 

a third person is essential — The libel 
should have been read by at feast one 
other person than tbe defamer and 
tbe defamed — Mere oommunioation 
to the person defamed is not enough 
— The prosecution should prove 
affirmatively that the accused pub- 
lished the libel and the fact that tbe 
accused baa omitted to deny publioa- 
rtiOQ will nob supply the deficiency 


— But words written outside a 
cover may be presumed to be 
published notionally 340 

S. 500— Violent expressions in 

reply to attack when they do not 
assail tbe personal character or the 
respectability of tbe complainant, 
are not defamatory 898 

Plea- 

Redemption — To a suit for 

redemption right of pre-emption or 
of specific performance is no defence 57 

Pleadings— 

Out and-out division is altogether 

a different plea from plea of 
severance in status and when one 
has been pleaded, the other can’t 
be raised for first time in appeal 845 

Where general ownership is 

alleged, but tbe specific grounds are 
not given, but defendant could lead 
but tbe same evidence, no surprise 
arises and no remand is necessary 174 

PoBseiiloD^ 

Vacant site — In the oa^e of vacant 

site of which no effective physical 
possession is feasible tbe presump- 
tion is that possession will follow 
title 676 

PoBBesiory Title— 

* Entitles plaintiff to an injunc- 

tion against -threatened possession 
by a person who is not owner 722 

Power ot appointment— 

A power of appointment which 

can and must only be exercised in 
one way and in favour of one donee 
is no power at all. In such a case 
the intended donee takes a vested 
remainder 311 

Praolloe— 

* ; — Court — Act of Court can preju- 
dice nobody 324 

New plea— New plea of absence of 

the validity of notice cannot as of 
right be raised in second appeal 904 

^Newplea — Want of valid attesta- 
tion cannot be pleaded in appeal for 
first time 513 

Procedure — Hypothetical Ques- 
tion should nob be referred F.B. 271 
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PfAeUee^ 

* Pabllo document rejected and 

produced with a new entry at later 
stage requires special application 117 

♦♦ Reference to Fail Bench. — The 

ground that ** It is advisable that 
the rights of decree* holders against 
the property of a deceased person 
in the bands of his legal represen- 
tatives should he clearly defined” 
was held to be not proper F.B, 530 

Pre-emption 

** Prohibiting alienation and re- 
fusal to pre-empt bar relief 57 

Presidency Snail Oauie Court — 

* Bales of — O. 37, R. 1, Form 13 

— Three days period is unreasonable 46 

Presidency Small Cause Qoart 2 Act 

(XV of issai— 


— S. 18 — Test to see whether suit 
is of Small Cause nature is to con- 
sider its nature as it was presented 
in Court of first instance and not the 
sbaoe which it subsequeobly took 
S. 19 (h ) — Suit for spaoifij per- 
formance of contract or in alterna- 
tive for damages is not Small 
Cause 

S. 48 — Action under O. 21, R. 98, 


844 


844 


Civ. Pro. Code, can be taken by 
Small Oanse Coart 

Pcesldeucy Towns Insolvency Act 
(111 of 1909)— 


74 


— -S. 8 — Court of appeal can review 
and rescind 

— S. 8 — Scope — S. 8 gives wider 
powers of review than are conferred 
by Civil Pro. Code 
— S. 17 — Insolvency of adult sons 
does not vest shares of minor sons 
where adult abd minor sons and 
father were carrying on joint 
basiness 

S. 22 — Debtor or debtors must be 


662 


791 


791 


the same — Power to review under 
S. 8 extends to order under S. 22 
•S. 49, Ci. f4) — Two persona doing 
business in partnership — Creditors 
were ignorant of the partnership and 
ware doing basiness with the second 
partner as agent of the fitat on 
insolvency of partners— Creditors 
can elect to proceed against separate 
assets of the first partner 
■S. 52-” True ovrner” includes 
the owner of an equitable interest 


662 


595 


PreildcBcy Towns losoveooy Act (1909)— 
and there can be reputed owner of 
that interest — Insolvent must be 
reputed owner with oonsent of true 
owner 214 

* S. 56— Onus is on Assignee — He 

must begin the case — Motion should 
be filed as an action — Without 
dominant motive to prefer one 
creditor to others is no fraudulent 
preference nor is preferring one for 
avoiding insolvency 180 

Prloolpal aod Ageot — 

Commission on sale ordinarily 

means on a completed sale 212 

Privy Oouncll— 

* Decree — Death of some respond 

ents when the appeal was beard 
and judgment was delivered does 
not make decree a nullity — Limita- 
tion for application to bring on 
record the legal representatives of 
such respondents under Art. 181 is 
three years from decree directing 
execution 695 

Probate and AdniinUtratloo Act 
(V of 1981) — 

S. 3 — Deed making disposal of 


any immediate interest in property 
is not a gift but is a will 605^ 

S. 50 — No limitation exists for 


putting forth a good and just cause 
Omission to take the plea precludes 
taking the plea later — Rejection of 
application to revoke grant on any 
ground has the same effect 573 

PromiMory Mote — 

In suit on, deft, can plead that it 

was ooly a security for future 
advances 850^ 

Provinotal Insolveocy Aot (III of 1907) — 

* Sa. 16 C5) and 31— Silence of 

mortgagee in reply to notice by the 
Official Receiver will not extinguish 
his security 

** S. 18 — Ad order “referred to 


761 




Official Receiver for further proceed* 
ings” vests property in Receiver 

S. 18 — Property of sons of 

insolvent can be sold by Official 
Raceiver and sale by him without 
express exoluaion of son's interests 
passes interest of sons 

S. 24 (3) — Discharge — Condi- 


550 


oaal dissbarga is no discharge 


560 

163 
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ProTlncal Iniolveocy Act (V of 1920) — 

* Proceedings on petition under 

old Act are governed by the new 
Act 

S. 3 — Transfer of creditor’s 


368 


petition by District Judge to Sub- 
Coart is ultra vires in absence of 
notification 

Ss. 4 and 56 — Insolvency Court 

will generally refuse to decide ques- 
tion of title where it does not 
consider it expedient or necessary 
to do so 

•S. 9 — 'Creditor consenting to 


398 


387 


arrangement by debtor for benefit 
of all creditors, cannot apply for 
adjadioatioD on basis of that 
arrangement 

S. 23 — Bafore adjudication insol- 


839 


vent bas no right to be protected 
unless be is arrested in execution 
of a decree 

S. 23 (1) — Debts not barred by 


893 


time at commencement are never 
barred 

•S.24 (3) — ‘ Any creditor may etc.* 


163 




are not reatriotive but are directory 163 
S. 27 — Fixing of time by 
Official Heceiver to whom insol- 
vent’s petition is transferred for 
disposal, is legal 

S. 28, Cle. 2 and 4 — Share of 


635 


partner vests in Official Receiver 
but insolvent can file suit for it if 
Official Receiver does not interfere 
— S. 31 — An insolvent is not en- 


223 


titled to apply for protection before 
adjudication unless he has been 
actually arrested in execution of a 
decree 

-S. 39 (4) — Creditor having no 

notice of declaration can re*open 
distribution 

S. 43 — An unsecured creditor 

whose claim to an order of annul- 
ment is dismissed, is a person 
aggrieved 

* Ss. 43 and 46 — Petition by 
creditor complaining of fraud by 
the insolvent must be inquired into 
otherwise creditor is entitled to 
appeal 

* S. 46 (2) — Person aggrieved 
could be insolvent 

S. 53 — Transfer by insolvent 


893 


769 


63£ 


18{ 

16: 


immediately prior to insolvency 
without consideration paid — Trans- 
fer by vendee during appeal from 


Provincial loBOlvency Act (1920) — 

annulment of adjudication — Second 
vendee paying part of the consider- 
ation to mortgagee does not prove 
transfer to be bona fide 358 

S. 53 — Transfer with intention 

to defraud future creditors is cover- 
ed by the section — Mere proof of 
consideration is not enough — Both 
valuable consideration and good 
faith should be proved and the 
initial onus of proof is on the 
person supporting the transfer and 
all the circumstanods of the case 
should be taken into account 865 

Ss. 53 and 54 — Creditor can 

appeal against order in favour of 
another creditor under Ss. 53 and 54 345 

** Ss. 53, 54 — Creditor can apply 

under Ss. 53 or 54 345 

* Ss. 58 and 59 — Without vesting 

order, Receiver can’t deal with pro- 
perty 461 


S. 68 — Does nob apply where sale 

is by unauthorised Official Assignee 461 

* S. 68— Non-appealing to District 

Court precludes later objection to 
sale 147 

S, 63 — Official Receiver is not 

necessary party to application 
though he may, if he chose, claim to 
be beard. District Judge can act on 
evidence recorded by him 830 

** Ss. 68, 53 and 54 — Creditor's 

remedy is not only appeal but also 
the resort to provisions of Ss. 53 
and 54 345 

S. 78 — Delay in applications may 

be excused for sufficient reason 400 

** S. 78 — High Court excused 

delay in asking for leave 345 

S. 78 — Interpretation — Retros- 
pective effect may be given 400 

— Ss. 80 and 4 — On sale of proper- 
ties by Official Receiver, objection 
by claimant can be decided only by 
District Judge 529 


Provincial Small Oauie OoQrts Act 
(IX of 1887) — 

^S. 16 — Teat to see whether the 

suit is of a Small Cause nature is to 
consider its nature as it was present- 
ed in the Court of first instance 
and not the shape which it subse- 
quently took 844 

Art. 15 — Suit for money on 
award is not covered by Art. 15 485 
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^otIboIaI BdiaU Oatue GoopU Act (1887i — 

■ — Soh. IT, Arfc. 15 do63 nofc apply to 

suit by vendee for recovery of pur- 
ohaee-money on failure of contract 
by vendor to convey land 903 

Soh. II. Art. 15 — Suit for specitio 

performance of contract or in alter- 
native for damages is not Small 
oaasti 344 

Art. 41 — Contribution suit — Suit 

for contribution on account of 
recovery of arrears of rent and water 
oeae collected fromolaintitf in respect 
of defendant's land after partition 
between plaintiff and defendant is 
not covered by Art. 41 and second 
appeal will not therafore lie where 
amount in suit was below 500 790 



Railway Ooiapaay^ 

Liability exists for negligence 

in not preventing a dangerous short 
cut across the lines which children 
are known habitually to resort to. 
though in case of adults 'trap' by 
Bailway is necessary for liability — 
Negligence of parent is not contri- 
butory negligeuoe 

Ballwaya Aet (IX of 1890) ~ 

^S. 72 — Barden of proving neglect 
lies ou consignor and of theft in a 
^ running train on Bail way 
* -8. 72 — Burden is to prove mode 

^ of 1<^B or deterioration is on plaintiff 
~ — Consignee alone can sue 

for loss due to non-delivery 

76 — Does not apply where 
there la a risk note 

77 Notice to District Traflic 

Superintendent may be valid if em- 
powered expressly or by course of 
conduct 

Reoelvcp — 

Official Beoeiver is officer of 

Court aud is bound to help Court 

y giving information for ends of 
^^justioe 

— - Official Beoeiver must protect 
6he estate for benefit of all creditors 
and on a creditor giving indemnity 
or <^at8 conduct proceedings for 
^ ben^b of all creditors 

pursuance 
discharged 
scheme by 

ISailT. N. B. (Mad)— 6 


■tteoeiver appointed 
of scheme decree is n 
by slight modifications 
•PPellabe Court 


312 

567 

388 

517 

388 

567 


147 


345 

557 


Registration Aot (XYI of 1908; — 

17 If an Othi deed of 
Palmyrah trees does nob place any 
restriction on the right of the 
owner’s enjoyment of the land on 
which the trees were standing, it 
does nob need registration though 
the value is Rs. 100 

S. 17 — Doctrine of part perfor- 
mance is unaffected by T. P. Act. 
S. 54 or Rego. Act. S 17 F.B ’ 
28 Non-existent property 
was included to effect registration 
at a particular place — Registration 
is valid unless collusioo between 
pRi'ties is proved 

~ 49 — Collateral purpose — 

Unregistered mortgage cannot be 
basis for redemption though defen- 
dant admits relationship, as terms 
have to be proved — Dead is admis- 
sible to prove character of defen- 
dant's possession 

S. 49 — Unregistered deed — Un- 
registered deed of gift though invalid 
may be considered for the purpose of 
ascertaining the nature and character 
of the donee's possession 

* S. 77 — Document beariog sure 

signs of being tampered with — 
Registrar or the court should only 
consider whether the deed is in the 





293 


800 


state in which it was executed by 
the parties and should not enter into 
an enquiry as to the probabilities of 
its provisions 810 


Rellgioaa Eodowment — 

■■ Lease by trustee of endowed 

properties is valid for bis lifetime or 
the period of his holding office 827 

Religious BndownieDts Aet (XX of 1863) — 

* S. 18 — Application for leave to 

sue must specify charges — Leave to 
sue all or any of the respondents is 
nob proper 644 


RestitotloD of OoDjoga) Rights — 

Hindu Law — Principles to be 

followed — Legal cruelty in ^England 
and in India — Fear of bodily injury 
is not necessary — Cessation of 
marital relations is good cause — 
Personal violence to wife is not 
justified 49 

Right to flue — 

* Consignee atone can sue for loss 

due to non-delivery 517 
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Specific Performance— 

•- Gontracb by manatier of a joinb 

Hindu family to sell property can 
be speciboally enforced against 
minor members after death of 
manager 680 

Limitation — The words 'on 

demand’ indicate that the cause of 
action arises only after request 680 

Of a contract by a minor’s guar- 
dian for sale of immoveable property 
which at the time was for the benefit 
of the estate, can be decreed not- 
withstanding there is an offer of 
better price subsequent to the con- 
tract 863 


Stamp Act (11 of 1899)—* 

Sch. I, Art. 1 — Test is intention 

of parties — Document is not neces- 
sarily acknowledgment because it 
contains a balancing item at tbo 
end where object is not to supply 
evidence to creditor 362^ 

Succession Act (X of 1865) — 

-S. 15 — Probate not taken — Will 

is valid 67 

Suita Valuation Act (VII of 1887} — 

S. 11 — ' Prejudicially affected ’ 

does not apply to the forum of 
appeal F, B. 6 

T 

Tariff Act (VIII of 1894) Amended by Act 
IV of 1916— 


Specific Relief Act (1 of 1817) — 

S. 18— T. P. Act. S. 43— Prin- 

oiplo applies in the case of move- 
ables ^ 438 

S. 21- -Assignee of decree who 

resiles from contract may he made 
to pay price instead of damages 801 

S. 22 — Specific performance of a 

contract by a minor’s guardian for 
sale of immoveable property which 
at the time was for the benefit of 
the estate can be decreed notwith- 
standing there is an offer of better 
price eubeequent to the contract 863 

* S. 42 — Cause of action — Per 

Bamesam, J. — A person who wishes 
to file a declaratory suit has the 
right to say which of several pro- 
ceedings taken against him (not 
amounting to adverse possession or 
enjoyment) is the particular pro- 
ceeding by which he deems himself 
aggrieved for the purpose of filing a 
declaratory suit 825 

S. 45 — Grounde. — Hejeotion by 

the meeting of resolution to reduce 
tax by certain percentage does not 
justify refusal of a writ of man- 
damus for compelling resolution 
for the reduction of tax by higher 
percentage coupled with a resolution 
for reduction of the itencs of expen- 
diture especially where the member 
noovingthe resolution has no other 
adequate remedy and where the 
oaember’s right as rate-payer and 
Councillor is denied to him by the 

President 868 


S. 10 — Duty refers to amount 

payable after considering tariff value 
and rate of duty 236 

Tort— 

Conversion — Judgment in con- 
version does not pass property until 
it is satisfied — Distinction between 
detinue and conversion or trover was 
pointed out F. B. 438 

Negligence — Railway Company 

is liable to damage done on account 
of unprotected pits on platform 154 

Transfer of Property Act (IV of 1862)— 

"" Applicability, — T. P, Act 1882 

only codifies the general principles 
of equity. Where an English mort- 
gage executed in 1874 was sought to 
be redeemed in 1921, the manner in 
which accounts were to be taken 
was held to be that contained in 
S. 76 (k) of the Act 736 

S. 3 — Notice — Attestation by 

person having tangible interest in 
the property affected by the deed is 
proof of bis consent — Attestation is 
or is not proof of consent aooording 
to oiroumstanoes of each case 819 

S. 3 — Person in possession of 

part of premises not enquired from 
— Constructive notice may not be 
imputed 67 

^ * S. 6 — Right of maintenance and 

residence of a widow who surren- 
dered her life interest to nearest re- 
versioner is inalienable P, B. 23 

* [ — S. 8 — Fixtures — On sale of dis- 
tillery buildings, vats, pipes and 
stills donotpasaae fixtures — English 
law of fixtures does not apply to 
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rranifer of Property Act ( 1662 )— 

India — InteDtiioD to treat them as 
such is the real test 

S. 8 — Person with voidable title 

can give good title to the transferee 

* ' S. 43 — Speoiho Relief Act.S. 18 

— Principle applies in ease of move- 
ables F.B 

* S. 62 — Contentious — Compro- 

mise after contest does not make 
suit non-oontentious 

S. 52 — Lis pendens — Applies to 

suits for specific performance 

* S. 52 — Mortgage suit — Sale of 

mortgaged property during pendency 
of mortgage suit is affected by tbe 
doctrine of Its pendens 

S. 52 — Principle does not apply 

where by an order under O. 21, 
B. 101, tbe Court declares a party to 
be entitled to possession 

•S. 52 — Puisne mortgagee’s 
right to redeem priormortgage is nob 
lost where he is not made party — 
Lis pendens affects eseoution sale 
but not where the decree expressly 
makes plaintiff’s rights subject to 
execution sale F.B. 

^S. 53 — Covers transfer for de- 
feating future creditors — Transfer 
due to natural love may yet be 
fraudulent — Question depends on 
oiroumstanoes of each case 

S.63 — Preference of one credi- 
tor over another does not make 
transfer void but it is valid only to 
the extent to which tbe debts of 
transferor are discharged 

** 'S. 54 — Part performance — 

Specific performance of agreement 
to sell — Doctrine of part perform- 
ance is unaffected by Transfer of 
Property Act, S. 54. or Registration 

Act, S. 17 F.B. 

* S. 54 — Prior agreement to sell 
when perfected prevails over attach- 
ment 

8- 64 — Vesting of title — Condi- 
tions to be carried out by vendee, 
unless they distinctly specify to the 
contrary do not suspend vesting of 
title in vendee 

S. 66 (4) (6)--Vendor’8 acceptance 
of bond by vendee to pay purchase- 
money on happening of given event 
does not exclude vendor’s charge 
for unpaid purchase-money 


187 


67 


438 


359 


307 


359 


602 


449 


779 


450 


271 


610 


544 


Transfer of Property Act (1663) — 

S. 55 (y) (d) — Buyer's duty 

does not arise from an implied con- 
tract but is a statutory obligation 
imposed on him 

S. 59 — Equitable mortgage is 

created by document constituting 
the bargain bub not by document 
merely recording already completed 
transaction — Proof of mortgage by 
proof of fact of deposit of title-deeds 
is permissible only in tbe latter case 
which is generally indicated by cash 
payment prior to eseoution of docu- 
ment — Terms of document are 
preferred to oral evicenoe 
' S. 60 — Partial merger of mort- 

gagor's interest by any cause 
breakes integrity of mortgage 

^ S. 60 — Right of pre emptioD 

or specific performance is no 
defence to suit for redemption 
S. 72 — Usufructuary mortgagee 






544 


547 


364 


57 


being assigned, “to avoid litigation ", 
prior mortgage without personal 
covenant, is not entitled to interest 
ou account of prior mortgage 

Ss. 74 and 75 — Scope. — Subro 


852 


gabion rights can only arise when 
persons pay off debts charged upon 
the land in favour of third parties 
Ss. 74 and 75 — Second suit for 


619 


sale against persons entitled to 
redemption but who were not made 
parties to tbe previous suit is ten- 
able even by an auction- purchaser, 
and tbe defendant is bound to pay 
the amount of tbe decree resulting 
in tbe purchase. But in this case 
DO additional interest was held to 
be p^iyable as tbe piff. was in pos- 
session of one half of tbe property 
purchased by bim, and tbe whole 
difficulty was due to the omission 
to make tbe present defta. parties to 
tbe origical suit 

Ss 81 and 82 — Decree- holder 


650 


mortgagee can sell in any order in 
absence cf direction in tbe decree 
S. 82 — For contribution equi- 


366 

749 


854 


ties mus^ be equal 

** S. 83 — Deposit of the money 

payable both to tbe legal representa- 
tive and the sub mortgagee is proper 453 

** S, 83 — Amount due being 

deposited, disputes among the heirs 
of the mortgagee will not affect 
the validity of the deposit 559 
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Trantter of Propsrty Act (1382;^ 

S. 88 — Prooeedings starfeed under 

S. 88 have tio be contmued uoder 
it and nob under Civ. Pro. Code, 

O. 34, R. 5 (2) 603 

S. 101 — The taking of a new 

mortgage for a portion of a debt on 
the earlier mortgage does not 
extinguish the earlier mortgage 619 

** S. 101 — Per Krishnan, J . — 

Mortgagee purchasing mortgaged 
property for price of equity of 
redemption and amount of mort- 
gage does not neoesaarily intend to 
destroy mortgage— Per Venkxta- 
subbo. Rcio, J . — But where purcha- 
ser agrees bo pay off puisne mort- 
gagee. his mortgage must be 
deemed to be nob kept alive 103 

S. 123 — Want of registration — 

Want of registration vitiates gift 800 

Trust Act (II of 1B82) — 

* S. 6 — Entrusting money to 

another for naymant to a third 
person who aokaowledgas and pro- 
mises in a partition dead to pay to 
the beneficiary creates an express 
trusb and is not a mare deposit 920 

-Ss. 64 and 63 — Circulation means 

in ordinary course and not transfer 
by specific act X74 



V 


Ultra vires ^ 

** Bale — Power to 

Test — There must be 
all under any law 


rmake rules — *' "1 
no power at 

92 


W 

Will— 

* Construction. — Where a will, 

after stating that the testator has 
gifted away the properties to his wife 
and after providing that out of the 
rent she is to nay some amount to 
the temple and have the rest for her 
maintenance, says. " After your 
lifetime you shall leave the said 
bouse to B, the eldest daughter 
of my second brother: that lady 
shall also do exactly what is done 
by you.” B gets a vested remainder 
with an absolute right in the pro- 
perty and the effect of the will is 
nob to give a mere power of appoint- 
ment to the wife to appoint R as 
the heiress 

*^^“Construction--Pow6r of appoint- 
ment which can and must only be 
exercised in one way and in favour 
of one donee is no power at all. In 
such a case, the intended donee 
takes a vested remainder 

* -Disinheritance requires stringent 

proof 

Workraeo’s Breach of Contract Act ^XIII. 
of 1839)— 

S. 2 — Money was advanced on 
condition of service for a certain 
period — Balance of money was to be 
repaid after the term of service- — 
Arrangement is nob unfair 

^ Z 

Zamindar- 

* 'Forest — 2amindar owns abso- 
lute estate in forests in zemindary 
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Abdul *SattaT Sahib v. Special Deputy (^Jollector, 
Yizagapatam Harbour Acquisition 
Aburubammal v. Official Assignee of Madras 
Ammakanuu Ayi v. Murugayya Odayar 
Ananthanarayana Ayyar Pannai v. Sankara- 
narayana Ayyar 

Anglo-Fersian Oil Company, Ltd., Madras r. P. S. 

Panohapakesa Aiyar 
Appanna, Burla t. Anala Latcbayya 
Appanna, Nadapena v. Saripilli Venkabasami 
Appasami Mudaliar v. King Emperor 
Arsamma v. Moidin Kunbi Beari 
Ayyareddi, Malireddi v. Gopalakrishnay ya 

Best & Co , Ltd. v. The Corporation of Madras 
Board of Revenue v. Muniswami Chetti & Sons 
Board of Revenue v. The Mylapore Hindu Perma- 
nent Fund, Ltd. 

Board of Revenue, Madras v. R. M. A. R. R. M. 

Arunacbalam Chettiar 
Burrayya, Jeladi v, Ponduri Ramayya 

Chinniah, In re 

Commissioner of Income-tax, Madras the v. 

Binny & Co., (Madras) Ltd. 

Commissioner of Income-Tax, Madras, the v. M. 

Ar. Ar. Arunachelam Chettiar 
Commissioner of Income-tax Madras, the v. The 
N edungadi Bank, Ltd., Calicut 

Doraivelu Mudaliar v. Natesa Gramani 
Doraswami v. Chidambaram Pillai 

Esufali Mahammed Bhoy Alii Bhoy v. A. K. Thaha 
Ummal 

Fraser and Ross v. Krishnaswami Aiyer 

Dopalakrishna Pillai, R. v. Kunjithapatham Pillai 
Qovmda Raidu v. Chengalroya Mudali 
Hovindan Nair v. Kuthaseri Kunhi Krishnan Nair 
G-uruvayya, Bolla v. Cherukuri Venkatarathnam 

Hmjee Shakoo Gani v. P. 8. Sabapathi Pillai 
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I. L, R. Comparative nominal Index, 1924 


Names of Parties 

Jagannatha Rao v. Visweeam 
Janoo Hassan Sait, A. r. M. S. N. 


Mahaaiad Ohutbu 


L L. R. pp. 

621 

877 


A. I. R. pp- 

1924 M 682 

1925 M ]55 




Radirvelusami Nayagar v. The Eastern Develop- 
ment Corporation Ltd., London 
Kalyaiii Pillai v. Thiruvenkadaswami Ayyangar 
Kanniappa Mudali v. P. V. Raju Chettiar 
Kodoth Ambu Nayar v. Secretary of State for India 
Kondama Naicker Ayyan, Obala v. Kandasami 
Goundar 

Koyasan £oya Haji v. Secretary of State for India 
in Council 

Krishnaiya Velamakanya v. Ponnuswami Aiyar 
Krisbnamachaiiar v. Srirangammal 
Krishna Reddy v. Thanikaohala Mudali 
Krishnasamy Naidu, R. C. v. R. Chengalraya Naidu 
Kuppa Reddiar v. King-Emperor 

Letohmana Chetty v. Subbiah Chetty 

Mallayya, Yezzu v. Tulluri, Punnarama 
Manickam Pillai v. Mahudum Bathummal 
Manikyamba Ganjam v. Pasala Mallayya 
Meyyappa Chettiar v. Chidambaram Chettiar 
Mdhieswara Rao v. Ayyadevara Durgamba 


Naina Pillai Marakayar v. Ramanathan Chettiar 
Naraaingerji Jyanagerji v. Panuganti Parthasaradhi 
Rayanam Garu 

Narayanan Chetty v, Muthiah Chetty 
Narayanasarai Chetty v. Vellaya Pillai 
Nataraja Pillai v. Rangaswami Pillai 
Nataraja Pillai v. Rangaswamy Pillai 

Palani v. Sethu 

Palaniandi Chetti v. Adaikalam Chetti 
Pallikudathan v. Budda Goundan 
Paramasiva Thevar v. Pulukaruppa Thevar 

Parthasaradhi Naidu Garu, Kokku v. Chintlachervu 
Koteswtra Rao Garu 

Ponnusaroi Aiyar t. Damodar Hunsraj 
Public Prosecutor v. Varadarajulu Naidu 
Punya Syamalo, In re 

Rajagopala Ayyar v, Ramanujachariar 

Rajarathna Naidu v. Ramachandra Naidu 

Bajitagiripathy, Kalepalli v. Kalepalli Bharani 
Sankaram 

Ramachari, K. V. v. K. V. Krishnamachari 
Ramakka t. V. Negasam 

Ramanathan Chettiyar v. K. Sivarama Subrahmany 

Ramappa Chettiar v. Ekambara Padayachi 
Ramaaami Reddi v. Thalawasal Marudai Reddi 
Rauganatha Thathaohariar v. Kriehnaswami 
Thathachariar 

Sankaranarayana Pillai t. Rajamani 
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L L. R. COMPARATIVE NOMIKAL INDEX, 1924 


Names of Parties 

Ssnksranarayana Pill y. Ramaswamiah Pillai 
Sanyasi Rao y. Venkata Rao 

Sanrothama Rao v. Chairman, Municipal Oounoil, 
Ssidapet 

Sattayya Padayachi y. Soundarathachi 
Secretary of State for India ir. Council t. T. V. 

Raghayaohariar 
Sellamuthu Seryai, In re 
Sellappa Goundan v. MSsa Naiken 
Sengoda Qoundan y. Muthu Goundan 
Sivasubramania Pillai v. Tbeethiappa Filial 
Somadu, Baohula Peda y. King 'Rmperor 
Soma Kaidu, Tadi, In re 
Sonaohalam Pillai y. Kumaravelu Chettiar 
Sreeramul v King-Emperor 

Sriramulu, Vasareddi v. Putcha Lakshminarayana 
Subba Rao Garu, , Tadepalli v. Sri Balusubuchi 
Sarvarayudu 

Sundara Ramanujam Naidu y. Sivalingam Pillai 
■ Surayya Many am t. Sunkayilli Venkataratnam 
Suryanarayana, Gothipati y. Sri Rajah Ankineod 
Prasad Bahadur 

Suyamprakasam y. Murugesa Pillai 
Syed Oomer Sahib y. Gopaul 

Theethumalai Gounder v. King-Emperor 
Thimiah Ediga y. King-Emperor 

Thimma Reddi, Kona v. Secretary of State for 
India in Council 
Tirumala Reddi, S ^ In re 

TTfisan Kasim Sait v. The Secretary of State for 
India in Council 

Vaidyanatha Ayyar y. Swaminatha Ayyar 
Vairavan Servai y. Emperor 
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Venkata Reddy v. Kunjappa Goundan 
Venkatasubba Chettiar y. Seeha Aiyar 
Venkateswarlu Nimmagaddi v. Bodapti Lingayya 
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Full Bench 

SCHWABE, C. J.. Oldfield and 

Ramesam, JJ. 

V, C. T. N, Chidambaram Cheiti — 
Plaintiff — Appellant. 

V. 

Kandasami Goundan (fha t) and an- 
oi/ier— Defendants — Respondents. 

A.^ A. A. O. No. 106 of 1921, D/-6th 
April, 1923, against the decree of the 
Sub. J., of Dindigul in A. S. No. 8 
of 1921. 

Civil P, C., S. 11 and O, £/, R. 66~Omission to 
appear to settle terms does not bar plea that 
property was not liable to attachmen . 

Where there is nothing more than the non- 
attendance at the hearing of an application to 
settle the terms of a sale proclamation, t be non- 
appUcant cannot be taken to be estopped by 
the principle of res judicata thereafter so as to 
prevent him from pleading that the pro erty 
was not liable to attachment in ezecutio by 
reason of that non-attendance. [P. 6, C. ) 

K* 8, Ganapathi or Appellant, 

r* 8, Ramaswami Aiyar and V, Sun^ 
daram Aiyar —for Respondents, 

Order of Reference to Full Bench 

Oldfield and Venkatasubba Rao, 

Jj. Plaintiff, the present appel- 
lant, obtained a decree against Katha- 
perrumal Goundan, who afterwards 
died and was subsequently repre- 
sented Ij^ Kandasaini, his brother. 
Eandasami claimed property attached 
by plaintiff as his own and not that 
of Kathaperumal in his hands and 
bis claim was rejected by the District 
Miinsif. He, however, appealed 
successfully and this Second Appeal 
IS against the order allowing his 

1924 M— 1 & 2 


claim. It is opposed by his legal re- 
presentative, to be referred to as 
respondent. 

One ground, on which she opposes 
the appeal, that she is not, and Kan* 
dasarai was not, a party to the proceed- 
ings and that therefere no second 
appeal lies, can be dealt with shortly. 
Kandaeami’s own appeal td the lower 
appellate Court involved the admis- 
sion that he was or represented a 
party and the applicability S. 47, 
Civil Procedure Code, and his repre- 
sentative cannot allege the contrary. 

The substantial question for deci- 
sion then is whether Kandasami’s 
claim is concluded by his failure to 
advance it in th« proceedings taken 
by plaintiff to bring the property now 
claimed to sale. That he advanced 
it only in his claim petition. Execution 
Application No. 171 of 1920» on 12th 
August, 1920, and not in the procee- 
dings, which resulted in the District 
Munsif’s order of 8th June, 1920, is 
not disputed. It is urged only that 

(1) the order of 8th June, 1920 can in 
no circumstances be regarded as 
adjudication actual or constructive 
against his right to the property and 

(2) even if that order is such an 
adjudication, it was not passed after 
any valid notice to him and he can 
now show that it was not, in spite of 
his failure to take proceedings in 
respect of it under O. 9 R. 13. 

On the question whether the order 
of 8th June, 1920 was in effect an 
adjudication against Kandasamis 
claim and in favour of the liability 
of the property to sale, in his hands 
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we have not before us the petition, 
which initiated the proceedings. But 
there is no reason for doubting what 
has throughout been assumed and not 
disputed that it was for attachment 
and sale of the property ; and the 
text of the order of 8th June, 1920, 
“ Proclaim and sell on 14th August, 
1920. Upset price Rs, 1,000’* shows 
what would ordinarily be the case, 
that the procecdin rs were to obtain 
an order for sale and to fix the terras 
of the sale proclamation and the date, 
on which the sale would be held ; 
and, so far as plaintiff asked for an 
order for sale, the contention that the 
property was not liable under the 
decree on which Kanda-^ami based his 
subsequent claim, would have been 
open to him and would, if established 
have resulted in the dismissal of the 
petition. His failure to adopt this 
ground of defence would accordingly, 
if S. 11, explanation 4 is applicable, 
debar him from adopting it later. 
Against this it is first urged generally 
that neither S. 11 explanation 4 nor 
the principle of constructive res 
ju iicata applies to execution proceed- 
ings. But, whether the explanation 
or any broader principle is appli- 
cable, this is unsustainable, at 
least, when, as was here the caso, 
those proceedings are between parties 
to the suit or their representatives 
and result in an adjudication on a 
question in issue between them. This 
has been 'established since Ramkirpal 
Shukul V. Mt. Hup Kuari (1) and main- 
tained in the very recent decision in 
Rajah of Ramnafl v. Velusarni Tevar 

(2). the latter case dealing directly 
with the consequence of failure such 
as plaintiff before us relies on, to 
adopt a ground of defence. It is then 
necessary only to make sure that the 
ground in question was open to Kan- 
dasami ; and respondent in fact urges 
that it was not, because he was a 
party to the proceedings, not in their 

(1) [1886] 6 All. 269—11 i. A. 37^ 

Sar. 489 (P. C.) 

(2) [1921] 48 I. A. 45—19 A. U J. 

168—23 Bom. L. R. 701 — 33 C.L 

J. 218-25 C.V^^N. 581—40 M.L.J. 

197—13 L. W. -490— (1921) M. W. 

N. 51—29 M.L.T. 345 — 59 I. c! 
880 (P, C.) 


wider scope above referred to when 
the plaintiff’s right to sell the pro- 
perty was in issue, but only for the 
settlement of the sale proclamatiou 
and decisions at that stage are admini- 
strative and not judicial. This also, 
however, is unsustainable. It is true 
that as this Court held in Sivagami 
Achi r. Subramania Aijyar (3) proceed- 
ings for the settlement of a sale 
proclamation under S. 287 of the 
former Code, corresponding with the 
present O. 21, R. 66, are of that cha- 
racter and therefore not appealable. 
But the reference thf»re to such pro- 
ceedings as excluded from the pur- 
view of the then S. 244, now S. 47, 
shows that they were not regarded as 
concluding the enquiry, if any is 
necessary, into the decree-holder’s 
right to bring the property to sale. 
Such enquiry can be, and is held, if 
an issue entailing it.is raised, in the 
disposal of the application for sale, 
the settlement of proclamation being 
a distinct stage therein, which in 
case of the making pf a valid objec- 
tion would never be reached; and the 
fact that orders passed in the course 
of that settlement are not appealable 
or binding in other proceedings cannot 
affect the character of those passed 
in the decision of the substantive 
question whether the sale shall be 
held at all. No doubt, and this is the 
tenor of the decision in SubraiTiania 
AtyavT. Raja Rajeswara Dorai (4), 
caution is necessary before orders of 
the latter class are treated as con- 
clusive and the Court must be satisfied 
that the matter, in respect of which 
they are relied on, was in issue and 
that the party to be affected had clear 
notice that it would be so. BUt, 
although the notice alleged to have 
been given to Kandasami in the pre- 
sent case is not before us, it is not 
alleged and there is no reason for 
supposing that it was not in general 
terms and even if it referred specifi- 
cally only to the settlement of the 
proclamation, it would still have been 
notice that a sale had been asked for, 
to which, until the passing of the 
order “Proclaim and sell** of 8th June 

(3) [1904] 27 Mad. 259—14 M. L. J. 

57 (F. B.) 

(4) [1916] 40 Mad. 1016—38 I.O. 627. 
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1920i he could and should have made 
his objection. 

There remains the contention that 
all this is immaterial, because that 
notice in fact was not served, 'the 
service relied on was by atfixture. 
and the lower appellate Court has 
now found, differing from the Court 
of first instance, that as a matter of 
fact it was insutficient. If it is 
open to us to act on that finding, 
which we should ordinarily accept, 
the order of 8th June 1920 and Kanda- 
sami*s failure to advance his claim 
before it, will not stand in the way of 
his advancing it now. But we have 
to deal with plaintiff’s contention that 
we cannot act on such a finding or 
disregard that order, because it has 
not been set aside in the only way 
authorized by law, proceedings under 
O. 9, R. 13. This contention is sub- 
stantial and cannot be met by treating, 
as we are asked to do, the subsequent 
claim petition as an application under 
that provision for it does not con- 
tain the appropriate prayer or aver- 
ments or anything to show how it 
was presented within the prescribed 
period of limitation, the contrary 
bein g priwiu /acte the ca^e. 

The question is then whether O. 9, 
R. applies to, and affords the only 
remedy open to a party, against 
whom an order has been made in his 
absence in, execution proceedings. In 
accordance with Subbiah Naicker v. 
Ramanathan Ohettiar (5) this should 
be answered in the affirmative ; and 
in fact such an^wer would exclude 
the anomaly involved in allowing the 
validity of an order passed ex parte to 
be disputed, perhaps after long delay, 
whenever it is necessar 7 to dispute it 
in subsequent proceedings, after the 
period allowed by Article No. 164 
Schedule 1, JLimitation Act has 
elapsed. On the other hand it is said 
that O. 9, R. 13, does not in terms 
apply to proceedings other than suits 
and that there is authority irrecon- 
cilable with Subbiah Naicker v. Rama- 
nathan Chetiiar (5), 

The first of these contentions was 
rejected in the case last mentioned on 


(5) [1914] 37 Mad. 462—26 M, L. J. 
189— -(1914) M.W.N. 205—1 L.W. 
251—22 I. C. 899. 


Kandasami (F.B.) 

the ground that, although O. 9 refers 
only to decrees not orders, such orders 
as that then and now in question are 
decrees with reference to the definition 
in S. 2 of the Coile; and it is now pointed 
nut with so ne f roe that, although 
this may justify the application of 
Article No, 161 above referred to it 
is no answer to the consideration that 
the whole order including R. 13, is 
applicable in terms o»'ly to suits and 
therefore, it is to be inferred, to the 
description of decrees passed in them. 
And next reference has been made 
to the argument from the history of 
those provisions b'sed by .lonkins 
C. J. in Hnri Charan Ghose v. Man- 
matha Nath Sen (6) on the decision of 
the Privy Council in Tna cur Pra.sa ^ 
V. Pa'\irall<ik '7) in which what (with 
great respect) is the real and better 
justification for the conclusion in 
Subbiah Naicker v. Ramanatham Chet- 
tiar (5), the present S. Ill correspon- 
ding with the I'ormer S. 617, is referr- 
ed to. With all due deference, that 
argument is not convincing, because 
first it is ba'^ed on a conjecture as to 
the intention of the legislature, 
which is inconsistent with the plain 
and unrestricted terms of S 141, is 
unnecessary in ord*»r to explain them 
and would nullify the action 
of the legislature in deliberately 
omitting, when the Cole was re- 
enacted in 1908, the explanation in- 
serted in 1892. Next the case before 
the learned Chief Justice was an ordi- 
nary claim by a third party, to which 
S. 47 was inapplicable, the further 
remedy being by a suit, in which the 
previous order woul < not be conclu- 
sive, Last Tha'cur Prasa! Fakir- 
ullah {“i) foundation of the judg- 
ment, to adopt the only view recon- 
cilable with Ram Kirpal S’lu'cul v. 
Mussumat Rup Kuir (li and Rajah of 
Ramrnad v. Vefu'^atni Ttvar (2), decid- 
ed only that the dismissal of an exe- 
cution application not prosecuted by 
the decree-holder did not debar him 
from applying again, not that an 
order passed after notice to the judg- 
ment-debtor was jiot binding on him 


(6) [1913] 41 Cal. 1— 18 C.W.N. ,343— 
19 I.C.683. 

(7) [1898] 17 All. 106—22 I.A. 44— 
5 M.L.J. 3—6 Sar. 526 (P. C.) 
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and did not require to be set aside, 
before the adjudication on any sub- 
stantive question involved in it could 
be disregarded. 

This failing, reliance is placed on 
the course of authority against the 
application of ( . 9, R. 13 and the 
correctness of the decision of this 
Court already referred to. But, al- 
though it is true that Subbiah Naicker 
V. Ramanathan Chettiar (?►), was dis- 
sented from on this point in Bha- 
baneswar Prasad Singh v. Tilakdhari- 
lad (8), and is irreconcilable with 
other cases cited therein and with 
Ritukuer v. Alakhdeo Narain Sing (9). 
that would not be material, if the 
conclusions reached after full con- 
sideration in our own Court were 
clear. It is true that the only one of 
those other cases which was decided 
in Madras, Balasubramania Chetty v. 
Swarnammal (10), would seem either 
irreconcilable with Rajah of Ramnad 
V. Velusami Tevar (2) above referred 
to or distinguishable on the ground 
that no previous adjudication in the 
particular matter in issue was in ques- 
tion. But the difficulty arises from 
dictum in it that S. 141 is intended to 
apply, to proceedings in Civil Courts, 
such as probate, etc., and not to exe- 
cution, anticipating the reasoning of 
Jenkins, C. J., above referred to in 
Haricharan Ghose v. Manmatha Nath 
Sen (6) and negativing the foundation, 
on which it has been suggested that 
the conclusion in Subbiah Naicker v. 
Ramanathan Chettiar (5), might more 
properly have been based. Balasubra- 
rr^nia Chetty v. Swarnammal (10), al- 
though reported after, was decided 

referred to in 
i^ubbiah Naicker v. Ramanathan Chet- 
txar (5) and it is doubtful whether the 
two decisions can be reconciled. 

The question, whether they can be 
and, u no^ which is correct is one 
for a Full Bench; and there is nothing 
to add except that the matter has 
since been considered in Madras so 


(8) [1918] 4 Pat. L.J. 135—49 I.C. 617 

(9) [1919] 4 Pat.L.J. 330—5 P.L w’ 

208—47 I.C. 154. ' • ' 

(10) [1913] 38 Mad. 199—25 M.L J 

367—14 M.L.J. 196—1913 M.W.n' 
685—21 I.C. 32. 


far as we have been shown, in two 
cases only, to both of which Sadasiva 
Aiyar, J., was a party; his decision 
in Periaknruppan Chetty v. Chidambara 
Thamhiran (11) and Kali Shethi v. 
Shama Rao (12) being the one con- 
sistent and the other inconsistent 
with his previous conclusion in 
Subbiah Naicker v. Ramanathan Chet- 
tiar (5). In the second of these two 
cases however there was no reference 
to that or any recent authority. 

The matter standing thus, we refer 
for the decision of a Full Bench the 
question: — 

Whether O. 9 is applicable to pro- 
ceedings in execution between parties 
to the decree or their representatives?' 

OPINION 


ochwabe, C. J. — The present Ap- 
pellant is the decree-holder. The 
Respondent is the legal personal re- 
presentative of a brother of the 
decree-holder who had been brought 
upon the record for the purpose of 
execution. An application had been 
made for attachment of the moveable 
property of the original defendant, 
the judgment-debtor. Those proceed- 
ings had come to nothing by reason 

that the present Appellant 
mled to find the necessary expenses. 
Within a year of those proceedings, 
application was made for attachment 
or the immoveable property. By 
reason of the operation of O. 21, R. 22, 
no notice of those proceedings was 

required to be given to the represen- 
tative of the judgment-debtor and no 
notice was given. An application 
was then niade for the sale of the 

course a notice 

sale proclamation, in 

PoTnf Appendix E of the 

^ Procedure, was issued. 

boldpr*K^^^^ stated that the decree- 
holder had applied for a sale of the 

property and continued. “You are 

hereby informed that the 14th dav of 

August 1920, has been fixed for the 

Dro?l°^^ the terms of thfe 

proclamation of sale.” That notice 

was served by affixing it to some place 
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alleged to be the residence of the Res- 
pondent. The Respondent, who al- 
leges that he never received the 
notice, did not attend on the date 
fixed for settling the terms of the 
proclamation. He was declared I’x 
parte and the terms of the proclama- 
tion were settled in his absence. He 
then applied to the District Munsif 
for the release of the property on the 
ground that it was not liable to he 
attached. The District Munsif dis- 
missed that application, and on 
appeal to the Subordinate Judge, the 
Subordinate Judge remanded it to the 
i>istrict Munsif to enquire into the 
facts as to whether or not the property 
was the property of the judgment- 
debtor, holding that the notice of the 
proceedings in which he has been 
declared ex parte was not properly 
served upon him. That raises an in- 
teresting point as to whether or not 
it was open on these proceedings to 
the District Munsif or the Subordinate 
Judge to discuss the question 
whether or not notice had been 
properly served or whether it was 
necessary for the Respondent to take 
some different form of proceedings 
to challenge that notice, but 
in the view we take of another point 
in this case, it is unnecessary for us 
to express any opinion on that point. 

The appellant contended that the 
question of the ownership of this 
property was res ju licata and that it 
had b«en decided or must be taken to 
have been decided on the hearing of 
the application for settling the terms, 
of the proclamation of sale. Under 
S. 11 of the Civil Procedure Code 
‘no Court is to try any issue in which 
the matter directly and substantially 
in issue has been directly and sub- 
stantially in issue in a former suit. ” 
Several cases have decided that a 
matter must be taken to have been 
substantially in issue in a former suit 
or proceeding if the point was open 
and could have been raised in the 
|mrmer proceedings. In this case the 
Respondent had no notice at all that 
wie matter of the ownership of the 
property would or could come up for 
decision on the hearing of the applica- 
tion for settlement of the terms of the 
proclamation of sale. He did not 
even get a draft of the proposed 


terms. All that he was t^ld was that 
a certain date had been fixed for set- 
tling those terms, and it would be a 
very remarkable thing if, on receipt of 
such notice, it were to follow that, 
if he did not attend on that occasion, 
he must be taken to have attended 
and raised the question whether or 
not the property was the property of 
the judgment debtor. Our attention 
has been called to no authority in 
support of that contention and it 
seems to me to be quite wrong, be- 
cause that was not the time for dis- 
cussing the question of the owner- 
ship of that property, although it is 
possible that the Court would on an 
application then made have listened 
to some argument on the point nor did 
the terms of the notice that he got 
suggest that it was. Our attention 
has been called to the case of Subbiah 
Naicker v. Ramanathan CketUinr (5). 
But I think, on this point, the whole 
of that decision turns on these words: 
“Now the order of August 1909 was 
no doubt an ex parte order but it was 
passed after notice was issued to the 
2nd defendant to show cause why 
such an order should not be passed 
and after the Court had satisfied itself 
on the affidavit and the return of 
the process-server that the notice had 
been duly served.” If in this case 
the Respondent had been asked to 
show cause why the property should 
not be sold the reasoning of that 
decision would apply, but in this case 
by the formal notice that he got he 
was not asked to show cause as to 
anything and he had no intimation 
at all that the matter would be open 
to him to raise or that it would be 
discussed. Under those circum- 
stances I cannot see that it is possible 
to hold that his non-appearance on 
that occasion amounts to a decision 
against him that the property was 
the property of the judgment-debtor. 

Our attention has also been called 
to the decision of the Full Bench 
of this Court in Sivagami Achi v. Sub^ 
rahmanya Aiyar (3) that what takes 
place on the hearing of the applica- 
tion to settle the terms of the pro- 
clamation of sale is more of^ an ad- 
njmistrative character than judicial 
and that therefore no appeal lies 
acraiust the decision of a Court on 
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that occasion as to what that pro- 
clamation i< to contain. That being 
the decision of the Full Bench, unless 
it is possible to say that part of what 
takes place on that occasion is 
judicial and part administrative, it 
would be a strong ground for contend- 
ing that the mitter cannot be res 
julicata by reason of the non-attend- 
ance at a sitting of the Court, such 
.sitting being held administrative and 
Inot judicial. 

I I desire to say that our decision in 
Ithis case must be taken to be con- 
Ifined to the particular facts of this 
lease that is to say, that where you 
lhave nothing more than the non- 
lattendance at the hearing of an 
lapplication to settle the terms of a 
(sale proclamation, the respondent 
cannot be taken to be estopped by the 
principle of res juriirata thereafter 
in respect of the liability of the pro- 
perty to execution by reason of that 
no»i-a! tendance. 

On these grounds I think the Sub- 
ordinate Judge was right in remand- 
ing this case to the District Munsif. 
The result will be that this case must 
go gack to the Referring Bench with 
that direction. 

Oldfield J. — I agree. As one of 
the Referring Judges, I add that, 
speaking for myself. I am now clear 
that in stating the effect of the 
^ligation imposed by the notice to 
Kand>)sami, we had not sufficient 
regard to the fact that it was given 
in proceedings which originated with- 

to him of the attachment- 

Kamesam, J.- I agree, but I wish 
to add a few words. The leading 
decision on the application of the 
principle of res ju licata to execution 
proceedings is the decision of the 
Frivy Council in Munfjal Pershad 
Dichit V. Grija Kant Lafiire (13). It 
was held in that case that, if after 
notice, a decision was passed on an ex- 
ecution ^ petition, it would not be open 
to parties to object to that decision 
when a subsequent application is pre- 
sented- In applying that case a 
Bench of this Court in Subramanya 
V. Baja Bajeswara (4) at p. 1026 say. 
“One principle seems to be clear, and 

(13) [1882] 8 Oal 51—8 I. A. 12;5— 
11C.L.R. 113— 4 Sar. 248( P.C) 


that is, that the party who is sought 
to be affected by the bar of res 
judicata should have notice of the 
point which is likely to be decided 
against him and should have an op- 
portunity of putting forward his 
contentions against such a decision. 
In the present case no notice went to 
the Respondents to show cause why 
they tjhould not be brought on the 
record as the legal representatives of 
the deceased judgment-debtor for the 
purpose of execution. They had no 
notice that any particular property 
was going to be attached. We must 
therefore overrule this plea.** I 
entirely agree with the principle 
underlying these remarks. Another 
example of the application of this 
principle is the decision in Sheik 
Bulan V. Bhamanj mdra Bhuncjgaya 
(14). Notice to the judgment-debtor 
to be present at the settlement of 
the terms of the proclamation cannot 
be regarded as raising the question 
of the liability of the property to be 
attached and therefore it cannot bo 
said that the judgment-debtor was 
invited to object to that attachment. 
That being so, the order that follow- 
ed cannot be regarded as an implied 
adjudicatien that the property was 
correctly attached. I agree with the 
order proposed 


(14) [1887] 11 Bom. 537. 
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Full Bench 

SCHWABE, C.J., Oldfield, and 
COUTTS TROTTEU, JJ. 

Kelu Achan and others — Defend- 
ants — Appellants.' 

T 

Cheriya Parvathi Nethiyar and 
others Plaintiffs and Defendants— 
Respondents. 

S. A, Nos. 286 and 287 of 1920 
D/-I3th January 1923 against the 
decrees of the Dfc. Court, South 
Malabar, Calicut in A. S. Nos. 25 & 
24 of 1918. 

Suiti Valuation Act,S. lI~~*PrejudiciaUg 
affected* doe$ not apply to the forum of appeal. 

The argument, that the mere fact of under- 
valuation, involving a trial before the District* 
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Muns'f, must be prejudicial to tho unsuc- 
oeisful p »rty, bo.'ause au appeal fro xi him 
lies to a D strict Court aiil thea tvi the High 
Cou-tby Si^coud Appeal where the questiojis 
of fact are not opoa to discuss o i, wlier ms, 
if the suit had b^e t broug tt or ginally b fore 
the Subordxnate Court, it would co ne by First 
Appeal tj t iis Court, whore quest oas of tact 
are open to discuss'oi. is unt*oabe. The 
clause in S 11 o"' the Su ts VaUiat ou Act wlien 
referring tr» p-ejud cially artcciing the disposal 
of a surt or appeal on its nieri's, is nr»t con- 
aidoring at all the d-£ferent rules of procedure 
that t.iere may be ari appeal f.on one t'ourt 
to another Court. 3) M, L. d. 73d : 41 I. C. 
167 and 63 I (h 715, FoM. 30 B. 638 Cons. 
5Pat. L. J.337 D sseat. U*. H. C. 3] 

Coutt^ Trotter^ J The object o' S. 11 is 
to provide a machinery for curing the original 
lack of jurisdiction in such circums^an* es. 

IP. 15, C. 1] 

K. V. Ma Uiavan Nair for K. P- 3/- 
Menon—ior Appellants.' 

C. Madhavan Nair — for Res- 
pondents. 

Order of Reference to a Full Bench. 

Oldfield S. A. No. 286 of 

1920. — The first question we havf* to 
decide is whether thi^ suit was 
beyond the pecuniary jurisdiction of 
the District Munsif, by whom it was 
tried. The raluation for the purpose 
of jurisdiction i®, under S. 8, Suits 
Valuation Act, (Vlt of 1887), the same 
as the valuation for the computation 
of Court Fees. The reliefs asked for 
and to be valued are, as appears from 
the pleading®, which are given at uu- 
necessary length in the District 
Munsif’s judgment, three : — 

1. Removal of 1st Defendant from 
tavazhi management. 

2. A declaration that a Karipa- 
nayam, dated, 2nd July, 1916, is not 
binding on any of the seventeen 
items in A schedule and a direction 
to Defendants in respect of items 1 
to 15, which (it is not disputed) would 
be equivalent to a decree for delivery 
thereof. 

3. A declaration in respect of 
another Karipanayam and a decree 
for surrender of it and connected 
documents. 

^ There is no dispute as to the valua- 
tion of the first and third of these ; 
and the question, it is agreed, is only 
whether the second should be valued 
as plaintiiTs have valued it at Rs. 500 
for delivery of items 1 to 15. with 
reference to the revenue payable 


thereon, under Court Foos Ac.t. S. 7 (v) 
{b) and Hs. 10 for the de-d irttion ask- 
ed for, regarded as one rel-xtirig to all 
the sevente-'n items under Schedule 
II, Art. IT liii) ; or .vhether it should 
be valued, as defendants contend 
under S. 7 (v) {h^ for ite ns I to 15 and 
under S 7 (iv) (.') for the relief asked 
for in respect of iti'ins 16 and 17 at 
which the relief sought is valued in 
the plaint. Tne i nnorta ice of the 
latter contention lifs in the fact, 
which is not di-piUed. that it entails 
an enhance nent t \e t >t i! v ilu i- 

tion of the suit beyond the District 
Munsifs pecuniary j\iris ii<-tion, since, 
as appears from the reference in 
plaint paragraph 11-B2, the value 
of the bull lings on items 16 and 17 is 
over Rs. 3,U00. 

The lower appellate Court decided 
for plaintiifs, pirtlyon the ground 
that the inclusion of a prayer in 
respect of items 16 and 17 was, as al- 
leged by plaiutiiT’s vakil before it, a 
mistake and that no relief was asked 
for in respect of them. But it is 
sutficieiit that the plaint was not in 
fact amended consistently with any 
such statement aiifl th't here Mr. 
Madhavan Nair for plaintirfs was 
ready to withdraw the claim to relief 
in respect of these item®, which is 
cer’ainly made in the plaint, ^ only in 
case our conclusion as to jurisdiction 
should be against him. On the merits 
the matter is concluded by ihe deci- 
sion in Shjdappn \^cii'cntr(io v. 
Rachappa Subr.to (V in which I res- 
spectfully coniur. That decision is 
based on the application of S. 17, 
Court Fees Act ; and ihat section is 
applicable to the case before us. since 
there is, to my mind, no reason for 
following the opinion expressed m 
Durga Prasal v. Piirandar Singh (2) 
and holding that the ‘distinct subjects 
referred to must necessarily be 
distinct causes of action. It further 
does not seem to me that the con- 
clusion as to valuation in the Bombay 
case cited is affected by the judgment 
of the Privy Council in Appeal, 
Rachappa Subrao D^sni v. Shi lappa 


(1) [1912] .86 Pom. 

L. R. 757— 16 

(2) [1904] 27 All. 

W. N. 210. 


628 — 14 Bom. 

I. C. 1005. 

186— (1904) A. 
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Venkatroo (3). The reference to the 
real value of the property in suit as 
undisplaced for purposes of jurisdic- 
tion by the notional value was made 
in connection with the portion of the 
claim for which the fixed fee was 
payable under Sch. IT; and it was in 
that connection there, as it is here, 
that the adinis'=ibility of the real 
value as determining jurisdiction was 
material, the succeeding paragraph 
relating to the other part of the suit. 
And in fact the decision in plaintiff’s 
favour was given not on the ground 
that the technical objection relied on 
by defendant was unsubstantial but 
because owing to the failure to take 
it earlier, a merely technical objec- 
tion could not prevail. 

The valuation adopted by plaintiffs 
in the present case being incorrect 
for purposes of juri'^diction and the 
District Munsif therefore incom- 
petent to try the suit, the question is 
whether this entails the success of the 
Second Appeal In Rarhappa Subrao 
Desai V. Shi'lappa Vrnkatrao (3) it 
was sufficient that objection had not 
been taken to the jurisdiction on t^is 

in the 

High Court and it was therefore un- 
necessary for the Judicial Committee 
to refer in its judgment to the pro- 
Tis.ou of law s. 11, Suits Valuation 
Act, on which our decision must 
turn. For it is not disputed here that 
an objection was taken and an issue 
framed regarding it before the Dis- 
trmt Munsif, although (for reasons 
which are not clear) he said that an 
adjudication was unnecessary. 

Valuation Act. provides 
“bjection to the jurisdic- 
tion has been taken by reason of over 

or under valuation in the Court of 
hirst Instance, it shall receive effect 

thi^ ‘-the® Appellate Court is satisBed 
that the over or under valuation has 

prejudicially affected the disposal of 

the suit on its merits.” That lang- 
uage is general and certainly it is 
dithcult to understan d what special 

(3) [L9iTt] 43 Bom. 507 — 46 I A 24 

10 L.W. 274-21 Bom. L.R. 4&9— 
29 C. L. J. 452—10 L. W. 274— 

24 C. W. N. 33—36 M. L. J.437— 

25 M.L.T. 298—17 A.L.J.418— 
50 I. C. 280 (P.C.) 


1924 Madras 

circumstances are contemplated in it, 
or to say whether it can be applied to 
a case, such as that before us, in 
which no prejudice to the disposal of 
the suit has been specified in the 
Memorandum of Appeal or in the 
argument. Yet in accordance with 
the ordinary canons of construction 
that language cannot be deprived 
of effect, as though the inten- 
tion were that in all cases of 
incorrect valuation the proceedings 
in the Court of First Instance should 
be treated as invalid. The test con- 
templated in the language used can- 
not ordinarily be supposed to be the 
convenience or preference of the 
parties since they will seldom agree 
on those matters and it will be impos- 
sible to decide between conflicting 
local and person il considerations of 
an indefinite nature. It is then 
argued that, when (as in the present 
case) actual prejudice is not demons- 
trated, the Appellate Court must con- 
sider whether it can be presumed. 
But if prejudice based on presump- 
tion is contemplated by the section, 
it is still nf^cessary to consider how 
any presumption can be made. None 
be made, because the Court of a 
District Munsif is substituted for that 
of a Subordinate Judge, or vice versa. 
in consequence of the incorrect valua- 
tion, since, the powers of both to 
deal with litigation legitimately be- 
fore them being the same, there is 

reason for presum- 
ing that the decision of the one 

than that of the other, this 
being particularly exemplified in 
cases such as the present, where the 
objection to valuation is sustained 
firot in Second Appeal and the deci- 
sion of both Courts on fact and law 
are th^e same ; and this view has, in 
fact, been taken in Raghciva Chariar 
V. Raohnya C.iariar (4). This failing, 
application mp perhaps be found for 

whi^ in oases, in 

which the incorrect valuation entails 

that the Small Cause, instead of the 

ordinary procedure will be followed, 

although it IS doubtful whether, both 

procedures being regarded by the 

(4) [1910] 20 M.L.J. 726—8 M.L.T. 

404—8 I.C. 545. 
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legislature as affording a satisfactory 
method of trial, there can be any 
question of prejudice to the disposal on 
the merits. The last suggestion made 
isithat prejudice is contemplated as 
arising from the difference in the 
course of appeals, and the number of 
appeals which incorrect valuation 
will entail ; and in particular from 
the loss in cases of under-valuation 
of the right of appeal on the facts to 
the High Court. This possibility no 
doubt has not been considered in the 
decisions we have been shown. But 
first the forfeiture of a particular 
right of appeal, arising after the dis- 
posal of the suit, cannot be regarded 
as in the words of the .section “ pre- 
judicially affecting the disposal of the 
suit on the merits.*' Next this possi- 
bility is irrelevant in cases of over- 
valuation ; and necessity for separate 
reference to them is, on the assump- 
tion involved, wanting. And thirdly 
this explanation is based on a pre- 
sumption that adjudication on the 
facts must be prejudicially effective, 
if the hearing is by an inferior Court 
which is no more sustainable with 
reference to appellate than original 
proceedings. This also failing, it must 
be supposed, that the very general 
wording was adopted to provide ex 
abundanti cautela for any exceptional 
cases, in which prejudice to disposal 
on the merits may be demonstrable 
but of which the nature cannot be 
more exactly defined. In the present 
case no such prejudice has been alleg- 
ed or shown to have occurred. I would 
therefore proceed with the hearing of 
the Second Appeal. 

But as my learned brother differs 
and as the difference between us re- 
lates to a preliminary point requiring 
decision before we can proceed to dis— 

merits, I agree to refer to 
• Full Bench the question whether 
the Second Appeal should be heard on 
the merits or whether the plaint should 

be returned. 

in S. A. ATo. 287 of 1920. — Our judg- 
ments also apply to this point, as it 
arises in the connected Second Appeal 
No. 287 of 1920. We make a similar 

in that case also. 

J — S. A. JSTo. 286 of 

■n P j appeal by the 15th 

i^etendant against the decree of the 


District Judge of South Malabar, 
atfirming the decree of the District 
Munsif of Alatur in O. S No. :)28 of 
1916, in whicli the plaintiifs sued for 
the removal of the karnavan of their 
tavazhi, the Ist defendant- and for a 
declaration that certain alienations 
were not binding on the family, and 
that certain properties were the pro- 
perties of the family of tlip plaintiffs, 
and the 1st defendant. The District 
Munsif granted decree in favour of 
the plaintiffs, and the District Judge 
has upheld it. 

In the plaint severdl reliefs were 
claimed : 

(1) the removal of the 1st defendant 
from the tavazhi management, (2) the 
appointment of the 2nd pUintitf or 
any other plaintiff as manager, (3) a 
declaration that a Karipanayom deed 
executed by the 1st defendant to the 
2nd defendant, dated 2nd July, 1916, 
for Rs. 4,823-8-0 was not valid and 
binding on the plaintiff’s and for pos 
session of items 1 to 15, (1) a declara- 
tion that the amount of the Karipa- 
nayom deed executed by defendants 1 
to 13 to the 14th defendant belonged 
to the tavazhi of the plaintiffs, (5) a 
direction to the 1st defendant to deli- 
ver to the plaintiffs all documents ac- 
counts, etc , and some other reliefs. 

The plaintiffs valued the first relief 
at Rs. 1,233-5-4, the third at Rs, 500 
being five times the annual assess- 
ment, the fourth at Rs. 100 and the 
fifth at Rs. 5. 

- The defendants pleaded that the 
suit was under-valued, that for the 
purpose of declaration, the valuation 
was the full value of the property, and 
that items lu and 17, in respect of 
which a mere declaration as prayed 
for, were worth more than Rs. 
3,000-0-0. 

The District Munsif valued the first 
relief at Rs. 2,182-12-^, but held that 
the other reliefs were properly valued, 
and that he had jurisdiction to try the 
suit, and took evidence and decided it 
on the merits. 

The 15th defendant who appealed 
against the decree of the Oistrict 
Munsif, raised the contention that the 
District Munsif had no jurisdiction to 
try the suit and that the suit ought to 
have been dismissed on that ground, 
but the District Judge overruled the 
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COT terition, holding that the under- 
raluation, if any, did not prejudicially 
affect the disporal of the suit on the 
naerit^. 

It is argued before us that the Dis- 
trict Mui.sif had no jurisdiction to try 
the >uit, as the value of the reliefs 
claimed was over R-i. 5.000-0.0 and 
that the decree of the District 
Munsif should, therefore, be set 
asid e. 

It is admitted by the respondents 
that the value of aO the reliefs claim- 
ed exceeded Rs. 5,0’ 0, that items 10 
17 are worth more than Ks. 3.00(»-0-0, 
and that as a mere declaration was 
asked for in resp^^ct of them, the valu 
ation for the purpose nf jurisdiction 
should have been at their market 
value, and that in respect of Ihe other 
items, plaintiffs claimed a conse:iuen— 
tial relief, and therefore, they were 
justified in valuing them at any figure, 
which they thought proper under the 
Court Fee-: Act, S. 7 Cl. 4 (c). 

The point for deci'^ion is whether 
the District Munsif’s decree should be 
set aside on the ground that the value 
of the s\nt exceeded the pecuniary 
jurisdiction of the District Munsif. 
The appellant in support of his con- 
tention, relies upon a case reported in 
Shi lappa Venkatrao v. Rarhappa 
Subrao {\), In that case, the plaintitf 
valued, for the purpose of declaration, 
his pldirit at Rs. and filed it in the 
Court of the First Class Subordinate 
Judge who passed a decree in his 
favour. On appeal to the District 
Court a preliminary objection was 
^ken that the appeal lay to the High 
Court as the value of the subject mat- 
ter of the suit was above Rs. 5 .OOO. 
ihe District Judge held that there was 
no failure of justice consequent on the 

erroneous assumption 
ot jurisdiction and that neither partv 
was entitled to complain of want of 
jurisdiction and heard the appeal on 
tn. merits and dismissed it. The de 

fendant preferred a Second Appeal to 

the High Ci>urt. Chandavarkar and 
Batchelor, JJ,, held that the plaintiff 
had not properly valued the suit, and 
that the valuation for the purpose of 
jurisdiction was Rs. 69.016-9-0, and 
that, therefore, the appeal lay to the 
High Court. They set aside the 
decree of the District Judge and 


directed the appeal to be presented 
to the High Court, which, was 
done. The learned Judges heard 
the appeal on the merits and 
di.smissed it. Against this decree ^of 
the Higli Court, the defendant prefer- 
red an appeal to the Privy Council 
ar.d the judgment of the Privy 
Council i-i reported in Rachappa Suhrao 
V. S’fi lappa Vc/i':alrin) (3). Their Lord- 
ships of the Privy Council dismi-^sed 
the appeal holding that the plaintiff’s 
valuation was incorrect, that the 
proper valuation for the purpose of 
declaration exceeded Ks. 60,000 and 
that; 

“no obj-!:;tion wvs tvkm to t\i 
Court’s jurisdiction in the written 
statement or the issues and it was not 
even suggested in the memorandum 
of app?»ai to the District Judge or the 
High Court." 

and that it was 

because the defendant did not 
take the objection at the proper stage 
that he has been able to prolong the 
litigition commenced so far back as 
1909 by an appeal to this Board. " 
‘Their Lordships are of opinion Miat 
thee vvould not be justified in assisting 
an objection or t'^at type; and more 
than that, they hold that even the 
technicality on which the defendant 
relied could not prevail. " 

Under the Madras Civil Courts' 
Act, District "NIuEisifs have jurisdic- 
tion up to Rs. 3,000 and appeals 
against their derisions lie to the 
Di-trict Court, and Sub'^rdinate Judges 
have unlimit-.d pecuniary jurisdiction; 
but appeals, from their decisions lie 
to the Di>.trijt Court “ except when 
the amount or value of the subject 
matter of the suit exceeds five thou- 
sand rupees in which ase the appeal 
shall lie to the High Court. ” In this 
case, the valuation of the properties 
being admittedly over Rs. 5.00O, if the 
suit had been brought in a Subordinate 
Judsjes Court, the un^^ucce’^sful party 
would h i ve had the right to appeal to 
the High Court 

The re'jpondents’ Counsel relies 
upon S. 11 of the Suits Valuation 
Act which is in these terms— I shall 
extract only portions of it: — 

(1) Notwithstanding anything in 
S. 578 of the Code of Civil Pro- 
cedure, an objection that by reason 
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of the OTer-valuation or under- 
valuation of a suit or appeal, a 
Court of first instance or lower 
appellate Court, which had not 
jurUdiction with respect to the suit 
or appeal, exercised jurisdiction with 
respect thereto, shall not be entertain- 
ed by an appellate Court, unles«: (a) 
the objection was taken in the Co\irt 
of first instance at or before the 
hearing at which issues were first 
framed and recorded, or in the lower 
appellate Court in the memorandum 
of appeal to that Court, or (6) the 
appellate Court is satisfied for reasons 
to be recorded by it in writing that 
the suit or appeal was over-valued 
or under-valued and that the over- 
valuation or under-valuation thereof 
has prejudicially affected the disposal 
of the suit or appeal on Us merits. 

“ (2) If the objection was taken in 
the manner mentioned in clause {n) of 
Sub-sect. (0. but the Appellate Court 
is not satisfied as to both the matters 
mentioned in clause {b) of that sub- 
section and has before it the materials 
necessary for the deter.Hiination of the 
other grounds of appeal to itself, it 
shall dispose of the appeal as if there 
had been no defect of jurisdiction in 
the Court of First Instance or the 
Lower Appellate Court. 

“ (1) If the objection was taken in 
that matter and the Appellate Court 
is satisfied as to both those matters 
and had not those materials before it, 
it shall proceed to deal with the 
appeal under the rules applicable to 
the Court with respect to the hearing 
of the appeal. 

This section enacts that no objec- 
tion on the ground of over valuation 
or under-valuation shall be entertained 
unless (1) the objection is taken in the 
Court of First Instance at or before 
the first hearing, or (2) the Appellate 
Court is satisfied for reasons to be 

recorded by it in writing that the 
over-valuation or under-valuation has 
prejudicially atfected the disposal of 
the suit or appeal on its merits and 
if the Appellate Court is satisfied as 
to both these matters, then and then 
only it shall proceed to deal with the 
appeal as regards the question of 
Jurisdiction, In the present case the 
objection was taken in the First Court 
m the written statement and before 


the hearing and in the memoran- 
dum of appeal to the Appt lUtc Court 
also the objection to jurisdiction was 
raised. It cannot be ^•aid that the 
disposal of the suit has in any way 
been prejudicially aiTccted by the 
under-valuation. It is not ea^^y to 
conceive of a case, where the disposal 
of a suit or appeal would be prejudi- 
cially atfected merely by reason of 
over-valuation or nndcr-valuation. Mr. 
Madhavan Nair found it ditficult to 
suggest any instance where the 
disposal on the merits could bo said 
to he prejudicially affected by ’•cason 
of over valuation or urder-valuation. 
He suggested that by proper valuation 
a suit may be brought in a Subordinate 
Court which may be able to enforce 
the attendance of witnesses of either 
party. It is ditficult to see how a 
Court of a Subordinate Judge could 
enforce the attendance of witnesses 
whi' h a District Munsif could not do. 
If it is suggested that the chai ge of 
venue would be more convenient to 
one party or the other, that would not 
depend upon the pecuniary juris- 
diction of a Court, so that instance 
is no instance at all. He relied 
upon a case reported in Ba<jhava 
Chfiriar v. Raghf^va Choridr (4). In 
that case the facts were : 
the plaintiff and the defen'lant were 
executors of the will cf one Krishna- 
swami Ayyangar. Un<)er the will 
they were appointed co-trustees for 
the two widows and the minor adopt- 
ed son of the deceased and also for 
carrying on a charity. The plain- 
titf sued to remove the defendant from 
the co-execuiorship and co trusteeship 
on the ground of his misappropriation 
of the trust funds and his failure to 
co-operate in the execution of the 
will and the truest. The defendant 
objected to the suit being within the 
Court’s jurisdiction both under the 
Trust Act of 1882 and on account of 
the whole of the trust property being 
of more than the Court s pecuniary 
limits. The plaint was returned for 
presentation to the proper Court, but 
the District Court reversed the order 
of the District Munsif and directed 
the Court of First Instance to receive 
the plaint and dispose of it on the 
merits. The District Munsif enter- 
tained the suit and found that the 
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defendant had failed to account for 
two sums of Rs. 1,306 and Rs- 115, 
and passed a conditional decree that, 
if the defendant did not pay the am- 
ount within three months, he would 
be removed from office. On appeal 
the District Court affirmed the 
decree of the District Munsif. On 
second appeal it was contended that 
the subject of the trust being admit- 
tedly above Rs. 20.000 in value, the 
District Munsif had no jur sdiction to 
try the suit, bir T. Muthuswami 
Ayyar and Handley, JJ., held that: 
“the value of the trust property ought 
to have been taken as a guide to the 
determination of the question of juris- 
diction. The obj-ction was taken both 
in the Court of First Instance and in 
the Lower Appellate Court. According 
to S. 11 of the Suits Valuation Act we 
are precluded f^'om entertaining the 
objection, unless we are satisfied 
that the under-valuation has pre- 
judicially atfected the disposal of the 
suit on the merits. The mere change 
of forum consequent on the under- 
valuation cannot of itself be treated 
as prejudicially affecting the disposal 
of the suit on the merits within the 
meaning of the section; for that is the 
very case premised and provided for 
by the section. Reading the section 
together with S. 578 of the Code of 
Civil Procedure, we consider that the 
words ‘prejudicially affected the dis- 
posal of the suit on the merits ’ must 
be construed in the same way as they 
would be construed with reference to 
any error, defect, or irregularity con- 
templated by that section. The effect 
of S. 11 of the Suits Valuation 
Act is simply to place over-valuation 
or under-valuation of suits on the 
same footing with other irregularities 
contemplated by Section .578, except 
that the objection must be taken 
either in the Court of First Instance 
or in the Lower Appellate Court. In 
the present case w© do not consider 
that the under- valuation has pre- 
judicially atfpcted the disposal of 
the suit on the merits.” 

This case was followed by Madras 
High Court in Ammatu AmmaL v. 
Krishnan Nair (5) and Ve'Iaji 
Baskara Tirumal Rao v. Subramania 


Gurukkal (6) and in N'arayani Ammal 
V. Secretary of state (7). 

The question that presents a real 
difficulty is this : — Is the plaintiff 
justified in under-valuing a suit and 
bringing it in a Court which would 
not have jurisdiction over it, if pro- 
perly valued, and thereby deprive the 
other party of the right to appeal on 
facts to the High Court? If a suit 
were valued at more than Rs. 5,000 
it would have to be brought in the 
Subordinate Judge’s Court and an 
appeal against the decree of the Sub- 
ordinate Judge in such a suit would 
lie to the High Court on facts. But, 
by bringing such a suit in the District 
Munsifs Court, the right of appeal to 
the High Court is taken away; and 
the appeal in fact lies to the District 
Court, and a Second Appeal to the 
High Court lies only on questions of 
law. The object of the Madras Civil 
Courts Act in limiting the jurisdic- 
tion of Civil Courts is not without an 
object, and the defendant should not 
be deprived at the whim and fancy 
of a plaintiff of his right to appeal to 
the highest Court in the land on facts. 
If S. 11 of the Suits Valuation Act 
is strictly interpreted, an Appellate 
Court would be unable to interfere 
with the decree of a District Munsif. 
whatever might be the value of the 
property in suit, on the ground that 
the party appealing against the 
decree is unable to show that the 
disposal has been prejudicially affect- 
ed by under- valuation. It is not easy 
to conceive of cases where the dis- 
posal could be said to be affected 
prejudicially on the merits merely by 
reason of under-valuation or over- 
valuation. It is strongly urged by 
the respondents’ counsel that the 
legislature in. enacting S. 11 in 
those terms did not want the decrees 
of Courts to be interfered with merely 
because the subject matter exceeded 
pecuniary jurisdiction of such 
Courts. No doubt, a literal interpre- 
tation of Cl. (1) (6) of S. 11 would 
lead to the result. But it is difficult 
to hold that the legislature intended to 
give a plaintiff the right to sue in 
whatever forum he might choose, and 


(6) 1919] 52 I. C. 992. 

(7) [1917141 I. C. 167. 


(5) [19211 62 I. O. 715. 



1924 Madras Kelu Achan v. Cheriya Parvathi (F. B) (Devadoss, J.) 


thereby to take away the right of 
appeal on facts to the High Court. 
Under the Madras Civil Courts Act, 
V'Ourts of ditferent pecuniary jurisdic- 
tions are established. The very object 
of having Judicial Officers of differ- 
ent cadres would be defeated if the 
Court of the lower pecuniary jurisdic- 
tion could be allowed to try and 
dispose of suits, the subject matter of 
which exceeds its pecuniary jurisdic- 
tion. A defendant is entitled as a 
matter of right to have his case 
heard by a judge of a higher grade 
and of greater experience, if the value 
of the claim against him exceeds the 
pecuniary jurisdiction of the Court in 
which the suit U brought. Where 
there are two legislative enactments, 
one creating and regulating the juris- 
diction of Civil Courts and the other 
mainly intended for fiscal purposes, 
the provisions of the former should 
not be lightly treated in dealing with 
questions of jurisdiction affecting 
rights of parties. Under S. 21 of 
the Civil Procedure Code an objec- 
tion to territorial jurisdiction should 
be taken at the earliest opportunity, 
and an Appellate Court will enter- 
tain it only if there is a consequent 
failure of justice. In Hamidunnissa 
Bibi V. Gopal Chandra Malakar 18), 
the learned Judges after referring to 
various cases before and after the 
passing of the Suits Valuation Act, 
observe thus: 

It is no doubt a sound rule that 
Courts should not allow parties to 
evade the law relating to matters of 
jurisdiction and that where it is found 
that a party is intentionally exag- 
gerating his claim in order to bring 
bis suit in a Court which otherwise 
would not have jurisdiction to try it, 
before the merits of the claim have 
been gone into, the plaint should be 
returned to be presented to the 
proper Court. But this rule must 

with qualifications, 
and the one important qualification 
18 that embodied in S. 11 of the 

buits Valuation Act, vhich is this, 

that where a suit has been tried 
on its merits by the First Court and 
tne over-valuation or under-valuation 


(8) [1897] 24 Hal. 661— I.C.W.N. 556. 


of the suit is not found by the ap- 
pellate Court to liave prejudicially 
affected a suit on its merits the objec- 
tion as to jurisdiction should not be 
given effect to. A plaintiff who alters 
the valuation of his suit for the pur- 
pose of evading jurisdiction must be 
punished by haring no costs allowed 
to him; but it would not, in our opi- 
nion, conduce to promote the ends of 
justice, if an appellate Court were to 
set aside a decision which is found to 
be correct on the merits, simply be- 
cause the valuation of the suit has 
been designedly increased or decreas- 
ed to evade jurisdiction.” 

Considering the high authority of 
Sir T. Muthuswami Ayyar, who 
decided the case reported in Rajhava 
Chariar v, Rauhava Chdriar (4) and 
that of Mr. Justice Bannerjee in 
Hami luaniHua Bibi v. Gopal Chan lra 
Malakar (?<), one would be very reluc- 
tant to differ from their opinion. 
But, in none of the cases, so far as 
I have been able to examine 
them, the question of right of 
appeal on facts was raised. 
That question was specifically raised 
only in Shi lappa Venkatrao v. Racha- 
jypa Sabrao (1), where the learned 
Judges reversed the decree of the 
District Judge and directed the appeal 
to be prespnted to the High Court. 
This judgment of the Bombay High 
Court was affirmed by their Lordships 
of the Privy Council. If their Lord- 
ships thought that Sect. 11 of the Suits 
Valuation Act was an answer to the 
defendant*s contention, I think they 
would not have rested their judgment 
on other grounds. While their Lord- 
ships refer to Ss. 8 of the Suits 
Valuation Act as regards the mode of 
valuation, and also to Sect. 7 as 
regards the computation of fees paya- 
ble for certain suits, and Ss. 6 and 
7 of the Court Fees Act as regards the 
fees payable in respect of reliefs, they 
rest their decision upon the fact that 
the objection was not taken at the 
proper time and that a defendant who 
did not choose to take the objection in 
the Court of first instance should not 
be helped. But for their Lordships 
decision reported in Rachappo. Subrao 
V. Shidappa Venkatrao {S) I would 
have felt very great difficulty in not 
following the decision in Raghava 
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Chari'ir v. 'Rcujhdva Ciiariar U) and 
other cases. It ha> not been shown 
by the 8 ppellant that the disposal of 
the suit on the intrits has been pre- 
judicially affected by the under- valua- 
tion. At the same time 1 feel strongly 
that the ri :?ht of appeal to the High 
Court, which the defendant would 
hare hal if the suit had been institu- 
ted in the Subordinate Judge's Court, 
had been improperly taken away by 
the suit being institutad in the District 
Munsif’s Court, and no party should 
have the right to take away the right 
of his adversary to appeal to the 
highest Court in the land on facts. It 
might be said that he got the right of 
a Second appeal which he would not 
have had if the ^uit had been filed in 
the ^Subordinate J udge’s Court in the 
first in'^tance. I do not think this 
argument needs serious consideration. 
AdecWion of a Bench of two judges of 
the High Court on facts, I consider, 
would be more satisfactory than the 
decision of a single judge of the Dis- 
trict Court. On this ground, the 
under-valuation of the suit has pre- 
judicially artected the defendant’s 
right of appeal. Relying upon the 
decision of their Lordships of the Privy 
Council in R(i(‘h(/pj) 0 , Subrao Dcscii v. 
Shilapp'i Vcn'catraao (.5), I respect- 
fully dissent from the decision of Sir 
T. Muchuswami Ayyar and other 
learned Judges in the three Madras 
cases referred to above, and hold that 
the District Munsif had no jurisdiction 
to try the suit. Mr. Madhavan Nair 
offered to withdraw the suit so far as 
items 16 and 17 are concerned. I 
think in the view I take, he should 
not be allowed to cure the want of 
jurisdiction by withdrawing the suit 
in respect of a few items at this stage, 
depriving the defendant of the un- 
doubted right to have his appeal of 
facts heard by the High Court and the 
suit tried by a Subordinate Judge. 

The plaint should be ordered to be 
returned to the plaintiff, for presenta- 
tion to the proper Court, 

OPINION 

Schwabe, C. J. — In this case the 
suit was commenced before the Dis- 
trict Munsif and it appears that there 
was an under- valuation of the suit. 
If it had been properly valued, the 


case would not have gone to the Dis- 
trict Munsif but would have gone to 
the Subordinate Judge, in the first 
instance and thence an appeal to the 
High riourt instead of t > the District 
Court and no second appeal to the 
High Court, as is the case in decisions 
from District Munsifs. This objection 
to jurisdiction by reason of under- 
valuation was taken before the Dis- 
trict Munsif who hell that he had 
jurisdiction and heard the case. There 
was an appeal from him to the Dis- 
trict Court, the Lower Appellate Court 
in this case. The District Judge held 
also that the suit was not under-valued 
but he also held that, if the suit were 
under-valued, still its valuation had'not 
prejudicially affected the disposal of 
the suit on \t< merits. That decision 
on appeal comes to this Court hy way 
of Second Appeal and, there having 
been a difference of opinion, it is 
referred to a Full Bench, 

The question turns on the proper 
interpretation of S. 1 of the Suits 
Valuation Act of 1887, which provides 
that objections to jurisdiction, by 
reason of over- valuation or under- 
valuation of a suit or appeal, are not 
to be entertained by an Appellate 
Court, unless the objection is taken in 
the Court of first instance or in the 
Lower Appellate Court and the Appel- 
late Court is satisfied for reasons to 
be recorded by it in writing, that the 
suit or appeal was over-valued or 
under-valued and that the over-valua- 
tion or under- valution thereof has 
prejudicially affected the disposal of 
the suit or appeal on its merits. It is 
contended before us that the District 
Judge was wrong, because the mere 
fact of under-valu \tion, involving a 
trial before the District Munsif, must 
be prejudicial to the unsuccessful 
party, because an appeal from him 
lies to a District Court and then to 
the High Court by Second Appeal 
where questions of fact are not open 
to discussion; whe^^as, if the suit had 
been brought originally before the 
Subordinate Court, it would come by 
First Appeal to t’nis Court where 
questions of fact are open to discus- 
sion. In my judgment, the clause of 
the Suits Valuation Act, when refer- 
ring to prejudicially affecting the 
disposal of a suit or appeal on its 
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merits, is not considering at all the 
|different rules of procedure thaf there 
may be an appeal from one Court to 
another Court. lr\ as ha^ been con- 
tended before O'!, tie mere fact of 
there being some different rules in the 
procedure on appeal must prejudicially 
affect the disposal of a suit on its 
merits, the section has really no 
meaning at all, because in every case 
from a District Munsif to the Lower 
Appellate Court, where there had been 
under-valuation the appeal wonll 
have to be allowed and a new trial 
ordered, because the trial on its merits 
was prejudiced and that, in my judg- 
ment, is absurd. There is ample 
authority of this Court that the 
Lower Appellate Court in such a case 
not only has jurisdiction to hear the 
appeal from a District Munsif who 
has exceeded his jurisdiction but that 
it must do so, unless it is satisfied, as 
required by S. 11 of the Suits 
Valuation Act, first, that the point 
was taken, and secondly, that the 
decision on the merits was prejudi- 
cially affected. See Rajhava Chariar 
V. Rafjhav‘t Cfmriar (4), Naraynni 
Ammal v. Seciytary of State (T), 
Ammalu Ammal 'v. Krishnan jYai'r (5). 
There is a decision to the contrary in 
Mohini Mohan Misser v. iJour C lan Ira 
i?at (9). With tiiat decision I do not 
agree. The point was also discussed 

c? t Ven'catrao r. Raclrppa 

Subrao (1), but the point at present 
before the Court is not decided there. 

Our answer to the question, there- 
fore, is that the second appeal must 
be heard on its merits. The same 
point arises in S. A, No. 287 of 1920 
which IS also referred to us and our 
answer in that case must be the same. 

Oldfield J. — I agree- 

Coutts Totter J, — I am of the same 

^ should have thought 
nat the contention put before us was 
absolutely unarguable, were it not 
.. apparently has commended 

seU to at least one Bench of Judges 
in this country. I take it that the 
.object of S. 11 of the Suits Valua- 

provide a machinery 
I curing the original Hck of jurisdic- 

5 Pat. L.J. 337—1 p.p,.T. 

390—56 I C. 762. 
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tion in such circuui-itinoes. If it does 
rot do that, it does nothing else : yet, 
it is argued before u^^ th it, if you once 
start a suit in one Court which deeides 
prejudicially on tl^e merit-?, the se tion 
has no power to cure the original lack 
of jurisdiction which remiiiis uncured 
to the end ; that is to say, that 
section gives you something with one 
hand and imtne iiitedy tikes it away 
with the other. Mr. Ananthakrishna 
Ayyar did not roncend otherwise than 
that the Court of first instance ” 
referred to in Sub sent. 1 (r/) of S. 
1 1 must mean not the Court in which 
the suit ought to have been started, 
but the Court in wliich it was, in fact, 
started. It seems to me to follow 
from that, beyond a po.ssihility of 
question, that in Sub-sect. 1 (61 when 
we get to talking about “ Appellate 
Court,*’ that means not the Cour^ in 
which the appeal should hare been 
started in the first instance but the 
Court to which it did. in fact, go anvd 
ought to have gone, if the lack of 
juri-idiction were to be condoned. In 
this case in fact it was condoned. In 
my opinion, the only possible answer 
to this reference i e one proposed 
by my Lord. 

Second Appeol directe I 

to be heard on the merits. 
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Full Bench 

SoHWABE, C. J., Oldfield, 
Ramesam, Devadojjs and 
Coleridge, JJ. 

Ponnuswami Odayar 'and others — 
Accused — Petitioners. 

r. 

Ramasami Thathan — Complainant- 
Respondent. 

Criminal Rev, Case No. 691 of 1922 
and Criminal Rer. Petition No. 580 of 
1922, D/-2tth April 1922 from the judg- 
ment of the Sub-Div. 1st Class Mag., 
Mayararam, in Criminal App. No. 
21 of 1922. 

Criminal P. C. 5., S42-Doea not apply to 
summons cases. 

S. 312 ha9 no application to Bunimons cases 
although in summons cases where no objeotioc 
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to a Magistsrate questioning the accused gene, 
rally for the purpose of enabling him to explain 
the circumsiances appearing in the evidence 
against him and in complicated casea. especial- 
ly where the accused is not represented by 
Counsel, it is a desirable course notwithstand- 
ing that it is not obligatory. Recent cases of 
the other High Courts reviewed and dissented 
from. [P. 17 C. 2] 

K. Bhashyamaml P.J. Kuppanna 
Rao — for Petitioners. 

T, V. jMuthu^rishna Aiyar an.'l Af. S. 
Vruf^'atarajna Aiyar — for Respondent. 

Public Prosecutor — for the Crown. 

Opinion of the Full Bench. 

Schwabe, C. J. — The Criminal Revi- 
sion Case has been referred to the 
Full Bench on the question whether 
in summons ca^es the provisions of 
S. 342 of the Code of Criminal Proce- 
dure, are to be applied, that is, is the 
Court bound, for the purpose of enab- 
ling the accused to explain the circum- 
stances appearing in the evidence 
against him, to question him general- 
ly on the case after the witnesses for 
the prosecution have been examined 
and before he is called on for his 
defence. The inconvenience of this 
course is manifest in view of the pro- 
visions of S. 364 of the Code of Cri- 
minal Procedure which require the 
taking down of any such question in 
full in the language in which the 
accused is examined, ur, where that- 
is not practicable, in the language of 
the Court or in English, and that the 
record shall be shown or read to him 
and, if necessary, interpreted. The 
great majority of summons cases are 
of a petty nature and a strict applica- 
tion of the section must necessarily 
involve a consumption of a large 
amount of judicial time. We are 
reliably informed that it would involve 
a considerable increase in the Magis- 
tracy and that, in fact, the section 
has in practice in this presidency 
not been treated as applying to sum- 
mons cases. In Madras there is no 
authority on the point execept that 
m t^ro recent cases single judges have 
felt themselves bound to hold that 
the section does apply by reason of 
the decisions of the Benches of other 
Courts reftrred to below. In other 
Courts there is considerable weight 
of judicial authority in favour of the 
application of the section, In Empe- 


ror V. Farnan<{ez (1) Shah and Crump, 
JJ., gave a direct decision on the 
point and it was followed in Emperor 
V. Gulabjan (2) by Macleod, C. J. and 
Shah, J., the former pointing out the 
inconvenience and suggesting legis- 
lation as a remedy. In haghu Bhumij 
V. King Emperor^ (3) in which the 
point was unnecessary for decision a« 
it was a Sessions Case, Sultan Ahmed, 
J., held that the application of S. 342 
was obligatory in sessions cases and 
expressed this opinion that it did 
not apply to summons cases for 
reasons which I will refer to later. 
Mullick, J., holding that the section 
was not obligatory in sessions cases 
stated that he failed to see any differ- 
ence between warrant and summons 
cases. On this case being referred to 
Jwala Prasad. J., he held that it was 
obligatory in sessions cases and was 
clearly ofopinion that it applied to 
summons cases. In Ghulam Rasul v. 
King Emperor (4) Adami and Bucknill, 
JJ., held that the section applied to 
summons oases. Emperor v. Fernandez 
(1), had been reported in the meantime 
and the Court simply followed that 
decision. This case has also been 
followed by single judges in Lahore 
in Muhammad Bakhsh v. Emperor (5), 
and in Patna in Paramesivar Lai Mitter 
V. Emperor, (6). It is open to this Bench 
to take a ditferent view and we have 
to consider the matter for ourselves, 
of course, giving due weight to the 
authorities quoted above. S. 342 is 
one of the general provisions as to 
^quiries and trials, contained in 
Chapter XXIV, and being a general 
provision it must be applied to all 
cases, unless the special sections 
dealing with particular cases indicate 
that it is not intended to apply to 


(1) [1921] 45 Bom. 672—22 Bom. L.R. 

1040—22 Cp.L.J. 17—59 I. C. 129. 

(2) 1922 Bom. 290—46 Bora. 441 — 23 
Bom. L. R. 1203—23 Cr. L. J. 
45—64 I. C. 669. 


•X r ^ xj. 


o jrat. Li. J. 420- * * • — . 

/.X J- 705— 58*I.C.'49. 

(4) [1921] 6 P. L. J. 174—2 P. L. T. 

/.r, Cr.L.J. 427—61 I.C. 715. 

(5) 1922 Lah. 45—4 L. L. J. 230—23 

154—65 I. C. 618. 

(6) 1922 Pat. 296—3 P.L.T. 347—23 
Cr.L.J. 440—67 I. C. 616. 
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them or unless, the words of the 
section itself give such indication. 
In my Judgment, both these grounds 
of exception are to be found in res- 
pect of summons cases. Looking at 
S. 342 it is a condition that the ques- 
tioning directed is to take place bof ore 
the accused is called on for his 
defence. The calling on the accused 
for his defence has a definite mean- 
ing both in sessions and warrant 
cases under Ss. 289 and 256, but when 
examining Chapter XX containing 
the provisions applying to summons 
cases, the expresison is not used. The 
prisoner in these cases does not “enter 
on his defence ” but the Magistrate 
is bound “ to hear the accused.’’ That 
this distinction in phraseolog 3 ' is 
deliberate is clear from an examina- 
tion of S. 451 relating to the 
trials of European British subjects 
which refers, in summons cases, to a 
time before he is heard in his defence 
under b. 244 and, in warrant cases, to 
a time before he enters on his defence 
under S- 256. (See on this point the 
Judgment of Sultan Ahmed J.) in 5 
Patna L. J. at p. 426). In my judg- 
ment, the proper interpretation to be 
put upon S. 342 by reason of these 
words is that it is to apply only to 
those cases where under other sec- 
tions of the Code the prisoner is to be 
called on for his defence. Again 
Chapter XX provides a complete pro- 
cedure for the hearing of summons 
cases. Under S. 242 the accused is 
asked if he has any cause to show 
why he should not be convicted ; but 
there is no sort of preliminary en- 
quiry before framing a charge, as is 
the case in warrant cases, and before 
a case IS conamitted to sessions. Then 
under b. 244 the Magistrate must hear 
the complainant and take all such 
evidence as may be produced in sup- 
port of the prosecution and also hear 
the accused and take all such evidence 

defence. Under 

evidence and 
^ch further evidence (if any) as he 
may cause to be produced, (and if he 
® examining the accused he 
must give his.decision. It is difficult 
^ see where in these sections a for- 
mal examination under section 342 is 

qor^ would have to be read 

somewhere in S. 233 and it would 
1924 M— 3 & 4 


be remarkable that, if S. 342 was 
intended to be applied to summons 
cases, the Legislature should not have 
said at what stage in the application 
of bs. 242 244, and 245 this further 
formal examination is to take place. 
I do not feel bound to read the provi- 
sions of S. 342 as intervening in the 
middle of the operation of these sec- 
tions and in my judgment- it has no 
application to summons oases. It is 
perhaps worth observing that in sum- 
mons cases there is no objection to a 
Magistrate questioning the accused 
generally for the purpose of enabling 
him to explain the circumstances 
appearing in the evidence against 
him, and in complicated cases espe- 
cially where the accused is not repre- 
sented by Counsel, it is a desirable 
course notwith.«tanding that it is not 
obligatory. 

As to the other points raised, the 
Criminal Revision case with this di- 
rection will be referred to the Refer- 
ring Bench for disposal. 

Oldfield, J.— ' I agree. The authori- 
ties referred to in the judgment just 
delivered seem to me to proceed, im- 
plicitly*, or explicitly*, on two assump- 
tions, which with all respect I cannot 
follow that the entry by the accused 
on his defence, referred to in S. 342 of 
the Code of C riminal Procedure is 
identifiable with the hearing of the 
accused, referred to in Chapter XX, 
and that the language used in the 
section is applicable at all to sum- 
mons case procedure. With all de- 
ference to iny Lord I am not sure 
that the separate references in S. 451 
to accused being heard in summons 
cases and entering on his defence in 
warrant cases assist the agument. For 
it is not clear that they correspond 
with more than the draftsman’s ad- 
herence in 1884, when that part of the 
Code was amended, to the wording of 
the other portions now under con- 
struction. It is, however, in my 
opinion sufficient that the distinction 
to be inferred from the dilferent word- 
ing used in each of those portions can 
easily be drawn, the hearing of the 
accused under S. 244 referring to the 
general hearing, to which he or his 
vakil on his behalf is entitled in the 
course of the trial. His entry on his 
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defence under summons case proce- 
dure takes place earlier, when under 
S. 242, after the particulars of the 
offence have been stated to him, he is 
asked if he has any cause to show 
why he should not be convicted. But, 
as the vritnesses for the prosecution 
have not then been examined, there 
can be no question then or later of the 
requirements of S. 342 having been 
fulfilled. 

Ramesam, J. — I agree with the 
judgment of the learned Chief Justice. 

Devadoss, J. —I agree with the judg- 
ment of the learned Chief Justice. 

Coleridge, J. — I agree. 
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Full Bench 

Schwabe, c. j., Oldfield and 

Ramesam, JJ. 

Pakkiam Solomon — Plaintiff — Ap- 
pellant. 

v 

Chelh'ah Pillai — Defendant — Res- 
pondent. 

R. C. No. 14 of 1922, Df-Uth April. 
1923, from the reference of Dt. J., 
Madura, D/-9th September, 1922. 

(а) Divorce Act, S. 3 — Christian though 
ex-communicated is still a Christian. 

Schwabe, C. J ., — Although a person is ex- 
communicated by the sect or the church to 
which he belongs be does not thereby cease to 
profess Christianity. The question of profes- 
sion of Cbriatianity is a question of his own 
action and not the action of his Church. 

tP. 18, C. 2.1 

(б) Native Converts Marriage Dissolution Act 
{21 of 1866) — Conversion of one spouse — 
Marriage is not dissolved. 

The conversion to Christianity of one of 
two married Hindus does not dissolve the 
marriage. [P. 18, C. 2.] 

T. M. Ramasvoami Aiyar — for 

Petitioner. 

Schwabe, C. J. — This is a suit for 
nullity of a marriage under the fol- 
lowing circumstances. The respond- 
ent when a Hindu was married to a 
Hindu. The respondent changed his 
religion being converted to Chris- 
tianity. No steps were taken by him 
to dissolve his marriage, but he then 
went through a form of marriage with 
(he petitioner also a Christian. The 
etitioner now brings this suit on the 


ground of bigamy of her husband- he 
having a wife alive at the time he 
went through the form of marriage 
with her. 

The first defence raised is that the 
petitioner has no rights under the 
Indian Divorce Act because it is al- 
leged that she does not profess the 
Christian religion. This is based on 
a resolution of the particular sect to 
which she belongs, in effect ex-com- 
municating her. In my judgment 
although she may be ex-communicat- 
ed by the sect or the church to which 
she belongs, she does not thereby 
cease to profess Christianity. The 
question of profession of Christianity' 
is a question of her own action and' 
not of the action of her Church. It is' 
to be observed that the petitioner was' 
the daughter of a Christian and no 
doubt was baptised as a Christian. I 
cannot see how it can be said that 
she ceases to profess the Christian 
religion because her church disapprov- 
ing of her conduct have ex-communi- 
cated her. 

The second defence raised is that 
at the time of this marriage there was 
no existing marriage of the respond- 
ent it being alleged that by reason of 
his conversion his then existing mar- 
riage became dissolved. That is not 
the law. It is quite clear from the 
Native Converts Marriage Dissolu- 
tion Act (XXI of 1866) that the con- 
version to Christianity of one of two 
married Hindus does not dissolve the 
marriage. That Act provides for 
means to obtain dissolution of the 
marriage by application to the Court 
first of all for restitution of conjugal 
rights and then after the lapse of a 
year foi dissolution of the marriage 
if conjugal rights are refused. Other 
wise the conversion to Christianity of 
one of two spouses has no effect on 
the existing marriage. 

It follows that the decree that 
the marriage is a nullity is correct and 
must be confirmed with costs. 

Oldfield, J. — I have felt some 
doubt with regard to the first ques- 
tion raised by this petition, whether 
the petitioner can be said to have 
been professing the Christian religion 
at the time she presented it, within 
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the meaning of S. 2 of the Indian 
Dirorce Act. My hesit \tion arises 
from the facts, evidenced by the 
resolution of ex-commnnication refer- 
red to by my Lord, that she had 
repudiated the authority of governing 
body of the Christian denomination, 
to which she belonged, and that she 
was by the resolution deprived of the 
spiritual privileges of the Christian 
faith in the only form, in which, so far 
as it appears, she has ever possessed 
them. The reply suggested is that, 
notwithstanding her withdrawal or 
exclusion from a particular denomina- 
tion, she can still be heard to say 
that she professes an unsectarian 
Christianity. These words of the Act 
have always been difficult of inter- 
pretation ; and it is with some hesita- 
tion that I accept the suggestion made 
on her behalf. It is some justifica- 
tion for doing so that there is nothing 
before us as to her admission or re- 
admission to Hinduism, which pre- 
sumably was originally her faith or 
that of her parents, and nothing to 
show whether such re-admission or 
admission is possible ; and there is 
further the fact that the policy of the 
law appears to require the applica- 
tion of the words of S. 2 to what may 
be a substantial class of persons in 
this country those who have abandon- 
ed a particular sect, but who still 
remain unattached to any religion 
other than Christianity. 

In these circumstances I do not 
feel justified in dissenting from the 
judgment just delivered. 

Ramesam, J. — I agree with the 
judgment of the learned Chief Justice. 
In my opinion the religion of a per- 
son is what the person professes and 
does not require recognition by the 
other persons belonging to that reli- 
^on, A Hindu who professes to be a 
Hindu though he may be ex-com- 
municated by all the existing Hindu 
castes is still a Hindu though pro- 
bably he is subject to great social 
inconvenience. In this respect I do 
Hot think that there is anything 
peculiar to Christianity. If a person 
seys that ho is a Christian, though 
be does not . belong to the existing 
J;/brtetian churches, he is still a 
Christian. Probably his creed is 


ditferent from the existitig creeds and 
he is subject to social inconvenience 
in respect of the performance of mar- 
riage and burials. Still he would 
be a Christian. 
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C. R. P. No. 288 of 1922, D/- 10th 
April, 1923, to revise the order, of the 
Addl. Sub. J., East Tanjore, Maya- 
varam, in O. S. No. 7 of 1921, D/- 
20th February, 1922. 

Court Fees Act, Sch. If Art. 17—(V’T) — Mad‘ 
Act If of 1922, Sch. II Art. 17 B — Suit for pos- 
session — Temple has no market value. 

A temple as such has no market value and 
for purposes of Court fees, a suit for tba 
recovery of possession of a temple falls under 
Sch. II, Art 17 — (VI) and not under S. 7 (V) fe). 

(P. 22, C. 1] 

K- S. Sankara Aiyar for T. R. 
Venkatrama Sastriar — for Peti- 
tioner. 

The Govt- Pleader and K. S, Venka- 
tarama Aiyat — for Respondents. 

Order of reference to Full Bench. 

Spencer, J. — The plaintiffs in this 
representative suit claim to have an 
exclusive right to manage certain 
Devastanams mentioned in the plaint 
and to appoint and remove a Dharma- 
kartha for those temples whenever 
occasion arises. They pray for a 
declaration accordingly and ask for 
delivery of possession by defendants 
1 and 2 of all the properties of the 
suit temples and for payment of 
certain amounts that may be found 
due on examination of accounts of 
the income and expenditure. 

The question in this Civil Revision 
Petition is how such a suit should be 
valued. The Subordinate Judge has 
valued it according to the estimate 
made by a Commissioner of the value 
of the temples and all the properties 
attached to them which amounts to 
more than Rs. 2,00,000. The 1st 
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plaintiff as petitioner contends that 
he is not liable to pay Court-fees 
upon the valuation of the temple 
properties according to their market- 
value. He maintains that he can 
value the relief under S. 7, cl. 4 (c) of 
the Court-fees Act as he pleases, as 
the only right in issue in the suit is 
the right pertaining to trustees of 
managing the suit properties- In 
C. R. P, No. 862 of 1917, a similar 
question came before a Bench consist- 
ing of Mr. Justice Sadasiva Aiyar and 
myself, the question then being 
whether a plaintiff who sued for joint 
possession along with other trustees 
was bound to pay Court-fees ad 
valornn as in a suit for possession 
falling under S. 7, cl. 5, upon the 
market value of the temple and its 
properties. We made a reference to a 
Full Bench upon the point. When the 
reference came before the Full Bench 
the Civil Revision Petition was with- 
drawn. The question which was a very 
irnportant one, upon which Sadasiva 
Ajyar, J., and I dittered, thus remain- 
«d undecided. Most of ilie auinorities 
were collected in the reference made 
by my learned brother and myself, 
and after full consideration I express- 
ed an opinion that the plaintiff’s 
valuation was conclusive and should 
be accepted under S. 7, cl. 4 {<■) and {(/) 

Schedule 2 of 
the Court-fees Act. I pointed out in 

that case that the plaintiff was only 
asking for such possession as he was 
entitled to on the footing of a trustee 
without having any personal interest 
in the trust property and for such 
possession as the holder of the office 
was capable of, the ownership of the 
temple properties being vested in the 
idol. If a plaintiff sets up any pro- 
prietary right over temple properties 
1 was willing to concede that he must 
pay Court-fees valuing his relief of 
possession upun the value of the 
temple properties. I then held that 
the cases in iSondchala y. Manika (1) 
and Appeal No. 10 of 1911 were 
distinguishable and I quoted Moheudra 
V. Drnahandhu (2), and certain other 
authorities for the proposition that 
if a plaintiff claims no higher right 


(1) [1885 8 Mad. 516. 

(2) 1914 19 C.L.J. 15—21 1. C. 771. 


than that of administering endow- 
ed properties he should not be made to 
pay Court-fees on the same footing 
as a plaintiff who sues for possession 
claiming rights as proprietor. The 
question is an important one, and I 
am not satisfied that Appeal No. 10 
of 1911 and S. A. No. 1410 of 1917 in 
which it was held that the temple and 
its properties must be valued were 
correctly decided. It is advisable also 
that in a matter where no party i# 
more concerned than Government who 
are interested in the payment of the 
full Court fees, the Advocate-General 
should have notice and should be 
heard in the matter. 

I therefore refer to a Full Bench 
the question what are the Court-fees 
legally payable on the plaint in this 
suit O. S. No- 28 of 1920 in the Court 
of the Subordinate Judge of Maya- 
varam ? 

Venkatasubba Rao, J: — I am also 
of the opinion that the question should 
be referred to the Full Bench. The 
matter was fully discussed and the 
authorities in support of the rival 
contentions were set forth in the 
referring judgments of my learned 
brother and Sadasiva Aiyar, J., in 
C. R. P. No. 862 of 1917, and I there- 
fore refrain from covering the same 
ground again. But, there is one point 
to which 1 would like to advert. It 
has been stated that, in the present 
case. Court-fee was paid on the value 
of the subject-matter so far as it 
consists of “lands” under S. 7 (r) (5) 
of the Court-fees Act. The plaintiff, 
however, has not paid the fee payable 
on the market value of the temple in 
question. The Commissioner appoint- 
ed valued the temple at Rs. 2,22.0U0. 
odd. The estimate was based, inter 
ahd upon the cost of the materials 
used, on the ground that by that 
process the “market value” of the 
structure could be ascertained. 

Whatever may be held to be the 
correct view in regard to the more 
general question discussed in the 
Judgment in C. R. P. No. 862 of 1917, 
it seems to me that there is consider- 
able force in the argument of the 
learned Vakil for the appellant, that 
the structures constituting a templo 
which are the abodes of the idols, are 
not ‘ houses ” under S. 7 (r) (5) on 
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which “a market yalue” can be placed 
under sub-olause {e). A ** house " 
according to Murra 7 ’s Dictionary, no 
doubt, includes a “place of worship, 
temple, or a church.” I do not think 
we shall be justified in turning to 
English decisions for interpreting the 
word “ house. ” as they deal with 
particular statutes where the 
word occurs. As Stroud, in his 
Judicial Dictionary, points out, a 
Church consecrated according to the 
rites of the Established Church was 
held not to be “ a house ” under S. 105, 
Metrop. Man- Act, 1885, whereas a 
Dissenting Chapel was held to be such 
a '‘house.” Again, a Consecrated 
Church, though held not to be a 
“ house ” within the section just 
cited, was nevertheless held to be a 
house” qua a building line which a 
local authority . has a right to 
prescribe. I do not think we can 
derive much assistance from the 
definitions or interpretations given 
above in construing the word “house” 
in the section of the Court-fees Act. 

I am of the opinion that under the 
Court-fees Act a temple which is 
mainly the abode of the deity cannot 
be said to be a “ house ” the “ market 
value ” of which is capable of being 
ascertained. A temple being extra 
cormnercium is ex hypothest incapable 
of having a market value. It is well 
known that, to construct structures 
similar to numerous temples in India, 
sums amounting to lakhs or tens of 
lakhs of rupees would be required, 
and I do not think that the Legisla- 
ture intended that a Court-fee should 
be levied on what is described before 
us as the “market value” of the 
temples. I am therefore inclined to 
hold that it is not possible to estimate 
^ money value, a temple and the 
idols in it and that, in any event, so 
far as the subject matter comprises 
a^foresaid, the case falls within 
Art. 17 B of Schedule II of the Court- 
fees Act V of 1922. (Mad. Amending 


OPINION 

Sclwabe, C. J. — This is a referenc 
J? Bench on the question o 

»e Court-fee payable on a suit by th' 
plaintiff claiming to be a trustee of i 
•ample against the Defendant who ii 
m possession of the temple, alsc 


claiming to be a trustf'e. The property 
in question has been valued l>y the 
Plaintiff for purposes of Court-fee at 
a certain amount, but the Commis- 
sioner has reported that the amount is 
too small solely on the ground that 
the temple buildings ought to b* 
valued at their cost of construction 
less, presumably, something for 
depreciation. It is contended by the 
Plaintiff that the temple buildings 
as such are not assessable at all for 
purposes of Court-fee. The section 
of the Court'fees Act alleg(?d to be 
applicable is S. 7 (V^) (e) which pro- 
vides that, where the subject-matter 
is a house or garden, it has to he 
valued “according to the market 
value of tl)e house or garden,” I^ is 
first argued, and with considerable 
force, that the temple is not a house 
at all. I do not think it necessary to 
go into the question of what is and 
what is not “a liouse ” or whether 
any part of this temple could be 
properly included within the proper 
definition of the word “ house. ” I 
think it better to leave that question 
over until it arises definitely for 
decision, for we have not in this case 
the full facts as to the exact nature of 
the buildings in ([uestion and the use 
to which they are or can be put. But, 
it is further argued that this temple, 
even if it can be considered as a 
house, has no market value. “ Market 
value ” has been defined in England 
as meaning what it would fetch in the 
market under the state of things 
existing at the time, and that defini- 
tion is to be found repeated with 
great clearness in Maninatha Nath 
Miter V. Secretary of State (3). That 
was a case under the Land Acquisi- 
tion Act and what was acquired was 
a road and compensation was claimed 
in respect of that road based on the 
value of the land on which the road 
stood when it ceased to be a road, for 
agricultural or building purposes or 
the like ; and their Lordships of the 
Privy Council made it quite clear 
that, apart from the fact that the 
Land Acquisition Act itself in terms 
prohibited such considerations, the 
principle of compensation based on 

(3) [1898] 25 Cal. 194—24 I.A. 177— 

1 C.W.N. 698 (P.C.) 
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the “market value,” which is the 
wording in that Act as well as in the 
Court-Fees Act* is that things have 
to be taken as they stand at the time. 

Now, this temple is an ancient 
temple and its history dates at least 
thousand years back, and there seems 
to be no doubt, that the temple is 
devoted absolutely and in perpetuity 
to religious purposes. On those facts 
one has to enquire whether there is a 
market for such a thing. In ray judg- 
ment, such enquiry results in the con- 
clusion that there is no market and that 
it can have no market value at all. 
The principle applied by the Commis- 
sioner, when he has taken as the 
market value, what may be called the 
hypothetical construction value, is, in 
niy judgment, entirely wrong. He 
has got to find the market value 
of the thing as a temple at the 
time. It is not suggested before us, 
on behalf of the respondent or on 
behalf of the Crown, who attended as 
amicus ruriae^ that in fact there is 
any market for such things. I think 
also that it would be conclusive 
against such a contention, that the 
property is inalienable and was 
devoted in perpetuity to religious 
purposes. 

On these grounds, I come to the 
conclusion, that there is no market 
value at all for this temple as such. 
That being so, it does not come under 
that section of the Act, and has to be 
dealt with as a matter “ not other- 
wise provided for”— under schedule II 
(17) , except that, apparently, there 
is in this case some market value for 
some part of the property claimed, 
and in respect of that the plaintiff 
has put on a valuation. There is no 
appeal in respect of that valuation by 
him, and therefore that valuation 
stands and must be taken as correct. 

Taking this view of the case it is 
unnecessary to consider the question 
specially referred to us by the Refer- 
ring Bench, namely, whether, on a 
claim by a trustee for possession of 
trust properties for the purposes of 
proper administration of that trust, 
he will have to pay Court-fee on the 
value of the trust property, or 
whether in that case he is only bound 
to pay the nominal amount of Rs. 10 
or Rs. 15. This question had been 


referred on a former occasion to a 
Full Bench of this Court, but it was 
not decided then, and, owing to the 
facts of this case, it shares the same 
fate now. 

The answer to the question referred 
to the Court is, the Court-fee legally 
payable are the fees already paid. 

Oldfield, J. — I entirely agree. 

Ramesam, J. — I agree. 
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S. A. No. 498 of 1921, D/-12th 

March 1923, against the decree of the 
S. J., South Kanara in Appeal No. 
122 of 1920. 

T. P.Act^S.S — Right of maintenance and 
residence of a ividow who surrendered her 
life interest to nearest reversioner is inalienable. 

By a document called a general power-of- 
attorney, the widow surrendered all her 
interest in her late husband’s property in 
favour of the nearest reversioner of her hus- 
band in consideration of his agreeing to pay 
some debts of the husband and to maintain 
her during her lifetime. It further provided 
“if it is not convenient for me to live jointly 
with you, I should remain in the building 
where I now reside. In that event, except 
that for my food and clothing you should pay 
yearly 33 muras of kachlu rice and 12 muraa 
of beltige rice charged on the following pro- 
perties. I have no right to contract any 
debts as a charge on the said properties 
or have any claim to the return of the 
property”. 

_ that this right to future maintenance 

IS a purely personal right and is clearly in- 
alienable. Held further that the right under 
a contract to a d' fined amount in cash or kind 
for futuro mdintonanco is proporty UDdor th# 
ODabling words of S, 6» but the questioD whe^ 
ther it is an interest in property restricted ia 
its enjoyment to the owner personally, such am 
interest under clause (b) of that section being 
iDalienable> must depend on the facts ef each 
particular case and must be ascertained by 
the ordinary |mles of the interpretation of the 
contract ; the question being, whether the 
intention of the parties was that the right 

and therefore inalienable, 
rhat intention is to be eiscertained from the 
language of the document itself and the sur- 
rounding circumstances at the time of ite 
execution. It must be considered as a con- 

operation at oncSt and im 
the light ef the sorrounding circumstancea aa 
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Iheythea stood. What h.-is in faot happened 
sinoeis not a relevant consideration, except 
perhaps as an illustration of what may pos- 
sibly have been in the contemplation of the 
parties at the time of this contract. [P. 25, C. 2) 

C, F. Anantafcn'shnii Aiyar (loith K. 
Srinavaf^a Rao ) — for Appellants. 

B. Sitaram Rao — for Respondent. 

Order of Reference to Full Bench 

Oldfield, J. — I agree to a reference 
to a Full Bench in the terms, which 
my learned brother is about to 
state. In doing so, I commit myself 
to no opinion as to whether S 6, 
Transfer of Property Act, is to be 
interpreted with reference to public 
policy. For it is not clear that the 
considerations which arise correspond 
with any of the heads of public policy, 
which authority has hitherto recog- 
nized and which it is undesirable to 
multiply or that the refusal of the 
law to treat certain things and rights, 
of which a widow’s right to future 
maintenance may be one, as property 
susceptible of transfer may not be a 
surbcient justification for interpreting 
the section in the manner proposed. 

Spencer, J • — In this Second Appeal 
a question has arisen whether the 
sale of a right to maintenance which 
a Hindu widow executed in favour 
of the plaintiff was valid. The 
widow, who is named Lakshmi 
Hengsu, in 1904 surrendered by Exhi- 
bit B her husband’s estate to the 
nearest reversioner subject to a con- 
dition by which she became entitled 
to food and clothing for life and a 
right of residence, the food to con- 
sist of 45 rauras of rice of two 
descriptions charged on the liability 
of the surrendered properties ; and 
nearly ten years later she conveyed 
under Exhibit A her right to collect 
future maintenance in the form of 45 
muras of rice annually to the plaintiff 
in consideration of a sum of Rs. 1,000. 
The description of property in the 
document refers to another con- 
veyance of the widow’s right to col- 
lect arrears of maintenance which she 
executed on the same day. 

Mr. Anantakrishna Ayyar who ap- 
pears for the appellant concedes that 
the transfer of arrears of maintenance 
already accrued at the time of trans- 
valid. But ho argues that Exhi- 
bit B is iavalid in so far as it pur- 


2 I 

ports to transfer future tnainteuanco. 
In the lower Appellite Court in <loaI- 
ing with this point of law, the Sub- 
ordinate Judge relie. 1 on an observa- 
tion in Rani Annapiirni Sarhinr \. 
Swaininathu Ohi’ttiar (1) of Sir 
Arnold White. Chief Justice, and 
Munro, J. They stite: 

“It may be that voluntary alienj- 
tions of rights for future maintenance 
should be prohibited as well as the 
taking of sueli rights in execution. 
The legislature lias not thought fit to 
prohibit them. We are not prepared 
to say that, at any rate, where, as 
here, the amount payable is subse- 
quently fixed by agreement or by 
decree, a transfer of a widow’s right 
to maintenance from her late hus- 
band’s estate is inalienable.” 

With due deference, I fet-l some 
difficulty in accepting that dictum as 
a correct statement of the law on the 
subject. So far as it makes an agree- 
ment to pay maintenance to a widow 
transferable it seems to be opposed 
to S. 6, ('/) of the Transfer of Proper- 
ty Act which declares that an interest 
in property restricted in its enjoy- 
ment to the owner personally cannot 
be transferred by him. On this sec- 
tion and clause there is a note in the 
commentary by Shephard and Brown 
on the Transfer of Property Act, 
which is so well accented an authori- 
ty that I do not hesitate to quote it. 
It says : 

“The right to future maintenance 
cannot be attached in execution of a 
decree and it seems clear that such a 
right enjoyed by a Hindu widow can- 
not be made the subject of a sale or 
other transfer by her, since the right 
exists for her personal benefit only.” 

It may be doubted whether she 
could eifectually transfer her interest 
in property allotted to her for her 
maintenance. As regards attachment 
of the right to future maintenance 
reference is made to Diwali v Apaji 
Ganesh (2) and S. 60 of the Code of 
Civil Procedure. In Diwali v. Apaji 
Gan'sh (2), the decisio)i proceeded 
upon the proviso against alienation 
contained in the deed of assignment. 

(1) [1911] 34 Mad. 7—20 M.L.J. 785— 

8 M. L. T. 108— [1911] M. W. N. 

505—6 I. C. 439. 

(2) [1886] 10 Bom. 342. 
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But S. 60, clause (?i) is quite clear. 
The Courts have consistently held 
that a right to future maintenance 
cannot be attached in execution. In 
Nanammal v. The CoKector of Tri- 
rhinopofy (3), the fact that the right 
to maintenance had ripened into a 
decree did not, in the opinion of 
Abdur Rahim, J., and Munro, J. who 
was also a party to Rani Annapurni 
Nachiar t. Sivami natha Cheitiay (1), 
make the right to maintenance any 
more attachable. In Palikany Mam- 
mad Y.Krishnan .Vr/?r(4). Sadasiva Ay 
yar and Moore, JJ., had no 
hesitation in holding that 
there could be no attachment of a 
right to future maintenance. As 
pointed out by Sadasiva Ayyar, J., 
in that case, the public policy of pro- 
hibiting transfers found in S. 0 of the 
Transfer of Property Act and the 
prohibition against attachment under 
Civil Procedure Code, both rest upon 
the same foundation. In England it 
was held in Waikinx v. VVaikins (5), 
that alimony granted to a separated 
wife was not alienable by her. Bind- 
ley, L.J., indicates the reason for this. 
He says the Court which orders it 
never loses its control over it and the 
doctrine of inalienability is based on 
the old ecclesiastical law. The learn- 
ed Judges, who decided Rani Anna- 
purni Nachiai' v. Su'uminathn Cheltiar 
(1) evaded the application of the 
Transfer of Property Act by saying 
that the right to future maintenance 
was not in their opinion property.’* 
^shagiri Ayyar, J., in Sexhappa 
Heyfjade v. Chan layya He<jfjade (6) 
also expressed an opinion that a right 
to maintenance would not be covered 
by clause (^/) of S. as it could not be 
described as an interest in property 
restricted in its enjoyment to the 
owner personally. But my learned 
brother, Oldfield, J,, who sat with 
him pronounced an opinion only on 
the other question which arose as to 
the maintainability of the suit in a 
Small Cause Court- In An nada Midtan 

(3) [19U9] 20 M. L. J. 97 -5 1. C. 8^ 

(4) U917J 40 Mad. 302-30 M L J 

361— 34 I. C. 381. ' 

(5) [1896] Prob. 222—65 L.J.,P 75— 
74 L.T. 636—44 W.R. 677 

(«) [1919] 37 M. L. J. 402—53 I C 


Roy v. Gour Mohan Mallik (7), Moo- 
kerjee, Acting Chief Justice, in deci- 
ding that the chance of a Hindu re- 
versioner succeeding to the estate of 
the last full owner was not alienable 
property under clause (cr) of section 6, 
discussed a definition of “ property”, a 
definition which could cover a widow’s 
right to maintenance. He pointed out 
that when non-existent property is 
made the subject of a contract, the 
party who takes the agreement is in 
no better position when he attempts 
to defeat the application of the statu- 
tory provision by this means, as no 
Court of equity will assist him in his 
endeavour to accomplish his purpose 
which is opposed to public policy In 
12 C. L. J , there are two instructive 
cases, AH Midia v. Haidar AH (8) 

^d Tara Sundari Debi v. Saroda 
Charan Bamn’jvv (9). Mookerjee, J., 
observed in the earlier case at page 
133 that if a person is entitled to a 
monthly allowance under a deed the 
allowance can be attached by an exe- 
cution creditor only after it has be- 
come due so that an assignee of 
decree for arrears of maintenance can 
execute it against the judgment-debtor 
in the same manner as the original 
decree. holder and at page 154 where 
land has been granted in lieu of a 
right to maintenance the interest of 
the grantee is liable to be sold in exe- 
cution of a personal decree. He quotes 
the decision in Harrix v. Broxrn (10) 
by the Privy Council where a monthly 
allowance of Rs. 50 devised by Will 
tor the maintenance of a daughter 
was transferred and the Privy Council 
reared the assignment as operative. 

^1^^ case no question as to the 
illegality of the assignment by the 
legatee Flora Williams of this allow- 
ance was raised with reference to S. 0 
of the Transfer of Property Act. The 
two cases Enact Hoxxeiu v. Nujeeboo- 
niHsQ Bcijum (H) and Maharajah 
Dheraj Mehtab Chan.d Bahadoor v. 




aoo 


■ZD 


496-33 C.L.J. 457-59 I C 4^ 
(8) [1910] 38 Cal. 13—14 C.W.N. 918- 
12 C L.J. 130-6 I.C. 826. 

Moml P C.L.J. 146—7 I.C. 80. 

(10) [1901] 28 Cal 621—28 I.A. 159— 

5 C.W.N. 729—3 Bom. L.R. 808— 
^ 8 Sar. 92 (P.C.). 

(11) [1869] 11 W.R. 138. 
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Sreemutee Dfiun Coornaree (13), the 
latter relating to an annuity charged 
on an estate in favour of a brother 
which was held to be attachable in 
execution, are not very material to 
the question before us, as they were 
decisions prior to the passing of the 
Transfer of Property Act in which the 
provisions of the Civil Procedure Code 
alone were considered. In the present 
case the provisions for residence and 
clothing under Exhibit B. appear to be 
undoubtedly interests restricted in en- 
joyment to the widow Lakshmi Heng- 
su. As the allowance of rice was 
intended to be for her support after 
she had parted with her interest in the 
land and as it would come to an end 
at her death this also appears to be an 
interest restricted to her personally, 
and a transfer of such an interest is, 
in xny opinion, prohibited on grounds 
of public policy by S- 6, clause ('/). 
Whether after a decree has been ob- 
tained for arrears of past maintenance 
the decree-holder can assign the decree 
for execution is a matter which does 
not require to be decided on the facts 
of this case. As the decision in Rani 
Annapurni Nacbiar v. Swaminatha 
Chettiar (1), appears to be at variance 
with S. 6 of the Transfer of Property 
Act and the other decisions already 
referred to, we refer the question to a 
Full Bench. 

“ Whether the interest of a widow 
who has obtained by a registered deed 
a right to future maintenance during 
her life-time even if charged upon 
specified immoveable property is 
capable of being transferred when 
the transfer is attempted to be ef- 
fected at a time before the mainten- 
ance has become due. ” 

OPINION 

Schwabe, C. J. — The question re- 
ferred to the Full Bench is : 

“Whether the interest of a widow 
who has obtained by a registered 
deed a right to future maintenance 
during her lifetime even if charged 
upon specified immoveable property 
is capable of being transferred when 
the transfer is attempted to be effect- 
ed at a time before the mainten- 
ance has become due,’* 

I do not think that it is possible 
give a general answer to this 


to 


(12) (1872) 17 W.R. 254. 


question, and I will confine myself 
to considering whether the assigi.- 
ment in this case is valid By a 
document called a general power- of 
attorney, the widow surrendered all 
her interest in her late husband's 
property in favour of the nearest 
reversioner of her husband in con- 
sideration of his agreeing to pay 
some debts of the husband and to 
maintain her during her life time. 
The document then continues (accord- 
ing to a corrected translation) : 

“Besides maintaining me by giv- 
ing me food and clothing, etc. un- 
til my life-time you should also 
perform my obseciuies, etc., after 
my death. Henceforward, you should 
also perform the sraddhas of iny 
husband, father-in-law and mother| 
-in law, making the necessary ex- 
penses therefor If it is not 

convenient for me to live jointly 
with you, I should remain in the 
building where I now reside. In 
that event, except that for my food 
and clothing you should pay year- 
ly 33 muras of kuchiu rice and 13 
rauras of beltige rice ch rged on 
the following properties, I have no 
r'ght to contract any debts as a 
charge on the said properties or 
have any claim to the return of the 
property. 

Whether the right to future 
maintenance, apart from a contract, 
or under a contract to provide clo- 
thing, board and residence in the 
house of the other contracting party 
is property at all within the mea- 
ning of section 6 of the Transfer 
of Property Act is a matter upon 
which there has been considerable 
divergence of opinion, but it is un- 
necessary to consider that here, as 
in my judgment, it is a purely per- 
sonal right and is clearly inalien- 
able. 

The right under a -lontraet to a 
defined amount in cash or kind for 
future maintenance is, in my judg- 
ment. ‘property* under the enabling 
words of section 6 of the Transfer 
of Property Act of 1882. But the 
question remains whether it is an 
interest in property restricted in its 
enjoyment to the owner personally, 
such an interest under clause (d) of| 
that section being inalienable. This 
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must depend on the facts of each 
particular case and must be ascer- 
tained by the ordinary rules of the 
ir terpretation of the contract ; the 
question b( ing, whether the inten- 
tion of the parties was that the 
Tight shonld be personal and there- 
fore inalienable. That intention is to 
be ascertained from ' the language 
of the document itself and the sur- 
rounding circumstances at the time 
of its execution. It must be con- 
sidered as a contract to come into 
operation at once, and in the light 
of the surrounding circumstances 
as they then stood. What has in 
fact happened since, is not a rele- 
vant consideration except perhaps 
as an illustration of what may pos- 
sibly have been in the contempla- 
tion of the parties at the time of this 
contract. The widow was surrender- 
ing her life-interest in the proper- 
ty in exchange for the agreement 
for maintenance, and it seems 
to have been quite clearly 
in the contemplation of the parties 
that the reversioner should continue 
in possession of the property and of 
the family house, and the fact that he 
has since sold the property does not 
help us to arrive at the true interpre- 
tation of the contract. 

Examining the contract itself, we 
find that the first alternative form of 
maintenance provided was by resi- 
dence in the house and by sharing the 
meals of the family. The second al- 
ternative Was that, if she chose to live 
apart, she should receive definite 
amounts of paddy secured by a charge 
on the land. There is no provision 
for an election once and for all, and 
I see no reason why she should not at 
her will at one time live in the house, 
and at another live away and receive 
the paddy. This leads me to the con- 
clusion that the intention of the 
parties to be derived from the docu- 
ment was that the rights under the 
contract should be personal and in- 
alienable; for, she could not give to 
another the right of living and feed- 
ing with the reversioner’s family, 

I think that the view expressed 
above that this question must turn on 
the intention of the parties, reconciles 
most, if not all, of the apparently 
conflicting decisions on this question. 


The right to future maintenance 
properly so called- by which I mean 
the right to be maintained by the 
supply of clothing, board and lodging 
is inalienable, and so I understand 
the statements in the text-books, 
Trevelyan’s Hindu law, TI Edition, 
page 80, "W est and Buhler’s Hindu 
Law, page 253 and Shephard and 
Brown Transfer of Property Act, 
page 209, and so, I think, may be 
explained the deci^^ion in Rajat 
Kamini Debi v. Raja Safija Niranjan 
Chakrabarty H3), where, on facts 
somewhat similar to these, it was 
held that a widow who released her 
life-interest in return for an agree- 
ment to pay her Rs. 100 per annum 
and supply her with 39 maunds of 
rice per annum could alienate her 
interest under the agreement; for, in 
that case, it was no part of the agree- 
ment that she should be clothed, fed 
or housed and therefore there was 
nothing personal about the contract 
at all. This too, was, I think the 
view of Mookerjee, J., who in two 
cases decided in the same month held 
that the widow’s right to maintenance 
under one contract could be taken in 
execution and under another it could 
not. Asad Ait Molia v. Haidar A/i (8) 
and 'Tara Sundari Debi v. Saroda 
Charan Banerjee (9). The right to 
attach is governed by the Code of 
Civil Procedure, but in his judgments 
he discussed fully the inalienability 
of such right. In Tara Sundari Debi 
V. Saroda Citaran Banerjee (9), in 

held the right inalienable 
and, therefore, not attachable, the 
payments were not to be made until 
the donee lived separately from the 
family, and he distinguishes between 
cases where the provision of land, 
money or goods is taken in lieu of 
maintenance without any restraint 
upon alienation where the land, 
money or goods are alienable and 
cases where the right is purely per- 
sonal. In the latter, he considers 
that, even when the right is merged 
in a decree, it is not alienble. Bhyruh 
thunder Ghose v. Mubo Chunder 
irooho (14), Enaet Hossein v. Hujeebo- 
ontssa Begum (11) and ^faharajah 
I^heraj Mahtab Chand Bahadoor v. 

[1919] 23 C. W. N. 824: 

(14) [18fi6 5 W. R. III. 
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Sreemuttee Dhun Commaree (12), 
I think may be reconciled on the 
same ground. R<ini Annapiirni 
Nachiar v. Swaininatha Chettiar (1) 
and the explanation of it in Falik- 
ctndy Maynrnad v. Kishnan N'air (4). by 
Sadasiva Ayyar, J., do not assist 
me in arriving at the principle to be 
applied. The remarks of Seshagiri 
Ayyar, J., in Seshappa Hegga ie v. 
Chdudayyo. Heggwle (6), on this point 
were purely obiter but can properly be 
explained by limiting their application 
to cases of maintenance properly so 
called. I do not think that any use- 
ful purpose will be served by going in 
further detail into any of these cases 
or others to which our attention was 
drawn. 

I answer the question referred by 
saying that this widow’s right to fu- 
ture maintenance was inalienable. 

Oldfield, J . — The question referred 
s stated in general terms, which, as 
the referring order of Spencer, J., 
and the argument before us shows, are 
liable to be applied to interests of 
different kinds and subject to differ- 
ent legal incidents. Some confusion 
has again been introduced by reliance 
on the exemption under S. 60, Civil 
Procedure Code, of a right to mainte- 
nance from attachment. But that 
exemption is inconclusive, when, as 
here, a transfer by act of parties is in 
question and when some of the des- 
criptions of property enumerated in 
the section certainly are not, and it is 
not to be assumed that a maintenance 
right is, exempted from attachment. 
Authorities relating to attachment 
are accordingly irrelevent, except in 
so far as they deal with the only pro- 
vision of law at present material, S. 6 
(d), Transfer of Property Act, under 
which property cannot be transferred, 
if it is : “ Restricted in its enjoy- 

naont personally to the owner.” 

And on this account Palikandy 
^^mmad v. Kishnan Nair (4), one of 
the decisions of this Court regarded 
as conflicting in the reference, is not 
'^^istance, the prohibition against 
Attachment having been relied on 

ireetly. Xhe other Rani Annapurni 

rt* Chettiar (1), proceeds 

n the view that a right to future 
*»Aintenance is not property within 


the enabling words or an interest in 
property contemplated by paragraph 
(i/l of S. 6. But, with all respect, we 
have not been shown that this view 
has been taken elsewhere; it is incon- 
sistent with the statutory exclusion of 
such a right from property liable to 
attachment ; and, if it were accepta- 
ble, explaiiation would still be neces- 
sary as to the law, by which th«» vali- 
dity of a transfer of what is not pro- 
perty is recognized or can be tested 
at all. 

Authority need not be cited to show 
that S. 6 (■/) requires more than the 
termination of the interest in (Question 
with the life of its owner. But in the 
present case that requirement is com- 
plied with. For it is not conceivable 
that Exhibit B was meant to enable 
the widow to have some other person 
clothed or to introduce any stranger, 
■he might nominate, to the family 
meals. The rights conferred on her 
are clearly personal ; and it is there- 
fore unnecessary to follow Mooker- 
jee, J., in his exhaustive discussion in 
Tara Sundari Debi v. Saroda Chdran 
Banerjee (9), of the questions (1) whe- 
ther an interest created in lieu of and 
in discharge of a right to maintenance 
is assignable and (2) whether it is 
material that the right is enforceable 
by a charge on immoveable property. 
For as regards the first I agree that 
there is no question of a discharge in 
Exhibit B, the widow’s option to 
return at any time to actual main- 
tenance instead of a periodical al- 
lowance haring been preserved, and 
as regards the second the only sub- 
stantive right under transfer is the 
right to future maintenance already 
considered and no question of an im- 
personal interest in land available for 
the enforcement of that right can 
arise, except incidentally and in case 
a default takes place. 

I concur in the opinion expressed 
by my Lord. 

Coutts Trotter, J. — I am of the 
same opinion and have nothing to 

add. 
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Full Bench 

spencer, KUMARASWAMY Sastry 

AND RaMESAM, JJ. 

Muhammaf! Plaintiff 1. — Ap- 

pellant. 

V. 

Puckrirhi Umma an/ oflh'rs — De- 
fendants — Respondents. 

S. A. No. 1493 of 1919. and S- A. 
No. i)06 of 1919, D/-21st February 
1923, against the decree of the D. J., 
North Malabar in Appeal suit No. 656 
of 1917. 

Malabar Lau- — Marumakkattagam Mappillas 
0 / North Malabar—^' StrUothn -'^Custom of 
setthng property on females and their female 
descenda}its to the exclusion of mnles\not proved, 

Ihere is no custom among the Maramakat- 
tayam Mappillas of North Malabar by which 
males are treated as having no right to b* 
consulted in the managernenta of the afiairs of 
ID© tarwad or tavazi and no right to partici- 
pate m the income of the tarwad or tavazi 
proi^rties. This property cannot be settled 
as htrxsothu on the female members of a tar- 
wad or tavazhi to the exclusion of the males 
or so as at least to authorize the female mem- 
bers to sell the family property otherwise than 
or necessary tarwad purposes without the 
consent of the males. (P. 30, C. 2] 

P . M. Menon — for Appellant. 

C. Mo/lhavun Nair {witfi B, Porker)— 

for Respondents. 

Order of Reference to Full Bench. 

Spencer, J. — In these connected 
Second Appeals a question of law has 
been taken whether a course of devo- 
lution of property among females to 
the exclusion of males is unknown in 
North Malabar and is repugnant to 
Marumakkattayam law as followed 
by Mappillas in that district. Th® 
Subordinate Judge and the District 
Judge who heard the first appeals 
have com%/ to different conclusions on 
the point, and the authorities to 
^hich the District Judge refers in 

his judgement are neither clear nor 
uniform. 

In Bivi Umah v. Keloth Ciieriyath 
Kutti (1), an instrument of gift which 
limited the descent of property to the 
female line was held by Collins, 
C.J., and Parker, J., to be valid! 
The learned Judges observe that the 
gift was of the class known as Stri- 
sothu or henumula and created an 
estate known to Marumakkattayam 
usag^. They quote Kunkacha Umma 

(1) [mofM^W.N. 693—8 I.C. 56^ 


V. Kutti Mammi Hajee (2), a Full 
Bench case, which is not however an 
authority upon the significance and 
legality of strisothu gifts. On the other 
ha[id in Kunhamina v. Kunharnhi (3), 
Miller and Munro, JJ., refer to a 
similar gift to females excluding males 
as being an attempt “to create a perpe- 
tual succession confined to females, a 
course of devolution equally unknown 
to the Marumakkattayam and to the 
Muhammadan Law.” 

We might feel bound to follow this 
ruling, were there not certain obser- 
vations in the judgment which indi- 
cate that the decision turned rather 
on a question whether the last survi- 
vor of a tenancy in common created 
by the gift deed had the power of 
disposing of the property to the 
exclusion of the descendants, if any, 
of the donees, than on the validity of 
the condition in the gift deed as to 
the exclusion of males, which the 
learned Judges describe as a condition 
of no real importance. 

To a certain extent the statement 
that the condition in the gift deed 
excluding males was invalid was thus 
an obiter ttictum. 

The District Judge (Mr. Reilly) 
states in his judgment that he has 
come across instances in North Mala- 
bar of devolution of property being 
limited to females, and a case of a 
fitri.'yothu tarwad came before-Bak- 
weell, J., and myself in ThazhaUi Soopi 
V. Pdlhkkal Martyoma {^). Such an 
usage was judicially 'recognized by Mr. 
Thompson the District Judge of North 
Malabar, in Appeal Suit Nos. 641 and 
647 of 1891 on the file of that Court 
which came on appeal to the High 
Court in Second Appeals Nos. 1127 
and 1128 of 1892. 

In view of the divergence of opinion 
both in the Courts below and in this 
Court as to the validity of such a 
provision occurring in a gift, I think 
that the question of law as stated 
above should be referred to a Full 
Bench of this Court. 

(2) [1893] 16 Mad. 201—2 M.L.J. 226 

315—1 I. C. 195^'^ 
393—38 M.L.J. 

200—27 M.L.T. 169— 
(1920) M.W.N. 279—55 I.C. 760. 
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Ayling, J . — I agree to the refer- 
ence proposed by my learned brother, 
though I should personally be content 
to simply follow Kunfidmina v- Kun- 
hambi (3). 

Judgment. — Opinions appear to be 
conflicting as to the validity among the 
Mappillas of North Malabar of a gift 
of property as i^trisothu or women’s 
property which, it is said, means a 
gift to a female and her female des- 
cendants only, to the exclusion 
of her male descendants. In Second 
Appeal No. 1127 of 1S92 Mr. Arthur 
Thompson, the District Judge of 
Tellicherry, expressed an opinion 
favourable to the legality of such a 
stri«()thu disposition but the High 
Court, Muthuswamy Ayyar and 
Best, JJ,, disposed of the case on the 
ground that the suit of the male 
karnavan questioning it was barred 
by limitation. 

Collins, C. J., and Parker, J„ 
also regarded such dispositions as 
valid in Bivf Omakv, Keloth Cheriyath 
Kutti (1), and in Second Appeal 
No. 1502 of 1894 wirh reference to the 
documents now in suit. A deed of this 
kind came before Miller and Munro 
Kunhdniina v. ^unhombi (3), where the 
question was whether a gift could be 
regarded as a gift to the females mi n- 
tioned therein as tenants* in-common 
or a gift to the donee and her female 
descendants as a sort of tavazhi. 
The Court took the latter view which 
was sufficient for the disposal of the 
case. The learned Judges, however, 
observed incidentally that it had not 
been contended that the condition of 
enjoyment could stand so far as it 
excluded males altogether. For the 
purposes of the case, it made no dif- 
ference whether males were excluded 
or included as the intention to create 
a tavazhi was clear and that was 
enough to invalidate a disposition by 
one of the female donees only. In 
Thdzhai Soopi v. Pallikkal Mariyoma 
(4), it was not disputed that a woman, 
described as the Karnavathi, was the 
manager of the Marumakkattayam 
tarwad in question which is referred 
to by the learned Judges as a strisothu 
tarwad, but the question whether the 
male members of the family were 
excluded from ownership as well as 
rom management did not arise. 


Mr. Menon contended before us that 
this is the real meaning of a sinsot/iu 
gift and that a stn'sot/iu tarwad in 
North Malabar is merely a tarwad in 
which the right of management is in 
the senior female instead of in the 
senior male, according to the system 
which prevails in the adjoining district 
of South Kanara with reference to 
Aliy aso-ntana tarwads, and that other- 
wise the male members of the family 
have an equal interest with the 
females in the tarwad property. He 
also contended that the question had 
never arisen directly between tite 
female members of a tavazhi claiming 
under such a gift and the male mem- 
bers. Coming now to the two suits, 
which have given rise to this refer- 
ence, the District Munsif dealing v/ith 
both suits purported to follow Kutiha- 
mind V. Kuii/iainb? (3), and held that 
Marumakkattyam usage only knew of 
tarwads and tavazhs, and that its con- 
ception of a tarwad or a tavazhi is that 
it consists of a female common ancestor 
and her descendants, male and female 
in the female line, and that a tarw’ad 
or a tavazhi consisting of females 
only to the exclusion of male descen- 
dants of females was a thing so far 
unrecognized by Marumakkattayam 
usage. The appeal in one suit came 
before the District Judge, Mr. Reilly 
and the appeal in the other before the 
Subordinate Judge, the late Mr. K. V. 
Karunakara Menon. The latter 
observed in his judgment that it had 
rightly been conceded before him that 
the gift deed did not exclude males 
from participating in the income 
of the properties, and that all that 
was contended for was that the 
right of management was in 
the females. This contention he 
rejected observing that in Kunho.mina 
v. Kunhainbi (1), a gift like this had 
been held to create a tavazhi consist- 
ing of males and females and that 
the present gift must be taken to have 
been made to a tavazhi consisting of 
males and females. In the other 
appeal, the District Judge, Mr. 
Reilly, took a completely different 
view and held that Exhibit B created 
what was sometimes knewn as a 
strisothu tarwad or tavazhi consisting 
of a woman and her female descen- 
dants who alone have the right of 
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management and that it was unneces- 
sary to consider whether the male 
descendants would have any right of 
maintenance. He regarded the obser- 
vations of miller and munro, JJ., 
in Kunhamind r. Kunhambi (3), as the 
obiter ilirta of Judges whose exper- 
ience had lain in South and not in 
North Malabar, the usages of which 
vary in several respects. He further 
observed that instances in which the 
devolution of property was confined 
to the females of a family had come 
to his own knowledge among the 
Marumakkattayam Mappillas of 
North Malabar and that he under- 
stood that that course of devolution 
was recognized in South Kanara. 
Accordingly he held that the male 
members of the family were not 
entitled to question the sale by the 
female members under Exhibit I. 

As we regard the decisions and 
other materials before us as incon- 
clusive we have decided before dis- 
posing of the reference to call for a 
finding from the District Judge of 
North Malabar in Second Appeal No. 
1493 of 1919, in which the question 
necessarily arises, as to whether ac- 
cording to the custom or usage pre- 
vailing among the Marumakkat- 
tayam Mappillas of North Malabar 
property may be settled as strixothu 
on the female members of a tarwad 
or tavazhi to the exclusion of the 
ijjal 0 g^ or so as at least to authorize the 
female members to sell the family 
property otherwise than for necessary 
tarwad purposes without the consent 
of the males. Fresh evidence may 
be taken. Finding will be submitted 
in two months after the local vacation. 
Seven days will be allowed for objec- 
tion. 

- ORDERS 

Seeing that both sides were not 
ready on 25th July and applied for an 
adjournment and that the time al- 
lowed for returning a finding did not 
expire till 18th August, we think that 
the District Judge might properly 
have granted an adjournment. 

Considering the importance of the 
question at issue, we are not inclined 
to decide it on the materials on re- 
cord and we direct the District Judge 
to give the parties another oppor- 
tunity for adducing evidence. 


Opinion of the Full Bench 

In calling upon the District Judge 
to record evidence of a custom or 
usage prevailing in Malabar of males 
being excluded from tarwads or 
tavazhies managed exclusively by 
females of certain Marumakkattayam 
Mappillas, we discussed in some 
detail all the decisions in which such a 
custom might be said to have been 
judicially recognized or its recogni- 
tion refused, and we stated that we 
regarded them as inconclusive. The 
District Judge was therefore asked to 
return a finding on such evidence as 
might be produced before him to 
prove the existence of the particular 
custom in question. This he has 
done, and we agree with him in hold- 
ing that it is wholly inadequate to 
prove the prevalence of any custom 
by which males are treated as having 
no right to be consulted in the 
management of the affairs of thei 
tarwad tavazhi and no right to' 
participate in the income of the 
tarwad or tavazhi properties. It is 
not necessary to express any opinion 
as to the existence of tarwads in 
which the manager or Karnavathi is 
a female. 

We therefore answer the reference 
made to us in the affirmative. 
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Full Bench. 

ScHWABE, C, J., Oldfield, Rame- 

SAM, DEVADOSS and COLERIDGE, JJ. 
Dharam Singh — Petitioner- Accused. 

V. 

Emperor — Opposite Party. 

Cr. R. C. No. 894 of 1922, (Cr. R. P. 
No. 747 of 1922) D/-24th April, 1923, 
from the Order of the Bench of Magi- 
strate, 1 st class, Coimbatore, in S. C. 
No. 182 of 1922, D/— 16th November, 
1922. 

Crimitidl P. (7., S. 866 — Trial of summons 
cases No difference betioeen, Suramary & 
ordinary trials. 

There is no difierence between summary 
triads of summons cases and the eridinary 
trials of summons cases. [p. 31 , C. 1] 

V'. L. Ethiraj and M. C. Sridhara ^^ — 

for Petitioner. 

The Public Prosecutor — for the Crown. 

Order. — This case raises the same 
point as Criminal Revision Case 
No. 691 of 1922 [Ponnusumi Odayar v. 
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JRamasami Thevan (1) [the only ditf- 
erenoe being that it was tried sum- 
marily under Chapter XXII. In our 
judgment, there is no diffprence bet- 
ween summary trials of summons 
cases and the ordinary trials of sum- 
mons cases. This petition must be 
dismissed. The sentence is light but 
in the circumstances as he has already 
been released and only has a few 
more days to serve we reduce the 
entence to 11 days. 

Petition dismissed, 

(1) 1924 Mad. 15—46 Mad. ?5o— 45 M. 

L.J. 224— (1923) M.W.N, 519 (F.B.) 
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Spencer, j. 

W. T. Thiruvanga iachariar — C om- 
plainant —Petitioner, 

V. 

8. Ckockalingam Chetty and an- 
other — Accused — Respondents. 

Criminal Rev. No. 748 of 1921 
D/*6th February, 1923, from the order 
of the 3rd Presy, Mag., Madras, in C. C. 
No. 4408 of 1921 D/-20th July 1921. 

(а) Penal Code^ Ss. 342 and 214— Absence 
of accased^no defence if instigation proved. 

It would be Qo defeace against the charge 
under Ss. 342 and 114 Penal Code for the accus> 
ed to say that he was not present at the actual 
arrest, If in fact he was instrumental in getting 
the arrest made, and. if after it was made, he 
instigated the bailift to wrongfully confine a 
debtor, in spite of a protection order in his 
favour, (P 31 0 21 

(б) Criminal Trial— Compoundable offence-- 

Damages awarded in a Civil suit— Criminal 
trial not justified. 

It is undesirable that an accused should 
again be put on his trial in a Criminal Court 
for a compoundable ofience, after he has 
purged his oftence in the Civil Court in the 
form of damages. [p. 31,- C. 2] 

C. Narasimhachariar — for Petitioner. 
Nugent Grant — for Accused. 

N. V, Madhavan Nair — for the Crown. 

— The accused were tried by 

1 Q 91 Presidency Magistrate in 
iv^I, for getting the complainant 
arrested on a warrant and sent to the 
oivil Jail, when he possessed a valid 
protection order. The acts of the 
accused were taken as offences falling 

TnA®' I®- 342, and 114, 

in trial ended 

anA accused, 

amd this is an application to set aside 

tne discharge and to order further 
enquiry* 


The reasons given by the Magis- 
trate are (1) that the evidence shows 
that 1st accused was not present when 
the arrest was made; (2) the Bailiif 
who made the arrest takes the whole 
responsibility on himself ; and (3) 
prosecution failed to make, out a case 
against the accused. 

The Bailiff (P. W. 3) no doubt stated 
in his evidence that he acted on his 
own interpretation of the protection 
order. But in his report (Ex. L. 3t, 
he stated that the 2nd accused was 
worrying him to do his duty and to 
arrest the man and take him to jail ; 
and prosecution witnesses 2, 4 and 6 
stated in their evidence that accused 
1 insisted on the complainant being 
taken to jail. 

The Magistrate’s observation that 
the prosecution had not made out a 
case against the accused is thus not 
justiffed by the record. It would be 
no defence against the charge under 
Ss, 342 and 114, Indian Penal Code for 
the 1st accused to say that he was not 
present at the actual arrest, if in fact 
he was instrumental in getting the 
arrest made, and, if after it was made, 
he instigated the bailiff to wrongfully 
confine a debtor, in spite of a protec- 
tion order in his favour. 

However, since the accused were 
discharged, a civil suit based on 
the same cause of action has been 
decided and the 1st accused has been 
mulcted in heavy damages for his 
ill-advised actions. The appeal has 
also gone against him. I think it is 
not necessary in the ends of justice 
that he should again be put on his 
trial in a Criminal Court for these 
compoundable offences, after he has 
purged his offence in the Civil Court. 
It would be a savour of vindictiveness 
to press further proceedings against 
him. 

As regards the 2nd accused the 
same reasons cannot be urged in his 
favour. There is plenty of evidence 
that he was present at the arrest and 
that he pointed out the complainant 
as the person to be arrested. I set 
aside the order of discharge under 
S. 437, Criminal Procedure Code and 
direct the 3rd Presidency Magistrate 
to make further enquiriesfinto his case. 

Order moiified. 
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Oldfield and venkatasubba 

RaO» jj. 

Muthukarufypd Chettij — Appellant 
Respondent. 

Paiya Kdvandtin and another — Res” 
p ondents. 

A. A A. O. No. 113 of 1921, D/- 16th 
February 1923 against the decree of 
the Sub. J., Salem, in A- S. No. 307 of 

1921. 

(а) Civil P.C.,S. Ilo—Dcclininfj jurisdiction. 
Where the Lower Appellate Court held that 

the Dt. Muusif had no jurisdiction to allow the 
execution and it dismissed the execution appli- 
cation on the ground that it was made to a 

Court not having jurisdiction. 

Held ■ that, in doing so, it declined junsdic- 
t on within the meaning of S. 115. IP. 32, C. Ij 

(б) C’.vil P. c., S. an— Transfer of area— 

jarisdicdion to execute. _ ^ j . . 

The area, in which the judgment-debtor 
lived was transferred from the jurisdiction of 
the principal Dt, Munsif of Salem, who pa-^sed 
the decree sought to be executed, to that of the 

Dt. Munsif of Namakkal. 

Held', the latter Court hsd jurisdiction to 
execute the decree. 42 M. 321 Foil. 

K , Sankarasastri — for Appellant, 

g. Stiarama Rao — for Respon- 
dents. 

Judgment. — This is an appeal by a 
decree-holder against the decision of 
the Lower Appellate Court passed at 
the instance of the judgment-debtor, 
here respondent, and setting aside the 
decision of the District Munsif of 
Narnakkal that he had jurisdiction to 
execute the decree. 

Tlie decree was passed on the Small 
Cause side and it is urged first that 
no Second Appeal lies. That objec- 
tion must be sustained- But we have 
been asked to treat the appeal as an 
application in revision. We think 
that we are entitled to do so. It is 
contended that the Lower Appellate 
Court did not decline jurisdiction or 
assume jurisdiction, which it had not, 
but simply made a mistake in a ques- 
tion of law relating to jurisdiction- 
That view is not in qur opinion cor- 
rect. The Lower Appellate Court 
■held that the District Munsif has no 
Ijurisdiction to allow execution and it 
has dismissed the execution applica- 
tion on the ground that it was made 
to a Court not having jurisdiction. 
We think that, in doing so, it declined 
jurisdiction within the meaning of 
s. 115 


On the merits, the question arises 
from the transfer of the area, in which 
the judgment debtor lives, from the 
jurisdiction of the principal District 
Munsif of Salem, who passed the 
decree sought to be executed, to that 
of the District Munsif of Namakkal 
in whose Court the application for 
execution has now been made. It is 
urged that only the former Court has 
ever had jurisdiction to execute the 
decree and the decree-holder’s proper 
course is to apply for a transfer of the 
decree to Namakkal. That contention 
is inconsistent with the decision in 
Scenf J^adan v. Muthusamy pillni (1). 
We are asked to di,stinguish that 
decision on the groumi that it relates 
to the execution of a decree for a sale 
of immovable property. But we can 
find nothing in the language used in 
the judgments there to show that such 
a distinction was in the minds of the 
Learned Judges or that they were 
considering the question, except as it 
was referred to them, perfectly gene- 
rally. It may be noted that the 
previous case in connection with 
which the reference was made, Subbiah 
Naicker v. ' Ramanathan Cheiluir (2), 

related to a money decree ; and if 
this distinction had been thought 
material, it is ditficult to believe that 
nothing v/ould have been said regard- 
ing it. 

We are not able, on principle, to see 
why it should be material and we do 
not think it necessary to add anything 
on the question of principle to the 
judgments of the Full Bench or in 
particular to the very clear statement 
of law contained in the judgment of 
Ayling. J. The result is that the 
appeal against the appellate order is 
allowed with cos*^s here and in the 
Lower Appellate Court, the District 
Munsif’s order including the portion 
relating to costs before him being 
restored. He will proceed with the 
execution according to law. 

Order set aside. 

(1) [1919] 42 Mad. 821—11 L,.W. 
63—37 M.L.J. 284— (1919) M-W-K 
640—26 M.L.T. 223—53 I.C. 213 

(F.B.) 

(2) [1914] 37 Mad. 462—1 L.W.. 

251—26 M.L,.J 189— (1914) M.W 
N. 205—22 I.C. 899. 
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F". -Sf. K SuVitr^rji J/u /a/t — Plain- 
titf — Appell Hit 
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Uade under the name and style of V* 
S. V iradiraji Minialy ir) '^hop >fo. 1 54 . 


V. 

Thanfjv^hi Mufa^i an! Res- 

pondent. 

A. S. N" 3r> to 33), 30s, ioo to 40H 
of 191S. '2’)i:o. '?Sti. 23t'i. 30th 

and 3Ut Au':'’ut, 1332 and I Uh and 
19th Ssntemb T, 13 22 a^iinsr th ' 
decrees o*' t’i3 Ot. C mrt, Chins^leput, 
in O. S. Xot. 1.3 o^ iOl) etc. 

(®) f'Ti’i l i [j i n .T ti it fdixily^^ lyiig pro- 
perty is not 'e 1 if /) trp i<te. 

No memHpr of a ioint fami»y has aright 
incur debt-) fop bnyinsr proppp'y. (P 3V C 1] 

(6) ffin i i La ■' — .f -i t fd’nl y—Tra te a^^etn 
«« also other pr iperty is liable if vioney g-tt on 
%ts score. 

Where an accredited a^^at of the fanfly, 
who Cipple-* op a Kisiooss o-i beh^'fnf t »e 
faniMy, contracts for pi)rpoBe<3 of the 

trade, the 0'»P0'>ae for which he co iTHct'* the 
debt U a f imily purpose hec^^ij e the traie i« a 
family cor cern and the rreditorq are ef. titled to 
^ aRains’. f!ie wlmie of t 1© family property 
and -i minor member ig hoind inasmuch an 
the debt in borrOA'cd for a family pnrnoqo 

(P 35 0 1,9,1 

T. R. Rom r^han fra hj<»' and 
Krtahnaai irh (Hnr—tov Appellant. 

T. Na^aHm 'm A i jan ia>’. ,V. *S'. 

Ratignsxvnmi Aiynnoar. E S. Chi'fam- 

baram Ptffm\ A. R(t7Kja^wnmi Mu fafiar 
and R Subramania Iyer — for Res- 
pondents. 

Devadoss, J. This is an appeal 
gainst the preJiminary decree of the 
DiUrict Judge of Chingleput in Ori- 
ginal Suit No. 18 of 1916 by the plain- 
tiff, who sued the defendants 1 to 5 
for partition of the family properties 
and impleaded certain alienees and 
creditors as defendants. The 1st de- 
fendant was the father of the plaintiff 
and defendants 2 and 3. 4th defend- 
ant is the brother’s son of the 1st de- 

defendant is the mother 
?i qo I^efendants Nos. 6, 

are alie- 

“®®®; .The rest are creditors. 

rhe plaint allegations are the Is^ 
defendant was the manager of the 

VlVi* which plaintiff and 

ndant Nos. 2 to 4 were members. 

set out in B schedule 

•Uiilyr f propertied The 

PiMUtifrs family earriod on a cloth 

1924 M— 5 & 6. 


The iti'l defend inC who w:i.i at o-Hiiity 
with the re^t of the fimily .-arriod on 
a ‘jpt).iriie trade in anoCnpr shop 
under a different Vi!a.^am. He con- 
tri-c.e i .leht< and pn r dvi.p,! snoje pro- 
pertiev .rni the plai itiff i- pot liable 

topiv frinhi-; sha-e ,,r 

P'-opertv thodeht^ r<etri ttnl by 

2n 1 defen lant. which were cot for 

family pu ^-p and w a i r !i could not 
bind t nc family. 

C. S*helule proportion wore pur- 
cha-;ei by the '.'nd dffeTidi t and the 
plaintiff did not cliim any ‘iharo in 
thoni ; hut 'Sfatod that s aoni i the Court 
holl that the 2nd defi'riclMit purchas- 
ed them out of the f imil\* fu al^?, the 

plaintiff would be entitled to!:is share 
in them aHo. 

The 1st defend \*it died hofore notice 
of the suit couM be s rvo 1 oa },fm. 
2 nd defendant was c.r-/)a‘-^' dcf^iri- 
dint dU'd a written stUom*‘rt «un- 
portin'JT the plaintiff-: ca'^p. 4rh doferi- 
dant supports the CH'ie of the credi- 
tors The creditors and o.ltonpos plead- 
ed th it the Nt defenfl v u was too old 
to m in a'.ro the farnilv c-)n--('rn, that 
2 nd defen lil t was minasriTig the 
affairs of the frmilv. f'.t the trade 
carried on by him was a farnilc trade, 
the d<*bts were incurrod fo- pnrpo’^es 
of the trade, that the pl n'r tiff, the l.st 
defendant and other members of the 
family were benefited by the trade, 
and the debts are binding upon the 
plaintiff and the plaintiff cannot ques- 
tion the alienations made by the 2nd 
defendant. 

The learned District Judge in a very 
careful and elaborate judgment held 
that the trade carried on by the 2nd 

was a family trade and that 
the debts were contracted and the alie- 
nat'ons were made for purposes 
which could bind the family and gave 
a preliminary decree for partition and 
directed that Rs. 300 should be paid 
for the marriage expenses of the 
plaintiff. The plaintiff now appeals in 
forma pauperis against that portion of 
the decree which declares that his 
shai’e is liable for the debts contracted 
by the 2nd defendant, and the aliena- 
tions are binding upon him. Original 
Suit No. 18 of 1916 was fried along 
with several other suits brought by 
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the creditors against plaintiff and de- 
fendants I to 4 for recovery of the 
amounts due to them and the evidence 
was recorded by consent in O. S. No- 
18 of 1916. The main judgment is in 
O. S. No. 18 of 1916 and the learned 
District Ju4ge has written separate 
judgments in the other suits dealing 
specifically with the case of each 
plaintiff. 

The issues common to all the cases 
are issues Nos. 6. and 15 They 
are : — 

(1) Whether the 1st defendant was 
not the manager of the family or whe- 
ther the 2nd defendant was constitut- 
ed its manager ? 

(2) Whether the trade referred to 
in paragraph 6 of the plaint is also 
family business ? 

(3) Whether the plaintiff and de- 
fendants 1 and 4 undertook to pay the 
debts alleged to be due to defendants 
7, 8 and 9 and if they did, whether any 
objection in respect thereof is support- 
ed by consideration ? 

It was agreed at the bar that issues 
6, 7 and 15 which are dealt with by 
the Dt. Judge in his judgment in O. S. 
No. 18 of 1916 should be tried first, 
and after their disposal the appeals 
against the decrees in favour of the 
creditors should be heard and decided. 

[The judgment then dealt with evi- 
dence and proceeded as follows.] 

It was next urged that the 2nd de- 
Ifendant had no right to incur debts 
[for buying property. No member 
[of a joint family has a right to 
•incur debts for buying property. But 
in this case there is no specific 
evidence except in the case of the 
loan of the 14th defenOant that anv 
money which was borrowed was 
utilised for buying property. 
It may be that the 2nd defen- 
dant thought the was mak- 
ing a large income and was invest- 
ing a portion of the income upon 
immoveable property. If there is spe- 
cific evidence that any loan wae 
given for the purpose of buying 
property it may be contended with 
soma show of reason that that loan 
could not bind > minor member of 


the family unless it was shown that 
the buying of property was a neces- 
sary purpose. 

Mr. Ramachandra Ayyar urged 
that the plaintiff being a minor 
member of a j nnt Hindu family 
which carried on tra la, his share 
of the trade assets al >ne could be 
made liable for debt3 contncted for 
trade purposes, and he relied upon 
Sanka Krishna Marti v. Tie Bank of 
Burma (1). In that case it was held 
that a minor member of a joint 
Hindu family was liible on a bill 
drawn by the manager, his liabili- 
ty being limited to his share in 
the business, on the analogy of S. 
247 of the Contract Act lIX of 1872). 
Mr. Justice Wallis (as he then was) 
in the course of the judgment quotes 
the well-known observations of 
Sausse, C: J., in Ramla! Thakursidas 
V. Lakshmichand Maniram (2) “the 
power of a manager to carry on a 
family trade necessarily implies a 
power to pledge the property and 
credit of the family for the ordinary 
purposes of that trade, ’ and obser- 
ves : "This does not seem to mean 
more than that it is unnecessary to 
enquire whether there are minors 
or not.” The principle of that deci- 
sion is, that on a bill drawn by 
the managing member, a creditor 
could obtain a decree only against 
the trade assets of a minor member 
of a joint Hindu family. That case 
does not consider what the trade 
assets are. If credit is got on the 
strength of the family possessing 
immoveable property it cannot be 
said that the assets of the trade 
are limited to the goodwill, stock 
in^ trade and outstandings This is 
quite clear from a decision reported 
in Muthaya Pillay v. Tinnevelly South 
Indian Bank (3). where a Benon of 
this Court held that the minor’s 
liability was nbt confined to the 
trade assets alone. The learned 
Judges observe at page 342. after 
referring to the cases reported in 

(1) [1911] 35 Mad. 692— (1911) 1 M. 

W.N. 385—21 M.L.J. 620—11 M. 

L T. 56—11 I.C. 79. 

(t) [1861] 1 Bom. H.O.R. (Appx.) 51. 

(3) [1917] 5 L.W. 341—37 I.C. 230. 
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Unmlal Thakursidas v. Lakshmichan i 
Muniram (2), Raghunatkji Tardchami 
▼. The Bank of Bombay (4), and 
Chalamayya ▼. Varadayya (5). “Those 
decisions held in clear terms that 
in the case of an ancestral business 
all the members of the family in- 
cluding the minors are liable for 
debts incurred in the course of the 
business to the extent of their 
share in the family property and 
that seems to be only reasonable, 
because a business like the one in 
question is carried out on the cre- 
dit of the entire family property. 
The family property is swelled by 
the profits earned in the business 
and it would be not only unjust to 
confine liability to the extent of 
the appellant’s share in the assets 
of the business but it would be 
impossible in a case of this nature 
to say what is the extent of the 
property embarked on the business. 
The decision in Raghunathji Tara- 
chand v. The Bank of Bombay (4) lays 
down “where a family carries on a 
business or profession and main- 
tains itself by means of it, the 
member who manages it for the 
family has an implied authority to 
contract debts for its purposes, and 
the creditor is not bound to inquire 
into the purpose of the debt in 
order to bind the whole family there- 
by, because that power is necessary 
for the very existence of the fami- 
ly.** Chandavarkar J, says at page 
81 : “Where a minor is a coparce- 
ner in a joint family, his share in 
the family property is liable for 
debts contracted by his managing 
coparcener for any family purpose 
6t any purpose incidental to it. If 
the family is a trading firm, the 
same rule must apply with this dif- 
ference that the term family vurpose 
or pU'‘pose8 incidental to it must here 
give way to the expression trading 
purpose or purpose incidental to it 
haying regard to the nature and 
•objects of the family business.** It 
ps therefore clear that where an ac- 
Icredited agent of the family, who 
parries on a business on behalf of 

(4) llb09] 34 Bom. 72—11 Bom. L.R. 

^ ^ 255—2 I.C.173. 

(5) [1898] 22 Mad. 166—9 M.L.J. 3. 


the family, f'-ontracts d^^bts for pur- 
poses of the trade, the purpo'jo for 
which he contra ts the debt is a 
family purpose because the trade i-j 
a family con ‘orn and the creditors 
are entitled to g>agiinst the whoh* 
of the family property and a mi 
nor member is bound inasmuch as 
the debt is borr->vve<l for a family 
purpose. It Wf)uld bo quite diiforeni 
if it could be established tliat the 
loan was not given for the purpose 
of the trade but for sotue other 
purposes which was not necessary for 
carrying on the trade. This principle 
is made quite clear by a later decision 
of the Madras H gh Court reported in 
Thammanna Ctinna Laksfimin <rasim- 
ham V. Akarapu Venkanna C linniah 

(6). There Sir Abdup Rahim, Oiiioiat- 
ing C. J. and Odgers J, held that “ in 
the case of trading families like the 
Kometti Chetties, if monies are 
borrowed for the purpose of an 
ancestral business carried on bv the 
members of the joint family, all the 
members of the family including 
minors are liable for the re-payment 
of such sums, to the extent of their 
share in the whole family including 
the assets of business. *’ They follow 
the ruling in Mulhaya Pillai v. Tinne- 
velly South Ii/ian Bank (3), and 
observe. “This view of the law is 
followed in the case just referred to 
in yfalaiperumnl Chettiar v. Aruna^ 
chala Chettiar (7). where it is laid 
down that the ordinary presumption 
in the case of such business is that 
the entire family property is embark- 
ed in the business and forms part of 
the assets of the business. It is 
unnecessary to pursue this matter 
further as it is quite clear that a 
minor member is bound to pay out of 
his share of the family property the 
debts contracted for bona-fide trading 
purposes when the trade is a family 
trade . managed by the managing 
member or some one deputed by the 
managing member to do so. 

Mr. Ramachandra Ayyar relied 
upon Sahu Bam Chandra v. Bhup 


(6) [1920] 38 M. L. J. 55-11 L.. W. 55- 
27 M.L.T. 83-(1920) M.W.N. 112- 
55 I. C. 64. 

(7) [1917] 6 L W. 417—41 I. O. 224. 
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Singh (8), supporting hU contention 
that a mihor is not bound to pay out 
of the family property the debts 
contracted by the (U\:iaging member. 
That ca^e w is one of alienation and 
it was hell in that cise that the 
father could alien ite joint family 
property for njcessity or for an 
antecedent debt. That case has no 
application to the present as the 2nd 
defendint was managing the family 
trade and ooitrajted deb s for the 
purpD>o of carrying it on. The trade 
carr adonby the 2 id defend tnt has 
been shown to be one th vt w vs start© I 
in the life-time of the grind father 
and carried on by the pUiinti d’s uncle 
Singar ivelu Mud ili ir till his death, 
and afterward ^ continued by the 2nd 
defendant. The family is a trading 
family and there is nothi ig t> show 
that the assets of the ends were 
con.ined to the st )c!c in tr id© and 
outstandings. Evil-iitly t'lO family 
property was a ; luired one of the 
savings friMii the i.icom' of the trade 
and it cannot be sal I ift.r a number 
of years thit the imm)'/eahl*' property 
of the family became di'.soci it“d from 
tne trade in such a way as to make 
the tride a separaio entity alt “gether 
from the family d»r >p«Tty. Th*'re may 
be cas*-s where the fimily trade is 
carried on withn- t a» y r^Ti rence to 
the family property l)nt in this case 
the income of the immoveable pro- 
perty belonging to tlie family was 
brought into the trade, was credited 
in the books kept for the purpo.ses 
of the trade and the expenses of the 
family were met from the trade funds. 
It cannot be contended in this case 
that the family property was not 
embarked on the trade carried on by 
the family. It must therefore be held 
that the plaintiff’s share in the family 
property is liable for such of the 
debts as were incurred for the pur- 
poses of the trade If it could be 
shown that any particular debt was 
not incurred for the purposes of the 
trade but for some purpose of the 2nd 


(8) [1917] 39. All. 437-44 I. A. 126- 
21 C. W. N. 6 18-1 P. L. W. 557- 
15 A L. J. 437-19 Bom. L. R. 498- 
26 C. L. J. .1-33 M. L. J. 14- 
(1917)'M.W.Ni 439-22 M.LT. 22- 




6 1^0. 280 (P. C.), 

• 1 1 ' \ I » 


defendant without any reference to 
the family or for an object which was 
not a family purpose then it might 
be contended wi th success that that 
debt could not bind the minor’s share 
in the family property. 

As regards the alienations, there is 
no appeal in respect of the alienations 
in favour of the 6th and 3lst defend- 
ants. Tne alienation in favour of the 
3ind defendant is attacked by the 
plaintiff. The property covered by 
this alienation is a house. This was 
purchased in 1902 in the name of the 
2nd defendant und.^r Ex. 57 (</), and 
was sold in 1912 to 32nd defendant 
under Ex 57. In 1902 the 2nd defend- 
ant had no business of his own and 
the property must have been purchas- 
ed in his name out of family funds. 
The learned District Judge thinks that 
the 2nd defendant was the o.stensible 
owner of the property and t le other 
members did not object to the sale. 
When a per-ion buys from a member 
of a joint Hindu family who is not 
himself the manager he shoul 1 take 
care to see that the person selling has 
a good title lo convey. The fact that 
there is a recital iu Exhibit o7 that it 
is the self-ac.iuisition of the 2nd 
defendant would not by it-^elf give a 
good litln to the vendee i'’ the 2nd 
defendant had no rigl>t to sell. The 
vendee, 3ind defendint, did not take 
the trouble to get a sale-deed from 
the managing member of the family, 
the Ut defendant, or at least to get 
the consent of the other members of 
the family to the sale by the 2nd 
defendant. It is usual to obtain the 
attestation of even divided members 
when property is soi l by a person 
who was once a member of a joint 
Hindu family. In Exhibit 57 there is 
no attestation by any one member of 
the plaintiff s family. I therefore 
hold that the 32nd defendant is not a 
purchaser in good faith and the sale 
in his favour cannot prevail against 
the plaintiff. 

As regards improvements, he made 

them at his own risk. He did not act 

as an ordinarily prudent man would 

do and therefore cannot claim the 

value of the improvements made by 
him. 

As regards alienation in favour of 
the 33rd and 34th defendants, here also 
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a house was sold by the 2nd defen- 
dant and it has changed hands. The 
house was purchased under "Ex. 76 (6) 
in 1907 by the 2nd defendant and was 
sold unde'* Ex. 76 ((?) on 12 — 1 — ^1908. 
The learned District Judge says there 
is no evidence that the family ever 
objected to the alienation by the 2nd 
defendant. The question is whether 
the 2nd defendant had power to sell. 
In the light of the decision of their 
Lordships of the Privy Council in 
Sahu Ram's case (8) I cannot hold 
that the 2nd defendant could give a 
valid title t^ the property against the 
plaintiif. The alienation is not bind- 
ing on the plaintiff. 

The nejrt alienation is that of a 
mortgage in favour of the 3^th defen- 
dant. The mortgige is for Rs. 5,000 
but consideration to the extent of 
Rs. 1.501 has failed. The mortgage 
(Ex. 586) was on the 17th August, 
1915. A junior member of a joint 
Hindu family hvs no right to alienage 
property belonging to the family. No 
doubt a father could sell for an ante- 
cedent debt, but a brother stands in a 
different position ; and when he is not 
the managing member he could not 
alienate family proparty even for an 
antecedent debt. If he is the accre- 
dited agent of the family he could 
alienate only for family necessity. 
No doubt the family was in embar- 
rassed circumstances. But in the 
case of this alienation there is no 
evidence that it was made for the 
purpose of staying off the evil day. 
It cannot bind the plaintiff. 

The next alienation is a mortgage 
in favour of the 37th defendant. By 
Ex. 39 (a) dated 2 — 9 — 1915, 4th de- 
fendant mortgaged some of the family 
property. 4th defendant was only a 
junior member of a joint Hindu 
family and he could not convey more 
than his share in the family property. 
It is in evi lence that the mortgagee 
is the husband of his raatarnal aunt, 
and there was no need to make that 
alienation. It can only bind the 4th 
defendant’s share and the plaintiff’s 
share is not bound by the alienation. 

The next alienation is in favour of 
the 39th defendant. It is also a mort- 
gage. By Ex. 75, 4th defendant mort- 
gaged the properties belonging to the 
family. The same remarks apply to 
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this as to Ex. 39 (n). The 4th defen- 
dant had no right to convey more 
than his share of the family property 
in favour of the mortgagee. The 
plaintiff’s share is not bound. 

In the result the prelimin.iry decree 
of the lowji* Court will be modified 
by declaring that the alienations in 
favour of defendants Nos 32, 33, 34, 
35, 37 and 3') <lo not bind the plaintiff’s 
share of the fanily property. The 
plai:itiff is entitled to proportionate 
costs from viefendants Nos. 32, 34, 35, 
37 and 39. 

Tbe question of cO'ts an I the reliefs 
in raspeo’’- O' the debts will be de ‘i le I 
after the c e i i )Ct3 I vpp ) ils are hoard. 

Spencer. J.— I agrop. 

[Appeals Nos. 337 to 116. 393 and iOO 
to 403 of 1118 coning on for hearing 
on Monday, the IStb S ipt^ nher, DiJ, 
and this day and Appeal No 336 of 
ms coni ^ x 10 a:tvi i for lioaring this 
day, the Court delivered the follow- 
ing]. 

Judgment. — Appeal No. 387 of 
1918;— In this appeal tbe only ques- 
tion argu ;d was whether the plaintiff 
was en t id e I to cl aim i n tere^t at the 
contract rate frnm the d iti of plaint 
to the date of decree. The Court has a 
discretion in the matter and the learn- 
ed District Julg3 has allowed interest 
according to law. The case in Runici- 
chanfrav. D 'Vu (1) i s rel ie 1 upon as 
shewing that tbe C lurb has no discre- 
tion in the matter but the'*e is a later 
decision of thelearnel Chief Justice 
and Seshsgiri Aiynr. J. in R tjajopala 
Chp.ttyr. Kinlanpi C'lMfj to the 
effect that tho Court has a di3c^etio^l 
in the matter uuder S. 34, C. P. C 
Therefore the learned District Judge’s 
order is correct and the appeal is 
dismissed with costs. 

Decree mo lifted 


(9) [1889] 12 Mad. 485. 

(10) [1915] 28 I. O. 429. 
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KQnniappa Mulaliar — Appellant. 

V. 

B, Chinnaswami Chettiar an I another- 
Respondents. 

CiT. Rev. Pet. No. 8Si of L923 D{- 
6th Maroh 1925 frjiii t le order of the 
Sub. J., Chingleput, in O P. No. fi 
of 192’, L>/- 8th Dojember 1922. 

Afuiicipal Etectinii HaUs Malta.-* Gazette 

.Nutijication No 1120 •iatf'd 26 ril November 
IfizO—H. 14 (1)—Abse‘ve of polling officer's 
initials — ^ote is not invalid. 

A vole is not invalid and should not be 
rf jected ou the so e ^rou id that it does oot 
bear the poHi ng oifi oor*s initials eve a though > t 
is proved tnat in ali other res.ieots it is a pro- 
perly recorded vote by duly qualified voter. 
Ru'e It t;|. (1) IS not a mandatory rule the 
irtfringnieot ot whicu >vill render the vote 
necessar.iy invalid. T.ie rule is evidently 
intended to identity the ballot paper as one 
given out by tne polling officer. If the paper 
can be so ideutitied by other evidence the 
absence of the initia's may be disregarded 

[P. 39 b. 11 

T. R. Ramachan Ira Iyer and 
S. Srinivasa Aiyar -for Appellant. 

A. Krishnaswarni Aiyar — for 
Respondenti. 

Judgment.— This revision petition 
arises m connetion with the election 
of the Councillor for Ward No. 5 of 
the Conjeevaram Municipality in 
October last. The petitioner before me 
Mr. Maudiliar and the 1st Respondent 
Mr. Chettiar were rival candidates. 
The latter got two more votes than 
the former and would in ordinary 
course have been declared elected but 
the Chairman h^ld 2 of his votes to 
be invalid on the ground that the 
ballot papers on which such votes 
•were recorded, Exs, A and B, did not 
bear the mtials of the polling officer 
as required by rule U Cl. (i) of the 
rules framed by the Uovernor-in 
Council for the conduct of Municipal 
electK^s and published in the Fort 

notiacation 

;No. 1120 dated 2drd November 1920. 
Having done so he proceeded to act 
under rule 28 and draw lots as the 
number of votes for the 2 candidates 
bad become equalised; and as the 
drawing resulted in Mr. MudaliaPs 
favour he declared him duly elected. 
Thereupon Mr. Chettiar aied an elec- 
tion petition before the Subordinate 


Judge of Chingleput claiming that 
the 2 votes in question were valid 
ones and were wrongly excluded. The 
learned Subordinate Judge has found 
as a fact that the 2 votes were actual- 
ly given by two duly qualified voters 
who voted at the election and that the 
ballot papers. Exs A and B themselves 
were the outer foils of 2 counter foils 
in the voting paper book kept by the 
polling officer and that there could be 
no question that the votes were 
genuine votes recorded by two voters 
entitled to v«te. The only objection 
urged to the reception of these votes 
was, as already stated, that they did 
not bear the polling officer’s initials. 
No other rule or provision is said to 
have been infringed. In these circum- 
stances the Subordinate Judge held 
that it was wrong to reject the votes 
as invalid and that they should be 
counted in Mr. Chettiar s favour. That 
made the number of votes in bis 
favour larger than the number Mr. 
Mudaliar got. Consequently he set 
aside Mr. Mudaliar’s election and 
declared Mr. Chettiar as properly 

elected. The revision is against that 
order. 

From what is stated above it is 
clear that the question to be consider- 
ed is whether a vote is to be treated 
as invalid and rejected on the sole 
ground that it does not bear the poll- 
ing officers initials even though it is 
proved that in all other respects it 
IS a properly recorded vote by a duly 
qualified voter. The decision of the 
point IS obviously material in the 
present case as the result of election 
entirely turns on it. 

The learned vakil for the petitioner 
contends that the mere absence of 
the polling officer’s initials on the 
ballot paper is sufficient by itself to 
invalidate the vote and he relies upon 
ruling m Shyam Chan! Basak v. 
Chairman, Dacca Municipality (1). In 
that case the question was not one of 
the invalidity of a vote given at an 
election properly held as here but on 

election 

ground of its having 

proper hours 
or it. There the election was 


C.L.J. 27C 

24 C. W. N. 189—53 I. C. 741. 
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begun later and continued later in the 
morning and begun earlier in the 
afternoon than the time fixed for it. 
The question before the learned 
Judge was whether that irrogul irity 
Titiated the election ui toto. After an 
elaborate dis^jussion of the case law 
on the point the learned judges held 
that the condition infringed was not a 
mandatory one and that the election 
could he upheld if it was shown that 
its result was not atTected by the 
error or irregularity committed, the 
burden to prove which was on the 
person supporting tne election but 
if there was reasonable ground to be- 
lieve that the result was affected by 
the irregularity the Court should set 
it aside. If I may say so respectfully 
I entirely agree with the views ex- 
pressed in this case Though the 
ruling is not strictly in point as we 
are dealing with a case of a vote 
being challenged and not the election 
itself the principles laid down may 
be applied to the present case and 
applying them it will follow that if 
nothing more appeared than that rule 
14 Cl, (1) was infringed as regards 
the two vote< that would be %prima 
facie ground for rejecting those votes: 
but if it is proved by evidence that 
the votes were given by duly qua- 
lified voters on ballot papers supplied 
to them by the polling officer they 
■should not be rejected. In this case 
Uuch evidence is forthcoming and the 
(learned Subordinate Judge has found 
that the votes are genuine and I must 
accept that finding in revision; on 
that finding I am of opinion that the 
Subordinate Judge’s view that the 
votes should be counted is correct, 

I do not consider rule 14 Cl. (1) as a 

I andatory rule the infringement of 

hich will render the vote necessarily 

valid. Tne rule is evidently intend— 

I to identify the ballot paper as one 

ven out by the polling officer. If as 

1 this case the paper can be so 

entified by other evidence the ab- 

mce of the initials may, I think, be 

isregarded. The difficulty in any 

particular case will be to prove such 
identity. 

Rules 13, 14 and 15 show how votes 
are to be recorded. When a person 
presents himself to vote he is given 
binder rule 13 a signature slip on 


which his name and number in tlie 
electorial roll are entered at which he 
has to sign or put his thumb impres- 
sion on, if, as in this casp, there is 
no tiuestion of the voter’s identity. 
Under rule 14 the voter is then given 
a ballot paper with the initials of the 
polling oifi.er oti its back and the 
polling oifi ‘er has also at the same 
time to enter the voter’s number on 
the electorial roll in the counter-foil 
and put his initials against his name 
in the electorial roll. Under rule 15 
the voter who has got the ballot paper 
secretly puts a mark against the 
name of the candidate he votes for 
and fol Is and depo.sits the paper in 
the ballot box. These rules are evi- 
dently intended to enable a person 
who is a du^y qaalined voter to give 
his vote secretly and freely, on the 
ballot paper supplied to him by the 
polling officer, to the candidare he 
approves of. So long as this object is 
shown to hare been attained in spite 
of the infringement of any rule, such 
infringement cannot, I think, justify 
the rejection of the vote; more parti- 
cularly when the infringement is not 
by the voter but by the polling 
officer for whose default he cannot 
properly be held responsible. 

Rule IT provides what irregularities 
necessarily invalidate a vote; there is 
no reference in this rule to the failure 
on the p lUng officer’s part to initial 
as required by rule 14 as invalidating 
a vote. It is clear therefore that rule 
14 is not a mandatory rule the non- 
compliance with any part of which 
would necessarily invalidate a vote. 
In the corresponding Ballot Act of 
1872 in England there is a provision 
in part 1 Sec. (2) which requires the 
ballot paper to be officially marked 
on both sides and the second para- 
graph of that section says that any 
ballot paper that has not the official 
mark on its back shall be void and 
not counted. A question arose in 
England, whether the absence of the 
official mark on the front of the ballot 
paper would vitiate a vote, or not, 
in the case of Ackers v. Howard (2). 
Their Lordships held that a ballot 


(2) [1886] 16 Q. B. D. 7,j9— 

55 lu J., Q. B. 233—54 L. T. 651— 
34 W. R. 609. 
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paper conforming in other respects to 
the reqnirornent'^ of the Ballot Act 
was not void because it has not the 
official mark on its face. That case is 
very similar to the one before us. In 
the Islington case (3^ it is ob’^erved by 
Kennedy J. that “ an election ought 
not to be held void by reason of the 
transgressions of the law. committed 
without any corrupt motive by the 
returning othcer or his subordinates 
in the coruluct of the election where 
the Court is satisfif*d that the ele- tion 
was, notwithstandii g these transgres- 
sions, an eletiion rc.illy and in sub- 
stance coi ductfed under the exi ting 
election laws, and that the result of 
the eleciiou. t’ at is, the success cf 
the one co dilaio <Vtr ti e other, was 
not, and cou»d not have been, atfected 
by the.se transiiressions.” It may be 
said with equal fur<‘e and ju-tice that 
a vote ougiii i o» to bo held void on 
account of the nn.-t-ike of the polling 
jOtficer, in tlte condiK t of the elecMon, 
|inade widiout any corrupt mo'ive 
[Where the Court is satisfied that the 
jvote was really g ven in substantial 
accordance with the election rules 
|by a duly qualified voter to a 
.candid ite. 

1 For the above reasons I would hold 
that on Ins findings of fact the Sub- 
ordiTiate Judge’s view is correct and 
dismiss this C. K. P. with costs. 

(J) [1901] 5 O’n.. and H, 125. 
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SPENCtR, J. 

Avu Jagappa Mu /a/mr— Petitioner- 
Accused. 

v. 

j57mpcror — Opposite Party. 

Criminal Rev. Case No. 696 of 1922 
D/- 6th February, 192 i from the 
order of Sub- Div i'iional Magistrate, 
Hamnad, in Cr. A. No. 48 of 1922. 

Pe al Co'tey S. 4/7 — Off e ice committed w»7A- 
in Court compound is not criminal tre.^pass. 

Where the accuse! wro-iKfuHy restrained the 
compUniant, an arrark renter, from going and 
bidding at the arrack sales h^ld in the Sub- 
Magistrate’s o(fice, and abused him : 

tie facti constitute the offences 

defined in S^. 3<1 and 501 but no offence under 
S. 447 is made out on these facts. [P. 40 C, 2] 


F, S- Vaz — for Accused. 

The Public Prosecutor -fov the Crown, 

Order — The petitioner has been 
convicted of olfences punishable under 
Ss. 341, 447 and 5tf4 I. P. C for having 
wrongfully restrained the complain- 
ant, who i< an arrack renter, from 
going and bidding at the arrack sales* 
held in the Sub-Magistrate’s office, 
Sattur, and for having abused him. 

The facts that the petitioner pushed 
and obstructed the complainant and 
intentionally insulted him have been 
found to be proved by the evidence in 
the judgment of the Magistrate who 
tried the case and the Magistrate who 
heard the Appeal. I’he facts found by 
them constitute the oJences defined 
in Ss. 341 and 50t. The language 
found to have been used by the peti- 
tioner towards the complainant was 
such as would provoke any person of 
ordinary temper to commit a breach 
of the peace. The conviction under 
the sections mu^^t therefore stand. 

The joinder of a charge of criminal 
trespass (S. 447) in the circumstances 
of the present <'ase was in my opinion 
uncalled for. The od'on.e of criminal 
trespass is coinpoundable under S. 345, 
Cr. P. C. by the pursori in possession 
of the property trespassed upon- There 
is no suggestion that the accused 
entered the Court compound, which is 
a place open to the public, with the 
intention, of intimidating, insulting or 
annoying the Sub-Magistrate, assum- 
ing that he was the person in posses- 
sion, Iven if it be taken for granted 
that when the accused entered the 
compound he intended to commit an 
offence, the prosecution has not prov- 
ed that the Court compound was at 
the time in po.ssession of a complain- 
ant who could compound the otfence 
under S. 345 Cr. P. C. Vide Chandi 
I^€vsh(i(l Evans. (1). Moreover there 
was no complaint of trespass from the 
Sub-Magistrate. S. 447 appears to have 
been added in order to enhance the 
gravity of the other two offences. 

I quash the conviction under the 
section and reduce the sentence to the 
amount of imprisonment already 
undergone by the accused. 

Sentence reduced. 


(1) [1895] 22 Cal. 123 
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Ayling and Odgers, JJ. 

Afiri all 43 Man^ iii re. 

Criminal App. No. 63 of 1923 and 
Crimiiia’ Rev. case No. 858 of 1922, 
D/- 15th February 1923, from the S. J. 
Trichinopoly. in S. C. No. 38 of 1922. 

Penal Co<ie^ S. S04 — Kicking a prostrate 
woman — Kno'‘ Udkie that death viould be 
caused is inferred. 

Tbe accu^ed made a confessional state- 
iscDi in which l e stated that be and his 
wife had a quarrel in the forest and that 
be snapped aitd then kicked her and u • 
iLtentionall^ caused her death. There was 
nothiug to suggest that the wife was suf- 
fering from any disease ; 

Held' that he must have kicked the 
woman with tremen lo»*8 force to pro luce such 
an ehect. and tliat a man who so k cks a 
prosTbte woman on the side must be cre- 
dited w th the knowledge that lie is likely 
thereby t' cause hir death, even if he be 
'ezoiK rated Irom the more defiidte intent on 
or knowledge required hy S. du2, and that 
in kicking the deceased accu'^ed knew t 'at 
be was likely to ciuse deacir and t'.ierrfnre 
he was gui’ty of an offence under S. 30t 
!• P, C. (latter portion). iP, 42 C. 2, P, 43 C. 1) 

Vi. n'cat(v h:ila Sastri — for the 
Crown. 

P. Markand^yiPu — for Accused. 

Ayling, J. — The accused in this 
case was tried before the Sessions 
Judge of Trichinopoly, on charores 
under Ss ;V2 t, 302, 304 and 325, Indian 
Penal Code, in connection with 
the death of his wife. The Sessions 
Judge convicted him for an otTence 
under S. 321 and sentenced him to 
one years rigorous imprisonment 
but acquitted him on the other 
charges. Against this acquittal 
Government had appealed under S. 
4l7, Code of Criminal Procedure, an l 
in the same connection the case was 
taken up in revision under the orders 
of a learned Judge of this Court. 

The case agair st accused, as dis- 
closed in the prosecution evidence 
is as follows. The deceased, a young 
woman of 19, was on had terms 
with her husband, the accused, and 
had on several occasions returned 
to her parents* house complaining of 
his ill-treatment. She was last brought 
back from there within a week of 
her disappearance. On the 9th July, 
she was sent for, to visit her sick 
mother and accused agreed to let her 
-go ; but, before starting, for the 


latter’s village went with her to a 
Muniyanar temple situated jii^t cut- 
side a reserved forest. She wanted 
to worship there ; and he wanted 
to cut a ploughshare in the adjacent 
reserve. They were seen together by 
two witnesses (P. W. Nos 2 and 3) 
n 'ar the temple and just inside the 
reserved forest, before sunset that 
evening. The woman wa.s never seen 
again alive; but a fenirtle skeleton 
was found some days later in the 
re^trved ferest, which was su'^pect- 
ed to be that of deceased. Accused 
was arrested on suspiidoii and pro- 
duced all the woman's jtwcls includ- 
ing her Udi. 

He subsequently made a confes- 
sional statement (Exs. .1 1. to J-3), 
which he repHated in the. commit- 
ting Magistrate’s Court (Ex. K) 
though he retracted it before th( 
Ses'^ions Judge. In this, he stated 
that he and liis wife had a (luarrel ic 
the forest and that he rtrst slapped 
and then kicked her and so unin- 
ter i tonally caused her death 

The Sessions Judge four d the con- 
fession to have been freely and 
voluntarily made and attached no 
importance to accused’' allegations 
of Ui-t’-eatment, or Ins retraciion 
before the Sessions t ourt Ele ac- 
cepted it as a true version of what 
occurred and in this view of the 
facts held that no intention to kill 
or even cause a grievous Kurt could 
be attributed to accused arul accord- 
ingly convicted him only of volun- 
tarily causing simple hurt. 

It will be seen from the above that 
apart from the confessional state- 
m-nt, there is quite a strong case 
against accused for conviction under 
the more serious sections (Ss 302 
and 304, Indian Penal Code.) The 
statement is incriminatory, in so far 
as it shows that accused caused his 
wife’s death ; but it is exculpatory 
ill so far as it tends to palliate 
a-cused’s action by eference to the 
manner and circumstances attendant 
and the intention to be ascribed to 
accused. It is in the latter aspect 
that it has most practical import- 
ance. The medical evidence throws 
no light on the cause of death. None 
of the bones of the skeleton were 
found to be fractured ; and although 
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the skull wa.9 separated from the 
trunk, this may well have been the 
work of wild animals. The Sessions 
Judge had deduced from this that 
accused could not have used his axe 
in killing his wife and having fur- 
ther regard to the absence of any 
very deadly ill-feeling has accepted 
in its entirety the version of the 
occurrence put forward by accused 
in Rxs. J-1 to J-J. and K. 

I cannot help feeling considerable 
doubt, as to whether these state- 
ments contain the whole truth, and 
whether accused has not at any 
rate considerably minimised the vio- 
lence he used to cause his wife’s 
death. A slap on the cheek and a 
kick (or even kicks) on the side are 
not likely to have caused the im- 
mediate death of a healthy young 
woman of 19. However, in all the 
circumstances of the case and par- 
ticularly as the matter came before 
us by way of revision and appeal 
against acquittal, I am loth to say 
that the Sessions Judge was not 
justified in accepting accused’s ver- 
sion of what occurred. I shall there- 
fore proceed on the assumption that 
it is correct, and only consider 
whether accepting it, accused should 
have been convicted of a more 
serious otfence than causing sim- 
ple hurt. This is the story in ac- 
cused’s own words as given in Ex. K. 

I got angry and beat my wife 
on her cheek with my hand. She 
fell down saying* be ruined, be dam- 
med.’ Saying ‘has it come to this 
with you because I keep you in 
the house as a Mahomedan woman 
and supply you with all necessaries 
in the house. * I gave a kick for- 
cibly. It struck on the side of my 
wife. I stopped for a while and ob- 
served. There was no breathing or 
talking,” 

Now, the slap on the cheek could 
have done little harm, though it 
would seem to have been forcible 
enough to knock the woman down; 
but the kick (or kicks) on the side 
would seem to have caused practi- 
cally instant death. There is noth- 
ing to suggest that she was suffer- 
ing from any disease ; and I think 
we may fairly infer that he must 


have kicked the woman with tre- 
mendous force to produce such an 
effect, and that a man who so kicks 
a prostrate woman on the side 
must be credited with the knowledge 
that he is likely thereby to cause 
her death, even if he be exonerated 
from the more definite intention or 
knowledge required by 302, Indian 
Penal Code. It is beside the point to 
say, as the Sessions Judge does, that 
‘‘illfeelings between accused and his 
wife were certainly not such as to 
make the accused wish for the death 
of his wife,” in cold blood; accused 
probably entertained no such desire. 
But he says that just before this he 
had taxed her with consorting or at 
any rate, flirting with other men and 
she had in effect replied “what does 
it matter?” (“on accouut of their com- 
ing and going, what is lost?). He 
then struck her on the cheek and she 
fell down abusing him. In such 
circumstance.s he may well have felt 
considerable anger, and it is wrong to 
argue that he could not have meant 
to kill his wife, because he had no 
sufficient motive to do so. 

The learned vakil who argued the 
case for accused before us has relied 
on the judgment of Straight, J., in 
Empress of In iia v. Liu Beg (1), to 
show that at the worst accused can 
only be convicted of causing grie- 
vous hurt (Section 325, Indian Penal 
Code and not of murder or culpable 
homicide. I do not think it supports 
any such conclusion. The learned 
Judge in that case, was at great 
pains to explain the scope of Section 
304-A Indian Penal Code, and in 
particular to show that it did not 
cover ‘cases of direct violence wil* 
fully inflicted”. It is only in the 
latter part of his judgment that he 
deals with the question of what in- 
tent or knowledge should be ascrib- 
ed to the accused, on the facts of the 
particular case before him. And 
he says: 

I should certainly not have dis- 
turbed the order of the Judge, had he 
convicted of culpable homicjde not 
amounting to murder, on tOe ground 
that there must have been knowledge 


(1) [1881] 3 All. 776~(1881) A.W N. 
132. 
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that death would be a likely result. 
At the same time I am willing to 
accept his conclusion that there was 
no such knowledge, though further 
than this, I cannot adopt this riew.** 

In other words, he accepted, though 
apparently not without some doubt 
the lower Court’s finding that the 
accused in that case did not know 
that death was a likely consequeni'e 
of his act. Such a decision can hard- 
ly in this respect be any guide to 
another Court dealing with another 
case. 

For myself, I think that in the 
present case a conviction for caus- 
ing grievous hurt would be illogical 
as wtll as inadequate to the facts. 
The only category of S. 320, Indian 
Penal Code, which could possibly be 
applied is the eighth “any hurt which 
endangers life" and I do not think 
this phrase was intended to apply to 
cases, in which life was not merely 
“endangered but actually taken 
away.” But, however this may be, 
the circumstances seem to me to 
fully justify the inference that in 
kicking the deceased, accused knew 
that he was likely to cause death and 
I hold him guilty of an offence under 
S. 304, Indian Penal Code, (latter 
portion). His subsequent conduct in 
stripping his dead wife of her jewels 
and even cloth and leaving her naked 
body in the jungle are incompatible 
with any very light sentence, and I 
would therefore impose a sentence 
of five years* rigorous imprisonment. 

Odgers, J. — I agree that under the 
circumstances we should accept the 
finding of the Sessions Judge that the 
confession of the accused is a true 
statement of the facts which occur- 
red. According to ^his, the accused 
and bis wife had a quarrel and he 
taxed her with intimacy with other 
men. He got angry, slapped his wife 
with such force that she fell down. 
She cursed him in so doing and he 

gave a kick forcibly on her side” 
She died immediately. There is no 
evidence or even plea of the existence 
of disease. The question is what on 
these facts is the intention to be im- 
puted to the accused? S. 299 (last 
clause) defines culpable homicide as 
oausing death with the knowledge 
that he is likely to cause death. 


The only kind of grievous hurt (8. 
320) which could by any possibility be 
appli cable to this case is the eighth, 
Viz. any hurt which endangers life. 

Here the accused “kicked forcibly." 
The confession says only one kick; 
hut there may well have been more, 
at any rate the violenee of the single 
kick must have been very severe. 
In Emjyriss of In Ha v. l uBetjy (1) 
whijh was Drought to our notice and 
strongly relied on for the accused, 
the blow was a single one and the 
learned Jujge (Jsiraight, J.' said be 
wojild have disturbed the order of the 
District Judge had he found the ac- 
cused guilty of culpable homicide not 
amounting to murder, on t e ground 
there must have been knowledge that 
death would be a likely result. That 
was a case of S- 304-A and all it 
actually decided was that cases of 
direct violence wilfully inflicted do 
not fall Within that section. In the 
present case the kick not only endan- 
gered life but on accused’s own show- 
ing caused immediate death and it 
appears to me that it was administer- 
ed with sujh violence that the accus- 
ed must be taken to have known that 
it was likely to cause death, there 
being no evidence of any other con- 
tributory cause. 

T therefore agree with the judgment 
of my learned brother and with the 
sentence proposed by him. 

Sentence enhanced. 
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Odgers, J. 

Visvanatha Asari — Plaintiff — Ap- 
pellant. 

V. 

Sami Asari alias Margasahaya 
Asari — Defendant — Respondent. 

Civ- Rev. Pet. No. 783 of 1921 
D/-23rd February, i923 to revise the 
order of the Sub. J., Chingleput, in M. 
P. No. 5 of 1921. 

Civil P. 0., O, 17 R. S-'Plaintiff present 
through pleader — Adjournment refused-^Case 
must be disposed of on merits. 

Where at the bearing of the suit the 
plaintifi was not absent but was represented 
by a pleader, who aslcel for an adjournmeat, 
which was refused: 
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Held that in sucb a case the suit can- 
not be Hismssed for default; but a judg- 
ment must he writte i and the cass disposed. 
85 M. 267 Foil. [P 14 C Ij 

S. Ran-ja^wami Aiijan^jar and S. Sub~ 
ramania Ai •jar— for Appellant. 

D. V. Neelamejhachariai — for Res- 
pondent. 

Judgment. — In this case, it is con- 
tended that the order of the Sub- 
ordinate Julge is wrong, in that it 
disposfd of the suit on the merits ; 
whereas as the plaintiff was absent, 
he ought to have proceeded under 
O. 17, R. 2 of the Code of Civil Pro- 
cedure and dismi-;sed the case for 
default, instead of under O. 17, R. 
3- As against this, it appears that 
the plaintiff was not absent, but 
was represented bj^ a pleader, who 
asked for an adjournment, which was 
refused- Pali nharo Ttrhatt R<nna J\Ian- 
naiiv. V(d!ur Kris^tnan Uenon (11, 
is authority for the proposition that 
in such a case the suit cannot be 
dismissed for default ; but a judg- 
ment must be written and the case 
disposed of. No authority is cited to 
the contrary. It i^ further contended 
that no »*evi^ion lies, as this is not 
an ex parte decree ; but the remedy 
of the petitioner is to proceel by 
way of appeal from the decree 
against him The petition cannot, 
therefore, be brought against the 
order refusing restoration of the suit, 
on the ground that ^he suit was dis- 
missed for want of evidence and was 
not dismissed ex parte. 

As I must hold that the plaintiff 
was present by his pleader in this 
case, Vaitjuntathamal v. Valliammal 
(2) is authority for holding that O, 
17, R. 3 is applicable and the learn- 
ed Subordinate Judge was right in 
the order he made- I am inclTned to 
think that the other point taken 
for the respondent, is also sound, 
on the authority of Chenroyan v 
Rama Cheiti (3), but in view of my 
finding on the other point, it is not 
necessary to say anything more, 
with regard to that. 


(1) [1<1031 26 Mad. 267. 

(2) [1917] 41 Mad. 256—6 L.W. 337— 
(1917) M.W.N. 743—41 LC. 719 

(3) [1916] 3 L.W. 524—33 LC. 660 ! 


1924 Madras 

Assuming a revision petition will 
lie, I hold that the order of the 
Subordinate Judge was correct and 
there is no ground to interfere with 
it. 

This Civil Revision Petition is dis- 
missed with costs, 

Petition disrnisse 1. 
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Oldfield and Ramesam. JJ. 

Kachi Reddi Nagireddi — Petitioner. 

V- 

Said Reddi and ^ic^rs-Respondents. 

Civ. Mis. .’et. No. 3370 of 19:2, D/- 
22nd December, 1922. 

Act {Ame^iding Art 26 of /rt23) S, 
5(1 ) — Time for fiir-i-‘hi g sec’iritij—Exte^ision 
of more thtxn €0 days is not alloncd. 

H'gb Court has no power to oxte id time for 
furnishing security for more tlian GO days. 

C S, Venkatachariar — for Petitioner. 

W. Kothandaramiah — for Respon- 
dents. 

Order. — A preliminary objection 
has been tiken that we have no power 
to extend time or excuse d.-lay in this 
case and we think that the objection 
must be sustained. The delay in 
question is, it is not disputed, more 
than 150 days- To enable us to 
excuse it, a power more extensive than 
that conferred by S. 3 (i) of Act 
XXVI of 1920, whould be necessary. 
But we cannot hold that we have 
such a more extensive power, or any 
general power when in that section 
the Court’s discretionary power, to 
extend time for excuse shown, is 
recognised, subject to any explicit 
restriction to a period of 60 days. The 
petitioner has reliance also on the 
conchiding words of Cl. 9 of the order 
in coun -il, dated 9th February, 1920, 
as conferring an un-restricted power, 
but those words can be under- 
stood as authorising the Courts 
use of its discretion to the extent 
specified in the Act and there is no 
necessity to read them as author! 
sing more. The objection must be 
allowed. The Petition is dismissed 
with costs. 


Kachi Reddi v. Saki Reddi 


Petition dismissed. 
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Oldfield and VenkataSubba 

RaO. jj. 

{Bommaievara) Safunnaruyana Vara~ 
pratada i?ao — Appellant. 

X. 

Vfinfctlt X^arasnyfimma and 

another — Respondents. 

A. A. O No. 359 1922. D/- 2nd 

Mareh, 1923, against the order of tlie 
Dt. I’ourt. Kistna, at Masulipatani. 
D/- 22iid September, 1922. 

(a) Civil P. C., iS n^Compromise derree — 
Proceediuyit ui^der Oaardiams aid Wards 
Aid are n d bi di ig» 

Where under a compro.uise the pet it:oner 
(father) acquioHced in ttie retention of the 
oustoiy of t.io minor by the respondent 
(motbe ). 

Held : that the authority delegated by a 
natural guardian to any other person to 
retain t'le custody of th»* minor ia revocable 
although the compromise has been emholied 
in a deoree. 38 M. 8J8 Ref. 1? 45 C 2] 

ib) Ga-ir tia -s a id Wards Act, S. US — 
Prayer bi father to tippoi d himself *>r some 
other ptrs'-fn as guardian t^h-juld be granfed. 

Where t le minor aged 4 >ears was in the 
oustoiy of the mjtht'r, a.ui the father and the 
mother were on b tii terms a il the father 
sppl ei lor removal of the minor from mo- 
ther's cnsioiv and for apjointmeat of 
himself or some other ht person as guardian. 

H*rl l i the pititioi shot 1 1 b3 treated as 
ooe nnier S. 25 a id there was no reason why 
the petit. 0.1 should not be granted. 

IPICC1.2J 

E Lt, Tl^oTTiton^ _A. Kf^Bhimswami ly^r 

anrf /V. Hama /ffio— for Appellant. 

V. t%a*nado»9 and A. Krishna Mohan — 
for Respondents. 

Oldfi jld, This is an appeal against 
an order of the District Judge of 
Kistna, dismissing a petition by the 
Zamindir of South Vallur, headed 
as under the Guardians and Wards 
Act. It is not clear what was the 
particular provision of the Act the 
petitioner desired to proceed under ; 
nor is it clear why the learned Dis- 
trict Judge said that the petitioner 
was proceeding under S. 7 of that 
Act. The Ist prayer in the petition is 
that the petitioner or some other 
fit and proper person shall be appoin- 
ted guardian of the infant and the 
2nd. which is at present material, is 
that the Infant shall be removed 
from the custody of the respondent 
and placed in charge of a guardian 
to be appointed. It does not seeiih 
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to have been recognised by those 
cencerned that t'le relief w!\ich a 
f>»ther can appropri;it«dy claim is 
under S. 7, or under S. 25, not under 
S. 19 which has a No boon referred 
to before ns. Th« two Hr-t mention- 
ed deal with th® apj^oint nent or de- 
claration of a f^uirdi-in ; i)ai the last 
applies only to per'Onsolher than 
the father, who, Imwever ran ap- 
ply only in ca^e they show th it 
the fatiier isuoHt for the ‘>:n irdian* 
ship. We accordingly roisider the 
petition directly with refrr n to 
the 2. id prayer aburo referred to 
■and S. 25 of the Act. It may 
at on3e be .said th it we intend 
remanding the petition to the 
lower Court ; and it mav then 
be worth while for the petitioner to 
consider whetlier bis priyer.s or 
averments need amendinert in any 
way. 

Turning to the lows*' Court's judg- 
ment, we regrjt that we are unable 
to understand on w'nit ground 
exactly it dismissed t'le petition. 
There is (irst some rrfo'*ence to the 
relations bjtween the petitioner and 
his wife, in whose cu<tt)iy t ie minor 
at present is and to the fa-tih.it under 
a compromise A, the petitioner 

aciuie.sced in the rotef.tion of the 
custody of the minor liy the respon- 
dent. No d )ul)t sonuthing hts been 
said of this here, on behalf of the 
respondent, the suggestion being 
that the arrangement was not re- 
vocable. A suificierit answer to 
that is a reference to tlie dictum 
of th© Judicial Commitee is Annie 
Bejant v. ffaraynniih (1) that the 
authority delegated by a natural 
guardian to any other person will 
be revocable, subj'^ct to an exception, 
which the lower Court has not 
considered and which may be held 
not to have been established in the 
present case. There is therefore no- 
thing found by the lower C mrt, or 
on record before us to show that 
th© petitioner's abandonment of the 


(1) [1915] 38 Mad. 807—41 I.A. 314— 
27 M.L.J. 30—18 C.W.N 1089— 
1 L.W. 520— (1914) M.W.N. 585 - 
16 M.LT. 165—20 C.L.J. 253— 
16 Bom.L.R. 625-12 A.L.J. 1155 — 
24 I.C. 290 (P. C.) 
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Tninor to the respondent’s custody 
is not revocable It is suggested 
that it makes some diiTerence that 
Ex* A has been embodied in a decree. 
To speak strictly, however, it has 
not been shown us that the material 
portion of Ex. A. is headed as pre- 
sented in a partition suit, which was 
pending and it does not appear that 
it was, or indeed could have been 
treated as ^he basis for an order in 
the guardianship petition. which 
also was pending. The learned Judge 
then states : “The r>ole question for 
consid^^ration under S. 7 of the Act 
is the welfare of the minor” and 
next says that he does not rely on 
certain photographs, which indeed 
have not been pressed on us here. 
He next refers to a statement hv an 
affidavit of the petitioner in the 
other proceedings that ‘‘so long as 
his wife chooses to keep away 
from him, he will act as he please^.” 
We are not clear as to the me < ning 
of that, or that it entails anything 
more than that he may marry a 
second wife, not that he conducts 
himself in a manner disqualifying 
him for the custody of his child. 
That is followed by the mention of 
the failure. We must, presume that 
the petitioner had the chance of 
going into the box and that the 
respondent's vakil had indicated his 
wish to cross-examine him, but that 
he did not offer himself for cross- 
examination, although it is fair to say 
that this is disputed here on the peti- 
tioner s behalf. It however goes very 
little way towards supporting the 
petitioner's case. There is then a 
finding that there is nothing against 
the respondent s character. There is 
lastly the definite and admissible 
ground mentioned in the lower 
Courts order that the age of the 
minor is about four and the fact 
that he may properly be looked 
after by his mother for the present. 
We do not however think that this 
is sufficient to justify the District 
Judge, in refusing to give the child 
to the custody of its father. Each 
case must of course stand or fall 
jwith reference to its particular cir- 
Icumstanoes. But when there is noth- 
Hng established against the fatheb, the 
petitioner, except that he and the 
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respondent have during the past been] 
on bad terms and have been engaged! 
in litigation, that is not in our opi-j 
nion sutficient. 

That however was considered 
sufficient by the lower Court and it is, 
we recognise, possible that on that 
account the respondent did not pro- 
duce anything in support of her 
allegations that the petitioner was 
unfit to have the custody of the 
child. Tn these circumstances, we 
think it right to set aside the 
order of the lower Court and re- 
mand the petition, for rehearing in 
the light of the foregoing, after the 
respondent has been given an op- 
portunity to produce any evidence, 
which she may desire to adduce in 
support of her allegations, a similar 
opportunity being of course given 
to the petiiioner. 

Costs to date in this Court and in 
the lower Court will follow the result 
and will be provided for in the 
order to be passed. 

Order set aside. 

Petition remanded. 
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Dbvadoss, J. 

D. K. fTart/iisa— Defendant— Peti- 
tioner. 


V. 

Devichun I — Plaintiff — Respondent. 

Civ. Rev. Pet. No. 397 of 1922, 
D/-i9th April, 1923, from the order of 
the Court of Small Causes, Madras, 
in U. C. S. No. 22 of 1922, D/-8th 
May, 1922. 

(o) Pre;tide<tcy Smalt Causea Court, Bule$ of- 

O. 57, R, i Form IS — Thrte daya ptriod ia un- 
reaaonabte. 


Though form No. 13 is aanctiooed by O. 37, 
.• T th© dir©c(ioci given in th© aummoDS of 
giviug 3 days for obtaining leave to defend 
before date of bearing is unreasonable and 
ultra mrea. IP. 48 C. 2] 

(6) Interpretation of Statutea^Bules and 
bye-tawe if unrea^onafi/e are void 


bye-laws made by statutory 
bodies shoxrid be reasonabro ; otherwise they 
would be ultra vires and void. In the case of 
rules framed for the guidance of Courts 
greater • -feaBonableneas and fairness is ex 
P«cted. (P. 48C. 1^ 



1924 Madras 


KaNNISA V. DEVICHAND (Devadoss, J.) 


P. Venkataraman aRao — for Peti- 
tioner. 

P. C, Sun'laram Ayyangar—'^or Res- 
pondent. 

Judgment. — This is an application 
udner S. 115 of the Code of Civil Pro- 
cedure to revise the decree of the 
Court of the Snail Causes, Madras, 
in U. C. S. No. Zl of 1922. 

The facts are these : — The plaintiff 
brought a suit on a promissory note 
executed by the defendant. Summons 
in form No. 13 was served upon the 
defendant on the 3rd May, 1922. He 
applied for leave to defend on the 
5th May, 1922. The hearing of the 
case was fixed for the 8th May, 19 ?2, 
The learned Chief Judge rejected the 
application for leave to defend on 8th 
May, as not having been filed throe 
clear days before the date of hearing 
and decreed the plaintiff’s suit. The 
defendant has preferred the Civil 
Revision Petition. 

The Plaintiff does not appear to 
oppose the petition. It is contended 
that the direction contained in che 
summons is ultra vires ; and the 
decision, therefore, of the learned 
Judge, is without jurisdiction. The 
direction in the summons is : 

“ Leave to appear may be obtained 
on application to the Court, supported 
by affidavit showing that there is a 
defence to the suit on the merits, or 
that it is reasonable that he should be 
allowed to appear in the suit. The 

<iay of )9 is fixed 

for your appearance before 

Judge of this Court and the said 
application and the affidavit must be 
filed in the Office of the Registrar and 
copies thereof must be served on the 
plaintiff or his pleader, not later than 
three clear days before the said date." 

O. R- 1 (1) of the rules of the 

Court of Small Causes, Madras, reads 
thus : — 

, suits upon bills of exchange, 

nundis or promissory notes, may. in 
case the plaintiff desires to proceed 
hereunder, be instituted by present- 
a plaint in the form prescribed, 
ihe summons shall be in Form No 13 
appendix I and it shall not be 
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necessary to serve a copy of the 
plaint on the defendant." 

R. 2 (1) is: 

’‘the Court shall upon application 
by the defendant, give leave to ap- 
pear and to defend the suit, upon 
affidavits which disclose ‘^uch facts as 
would make it incumbent on the 
holder to prove consideration, or such 
other facts as the Court may deem 
sufficient to support the applica- 
tion. 

The question now is whether the 
direction in the summons that an 
application for leave to defend must 
be filed in the office of the registrar 
and copies thereof must be served on 
the plaintiff or his pleader, not later 
than three clear days before the suid 
day is valid or not. In the first 
place, there is no provision that sum- 
mons should be served upon the 
defendant sufficiently early to enable 
him to apply three clear days before 
the date of hearing. If the summons 
be served on the morning of the day 
of hearing giving no opportunity to 
the defendant to comply with th® 
direction contained in the summons, 
could his right to apply for leave to 
defend be taken away? There is 
nothing in the rules, which prescribes 
the penalty for not applying within 
the time fixed. In the case of appli- 
cations coming under Art. 159 of the 
Limitation Act, the period is ten 
days, and the time begins to run 
from the date of the service of sum- 
mons. But in this case the rule makes 
no reference to the date or to the time 
of the service of the summons, but 
insists upon an application for leave 
to defend being filed three clear days 
before the date of hearing. There is 
no remedy open to the defendant, 
if he is not served so as to 
give him sufficient time to apply three 
clear d tvs before the date of hear- 
ing. Though form No. 13 is sanc- 
tioned by O. 37, R. 1, yet one hat 
to see whether a direction given in 
the summons or a time fixed for doing 
an act by the Court is reasonable or 
unreasonable. If the rules provide 
for an extension of time for proper 
reasons, the direction would not be 
unreasonable ; but where it gives no 
option to the Court to give relief in 
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oases of real hard^l^ip where the de- 
fendant is not to blame, it cannot be 
held to be rea'^onable. No doubt, in 
the case of small causes expedition 
and savintr of time are aimed at, in 
fraiuin*? the rules : but the rules 
should not be such as to make it im- 
possible of compliance, in some cases 
however honest and bonci fid& may be 
the attempt on the p irt of the defen- 
dant to comply with the rule. As the 
plaintirY did not appear, I asked Mr. 
Suiularam Aiyang ir to argue the case 
as ami us curiae for the respondent, 
and he did his work very satisfa tori- 
ly. He has drawn my attention to 
the cases reported in Stiles v. Qahns'Cy 

I Nokes V. Corpnration of Islington {\) 
and Arli Ige v. IMngton Corporation (2) 
and Jo'nison r. Croij (on Corporation (3/. 
Those are the cases in which the 
Court hel l that rules and bye-laws 
made by statutory bodies should be 
reasonable; otherwise, they would be 
^uttra vires and void. In the case of 
Irules frimod for the guidance of 
^Courts of Justice ,one should lo< k for 
a greater fiegree of reasonableness and 
fairnes'j. ?Te drew my att«»ntiou to a 
case in Quaz>e Mtiliu/nu 'ar Rohman v. 
Surat Cum !ra Datt (t) in whi::h St in- 
ley, J., sitting as a single Judge held 
that he had no power to extend the 
time nre-icrihed for Hling an applica- 
tion for le^ve to defend a suit, uruler 
Chapter Jh of the Civil Procedure 
Code of 188‘2. The learned Judge 
quoted S. 4 of the old Limitation Act 
and held that he had no power to 
extend the time. He distinguished a 
case decided by Pontifex, J., in which 
that learned Judge extended the time 
for filing an application for leave to 
defend on the ground. 

“ as the defendant lived at Pesha- 
war, the time within which the defen- 
dant might obtain liberty to appear 
and defend should have been 28 days 
instead of 10 days, the time contained 
in the form described in the 4th Sche- 
dule to the node.” 


(1) [1904] 1 K.B., 615. 

(2) 11909] 2 K.B. 127—78 L.J.. K.B. 
553—100 L.T. 903—7 UG.R. 649— 
73 J.P. 301—25 T.L.R. 470. 

(3) 16 Q.B D. 708—55 L.J..M.C. 117— 
54 L.T. 295— 50 J.P. 487. 

(4) imi] 5 C.W.N. 259. 


In British India Steam \ovigation 
Co. V. Sharafally (5), a Bench of this 
Court held that as the Sm ill Cause 
Court was open on certain days dur- 
ing the vacation for the receipt of 
plaints, petitions and otlier papers, 
the Court could not be tr ated as 
closed and an application for appeal 
to the Full Bench which could have 
beerj filed on the days the Court was 
open could not be filed after the close 
of the vacation. Though S. 148 of the 
Code of Civil Pro:!eJure, Madras 
which is a new section giving power 
to a C’ourt to extend any period of 
time rixed or granted by the Court, 
for doing any Act prescribed or allow- 
ed by the Co le, has been extended to 
the Small Causes Co\irt. yet, the 
learned Judge had no jurisdiciion to 
extend the time fixed in t!ie summons 
by the Court, for filing an application 
for leave to defend, by reason of the 
definition of the word ‘cods’ in O. 1 
(a), R 4 (2). Though form B is accord- 
ing to R. 1 of O. 37, it cannot bo said 
to form part of the rules. If the 
direction as regards the tilirg of an 
application for leave to di-fend is 
intended to be ma le part of O. i 7, R. 
1, it should have been made clear and 
a provision should have been made to 
meet cases, where the defendant could 
not possibly have three clear days, 
owing to the service on Iitm within 
three days of hearing. Taking all the 
circumstances into consideration, 1 
hold that the direction in the summons 
is unreasonable and therefore ultra 
vires and the Court by complying with 
an illegal rule has acted ^without 

jurisdiction. 

T therefore set aside the order of the 
learned Chief Judge and direct him to 
restore the case to his file and to re-^ 
ceive the', application for leave to 
defend and to dispose of it according 
to law. 

The costs of this application will be 
borne by the plaintiff. 

Order set aside. 


(5) 1923 Mad. 435—44 M.UJ. 100^ 
17 M.L..W. 705—70 I.C. 888. 
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Phillips and Devadoss, JJ. 


Kondal Rayal Reddiai — Plaintiff — 
Appellant. 



Ranganayaki Ammal — Defendant — 
Respondent. 


App. No. 353 of 1920. D/“2nd March 
1923, against the decree of the Dt. 
Court of South Arcot, in O. S. No. 
25 of 1919 D/- 31st March 1920. 

of conjngal rights — Hindu 
Law- Principles to be follou ed — Legal cruelty 
in England and in India — Fear of bodily 
injury is not necessary — C»>jfsaiio« (•/ marital 
relations is good cause — Personal violenee to 
wife is not justijie.d. 

Courts in lodia have jurisdiction to enter* 
tain suits for restitution of conjugal rights and 
to grant relief when the parties are Hindus 
or Mahomedans. 38 C, 3r. Ref. and they are 
enjoined to decide accerding tu justice, equity 
and good conscieace. [P. 51 C. 1] 

Cruelty in the legal sense need not neces* 
airily be physical cruelty. A course of con" 
duct which, if persisted in would underniine 
the health of the wife, is sufficient justifica- 
tion for refusing to the husband a decree for 
restitution of conjugal rights. When a 
husband, who is guilty of a couise of con- 
duct which would be regarded as cruel to the 
wife, comes before a Court seeking its aid to 
•ompel his wife, to submit to his embraces it 
is th« duty of the Court to see whether the 
health of wife is likely to suffer by forcing her 
against her will to live with him. [P. 54 C. 1,3) 

In a case of restitution of conjugal rights by 
the huabaod the facts found were 

1. The husband charged the wife with the 
attempted murder of her husband by poison. 

3. He insulted her on more than one oc- 
casaion and called her by the most viU 
epithet 


3. He treated her with loathing and disgust 
and abused her when she took some butter- 
milk to him, and be expressed his disgust by 
getting up from his unfinished meals. 

4. He sent word through a servant that if 
ahe went back to him she would be dragged 
ontby a Pariah and slippered. 

5. He threatened her with violence by saying 

would Uah her to pieces with a knife 
Md alidwed the second wife to abuse her and 
^ say that ahe (meaning the Ist defendant) 
deserved to be mai^ to stand in the road and 
®e spat on by the passers by, that it was 
enough that she had not wrong its (child's) 
neok and thrown it into the well and that if 
she touohed the child ■ again she would be 
ten with broomstick, 

6. He us^ personal violence, by pushing her 

mother-in-law and the paternal 
*'^*f*®^ ber with kindness tufnod 
41ie.oliarge of gh attem^S 

.murder waaventllatsd by the husbatid, • ' 

M— 7 & 8 


It was further found that thohuii and bsd 
no marital relations with his wifp (Ist defend- 
ant) for a period of more than 7 or 8 years. 

ffehl that these circumstances are 
sutliciont to make out cruelly under En- 
glish Law. (P. 55 Cs. 1,3] 

Held ; further that it would be cruel »'Ow to 
force' the N'ife to go hack to her husband 
against® her will. 

Nodouht, sometimes the Hindu Society 
overlooks personal violence to the wife hy the 
husband, but when a Court's interveiition ‘is 
asked tor, the Court sho-uld not he guided by 
the public opinion in a country village, but 
by what is just and equitable in tlie cir- 
cumstances. (r. 55 C. 3] 

T. M. Krishndsirami Aiyar and 
T. M. Raniaswatiii Aiyar-~{ox Apw 
pellant. 

•S’. Sivomi nathan — for Respordent 

Judgment. — This is an appeal by 
the husband against the decree of the 
District Judge of South Arcot, dis- 
missing his suit for restitution of 
conjugal right's against the 1st def- 
endant, his wife, on the ground that 
he was guilty of legal cruelty The 
plaintiff’s case is that he married the 
ist defendant about 18 years ago, 
that he lived with lier as husband and 
wife till she left him, that he had to 
marry a second wife as the 1st def- 
endant had no issue, that the 1st 
defendant left him about 19 months 
before he filed his plaint, at the 
instigation of the 2nd defendant, her 
father, and the other defendants 
have induced her to stay away from 
the husband and that he was entitled 
to restitution of conjugal rights 
against the 1st defendant. The 1st 
defendant pleaded that the husband 
was guilty of cruelty, that she was 
ill-treated by him, that he falsely 
charged her with an attempt to 
poison him and that when she went 
to the husband’s house at the request 
of her father, he pushed her out by the 
neck and threatened- to slipper her if 
she ever crossed his threshold. The 
learned District Judge has believed 
the evidence of the defendants and 
their witnesses and refused the plain- 
tiff any relief. 

M. T. M. Krishnaswami Iyer who 
appears for the appellant contests 
the finding of fact and argues that on 
the facts found no legal cruelty has 
beetT' established. The admitted facts 
are that the 1st defendant was mar- 
ried to the plaintiff ' when she was 
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quite young, that she lived with him 
as man and wife for about ten years, 
that as she had no issue the plaintiff 
married a second wife about 1913, that 
the 1st defendant continued in her 
husband’s house for about' five years 
after the second marriage and has left 
the husband’s protection. She filed 
a petition for maintenance on 14th 
November, 1918 before the Sub-Divi- 
sional Magistrate of Tindivanam and 
he passed an order in her favour on 
22 — 2 — 1919 and the revision petition 
by the plaintitf against that order 
was dismissed by the High Court 
on 28— 7— 1919. He filed his suit on 
7—4 -1919. 

The plaintiff as his 1st witness 
swears that he lived with the 1st 
defendant as man >and wife till she 
left him without any ostensible 
reason. His suggestion for her leav- 
ing him is that her father applied to 
him for a loan of Rs. 1,000 for the 
purpose of prosecuting a case against 
one Kamalatchi'Ammal and he refus- 
ed to lend him money whereupon the 
father took the daughter away and 
refused to send her back. He denies 
the allegation that he suspected his 
wife of an attempt to poison him and 
denies the acts of cruelty. The plain- 
tiff is a man in well-to-do circum- 
stances and seems to be very influen- 
tial in his own villnge. His evidence 
is supported by P. W. 3 his paternal 
aunt, a widow living in his family. 
The other witnesses on his side do not 
throw any light on the matters in 
dispute. On the other hand, the 1st 
defendant has been examined as D. 
W. I and she says that there were no 
marital relations between her and the 
plaintiff after he married his second 
wife, that he would not even speak 
to her, that he took away her jewels 
on some pretext, that she was made 
to do household work like a servant, 
that he abused her when she took 
some butter-milk to him to be taken 
with his food, that he did not drink 
the butter-milk but he got up from 
his unfinished meals and said that he 
would not drink from her hand* even 
in the next birth, that he would not 
allow her to touch the child of the 
second wife though the child was at- 
tached to her, . that when he' suffered 
from a. .slight allment,r he charged her 


with having put poison in his coffee, 
that he used very violent language to 
her, that he^ and his mother gave 
directions that she should not enter 
the kitchen which was the only room 
she had entered up to that time after 
the second marriage and that she 
unable to bear the cruel treatment 
left the house, and went to Korakady 
to live with her father and mother 
and that the father after sometime 
brought her to her husband’s house 
and when she entered the house he 
came from inside and necked her out. 
Her evidence is supported by that of 
her father as regards her being push- 
ed out by the neck when he took her 
to the husband’s house. D. W. 4, the 
Village Munsif of the place against 
whom no serious motive has been al- 
leged says that he was sent for on 
one occassio)\ by the plaintiff, that 
when he went to his house his 
mother and paternal aunt showed 
him a Karandagum (a small metallic 
box), and asked him to open it and he 
did so and it emitted a bad smell. 
He was told that the 1st defendant 
was keeping that medicine for poi- 
soning her husband. He asked that 
the 1st defendant should be sent for 
and as she was unable to go to him 
she sent word that it was kept by her 
for stomach-ache and he was after- 
wards told that she proved the 
innocuousness of the medicine by 
taking it herself. The other witness- 
es support the evidence of the Isi 
defendant that the husband consider- 
ed her to be a disgusting woman 
and said that he would have no rela- 
tions with her. 

The learned Dt. Judge after care- 
fully examining ‘^11 the evidences has 
jome to the conclusion that her ver- 
sion of the case is better entitled to 
weight than that of the plaintiff. I 
have no hesitation in agreeing with 
him inasmuch as no arguments have 
been put forward on the side of the 
plaintiff which could in any way in- 
duce me to copsider that the learned 
Judge has not correctly appreciated 
the evidence in the case. 

The next question pressed by the 
appellant is that the acts of cruelty 
found are not sufficieht 16 establish a 
good defence to the plaiptiff’s suit for 
restitution of onnjugal rights. It is 
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now settled that Courts in India have 
jurisdiction to entertain suits for 
restitution of conjugal rights and to 
grant relief when the parties are 
Hindus or Mahomedans, Vide Sw'Jya- 
moni Debi v. Kali Knnta Das (1). 
But the ditficult question is under 
what circumstances would a Court be 
justified in refusing to grant the 
relief asked for in such a case. In 
this case the parties are Hindus. Mr. 
Mayne in his book on Hindu Law 
sums up the law thus : “ When the 

marriage is once completed if either 
party refuses to live with the other, 
the case is no longer one for specific 
performance of contract but for resti- 
tution of conjugal rights.” (S. 96) 

“ Nothing will justify her iu leav- 
ing her home except such violence as 
renders it unsafe for her to continue 
there, or such continued ill-usage as 
would be termed cruelty in any 
English matrimonial Court.” (S. 456). 
Mr. Krishnaswami Iyer strongly 
pressed on our attention the case of 
Russell V Russell (2), and contended 
that a mere allegation of commission 
of an offence would not amount to 
cruelty and that his client though 
hastily thought that the 1st defendant 
was capable of poisoning him, he 
repented of it and that inasmuch as 
he was anxious to live with her he 
entertained no fear of her poisoning 
him and therefore sho was not entitled 
to live away from him. He also con- 
tended that the only act of actual 
cruelty in the popular sense was her 
being shoved out when she went to 
his house after leaving him for a time. 
In this connection, it must be remem- 
bered that the plaintiff does not ad- 
mit having made an unfounded charge 
but denies having made it. He does 
not plead that he has forgiven his 
wife nr that he was misled into think- 
ing that she was c'apable of committing 
a heinous offence but totally det ies 
having made any such charge. There- 
fore, there can bemo repentance on 
his part and the way in which this 
case has been pressed shows that he 
IB anxious to have a decree in his 
favour without any regard ' to the 

welfare of his wife. In Russell v* 
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Russell (2) the House of Lords held 
that “ a false charge of haviug com- 
mitted an unnatural criminal ol'fence 
brought by a wife against her husband 
although published to the world and 
persisted in after she did not believe 
in its truth, is not sufficient legal 
cruelty to entitle the husband to 
judicial separation.” The case was 
decided by a majority of 5 Lords 
against 4. Before considering the 
English authorities it is to be borne in 
mind that the Matrimonial Law of 
England is the Canon Law of the 
church and matrimonial causes were 
heard and determined by Ecclesiastical 
Courts. According to Canon Law 
strict monogamy is the rule. The 
Roman Church even now does not 
recognise divorce. The Anglican 
Church though it allows divorce is still 
leaning towards strict monogamy. It 
was only under theMatrimonial Causes 
Act 20 and 21 Viet. Chap. 85 that 
che King’s Courts were given jurisdic- 
tion to entertain matrimonial causes 
and by S. 22 they were directed to 
determine them as far as possible on 
the principles of the ecclesiastical 
law. That jurisdiction is now exer- 
cised by the Probate Division of th® 
High Court of Justice. The legisla- 
ture did not alter the Canon Law 
except in a few matters and the 
judges who administer the law are 
bound by the precedents which were 
established in the Ecclesiastical 
Courts. To import the Ecclesiastical 
law of England whole sale into India 
is as injudicious at it is inequitable. 
In the Christian countries monogamy 
is the rule. No man or woman can 
marry a second time when the first 
marriage is subsisting. In England 
therefore if a wife or husband refuses 
to cohabit ^r to render to one another 
marital duties, the other party cannot 
have any relief except such as is 
granted by the Courts and that is the 
reason why Courts were strict in en- 
forcing the maritai duties and were 
jealous of the rights of the parties to 
the marriage and would not allow any 
violation of the marital tie, and com- 
pelled the recalcitrant party to submit 
to the embraces of the other, and 
forced them to live as man and wife. 

. In India the Hindu Law permit^ a 
man to have more than one ^,if* at 
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the same time, but among the higher 
castes, a woman can marry only once. 
When a man marries more than one 
wife and ill-treats one of his wives in 
such a way as to make it impossible 
for her to live with him not merely 
with any degree of comfort but with- 
out danger to her health, the question 
for consideration is should the Court 
enforce the strict rule of English 
Ecclesiastical law or should it con- 
sider whether the circumstances of 
each case would justify its using its 
power to compel the wife to live with 
her husband who hates and loaths her, 
and when by such residence her health 
|is likely to be seriously impaired. The 
Courts in India are enjoined to decide 
according to justice, equity and good 
conscience in cases where no specific 
rule exists and they naturally look to 
the English decisions for guidance. 
The common law of England furnishes 
jprecedents which are in conformity 
Iwith equity, justice and good con- 
Iscience. But the Ecclesiastical law 
lof England is not the common law 
lof England and the former is appli- 
cable to a sate of things whicii does 
jnot obtain in India and therefore 
great care should be exercised in im- 
iporting wholesale in India the strict 
iprinciples of the Ecclesiastical law of 
.England which are embodied in the 
decisions of the English Courts. Even 
in England the tendency of the latter 
cases is to relax the extreme strin* 
gency of the rules of Ecclesiastical law 
as regards marital rights and duties 
in order to give relief where a Court 
of equity would consider such relief to 
be proper. 

With these preliminary remarks I 
will examine the cases relied upon by 
the appellant. In BusseUv. Bussell (2), 
the wife brought a suit for restitution 
of conjugal rights and the husband 
resisted it on the ground of cruelty by 
the wife. The cruelty proved was 

that from that time after the trial, 
although she had heard the verdict in 
favour of her husband at the close of 
the trial, that she thenceforth wrote 
letters, made statements, pursued her 
husband, practically insisted on tbet 
same charge not by one-single act -or 
by ♦ny single letter, but by a continu- 
ance and persistence in conduct' of 
that eort/^ The charge was that 


was guilty of an unnatural offence. 
The case was tried before Pollock B 
with a jury. He pronounced a decree 
for a judicial separation. The Court 
of appeal held that the husband was 
not entitled to a decree for judicial 
separation. Two of the learned Lords 
Justices, Lopes and Lindley, define 
cruelty thus : “ There must be danger 
to life, limb or health, bodily or ment- 
al, or reasonable apprehension of it.*’ 
The leading judgment in that case 
was delivered by Lord Herschell who 
held that the wife’s persistence in 
making a false charge against her hus- 
band knowing the charge to be false, 
however culpable such conduct was, 
did not amount to legal cruelty. He 
followed the dictum of Lord Stowell in 
Evans V. Evans 13) and held that the 
plaintiff’s act did not amount to legal 
cruelty. Lord Stowell in the course 
of the judgment in Evans r. Evans (3) 
observes : I take it the rule cited 

by Dr. Bever from Clarke and the 
other books of practice, is a good 
general outline of the Canon Law, 
Cne law of this country, upon this 
subject In the older cases of this 
sort which I have had an opportuni- 
ty of looking into, I have observed 
that the danger of life, limb or health 
is usually inserted as the ground 
upon which the Court has proceeded 
to a separation. This doctrine has 
been repeatedly applied by the Court 
in the cases that have been cited. 
The Court has never been driven off 
this ground. It has been always jea- 
lous of the inconvenience of depart- 
ing from it and I have heard not one 
case cited in which the Court granted 
a divorce without proof given of a 
reasonable appreher.sion of bodily 
hurt.” After an examination of a 
number of cases Lord Herschell ob- 
serves at page 455. I think the law 
of restitution of conjugal rights as 
administered in the Courts did some 
times lead to results which I can only 
call barbarous. I need seek no better 
illustration of this than the case of 
Holmes and Holmes decided in 1755 
which is relied on for the proposition 
that the Courts can only refuse resti- 
tution on grounds which would 
justify divorce. Conduct of a most 

; 

* (3) [1790] 1 Hag^. Com 35, 
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revolting oharaoter on the part of the 
husband was held to afford no answer 
to his claim for a restitution of conju- 
gal rights. Indeed, if the broadest 
definition of cruelty which has been 
contended for in this case were ac- 
cepted, it would still be to my mind 
unsatisfactory that a husband who, 
though stopping short of cruelty in 
that sense, had by result and outrage 
driven his wife to leave him, should 
without repentence for the past or 
any assurance of amendment for the 
future, be able to invoke the assis- 
tance of the Court apd call for the 
strong arm of the law to force his 
wife under pain of imprisonment to 
resume cohabitation. One would 
think that the Court may well refuse 
to afford its assistance to one who 
acted thus, and notwithstanding the 
decision to which I have referred 
there are not wanting dicta ofemi- 
nent Judges, and notably, of Lord 
Stowell,^ that something short of legal 
cruelty * might bar a suit for restitu- 
tion. However that may be, the 
matter is of less importance than it 
formerly was, a? the legislature has 
^"“®^osed ; and even if the Court is 
still bound to make a decree for resti- 
tution, it is no longer bound to en- 
force it as before,’* Lord Davey who 
agreed with Lord Herschell was ob- 
liged to confess. “ My only duty is 
to say whether the appellant’s con- 
tention. is conformable to the princi- 
pies on which the Ecclesiastical 
Courts formerly acted and gare re- 
tier. I am constrained to say that in 
my opinion it is not..* ] 

Considering the rigour of the Ec- 1 
ciesiastical Law the legislature inter- ] 
posed and made it optional with the i 
^ourt to enforce the decree for resti- 2 

rights by impri- ( 
p O- 21, rule 32 of the Civil 1 

in prescribes, the mode e 

fo ^ “""I'* -ibrnpelled ^ 

restitution of t 

that th! ^ a'^are s 

tion nf S”""* ‘he exeou- n 

health of “ h® ‘hat the t, 

decree whom the tl 

■uffar ht executed, would cl 

o“s“i.Ts.rs.- - 
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le gards the execution of decrees in such 
3r cases. Lord Halsbury who differed 
1 - from the majority says at P. 420 : 

the view the Ecclesiastical 
n Courts took of the sanctity and pcrpe- 
J- tual obligation of the rights between 
d spouses, it is intelligible enough that 
), they should have sternly enforced the 
n duty of continued cohabitation except 
e in such cases as, to use the phrase 
i continually recurring, “ when the 
r facts show an absolute impossibility 
3 that the duties of married life can be 
discharged.’* With regard to the con- 
3 duct of the plaintiff, he observes. 

* For my own part I believe an ac- 
' cusition of this kind is an incurable 
injury to the person against whom it 
is directed.” Lord Hobhouse who wag 
also in the minority in considering 
what would be ‘ cruelty ’ observes as 
follows. “ That violence and bodily 
danger are for the most common 
forms of cruelty accounts for the fre- 
quent repetition of the formulae rela- 
ting to such cases. But we find not 
only judicial recognition that there 
may be other forms of cruelty but 
judicial dicta and decisions taking a 
wider r^nge and quite irreconcilable 
with the rigid line by which it is now 
sought to confine the jurisdiction of 
the Court and after an examination 
of the cases on the point, he says . 

“ The conclusion i draw from the 
authorities is that there is no rigid 
rule to exclude from the consideration 
of Judge or jury a case where acts 
cruel in their nature are so grave as 
to destroy the foundations of conjugal 
life. I do not think that any rule can 
be laid down less wide than that of 
Lord Stowell : “ That the causes 

must be grave and weighty and such 
as to show an absolute impossibility 
(meaning of course a moral impossi- 
bility) that the duties of married life 
can be discharged. The fact, that 
violence and personal danger are far 
the most common grounds alleged for 
separation, has led to repeated state- 
ments of the doctrine of danger in 
terms applicable and appropriate to 
those cases. But they are only one 
class of the broader category indica- 
ted by Lord Stowell.” 

In Bray v. Bray U) Sir John Nicholl 


(4) Hagg. E.C.P. 16 J. 
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observes with regard to the conduct 
of the husband who accused his wife 
of the most abominable inter-course 
that can possibly be conceired, no less 
than incest with one of her nearest 
relations. “ It is not I think possible 
to conceive cruelty of a more grie- 
vous character (except perhaps great 
personal violence) than the accusa- 
tion made by this husband against 
his wife.” 


Cruelty in the legal sense need not 
necessarily be physical cruelty. A 
course of conduct which, if persisted 
in would undermine the health of the 
wife, is a sufficient justification for 
refusing to the husband a decree for 
restitution of conjugal rights. In 
Kelly V. Kelly (5) it w\s held “ if 
force whether physical or moral is 
systematically exerted to compel the 
submission of a wife to such a degree 
and during such a length of time as 
to injure her health and render a seri- 
ous malady imminent, although there 
be no actual physical violence such 
as would justify a decree it is legal 
cruelty and entitles her to a judicial, 
separation.” In that case, the husband 
adopted a deliberate ^ystem of con- 
duct towards his wife with the view of 
bending her to his authority. No phy- 
sical violence was found against the 
husband but only a course of conduct 
which was a kind of tyranny to the 
wife. f^'hannel B. in the course of 
the judgment observes. “ It would be 
difficult to frame a definition of legal 
cruelty which should be applicable to 
all the cases which may arise. The 
object of the matrimonial Court in 
exercising its jurisdiction in decreeing 
judicial separation for cruelty is to 
free the injured consort from a coha- 
bitation which has been rendered, 
or there is imminent reason to be* 
lieve will be rendered, unsafe by 
the ill usage of the party com- 
plained of. It is obvious that the 
modes by which one or two married 
persons may make the life or health 
of the other insecure are infinitely 
various, but, as often as perverse in- 
genuity may invent a new manner of 
producing the result, the Court must 
supply the remedy by separating 

(5) L.R. 2 P.D. 59—39 L.J., Mat. 31. 


of cases, 
cases in 
it was 
physical 


tne parties. In Bethune v. Bethune 

(6) the President of the Probate 
Division Sir James Hannen gave 
a decree for divorce on the 
ground of adulterv coupled with 
cruelty, the cruelty consisting of a 
long course of systematic neglect and 
insult. The law is summed up in 
Halsbury’s Laws of England, Vol. 16 
S. 976 “A course of conduct calculat- 
ed to break the spirit of the sufferer 
(more usually the wife) continued till 
health breaks down or is likely 

to break down under the strain 
sometimes .termed ‘constructive 
cruelty* is also a ground for relief,” 
and reliance is placed for the pro- 

position upon a number 
In India there are three 

which it was held that 

not necesary to prove 
violence in order to deny the 
husiDand a decree for restitution of 
conjugal rights, Thompson v. Thom- 
pson (7) and Armour v. Armour (8). 

The facts proved in this case are 
sufficient in my opinion to deny the 
plaintiff the relief claimed by him. 
When a husband, who is guilty of a 
course of conduct which would be 
regarded as cruel to the wife, comes 
before a Court seeking its aid to 
compel his wife to submit to his 
embraces, it is the duty of the Court 
to see whether the health of the wife, 
is likely to suffer by forcing hen 
against her will to live with him. 
The observations of Lord Brougham 
in Paterson v. Paterson (9), seem to 
be peculiarly applicable to the present 
case. If the husband, without any 

violence or threat of violence to the 

without any maltreatment 
endangering life or health, or leading 
to an apprehension of danger to life 
or health were to exercise mere 
tyranny, to utter constant insults, 
vituperation, scornful languge, char- 
ges of gross offences, (utterly ground- 
less) charges of this kind made before 
her family, her relations, her 
friends, her servants, insulting 
her in the face of the world. 


(6) 11891] P. 205—60 L.J..P. IS - 
63 L.T. 259. 

(7) [1913] 39 Cal. 395—15 I. C. 886. * 

(8) [1906] 1 A.L.J. 318. 

(9) 3 H. L. Cas. 308. 
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and of her own domestics, calling 
upon those servants to join in those 
insults, and to treat her with con- 
tumely and with scorn — if such a 
case were to be made out or even 
short of such a case, viz., injurious 
treatment which would make the 
married state impossible to be endur- 
ed, rendering life itself almost unbear- 
able, then I think the probability is 
very high that the Chancery Courts 
of this country would so far relax 
the rigour of the negative rule, at 
present somewhat vague, as to extend 
the remedy by a divorce a men^ia et 
thoro to a case such as I have put*’. 
This observation was made before 
the Matrimonial Causes Act gave a 
salutory relief in hard cases. The 
•facts found in this case are: 

I (1). The husband charged the wife 
Iwith the attempted murder of her 
husband by poison. 

(2) . He insulted her on more than 
one occasion and called her by the 
most vile epithet. 

(3) He treated her with loathing 

! nd disgust anH abused her when she 
3ok some butter-milk to him, and 
e expressed his disgust by getting 
p from his unfinished meals. 

(4) He sent word through a servant 
hat if she went back to him she 
rould be dragged out by a Pariah 
nd slippered. 

I (5) He threatened her with violence 
jby saying that he would lash her to 
pieces with a knife and allowed the 
■second wife to abuse her and to say 
(that she (meaning the 1st defendant) 
■deserved to be made to stand in the 
i road and be soat on by the passers-by, 
that it was enough that she had not 
wrung its (child’s) neck and thrown it 
into the well and that if she touched 
the child again she would be beaten 
with broom stick. 

(6) He used personal violence by 
pushing her by neck. The mother-in- 
the paternal aunt who treat- 
Iw kindness turned against 

Iher after the charge of an attempted 

tourder was ventilated by the hus- 

iband- I think these circumstances 
fare sufficient to make out cruelty 

I u Law. But in India 

jvrhere the conditions are different it 
lis not necessary to implicitly follow 
Wxo precedents of the Ecclesiastical 
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Courts in considering what is equita- 
ble in the circumstances. The Indian 
Courts are Courts of justice, equity, 
and good conscience and though a 
decision of the House of Lords is to 
be regarded with the utmost respect, 
yet it is not binding upon the Indian 
Courts and where the decision rests 
not upon the principles of Common 
Law but upon the peculiar principles 
of the Ecclesiastical Law of England, 
the Courts in India ar*^ not bound to 
follow the decision ; for the simple 
reason that the Ecclesiastical Law of 
England is not the law of this country 
and monogamy, so far as the husband 
is concerned, is not the rule of Hindu 
Law. The Hindu I jaw does not re-| 
cognise any divorce. It permits a 
husband to have as many wives as he 
likes. The husband in this case had 
no marital relations with his wife 
(the 1st defendant) for a period of 
more than 7 or 8 years and it would 
be cruel now to force the wife t<^ go 
back to her husband against her will. 

Mr. Krishnaswamy Aiyar argued 
that the plaintiff was anxious to have 
his wife back, that he had repented 
of his past conduct and that he is 
willing to treat her as a wife should 
be. He also urged that in country 
places personal violence towards the 
wife by the husband is excusable and 
that we should not apply to the 
parties the principles which would 
govern a case where the parties are 
educated and enlightened. I am not 
prepared to believe that domestic 
relations in the moffusil and in the 
country places are as described by 
Mr Krishnaswamy Aiyar. No doubt, 
some times the Hindu society over- 
looks personal violence to the wife 
by the husband, but when a Court’s 
intervention is asked for, the Court 
should not be guided by the public 
opinion in a country village, but by 
what is just and equitable in the 
circumstances. In this case the 
plaintiff is a man of influence in his 
own village. There is no public 
opinion at all in that place. Is there 
safety or security for the wife if the 
husband chooses to charge her again 
with an attempt to poison him and 
hands her over to the Police on his 
becoming slightly ill and for which 
illness he could not find any reason 
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There is no guarantee that the suspi- 
cion which he once entertained will 
not be TCTived again if he or his 
second wife or his second wife’s child 
should fall ill. If he was really an- 
xious to haTe hi« wife back, he could 
very well have gone to her and offered 
to treat her properly. When the 
maintenance proceedings were before 
the Sub-Divisional Magistrate, he 
suggested that the parties should 
settle the matter out of Court and 
the plaintiff in order to make out that 
he was willing to settle the matter 
sent his handyman to fetch his wife 
and she rightly refused to go with him 
as she thought that the plaintiff was 
attempting to dupe her. If he was 
in earnest he could have sent his 
paternal aunt or any of his female 
relations to fetch her. I am not 
prepared to put any faith in the pro- 
testations of Mr. Krishnaswami Iyer 
on behalf of his client. A Hindu 
wife looks upon her husband as her 
lord and master and she has no hap- 
piness outside her husband’s house 
Knowing the conditions in India as 
we do, I am not prepared to believe 
that a Hindu wife would stay away 
at the instance of her father or other 
relations when there was no sufficient 

reason for her conduct, for she con- 
siders her husband’s home is her pro- 
per place and she would not leave it 
without the gravest reason as she 
has nothing to look forward to, here 
or hereafter. There is a civil suU 
pending in which the wife seeks to 

recover her jewels from the husband I 

Khtl^his Plaintiff has brou- 

Kht this suit only to satisfy his vanitv 

of"the° wt "V ‘P f-voor 

Tiiit i! I maintenance and this 
back his wife to continue the marital 

Tart of tl °P the 

^ Of the husband which would 

Court in refusing the 

^iaintilT the relief he seeks The 

lase might perhaps be different if 

the Court IS aked to dissolve the 

marriage ; but in a case of restitution 

of conjugal rights, the Court need 

not consider what would be sufficient 

to grant a divorce according to the 

matrimonial law of England. On the 

•thor hand, before passing a decree 
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in favour of the husband the Court 
should be satisfied that by giving its 
aid to him it does not thereby endan- 
ger the life, limb, liberty or the 
health of the wife. If there is danger 
to any of these, the Court would be 
amply justified in refusing to give a 
decree for restitution of conjugal 
rights. 

The learned Judge has decreed se- 
parate residence to the wife. There 
is no counter-claim by the defendant 
to the plaintiff s suit and I do not see 
how the Court should grant a decree 
for separate residence when there is 
no proper claim for it. That por- 
tion of the decree of the lower Court 
should be expunged. 

In the result the appeal fails and 
IS dismissed with costs. 

Appc:.l , 
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Oldfield and Venkatasubba 

Rao, jj. 

Govimia Kaviraj .Appli- 

Can t« 


Gauratuja Saw and .Respon- 

cents* 

20595 and 20954 of 

1922 and S. A. 580 of 1932 D/-16th 
February, 1923, against the decree of 

1919 ' S- No 442 of 

respondent, whose name was 
ntered in the appeal as presented, was found 

appellant applied to substitute for his name 
those (.f his legal representatives. 

a "peUon 

c. Samba^iva ffno— for Applicant 
B. Jagannada Dass~for Respondents. 

to applications 

to the Court to amend the caus^ title 
m a Second Appeal and to excuse the 
delay in seeking that relief. It will 

tha to consider 

the second application, unless the Brst 
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succeeds The circumstances, in which 
tne amendment is asked for are that the 
respondent whose name is entered in 
the appeal as presented died before the 
Presentation. We are now asked to 
lubstitute for his name those of his 
legal representatives. The objection 
:o this is that an appeal cannot be 
iresented against a person who has 
[ceased to exist. O. I, R. 10 is relied-on; 

^ut we do not see our way to apply it 
lere since it refers only to suits 
dnstituted in the name of a wrong 
Person, and we do not think that it is 
.pplicable to a case such as the 
iresenc. The power conferred by S 
. ^3 is general; but again we do not 
.think we ought to use it. while another 
course is open to the petitioner, that 
IcouTse being to file another appeal and 
jto have the delay due to his mistake. 
|oommitted in good faith, excused. 

Taking this view we must dismiss 
these applications and also the Second 
Appeal on the ground that no such 
proceeding as an appeal against a 
party, who IS deceased, is authorised 

■ There will be no costs 

m the Second Appeal; but the peti- 
tioner will pay the respondent’s, 
costs in the petitions. 

Petitions dismissed. 
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any reference to whether the transection was 
wither without notice Courts cannot go into 
any question of notice in dealing with the 
question. jp gj 

of pre-emption 

or specific performance is nn defence. . 

Having regard to the provision of the 

Iransfer of Property Act as regards the ri-ht 

of redemption and of S. 54 as regards the 
etfect of a contract for sale, it can be no 

aetence to R suit for redemption to state that 
t..e defendant has got a right to purchase the 

property uuder a contract which right he is 

unable to enforce owing to the bar of limita- 

M “34 ; 33 M.L.J. 262 : 29 

Mad. 336 , 16 M.L.J. 395 (F.B.) Foil. [ P 61 (' 2] 

In suits for possession under title it is no 
defence to say that the defendant has got a 
right to enforce specific performance of a con- 
tract A soil under S. 60 of the T.P. Act 

which 18 absolute in its terms and applicable 
to all mortgages and whicn gives an absolute 
right to redeem cannot be met by an agree- 
ment of pre-emption which, under S. 54 of the 
Act, confers no right to immoveable property, 
especially, when a suit to enforce the right of 
pre-emption is barred under Art. 10. (P 61 C 2] 

(d) Minor — Preemption, minor is not 
entitled to. 

The nioment minor (pre-emptor) plaintiff 
elects to buy the property he affirms the con- 
tract and thesa-re legal consequences follow 
as If there was a contract to buy and it is 
difficu.t to distinguish the case from the case 
of an ordinary contract to purchase. Al- 
tfaouh there is no mutuality in its inception, 
when the plaintift elects to purchase the pro- 
perty and gives notice of his intention to buy 
It becomes a contract like any other contract 
to purchase immoveable property and is 
governed by the same principles which govern 
other contracts, 39 Cal. 233 ; (P.n.) applies 
therefore to such cases. There being no 
mutuality pre-emption cannot be decreed. 

. X ^ [P 62 C 2) 

(e) Preemption,^ Prohibiting alieiiation dt 
refusal to pre-empt bar relief. 

Where the plaintiff rot only did not express 
his willingness to pre-empt, but prohibited the 
alienation. 


S. Ethirajulu Chetty and others — D 

lendants — Respondents. 

Mm! ” *'* Of *'>8 eiuity of redem 

>>8 said to be cap 

date of the 

9 All 334 Poll”* **'* ^8®“^ of sal 

* JP 60 c 

’‘o«ce o 

^wratton is necessary, , 

eiprejsly states ths 
begins from registration withou 


ffeld the right of pre-emption was not 
exercised and plaintiff could not get a decree 
for pre-emption. 39 All. 127 ; 42 All. 402 Foil, 

(P 63 C 2] 

V. Radhakrishnayya — for Appel- 
lants. 

P. Venkairamana Rao— for Respon- 
dents. 

Judgment.— This (C. S. No. SO of 
1921) is a suit by the plaintiff for the 
enforcement of pre-emption alleged 
to be conferred on him by two deeds 
of mortgage dated 27th November, 
1915 for Rs. 2,500 and 25th April, 1914 
for Rs. 3,000 executed by the 1st 
defendant in favour of the plaintiff 
who was then a minor and represen- 
ted by his father and natural guardian. 
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Kumara'^wami Chetti. The 2nd and 
Srd defendants are impleaded as 
alienees of the mortgaged property 
with notice. The case for the plaintiff 
is that the 1st defendant executed the 
two deeds of mortgage in favour of 
the plaintiff, then a minor, that the 
first deed of mortgage contained the 
following covenant ; — that the mort- 
gagor will, not, during the continu- 
ance of the security, in any way or 
manner deal with the scheduled pro- 
perty or any portion thereof either 
by way of sale, mortgage, charge, 
lease or otherwise without obtaining 
the previous consent in writing of the 
mortgagee permitting and authorising 
the mortgagor to do so and that the 
mortgagee shall have the right of 
pre-emption in respect of the schedul- 
ed property,” The second deed of 
mortgage stated that all the terras 
and conditions of the first mortgage 
should, mutntis mutan'iis, be treated 
as applicable to the said deed. The 
plaintiff states that by reason of these 
two clauses he is entitled to a right of 
pre-emption in respect of the property, 

“ that the plaintiff has rece.itly come 
to know that on the 9th April, 1918 
the Ist defendant sold to P. S. N. 
Muruganathan Chetti the property 
mentioned in the schedule hereto for 
a consideration of Rs. 3,025 in cash 
and the purchaser covenanted to pay 
to the plaintiff the amount due on the 
deeds of mortgage and the further 
charge above referred to and that the 
said P. S. N, Muruganathan Chetti by 
a deed of sale dated the 3rd July, 1919 
sold the said house and ground toge- 
ther with another property to the ^nd 
and 3rd defendants herein. The 2nd 
and 3rd defendants sent a notice dated ^ 
,3rd May, 1920 through their 
Vakils, Messrs. Madhavan and Ran- 

gaiya, to the plaintiff in which they, 
informed him of the fact of the pur-’ 
chase and offered to redeem the mort- 
gage and the further charge. On the 
5th July, 1920 the plaintiff through 
his vakils sent a reply to the said 
letter in which he inter alia pointed 
out to the 2nd and 3rd defendants that 
he had a right of pre-emption in res- 
pect of the said property, that the 
transfers of the said property by 1st 
defendant to P. S. N. Muruganathan 
Chetti and by the said Muruganathan 


Chetti in favour of 2nd and 3rd defen- 
dant’s had been effected without the 
plaintiff’s knowledge or consent and 
that the plaintiff was entitled to 
enforce his right of pre-emption 
against 2nd and 3rd defendants. The 
plaintiff tendered with the said letter 
a sura of Rs. 3,025 and called upon 
the 2nd and 3rd defendants to execute 
a conveyance in favour of the plain- 
tiff but 2nd and 3rd defendants refused 
to receive the said sum and failed and 
neglected to execute the conveyance/* 
The plaintiff therefore prays that the 
defendants, or such of them as the 
Court may find liable, be directed to 
execute a conveyance in favour of 
the plaintiff of the property described 
in the schedule on payment of 
Rs. 3,025 or such other sum as the 
Court may find payable by the 
plaintiff. 

'1 he first defendant filed a written 
statement in which he pleads that the 
sale by him to Muruganathan Chett 
was subject to the covenants in the 
two deeds of mortgage and that’’ the 
sale to the 2nd and 3rd dafendants by 
Muruganathan Chetti was a sham 
and colorable transaction. He says 
that there is no cause of action 
against him and that he 
necessary party to the suit. 

Toe 2nd and 3rd defendants rais e 
various pleas. They state that th 
agreement contained in the two deed 
of mortgage is void and unenforceabl 
as being a clog on the equ ty o 
redemption, that it is also . no 
enforceable because of plaintiff* 
minority at the date of th 
mortgages and that opportunity was 
given by th ^ ts~t defendant t he 
plaintiff’s guardian to purchase tlie 
property but that thV offer wa^sjre- 
fus^d, that the claim is barred by 
lirhitation, that, in any event, the 
option to purchase not being exer- 
cised before the period for redemption 
expired, it ceased to have any legal 
effect and is not enforceable. He 
says he is willing to redeem the pro- 
perty and that the tender of Rs. 3025 
was not a valid tender. 

Suit No. ii8 of 1921 is a cross suit to 
redeem the mortgages: 

The following issues were settled: — 
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1. Js the plaintiff entitled to a 
right of pre-emption in respect of the 
suit property ? 

2. Is the recital in cl. 16 of the 
mortgage deed dated the 25th April, 
1914 a clog on the equity of redemp- 
tion and is plaintiff in consequence 
deprired of his right of pre-emption? 

3. Is the corenant as to the right 
of pre-emption roid and unenforceable 
for the reasons set out in paragraphs 
9 and 10 of the written statement of* 
defendants 2 and 3 ? 


4. Is the plaintiff precluded from 
asserting his right of pre-emption for 
the reasons set out in paragraph 10 
of the written statement of defen- 
dants 2 and 3 ? 

5. Is the plaintiff*s claim barred 
by limitation ? 

6. (a) Was it a condition prece- 
dent for the coming into operation of 
the sale dated 9 — 4 — 1918 to P. S. N. 
Muruganathan Chetti that he should 
be bound to sell and convey the 
equity of redemption to the plaintiff 
as stated in paragraph 4 of the 1st 
defendant's written statement ? 

(b^ If so, can the 2nd and 3rd de- 
fendants resist the claim of the plain- 
tiff for pre-emption ? 

7. Is the sale deed, dated the 3rd 
July, i9i9 in favour of 2nd and 3rd 
defendants, a sham, nominal, fraudu- 
lent and colourable transaction and 
hence void and unenforceable in law 
as stated in paragraph 5 of the 1st 
defendant's written statement ? 

8. Is the 1st defendant not a neces- 
sary party to the suit ? 

9. Is the tender by the plaintiff a 
valid tender ? 

10. To what relief is the plaintiff 
entitled ? 

The deed of mortgage dated 25th 
April, 1914 is Ex. A. The material 
clause is cl. 16 and has been set out 
in page 2. The plaintiff was then a 
minor aged 12 years and the deed 
purports to have been executed in his 
favour and he was represented by 
his father and natural guardian 
Kumaraswami Chetti. The 2nd deed 
of mortgage is filed as Ex. B. and it 
incorporates the provisions of the 
first deed of mortgage as regards the 
clause in question. On the 4th April, 
1918 the Ist defendant wrote a letter 
to Kumaraswami Chetti, the father 


of the plaintiff wherein he states that 
he represented to him some time ago 
that he wanted to dispose of the 
equity of redemption of the mort- 
gaged property, as he was getting 
old and finding it difficult to make 
any arrangement for payment of 
interest and taxes and that he was 
told by the guardian chat he might 
dispose of the same if he got a price 
more than Rs. 8,OUO. He proceeHs as 
follows: — “I have been negOLiating 
for the same ever since but I thought 
it desirable to give you another op- 
portunity before I finish the sale 
elsewhere. I therefore requst you to 
reconsider and to inform me within 
one day after the receipt of this letter 
your last offer for the same, so as to 
enable me to finish the sale of the 
same elsewhere.” To this letter a 
reply was sent on the 5th April, Ex. 
D, wherein the plaintiff’s guardian 
denies the allegation in the letter 
under reply that he asked him to 
dispose of the property elsewhere if 
he got more than Rs. 8,000. He then 
proceeds as follows: — “Do you mean 
to say that I have forgotten the 
paragraph No. 16 of the mortgage deed 
executed by you. Kindly go through 
paragraph 16 of the firts mortgage 
deed in which it is clearly stated that 
you should not do anything with the 
said premises either by sale or b.v 
mortgage, lease or otherwise without 
my consent. Under the circum- 
stances you have no voice to do any- 
thing in the matter until 1st May 
1920 which please note.” On the 9th 
April 1918, the 1st defendant sold the 
property to one Muruganathan Chetti 
under Ex. E. It recites that on the 
9th February 1918, the 1st defendant 

agreed to sell to Muruganathan 
Chetty the property mortgaged to 
the plaintiff “subject to the condi- 
tions and limitations prescribed ther^ 
in and now subsisting and ^^^.pable of 
taking effect.” On the 3rd July 1918 
Muruganathan Chetty sold the PJ®* 
perty under Ex. F to the 2nd and 3rd 
defendants. On the 1st April, 1920 
the 2nd and 3rd defendants gave 
notice to the plaintiff’s father and 
guardian (Ex. G.) offering to redeem 
the property. To this a reply was 
sent Ex. K, on the 5th July, 1920, 
wherein they set up their claim under 
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cl. 16 of the mortgage deed for 
pre-emption. 

I shall first deal with the question 
of limitation raised. It is clear from 
the correspondence which I have re- 
ferred to that in 1918 the 1st defen- 
dant gave the plaintiff’s father and 
guardian notice of his intention to 
sell the property and asked him what 
offer he had to make and that in 
1918 the position taken up was that the 
1st defendant had no power to sell 
and no offer was made by the plain- 
tiff’s father as to what price he was 
prepared to pay for the house. The 
case of pre-emption is governed by 
Art. 10 of the 2nd schedule to the 
Llirnitation Act which prescribes a 
period of one year in a suit to enforce 
a right of pre-emption, the period to 
run from the time when the purchaser 
takes, under the sale sought to be 
impeached, physical possession of 
the whole of the properties sold or 
where the subject of the sale does 
not admit of physical possession, 
trora the date on which an instrument 
of sale is registered. S. 8 of the 
Limitation Act states that nothing 
in Ss. 6 and 7 of the Limitation Act 
which gives an extended period in 
cases of minors or of persons under a 
disability applies to suits to enforce 
rights of pre-emption or shall be 
deemed to extend for more than three 
yeap from the cessation of the dis- 
abihty or the death of the person 
affected thereby the period within 
which any suit must be instituted or 
application made. In this case the 
minority of the plaintiff which would 
otherwise bring the case under S 6 

larly Cl. (3) of S. 17 which refers to 
the fact of death before the right to 
sue accrues says that nothing in sub- 
sections (1) and (2) applies to suits to 
enforce rights of pre-emption or to 
suits for the possession of immove- 
able property or of an hereditary 
office. The minority of the plaintiff 
therefore is an element which cannot 
be taken into consideration in dealing 
with the question of limitation under 
Art. 10. In this case as the property 
was under mortgage to the plaintiff 
with possession and the plaintiff was 
in possession of the property, all that 


can be sold was the equity of redemp- 
tion equity of redemption not being 
one of which physical possession 
could be given, the case falls 
under the latter part of Art. 10. 
Where the subject matter does not 
admit of physical possession, limi- 
tation runs from the date when the 
instrument of sale is registered. In 
Shiamsunder r. Amanand Begum (l) 
it was held that in cases where the 
sale was of the equity of redemption 
the property cannot be said to be 
Capable of physical possession 
within the meaning of Art. 10 
of Schedule II to the Limita- 
tion Act and limitation began to run 
from the date of the registration of 
the deed of sale. In Tntizar Hussain 
T. Jumma Prasad (2) it was held that 
the propeT’ty in that case which was 
the sale of an undivided share was 
not capable of phy.sical possession 
and that limitation must be computed 
from the date of registration of the 
sale-doed. In Umrao Beg v. Mukhtar 
Beg (3) which was also a case of a 
fraction of a share 
situated in several 
held that limitation 

date of registration. _ 

V. Dhuni Chatid (4) a similar view was 
^fcen by the Punjab High Court. 
Ihe property sold was a property 
which was in the possession of a 
mortgagee and it was held that it 
was incapable at the time of sale of 

possession being given over 
a" f limitation began to run under 
Art. 10 for one year from the date of 
registration. It was also held that 
It was immaterial whether registra- 
tion was made with or without the 
consent of the vendor as in either 
registration was equally effective. 

In Velayudham Ptlfai v. Tina Fe/a- 
gudhatn Pillat (5) Justice Krishnan 
observes as follows:— “In cases where 
there is an outstanding interest in 
third parties in the property sold 


of a Zaraindari 
Khatas, it was 
began from the 
In Nagina Singh 


ill WIVA ? ^1^234-(1887) A.W.N.24. 


( 2 ) 

(3) 

(4) 

(5) 


1904 

1919 

1921 

1921 


I A. L. J. 247. 

II 269—50 I. C. 80. 

62 I. C. 797. 

w - — 1 3 M. L. 

^•268— (1921) M.W.N. 207— 
29 M.L.T. 251—62 I.C. 27 
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which gives them a right to posses- 
sion as in the case of leases and 
usufructuary mortgages^ even if the 
sale purports *o be of the land itself, 
the sale would pass only the lessor’s 
or the mortgagor’s estate; the subject 
of the sale in such cases may well 
be held to be only that estate and not 
the land ; and as physical possession 
of such an estate cannot be given 
and the vendor not being entitled to 
the possession of the land itself could 
not pass it. on to the vendor; it may 
be that in such cases the second part 
of column 3 (of Art 10) will apply if 
there is a registered instrument.” A 
similar view was taken by Justice 
Napier. The result is that in a case 
like the present limitation begins 
from the date of registration. 

It has been argued that registra- 
tion is not necessarily notice and 
that, secondly, it will be a hard case 
if the plaintiff’s suit is barred by the 
defendant registering the document 
without his knowledge. It is no 
doubt true that the Privy Council has 
decided that registration is not notice 
but that was with reference not to 
Art. lO of the Limitation Act but 
with reference to cases of priority 
of mortgages under the Transfer of 
Property Act. Where the Legis- 
lature expressly states that limita- 
tion begins from registration with- 
out any referetjcc to whether the 
transaction was with or without 
notice it is difficult to see how the 
Court can go into any question of 
notice in dealing with the question. 
Reference has been made to S. 18 of 
the Limitation Act but it has no ap- 
plication as it refers to concealment 
or fraud or misrepresentation and it 
is not alleged here that there was any 
such fraud or concealment. On the 
contrary the 1st defendant gave 
notice that he wanted to sell the pro- 
perty to strangers and there was no 
attempt at concealment as regards 
the sale or registration of this docu- 
nient. I am therefore of opinion that 
so far as the plaintiff’s claim is con- 
cerned it is barred by limitation. 

It was further contended that, even 
if the plaintiff’s suit is barred by 
limitation, he could resist a suit for 
redemption on ' the ground that his 
right is not extinguished and refer* 


ence has been made to cases of 
Karihcirankutti v. Aliotti (6). and Kri~ 
shnan Menon v. K^saven (7). This 
contention is with reference to C. S. 
No. 88 of 1921 brought by the 1st 
defendant against the plaintiff. It 
seoms to me to be a peculiar position 
that where the plaintiffs’ suit for 
specific performance is dismissed he 
can still hold on to the property. And 
the view taken in 13 and 20 Mad. has 
not been followed jn Bnmafiwami 
Pattar v. Chinninit Asari (8) I 
entirely agree with the view taken in 
24 Mad. where Sheppard and Bashyara 
Iyengar, JJ. state that, having 
regard to the provisions of the Trans- 
fer of Property Act as regards the 
right of redemption and of S. 54 as 
regards the effect of a contract for 
sale, it can be no defence to a suit 
for redemption to state that the defend- 
ant has got a right to purchase the pro- 
perty under a contract which right 
he is unable to enforce owing to the 
bar of limitation. The Full Bench 
decision in Kurri Verare'hli v. Karri 
Bapireddi, (9) which has been con- 
sidered and followed in Ramanathan 
Chetti V. Rangdnathan Chetti (10) is 
to the effect that in suits for posses- 
sion under title it is no defence to say 
that the defendant has got a right to 
enforce specific performance of a 
contract and the case a fortiori is bar- 
red by the statute of limitation. It 
seems to me that a suit under S. 60 
of the Transfer of Property Act^ 
which the Privy Coun'^il in the recent 
case in Muhammad Sher Khan v.j 
Raja Seth Swami Dayal (11) has con-j 
strued to be absolute in its terms and; 


(6) 1890] 13 Mad. 490. 

(7) [1897] 20 Mad. 305. 

(8) [1901 24 Mad. 449. 

(9) [1906] 29 Mad. 336—16 M. L. J. 

395—1 M. L. T. 153 (F. B.) 

(10) [1917] 40 Mad. 1134—33 M.L. J. 
252—6 L. W. 300—22 M. L. T. 
173— (1917) M. W. N. 757— 
43 I. C. 138. 

(11) 1922 P. C. 17— 44 All. 185—49 

I. A. 60—9 O. L. J. 81-42 M. L. 

J. 584—25 O. C. 8— 20A. U J. 
476—35 C. L. J. 468— (1922) M. 
W. N. 378—24 B. L. R. 695— 
30 M. L. T. 220—66 I. C- ^3 

(P .C^) 
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applicable to all mortgages and 
which gives an absolute right to 
redeem cannot be met by an agree- 
ment of pre-emption which, under 
S. 54 of the Act. confers no right to 

I immoveable property, especially, 
when a suit to enforce the right of 
pre-emption is barred under Art. 10 
of the Limitation Act. I therefore 
hold that not only is the plaintiff’s 
claim barred by limitation but that it 
would atiord no defence to a suit for 
redemption. 

The next question is as regards the 
minority of the plaintiff and the in- 
validity of a contract entend into by 
his guardian. It is admitted that at 
date of ♦'he mortgage the plaintiff 
was a minor. It has been held by 
the Privy Council in Mir Sarxvar 
Jan V. Faldru hlin Muhfimmad 
Chow lliury (12) in a suit for specific 
performance by a minor of an agree- 
ment for the purchase and sale to 
him of immoveable property entered 
into by a manager that the contract 
was unenforceable as it was not 
within the competence of the mana- 
ger of a minor’s estate or his guard- 
ian to bind the minor or the estate 
by a contract for the purchase of 
immoveable property and that the 
minor was not bound by the contract, 
there being no nmtuality and they 
were not going to give specific per- 
formance of the contract. It seems 
to me that in the present case this 
contract could not be enforced. It is 
argued that in cases of pre-emption 
there is. by its very essence, no 
mutuality and that, whereas the 
minor is not bound to buy, the defend- 
ant is bound to sell to nobody else 
and, the principle of mutuality not 
being necessary, the case does not 
fall within the ruling in Mir iSar^Jar 
Jan V. Fakirii/ldin Muhammad Chow- 
dhurxj (12). But, as pointed out in 
Raxnaswami Pottar r.Ch ’nniah Asari (8) 
cited above, the moment the plaintiff 
elects to buy the property he affirms 
the contract and the same legal con- 


(12) \{dn] 39 Cal 232— 39 1, A. 1— 
16 C. W.N. 74— (1912) M. W. N. 
22—9 A. L. J. 33—15 C. L. J. 
69—14 B. L. R. 5— 21 M. L. J. 
1156—11 M.LT. 8—13 10,331 

(P- C.) 


sequences follow as if there was a con- 
tract to buy and it is difficult to dis- 
tinguish the case from the case of an 
ordinary contract to purchase. Al- 
though there is no mutuality in its 
inception, when the plaintiff elects 
to purchase the property and gives 
notice of his intention to buy, it be- 
comes a contract like any other con- 
tract to purchase immoveable pro- 
perty and is governed by the same 
principles which govern other con- 
tracts. Mir Sarwar Jan v. Fakirud- 
din Muhammad Choivdhury (12) ap- 
plies therefore to such cases. 

I,XA« regards the notices which passed 
between the parties, I am of opinion 
that the two notices, Exs. C and D 
show that there was an offer by the 
1st defendant which the plaintiff 
would not accept. It is not disputed 
before me that the clause against 
alienation without the consent of the 
mortgagee is a clog on the equity of 
redemption and it is not enforceable 
as such. The position that the plain- 
tiff therefore took up when he was 
asked whether he was willing to buy 
the property was that, the sale itself 
being invalid under the mortgage 
document, no question would arise of 
any option to buy and he said the 
1st defendant had no power to sell 
to anybody else at all. hven assum- 
ing that the representation of the 
1st defendant that the plaintiff asked 
him to sell for not less then Rs. 8,000 
is untrue, there is still the fact that 
the 1st defendant asked the plaintiff 
whether he was willing to buy 
and the plaintiff not only did not 
express his willingness but prohibit- 
ed the alienation. Even assuming 
that there was a right of pre-emption, 
it was not exercised and the case 
falls within the decision in Nanni 
Lai Singh v. Pam Ratan (13) and 
Ghulam Mohi-uddin Khan v. Hardeo 
Sahai (14). This is a ground on 
which, l am of opinion. that, the plain- 
tiff s suit fails and it is dismissed 
with costs. As regards the connect- 
ed suit C S. No. 88 of 1921 which is a 
suit for redemption, it follows from 


(13) [1918J 39 All. 127— 14 A, L. J. 
1138—37 1.0,511. - 

(14) [1920] 42 All. 402--18 A. L. J. 
413—58 i. G.' 93. 
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my judgment in the preTious suit that 
the plaintiffs are entitled to redeem. 
As regards the amf'unt payable by 
them an account will have to be 
taken of the amount due to the defen- 
dan*^ under the mortgage and the 
usual preliminary redemption decree 
will be passed. The suit will be re- 
ferred to the Official Referee to take 
an account of the amount due under 
themoitgage ai)d a final decree will 
be passed on the amount being ascer- 
tained. Plaintiffs would- be entitled 

to the costs of the suit. 

Suit No, 20 t.’ismi^seiL 

Suit No. (lecrcetl. 
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SOHWABE, C. J. and COUTTS 

Trotter, J. 

The Secretary^ Board of Revenue^ In- 
come TaXy il/aJra6— Referring Officer^ 

Petition er. 

V. 

The Madras Export Companyy 
Madras. — Asses^ee — Re-^pondent. 

Civ. Mis.Pet. No.488 of 1923, D/19th 
March, 1923, against the judg- 
ment of the High Court, in Ref. Case 
No. 4 of 1922. D/ 30th October, 1922. 

<o) Intrepretation of Statutes — Exten- 
sion of jurisdidion to new matters — Incid- 
ent* of ordii ary d^risdiction apply. 

Where the jurisdiction of a Court is ex- 
tended by M st vtute to matters, w’ ich 
would not ordinarily come Within its purview 
that extension of juri8,.iction makes tlie new 
matters, ;Subjeot to all the machinery 
provided by lew, for the regulating of ito 
ordinary jurisdiction, as a Court of record. 

(6) Incnme Tax Act {ISyS). Si— /IppeoZ 
ties to Privy C'-uncil. 

Subject to the provisions of Ss. 109 and 
110. Civil Procedure Code, There is 
a right of appeal to His Majesty in Council 
against the decision of the High Court, on 
a reference to it under S. 51 of the Indian 
Income Tax Act. 40 Cal. 21 Diet. 

Q. V. Ananthakrishna —for 

PetUioner. 

Nugent Oranty R. N. Aiyangar^ O. T, 
Oaoindan Nambiar and Messrs King 
and Paftidg'e—iof Respondents. 

Schwabe, C- J.“This is an applica- 
tipri forl^ve to appeal to tbp Privy 
OpunCil from a. decision of this Court 
on a. jreferen^ tp_ it. under S. .»^1 of 
the IhcLOttie 'TaS; Act, VIl .ofjl918. 
TAjo Question involved ip this refer- 
efice is a djlfiieuit and, important point 
of law of very great.. an4 gOBoral .inv 


portance. I am therefore prepared 
to cerlify that although the actual 
amount involved in this reference is 
only about Rs. 6,0u0, the case is a fit 
one for appeal to His Majesty in 
Council, provided that we have the 
power to certify, that is, provided 
an appeal lies. This depends on 
whether our decision in this case is a 
final judgment of the High urt 
either in its Ordinary Original Civil 
Jurisdiction, or extraordinary Ori- 
ginal Civil JurisHiction, or in 
its Appellate Jurisdiction, because 
under Cl. 39 of the Letters 
Patent it is only on these matters 
that an appeal lies. I agree that 
there is no inherent right of 
appeal and that unless such right is 
conferred by the Letters Patent nr by 
statute there can be none. I have no 
doubt that our decision is ajulgnu'nt 
and also that it is final- The power 
of determining income tax questions 
is conferred by the Income Tax Act, 
VII of 1918. By S. 51 the Chief 
Revenue Authority may, and in 
certain circumstances on the applica- 
tion of the assessee himself must, 
draw up a statement of the case and 
refer it with his own opinion to the 
High Court, and the High Court has 
to dficide the question raised and 
deliver judgment, and that judgment 
is to be acted upon. Apart from 
this provision, the High Court by 
reason of S. 106 of the Government of 
India Act has no power to deal with 
Revenue matters. The section con- 
fers this jurisdiction on the Court and 
in my view these income tax cases 
are referred to the Court as a Court 
and it must follow that the ordinary 
rights of appeal from that Court 
are available This principle is clear- 
ly enunciated in National Telephone 
Co. V. Post Master General (1). The 
Government in that case had taken 
over the assets of the National Tele- 
phone Company and by the Telegraph 
(Arbitration) Act, 1909, (9 Edw. VII, 
C. 20S^ 1)» it was provided that any 
dilierence as to price and other mat- 
ters, if the parties agreed, be referred 


(1) [19131 A. C. 546-82 L. J., K. B. 
U9T--109 L. Ti 562—57 S. J. 
661—15 Ry. & Con, Traff. Cas. 
; 109—29 T. L. R. 637. 
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to the Railway and Canal Commis- 
sion and that that commission should 
determine the same point. The Rail- 
way Canal Commission is a statutorv 
body and there are certain rights of 
appeal from its decision. The mat- 
ters in dispute between the National 
Telephone Company and the GoTern- 
ment were by agreement referred to 
that Commission and a decision was 
given. Upon appeal it was argued 
that no appeal lay. no right to appeal 
havi>^g been conferred by the statute; 
but it was held that jurisdiction hav- 
ing been conferred on that tribunal, 
it followed that all the usual rights of 
appeal from that tribunal were also 
conferred. The point was shortly 
stated by "Lord Parker at p. 562: 

“Where by statute matters are re- 
ferred to the determination of a Court 
of record with no further provision, 
the necessary implication is, I think, 
that the Court will determine the 
matters as a Court. Its jurisdi 'tion 
is enlarged but all the incidents of 
such jurisdiction including the right 

of appeal from its decision remain 
the same.” 


The same principle has been appliec 
here in cases under the Madras For 
est Act V of 1892, which gives e 
right of appeal from a Fortst Otficei 
to the District Judge without pro 
viding for any appeal from Ihe 
District Judge to the High 
Court. It was held by the High 
Court that when the District Court 

was reached that Court is appealed 

to as one of the ordinary Courts of 
the country, with regard to whose 
procedure, orders and decrees the 
rules of the Civil Procedure Code 
are applicable and that therefore an 
appeal lay to the High Court: Serre- 

S izf 

It was argued that the decision of 
the Privy Council in Banffoon Bota. 
touna Company, Ltd t. The Collector, 

<2) [19 >6] 39 M^d. 617—43 LA. 192— 

U A. L. J. 1114—31 M L J 

324-20 C. W. N. 1311-(l9i6) 
2 M. W. N. 224-20 M. L T 
435—4 L. W. 486—18 Bom. L. R* 
1007-25 C.L.J. 69-35 LC.f902 

(P.C.) 


Rangoon^ (3) was against this view. 
Under the Land Acquisition Act, I 
of 1894 where lands are taken over 
for public purposes, the Collecter is 
appointed arbitrator between the 
Government and the parties. Under 
S. 18, he may be required to refer 
the matter for the determination of 
the Court, the Court for this pur- 
pose being a principal Civil Court 
of Original Jurisdiction. By S. 54, an 
appeal is given from what is termed 
a.r\ awart! of that Court to the High 
Court. Two judges of the Chief 
Court of Burma sat to hear the re- 
ference and it was held by the Privy 
Council that no appeal lay from 
their decision, applying the prin- 
ciple stated by Bramwell, L. J. in 
Sondbak Charity Trusitoes v. North 
Staffordshire Railway ( 70 .( 4 ). 


% 

An appeal does not exist in the 
nature of things. A right to appeal 
from any decision of a tribunal must 
be given by express enactment.” 


So far as the actual decision is 
concerned, I think that the fact 
that the two Judges sat as arbitrators 
and not as a Court in the ordinary 
sense is established by the words 
of the Act itself, which calls the r 
decision an award, and not a juig- 

It was, however, sugg, sted 
that these judges were sitting not 

reference to them bv 
the Collector, but also as an appel- 
late tribunal under S. 54. It is diffi- 
cult to understand how these could 

;u °®cause it seems impossible 

that the two judges could be hear- 
ing a case as arbitrators and at the 
same time be hearing an appeal 
from their own decision, which had 
not yet been given. Lord Shaw in 
Secretary of State y. Chellikani Rama 
Kao (2), explains this judgment, by 
saying that the proceedings were 
beginning to end ostensibly , 
and actually arbitration proceedings' 


(3) 1912] 40 Cal. 21-39 I. A. 197- 

961— 12 M. L. T. 
Jf-(1912) M. W. N. 781- 

245—23 M. L.J. 276— 

wfiU's ^ 
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and in Rctmachandra Rao v. Rama- 
chandra Rao (5), their Lordships of 
the Privy Council explained the de- 
cision in Rangoon Batatoung Co. v. 
The Collector of Rangoon (3), in the 
same way : see p. 329. I think it 
clear on these authorities that the 
principles enunciated in the National 
Telephone Company's Case '!) are 
considered, as being of general ap- 
plication in this country and are in 
no way atfected by the decision in 
Rangoon Botatoung Co. Lt /. v. The 
Collector of Rangoon (3). This Court 
does not sit in any other capacity 
than in the exercise of its Ordinary and 
Extraordinary Original Civil Juris- 
diction and its Appellate Jurisdic- 
tion : See Chappan r, Moidin Kutfi 
(6) and In the mattar of Candas Nar- 
rondas Nuvivaku and C. A. Turner (7). 
It does not sit in a further capaci- 
ty, namely, to try matters referred 
to it by statute. It would be pos- 
sible for the legislature to empower 
the judges to sit as arbitrators and 
without appeal, but it would require 
plain language to impose such 
duties and there is nothing in the 
Income Tax Act, to indicate any 
such intention. Whether in this case 
we are sitting in our Original 
• Jurisdiction, or in our Appellate 
Jurisdiction as was held in Birendra 
Kishore Manikya v. Secretary of State 
(8), is immaterial, for, in either 
case, there is a right of appeal, or 
power to give leave to appeal, to 
the Privy Council. There is direct 
authority on the point in Tata Iron 
and Steel Co. v. Chief Revenue Autho- 
rity^ Bombay (9), with which for the 
reason stated above I agree. 


(5) 1922 P.C. 80—45 Mad. 320— 

49 LA. 129—20 A.LJ. 684— 
30 M.L.T. 154—35 C.L.o.545- 
16 M.L.W. 1— (I92e) M.W.N. 
359—26 C.W.N. 713—24 Bom. 
L.R. 963—43 M.L.J. 78—67 I. C 
408 (P. C ) 

(6) [1899] 22 Mad. 68—8 M.L.J. 231 

(F. B.) 

(7) [1889] 13Bom. 520— 16 I. A. 156 

—5 Sar. 440 (P. C,) 

(6) [19211 48 CaL 766—25 C.W.N. 

80—32 O.L.J. 438—61 I.C. 112. 
(9) [1921] 23 Bom.' L.R. 1102— 
' 64 4X3.^931.- 
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Accordingly a certificate for leave 
to appeal to His Majesty in Coun- 
cil will be granted. Costs of this 
application will be costs in the cause. 

Coutts Trotter, J. — I his was a 
case referred to the High Court by 
the Chief Revenue Authority under 
the powers conferred upon it to that 
end, by S. .51 (1) (9) of the Income 
Tax Act, VII of 1918. The Revenue 
Authority being dissatisiied with the 
determination of the High Court, is 
desirous of obt.iining leave to ap- 
peal to the Privy Council. 

With the merits of the question, 
we are not concerned. The only point 
we have to determine is that raised 
by way of preliminary objection by 
the Assessee. viz., that we have no 
power to grant leave to appeal in 
any event. There can be no question 
as to the fulfilment of the conditions 
requisite for an appeal being allow- 
ed, for though the value is only Rs. 
6,000, the legal importance of the 
question raised by the reference is 
obviously great. But Mr. Grant has 
argued that the provisions of the 
Code of Civil Procedure do not ap- 
ply, that there is a special machi- 
nery provided by the Income Tax 
Act beyond which you must not 
look, and that, unless there is an 
expre.ss provision in the Act, for an 
appeal to the Privy Council, there 
is no jurisdiction in this Court to 
grant leave. The chief authority 
which he cites for that position is 
Rangoon Batatoung Co., Ltd. v. 
The Collector of Rangoon (3), 
a decision of the Privy Council, on 
appeal from the Chief Court of 
Lower Burma, under the Land Ac- 
quisition Act, I of 1894, and it was 
there held that, as the Land Acqui- 
sition Act conferred no express 
right of appeal, none existed, fol* 
lowing the observation of Lord 
Bramwell in Sandband Charity Trus- 
tees V North Staffordshire Railway 
Co. (4). 

“ An appeal does not exist in the 
nature of things. A right of appeal 
from any decision of any tribunal 
must 'be given by an express enact- 
ment.” 

In that case an award of a Col- 
lector, as to valuation was referred 
to the Court of Lower Burma, 
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under the provisions of the Act, and 
it was quite possible to take the 
view that, in etfect, the judges for- 
ming the Court were to be regard- 
ed as arbitrators making an award, 
from which award no appeal would 
lie unless expressly conferred. But 
at p. 25 of the report, Lord Mac- 
naughten, who delivered the judg- 
ment of the Board, makes the fol- 
lowing observation : 

“ They (that is the representa- 
tives of the Chief Court) sat as “the 
Court” and also as the High Court 
to which an appeal is given by 
the Act from the award of ‘ the 
Court’.” 

This would seem to indicate that, 
in the opinion of the Board, the 
Chief Court of Lower Burma was 
in that case invested with the func- 
tions of a Court of law, as well 
as those of arbitrators. I do not 
profess to understand how any 
Court can be supposed to be com- 
bining, at one and the same sitting, 
the functions of arbitrators with 
those of an appellate tribunal, ap- 
parently a tribunal sitting in ap- 
peal from itself in its other con- 
temporaneous exercise of its func- 
tions as arbitrators. But I think 
it is not going too far to say that 
that decision has been treated as 
being based on the view that the 
Land Acquisition Act made the 
Chief Court arbitrators, and no more. 
That view appears to have b^en 
adopted by Lord Macnaughten him- 
self in The Special Officer, Salsette 
Buildimj Sites v. Dasabhai Bezanji 
Motiwald (10), (see also the observa- 
tions of Lord Shaw in Secretary of 
State for hvUa v. Chellikani Rama 
Rao (2). 

Mr. Grant’s argument is as fol- 
lows : By S. 106 of the Govern- 
ment of India Act, the Ordinary 
Courts of this country are debarred 
from inquiring into matters con- 
cerning the revenue. The Income 
Tax Act of 1918 gives power to 
the Board of Revenue and in a 
sense creates a right in the asses- 
see to refer a formal special case 
for the opinion of the High Court. 


(10) [1913] 17 C.W.N. 421—20 LC. 
7§3 (P. C.) 


His contention is that the Act of 
1918 is exhaustive, as to this sub- 
ject, and that, when the High Court 
has given its opinion, the matter 
is ended, as the statute makes no 
provision for a further appeal to 
the Privy Council. If the matter 
were res integra^ the inclination of 
my mind would be in accordance 
with this argument, but, I think, 
I am precluded by authorities of 
great weight from acceding to it. 
The principle that I conceive to be 
established by those authorities is 
this, that where you find the juris" 
diction of a Court is extended by a 
statute to matters, which would 
not ordinarily come within its pur- 
view, that extension of jurisdiction 
makes the new matters subject to 
all the machinery provided by law, 
for the regulating of its ordinary 
jurisdiction, as a Court of record, 
the machinery in this instance being 
Code of Civil Procedure. That seems 
tome to be emphatically laid down by 
the House of Lords in National 
Telep'none Co, Ltd> v. Postmaster 
General (1). There, by a special sta- 
tute, it was enacted that. on the 
taking over of the company by 
Government, all matters in dispute 
should be determined by Railway 
and Canal Commission. The 
decision of the House of Lords was 
to the effect that the referring of 
ot the matter to the arbitrament of 
the Railway and Canal Commission 
brought into operation all the ma- 
chinery of appeal provided by the 
Railway and Canal Tratfic Act, 1888 
and allowed an appeal from it, 
notwithstanding the absence of any 
express provision in the special Act- 
I think that that position had been 
previously established for India in 
In the matter of Candas Narrondas 
Navivahu and C. A. Turner (7) by the 
'J^^tcial Committee. This has been 
the consistent view of this Court, 
and it has been endorsed by the 
Privy Council in Secretary of State 
v. Chellikani Rama Rao (2). I am, 
therefore, constrained to hold that, 
when once this Court has its juris- 
diction extended by a special Act, 
the case which is thus put under 
its jurisdiction becomes subject to 
the provisions of the Code of Civil 
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Procedure, with all its incidents, 
including the duty to grant leave to 
appeal to the Privy Council, in 
cases which satisfy the conditions 
of the Code. As I have said, 
there is no question but that 
this case satisfies those conditions 
and I, therefore, am of opinion 
that leave to appeal must be granted, 
[of. 1933 P.C. 138, and 1923 P. C. US]. 

Leave granted. 
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Schwabe, C. J. and Wallace, J. 

S. Parth amrathy A iyar — P 1 a i n t i fT — 

Appellant. 

V. 

M.SubbarayaGramany and anothr — 
Defendants — Respondents. 

F. A. No. 70 of 1921 Decided on 
17th January 1923 from the Judg- 
ment of Kumaraswami Sastri, J. in 
C. S. No. 288 of 1919. 

o (o) Benami transaction — Person with void- 
able title can give good title to the transferee - — 
T. P. Act, S. 8. 

A person who h^s acquired property under 
a voidable title can hiraselt give a good title to 
that property to a bona fide purchaser or mort- 
gagee from him who deals for value and has no 
notice of the defects in the title. [P. 69 C. 1] 

(fe) T. P. Act, S. 3— Person in possesHon of 
part of premises not enquired from^Construc- 
tive notice may not be imputed, 

Constsuctive notice of all rights of a person 
in possession of property sold or mortgaged is 
to be imputed to purchasers or mortgagees who 
made no enquiry of the persons in occupation. 
But that rule depenls upon the principle that 
where another is in exclusive possession of the 
property and such possession would prima 
facie be inconsistent with the full rights of 
ownership of the vendor or mortgagor, and the 
purchaser does not choose to ask what that 
possession is, he must be taken to have got the 
information that he would have obtained if he 
had asked. It has, however, frequently been 
laid down that that doctrine has gone to its 
full length and must not bo extended, and it 
has never been held that it is the duty of the 
proposed purchaser or mortgagee to enquire of 
•every person who may be on the premises or 
any part of those premises. Nor has it been 
suggested that the unknown occupation of a 
part of the premises would put him on enquiry 
as to the possible rights of the occupier of that 
portion over the remainder of the premises. 
There is indeed strong authority to the con- 
trary. (7 Ch. 75 and 1 Cb. 45 Ref.) To auggos* 
that it is the duty of the ii^oposed mortgac^e or 
puBohaser to attend on these premises and 
^examine narrowly every one of thosq peraons 


would be casting upon him an intolerable bur- 
den, and to bold that he was affected by con- 
structive notice of all these persons possible 
equitable rights over any part of the premi'ies 
would be an unjustifiable extension of the doc- 
trine of constructive notice. (P. 69 C. 1, 21 
(c) Succession Act, S. 15 — Probate not taken 
— \Vill IS valid. 

Schwabe, C. J. ‘ — It is not right, as has was 
suggested in some cases, to treat a will of which 
probate has not been granted as non-existent 
and the property passing by intestacy. On tli^e 
contrary the will is a perfectly valid document. 
The executor under it can deal with the pro- 
perty and give a perfectly good title though it 
may be that to complete that title it requires 
probate to bo taken out at a later date. A per- 
son who in Court has to prove title and has to 
deduce that title from a will, whether that per- 
son is plaintiff or defendant cannot do sc with- 
out producing probate. 33 M. 99 Dies. 

[P. 70 C. 1, 31 

Wallace, J. : — S. 187 is no bar to a transferee 
from an executrix, who has not taken out pro- 
bate but who was in pos«essi m and who has 
given possessory title deed, su'ng on that title- 
deed to eject a trespasser, it cannot be said 
that the tra isferee in such a case has not a 
better title to possession than the trespasser and 
the lack of probate is insufficient, under the 
authorities quoted, to bar the ejectment of suoh 
a trespasser. [P, 71 C. 3] 

T. R. VK'nkatarama Sa^tri — for Ap- 
pellant. 

T. Ethiraja yfudadar — for Respond- 
ents. 

Schwabe, C. J.— One Jambulinga 
owned two adjoining houses in Myla- 
pore. He purported to mortgage 
them to one Subbusami who was a 
brother of the hu.sband of Meenakshi, 
Jambulinga’s daughter. He then died 
and left a will appointing his widow 
Mylathamraal executrix and giving 
her power to sell his property for the 
purpose of paying debts and to enjoy 
what was left during her life and 
bequeathing after her death what 
was left to Meenakshi. Probate has 
never been taken out of the will. 
Some years later, the widow purport- 
ed to sell the property to Rajagopaul, 
her brother for, Rs. 1,000. The docu- 
ments of title were handed over to 
him, the sale deed was registered and 
in the presence of the Registrar a 
thousand rupees were handed over by 
Rajagopaul Jo the widow. Subbusami 
joined in that sale by acknowledging 
the discharge of his mortgage which 
was for a larger amount, the sale-deed 
providing that the sale was for the 
purpose of discharging that mortgage. 
Many years afterw^ds, Rajagopaul 
purported to sell the property .to 
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Subbaraya Gramani for Rs. 4,000 and 
he, with the assistance of Rajagopaul, 
mortgaged the premises to the plain- 
tiff for Rs. 2,000, it being stated that 
Rs. 2,000 was required for the purpose 
of providing part of the purchase 
money. This suit has been brought 
by this mortgagee to obtain possession 
of the premises. Meenakshi who has 
been for some time in occupation of 
part of one of the two houses resists 
the claim for ejectment alleging that 
the property is hers. 

The learned Judge, who tried the 
case, has held that defendant Meena- 
kshi has made out her case. He holds 
that all the transactions relating to 
this property from the time of the 
mortgage to Subbusami down to the 
Bale to Subbaraya Gramani and 
including that sale, were henomi 
transactions and mere shams. He 
holds too that the plaintiff is in no 
better position than Rajagopaul or 
Subbaraya Gramani, because be is 
not a bona fide mortgagee for value 
without notice. 

I agree with the findings of fact of 
the learned Judge except on two 
material points. I agree that the 
original mortgage to Subbusami by 
Jambulinga himself was not a real 
transaction. I agree that the sale by 
Rajagopaul to Subbaraya Gramani 
was not a real transaction. I am 
prepared also to accept his view of 
the character and credibility of Raja- 
gopaul that he was an impef^unious 
and unscrupulous person. But I do 
not agree with the inference that he 
has drawn from the facts put before 
him in relation to the sale by 
Mylatharamal, the widow. JNor do I 
agree that on the facts as found by 
him, the plaintiff is not a bona, fide 
mortgagee for value. No rational 
explanation has been offered to the 
Court as to why Mylathammal should 
have gone through the form of selling 
the property to her brother Raja- 
gopaul. It is suggested that she did 
so either, so that Rajagopaul might 
be trustee for Meenakshi, her daugh- 
ter, and after her own death, protect 
the property for the benefit of the 
daughter against her husband, or as 
an alternative, that she went through 
a form of a real sale in order to 
frighten her son-in-law and make him 


more careful in the future in his 
conduct towards her and her daughter. 
The first of these alternatives seems 
to me to be incredible, for one cannot 
believe that the mother would hand 
over her property to her brother in 
trust after her death for her daughter 
in the form of an absolute conveyance 
without informing her daughter of 
the fact, and it is admitted that the 
daughter was never told anything 
about it. In doing so, she would 
leave her daughter at the mercy of 
her uncle and if the uncle died, she 
would leave her without evidence to 
attempt to recover her inheritance 
from the uncle’s heirs. The other 
alternative seems to me to be equally 
incredible. Because, in order to have 
the desired salutary effect upon the 
conduct of the son-in-law, he would 
have to be told of the sale, that there 
was a real sale, and one would have 
thought that he would ascertain at 
once that it was not a real sale 
because his brother Subbusami who 
was a party to the transaction would 
tell him not to be alarmed, as the 
whole thing was benami and could be 
disregarded. And again, if he knew 
about it, how is it possible t^at his 
wife Meenakshi did not know about 
it ? I cannot accept either alterna- 
tive as a possible motive for this 
curious transaction. It is not the 
case of a person buying the property 
and putting it in the name of some- 
body else as benami. It is suggested 
to be the case of a person who has a 
life interest and whose daughter has 
a reversionary right to her property, 
voluntarily parting with the property 
in the sense of transferring it to some- 
body else. It is a much more likely 
view in my judgment that Rajagopaul, 
being of the character attributed to 
him, in some way defrauded or tricked 
his sister into selling the property to 
him at an undervalue and probably 
also knowing full well that under the 
terms of the will she was exceeding 
her authority in effecting the sale, 
because at that time there were no 
debts of the testator which required 
to be paid. I find on the facts that 
the sale to Rajagopaul was a real sale 
though induced by fraud and voidable 
therefore on discovery of fraud by 
Mylathammal and consequently also 
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by Meenakshi. But a person who 
has acquired property under a voidable 
title can himself give a good title to 
that property to a bona fide purchaser 
or mortgagee from him, who deals for 
value and has no notice of the defects 
in the title- In this case the plaintitf 
admittedly dealt for value. He had 
in fact no notice at all of anything 
being wrong from the beginning to 
the end of these transactions. He had 
before him the original mortgage, the 
will, title deeds to the property, the 
conveyance to Rajagopaul and the 
endorsement by the original mort- 
gagee. He knew nothing of Meena- 
kshi or that sh^ had ever resided on 
the premises. But it is argued that 
he had constructive notice of all 
Meenakshi's claims by reason of the 
fact that, unknown to him, she was 
at the date of the sale in possession 
of a part of the premises. Now the 
doctrine of constructive notice is 
one that applies here as well as in 
England, and here the requisites for 
it are stated in S. 3 of the Transfer 
of Property Act which runs thus : — 

A person is said to have notice 
of a fact when he actually knows 
that fact, or when, but for wilful 
abstention from an enquiry or search 
which he ought to have made, or 
gross negligence, he would have 
known it.” 

In England as here it has been 
held that constructive notice of all 
the rights of a person in possession 
of property sold or mortgaged is to 
be imputed to purchasers or mort- 
gagees who made no enquiry of the 
persons in occupation. But that rule 
depends upon the principle that 
where another is in exclusive posses- 
sion of the property and such posses- 
sion would prima facie be inconsistent 
with the full rights of ownership of 
the vendor or mortgagor, and the 
purchaser dues not choose to ask 
what that possession is he must be 

I aken to have got the information 
hat he would have obtained if he 
lad asked. It has, however, frequent- 
7 been laid down that that doctrine 
las gone to its full length and must 
lot be extended, and it has never 
►een held that, it is the duty of a pro- 
losed purchaser or mortgagee to 
mquire of every person who may be 
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on the premises or any part of those 
premises. Nor has it been suggested 
that the unknown occupation of a 
part of the premises would put him 
on enquiry as to the possible rights 
of the occupier of that portion over 
the remainder of the premises. 
There is indeed strong authoiity to 
the contrary. That master of equity, 
Farwell, J., as he then was, in Hunt 
V. Luck (1), with who«e judgment the 
Court of Appeal agree, said thus: 

“ If vendor ormortgagor offers pro- 
perty stated to be subject to tenancies, 
there is nothing in the fact that 
tenants are in occupation to give 

rise to any suspicion ” 

In Hunter v. Walters (2), it was 
held that if further enquiry to title of 
a small part of the estate would 
have revealed a defect in title as to 
the whole estate, the purchaser was 
not to be held to have constructive 
notice of that defect. In Manji 
Karimbhai v. Hoorbai (3), it was held 
that the fact that a person was in 
occupation of a small part of a house 
did not put a purchaser on construc- 
tive notice of that person's rights as 
to the whole house. But apart from 
authority, one has to see here whe- 
ther there has been wilful abstention 
from enquiry or gross negligence and 
I fail to see how there can be wilful 
abstention or gross negligence in a 
failure to enquire from everybody on 
the premises what their title might be. 
In the case of tenement houses, 
there may be on the premises the 
actual sub-tenants, their wives, 
families, friends, guests and so 
gforth. To suggest that it is the duty 
of the proposed mortgagee or pur- 
chaser to attend on these premises 
and examine narrowly every one of 
those persons would be casting upon 
him an intolerable burden, and to 
hold that he was atfocted by construe^ 
ive notice of all these persons* possi- 
ble equitable rights over any part of 



(1) [1901] 1 Ch. 428—71 L. J., Ch. 
239—86 L.T. 68—50 W.R. 291— 
18 T.L.R. 265. 

(2) [1871] 7 Ch. 75—41 L. J., 

Ch. 175—25 L. T. 765—20 W. 
R. 218. 

(3) [1911] 35 Bom. 342—12 Bom. L.R. 

1044—8 I. C. 752. 
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tjhe premises would be an extension 
(of the doctrine of constructive notice, 
(which, as I have pointed out, has 
hong been held, must be kept within 
(the limits which have been fixed. I 
find nothing in this case to put the 
plaintiff upon any inquiry as to 
Meenakshi’s rights and I hold that 
he is a mortgagee for value without 
notice 

An attempt was made before us 
to contend that the defendant had a 
prescriptive title as against plaintiff, 
that she and her mother had been in 
adverse possession of this property 
for over 12 years. No such defence 
was set up in the Court below and no 
such issue w'as before that Court. 
In my udgment it is much too late 
to raise such a point now when it is 
obvious all the materials which would 
be required to decide that question 
properly are not before the Court. 

On my findings that the plaintiff 
is a mortgagee for value, it follows 
that he is entitled to succeed in the 
action unless there is some infirmity 
in his own title and this brings me 
to a point which has been fully 
argued before us under S. 187 
of the Succession Act which 

applies to the will of Jambu- 

linga in this case. By that 
section, no right as executor or lega- 
tee can be established in any Court 
of Justice, unless a Court of compe- 
tent jurisdiction shall have granted 
probate of the will under which the 
right is claimed or shall have grant- 
ed letters of administration. Now 
the position in this case is rather cu- 
rious. The defendant Meenakshi has* 

nc right to this property at all unless 
she takes under the will from Jambu- 
linga. It is not right, as has been 
suggested in some cases, to treat a 
will of which probate has not been 
granted as non-existent and the pro- 

! >erty passing by intestacy. On the 
ontrary, the will is a perfectly valid 
ocument. The executor under it can 
eal with the property and give a 
erfectly good title though it may be 
hat to complete that title it requires 
rebate to be taken out at a later 
uate. The defendant then having no 
title under the will which she can 
prove, and seeing that her right as 
reversioner might be affected when 


probate has been granted, she says 
that she is prepared as far as this 
case is concerned to be treated as a 
mere trespasser in possession of the 
premises. She says: You the plain- 
tiff cannot turn me out, because you 
cannot prove your title without pro- 
ving that will, and you cannot prove 
that will without producing the pro- 
bate of it.” Now the law as stated in 
S. j.87, in my judgment, is the same 
as the law of England on the subject. 
And I think that it is that a person, 
who in Court has to prove title and 
has to deduce that title from a will, 
whether that person is plaintiff oi: 
defendant, cannot do so without pro- 
ducing probate, and I do not agree 
with the cases which have suggested 
to the contrary, such as Caraiap'ithi 
Chunna Cunniah v. Cota NammaU 
u'ariah (4) which seems to have deci- 
ded that the defendant can claim as a 
legatee under an unproved will. This 
would not prevent a defendant resist- 
ing a claim by a-n heir-at-law by pro- 
ducing and proving a will of which 
probate had not been granted. But 
the difficulty which would have been 
put in the plaintiff’s way, if the view, 
which I have just expressed is cor- 
rect, is in this case removed, because, 
Mylathammal who sold and conveyed 
to Kajagopaul, she being executrix of 
the will, was herself in possession of 
the property, and she had a right to 
that possession, and she could give 
that possessory right to Rajagopaul 
and that right to possession would b© 
included in the conveyance by her of 
the property absolutely. The plain- 
tiff in this case stands in the shoes of 
Rajagopaul as far as title is concern" 
ed. He too has that possessory title 
which can be used by him to eject a 
trespasser [sqg Asher ^.WitJilock (5) 
approved by the Privy Council in 
Perry v. ClissolJ (6).] If on the other 
haiid the defendant Meenakshi ^as 
entitled to rely upon the will, it woula 
follow that the plaintiff could equally 
rely upon it, and then he would b® 

(4) [1910] 33 Mad. 91—3 I.C. 473. 

(5) [1865] 1 Q.B. 1—35 L.J., Q.B. 17— 

Jur. (N.s.) 925—13 L.T. 254— 

14 W.R. 26. 

(6) [1907] A.C. 73—76 L.J.. P.C. 19—, 

95 L.T. 890—23 T.L.R. 232. 
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able to say that he innocently took 
the property from a purchaser from 
an executrix who had a right, given 
by the will, of selling the property, 
and that he is not concerned with 
the fact that the executrix exceeded 
the authority which she in fact had, 
and there would also arise in that 
eventuality an interesting question 
how far the daughter claiming as a 
legat e is estopped by reason of the 
acts of her mother, the executrix, as 
well as of her father, the testator. 

For these reasons in my judgment, 
the plaintiff is entitled to succeed for 
his mortgage is a good mortgage as 
against the defendant Meenakshi. 
Her rights to redeem on payment of 
principal, interest and costs must 
depend on the terms of the mort- 
gage which she no doubt can get 
Rajagopaul to enforce. The mort- 
gage being a usufructuary mortgage, 
the plaintiff is entitled to possession. 
This appeal must be allowed with 
costs here and below. Judgment must 
be entered for the plaintiff for pos- 
session and for enquiry into mesne 
profits. 

Wallace, J.— I agree. 

The plaintiff is suing to eject the 
second defendant from certain pro- 
perty. He holds the title deeds for 
that as from the original owner Jam- 
bulinga, and is prima facie entitled to 
be put in possession under his usu- 
fructuary mortgage, and to eject se- 
cond defendant on the strength of his 
documents, coupled with his payment 
of good consideration for his mort- 
gage, until it is otherwise shown that 
he had not obtained a good title to 
eject. 

As against plaintiff’s case, the se- 
cond defendant has put her case, as 
I take it, on four grounds ; firstly, 
that Ex. D in particular, the really 
important document in this case, is 
benami- secondly that if Ex, D is not 
benami she is entitled to ingore her 
father’s will and remain on the 
property as the heir to the father, 
thirdly that if Ex. D is not 
namt and the will is accepted, she 
IS entitled to remain on the property 
on the ground that her mother had 
no right to sell it and fourthly that 
assuming that Ex. D is not benami 
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and she gets no title even under the 
will she can maintain her possession 
as a trespasser against the plaintiff 
unless he is able to prove a better 
title. 

Grounds Nos. 2 and 4 may be short- 
ly disposed of. It is quite clear that 
2nd defendant cannot ignore the will. 
The property was the self-acquired 
property of her father and he left a 
will. There was no intestacy. The 
will Ex. M is registered, has been at- 
tested by witnesses on both sides in 
this case and although denied by the 
2nd defendant, has been accepted as 
genuine by the trying Court and it 
does not matter whether before the 
suit the second defendant was aware 
of it or not. T should have been in- 
clined to hold further that until the 
2nd de.fendant had taken out probate 
she cannot plead in defence any right 
as legatee under the will had not a 
Bench of this Court apparently held 
in a case reported in Caralapathi 
Chuntta Cuniah v. Cota Nammalwariab 
(4), in which however the facts are 
not very clear, that S. 187 of the In- 
dian Succession Act did not preclude 
her from doing so. At any rate it is 
quite clear that the 2nd defendant 
cannot ignore the will since if she 
does so she has otherwise no right to 
the property. Therefore ground No. 2 
fails. 

As to ground No. 4, I agree with 
the learned Chief Justice that S. 187 
is no bar to a transferee from an exe- 
cutrix, who has not taken out probate 
but who was in possession and who 
has given a possessory title deed, su- 
ing on that title deed to eject a tres- 
passer. It cannot be said that the 
transferee in such a case has not a 
better title to possession than the 
trespasser and the lack Qf probate is 
insufficient, under the authorities 
quoted, to bar the ejectment of such a; 
trespasser. 

The next point is ground No. 1. It 
relates to the question whether Ex. D 
is a genuine sale. That Ex. D 
was a benami document under 
which no transfer of the property 
was at all intended, as the trying 
Court has held, I find very difficult to 
believe. There is really no evidence 
to prove it and the onus lies on those 
who assert it. The hearsay statement 
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of the widow reported by Vinayaka 
Mudali is not evidence that the state- 
ment was true and is partly countered 
by the fact that the sale-deed was 
handed over to the transferee. The 
only attestor examined, D. W. 2, who 
speaks to its bcriomi nature, is, on the 
2nd defendant’s own admission, the 
real contesting defendant in this case. 
The reason alleged for a ^benami docu- 
ment, namely to frighten the 2nd 
defendant's husband, is unintelligible 
if it is true as contended that it was 
kept from his knowledge altogether. 
Further it seems incredible that the 
widow or Kajagopaul or D. W. 2 or 
2nd defendant’s husband if he knew of 
it would not at some time have told 
2nd"defendant. about the real nature 
of the transaction, which on the face 
of it robbed her of her rights, and 
made sure that the title deeds were 
handed to her. In my view, the 2nd 
defendant has no reasonable explana- 
tion why the documents Exs. M and 
D were not with her. I cannot be- 
lieve that she did net know that they 
were in possession- of Kajagopaul. No 
reason is suggested why Kajagopaul 
should have been left in possession of 
these title-deeds ever since 1906 or 
why it was necessary to keep up the 
benami farce after the death of 2nd 
defendant’s husband in 1910. It is 
further difficult to believe that 2nd 

defendant would not have heard that 

Kajagopaul himself was mortgaging 
the property in 1908, her husband’s 
brother having attested that mort- 
gage. It IS quite clear to me that she 
knew of Kajagopaul’s title and for 

known to herself, refrained 

these 

considerations are set the alleged low 
price and the fact that Ex. D was 
executed ostensibly to discharge Ex. 

n \ fJ”. not so clear as the trying 
Court that Ex. K was benami but a^ 
cep*.ing It to be so there is nothing to 
show that the widow knew it was so 
and at this distance of time, I am not 

prepared to assume, in the absence of 

evidence, that she did know. If 
Kajagopaul was, as contended by 2nd 
defendant, villain enough to cheat her 
by Ex. D, he would not scruple by 
using Ex. E to cheat her mother also 
The theory that the ostensible mort- 
gagee Subbusami and Kajagopaul 


colluded to cheat the widow might 
easily account for the low figure in 
Ex. D. It is also not as clear as the 
trying Court found that Kajagopaul 
could not have raised Rs. 1,000 on loan 
then, as be was able to do in 1905 
under Ex. Q. when, if he was an in- 
solvent as suggested, it is unlikely 
that the widow would choose him as 
benamufar. Her refusal of Vinayaka 
Mudali’s offer of Rs. 2,000 was not 
very reasonable as by selling to Raja- 
gopaul she was at least keeping the 
property within the family, and pro- 
bably securing herself in continued 
occupation thereof. As to the tenants 
paying rent to the widow such occu- 
pation with Rajagopaul's permission 
may be the very simple explanation 
for that, and there is no evidence free 
from grave suspicion, that for any 
length of time they paid rent to 2nd 
defendant or to anyone on her behalf 
and not on behalf of Kajagopaul. I 
find it difficult to believe that if 
Ayyathambi was collecting rent for 
second defendant he never informed 

sale-deed <which he attest- 
ed) by her mother to Kajagopaul. The 
fact, that she pleaded she did not know 
of the sale, is enough to dispose of the 
Idea that the attestor to Ex. D was 
collecting rent for her. The execution 
of rental agreements by Kajagopaul 

and 1st defendant may be due merely 

to the fact that they had a suspicion 
that the tenants were then preparing 
to side with second defendant. There 

IS thus no convincing evidence that 

^x. D. must have been benami and I 
^erefore agree with the learned 
Chief Justice that Ex. D must be held 
to have been a genuine sale transfer- 
ring all the vendors rights in the pro- 

9 ^^^^ Kajagopaul. Therefore the 
2nd defendant cannot resist the plain- 

Ground No. 3 remains. The ques- 
tion IS whether or not 2nd defendant’s 
motherhad aright to sell under Ex. 

D so as to bind 2nd defendant by the 

seems unlikely that the 
mother would wish to defraud the 
daughter. No reason, why she should 

nrrof’kf Suggested. It therefore seem 
probable that she must have at least 

believed that the debt under Ex. E 

was a genuine debt On this point 
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again I would call in aid the will. I 
have said that the 2nd defendant 
cannot reprobate it, and if she now 
approbates it is to claim rights to 
herself. She cannot be heard to re- 
probate it so as to destroy the mother’s 
rights and authority under it. That 
is, she cannot be heard to deny that 
the mother had the authority of the 
testator to sell the property to dis- 
charge his debts and that she herself 
is entitled only to the residue of the 
property after such sales. As to whe- 
ther there was necessity for the sale, 
*.e., whether there was a genuine debt 
under Ex. E it is clear to me that 
Jambulinga when he died left Ex. E 
and his will among other documents 
to his widow, and thus in my view, 
represented to his widow, as to others, 
that the debt under Ex. E was genuine 
and one which fell to be discharged 
under the will ; and the widow, as I 
find, believed^ that it was a genuine 
debt. Second defendant, who claims 
under the will of the testator, who 
was guilty of this representation 
which resulted in a genuine sale 
under Ex. D, cannot in my view be 
heard to say that this was not a bona 
fide sale by the widow, i. e., bona fide 
so far as the widow was concerned 
and that it was not validated by the 
authority given under the will. For 
this conclusion a reference may be 
made to the Privy Council case in 
LiU^huTnan Ohtinder O-eer Q-ossain v. 
Kelli Churn Singh (7). It appears to 
me then that even if I accept the 
finding of the trying Court that Ex. 

E was ben ami there was a misrepre- 
sentation by the testator that it was 
a genuine debt, which misrepre- 
sentation binds the residuary legatee, 
who claims under the will, and the 
plea that there was no real debt, can- 
not be advanced by the 2nd defendant 
Against one who was no party to the 
sale. Ex. D. For the purposes of this 
case It must be held that Ex. D was 
genuine sale for the discharge of a 
geimine debt and therefore valid and 
onwing on the testator’s legatees 

^nthority given by the will 
Which the second defendant cannot 

reprobate. 

j J would hold therefore that second 
^renda nt can have no locus stand i 

(7) 19 W.R. 292—4 Sar. 802 (P.C.). 
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to challenge the title of Rajagopaul 
under Ex. D or his ability to hand on 
a good title to first defendant and 
through him to plaintiff. It is no part 
of second defendant’s business to 
challenge the consideration paid by 
fhe 1st defendant to Rajagopaul or 
plaintiff title as against Rajagopaul, 
since even if Ex. L was benami, plain- 
tiff can, if it were necessary for him 
to do so, plead in this case that he was 
a bona fide purchaser without notice 
of the benami nature of Ex. L and hold 
up his mortgage against Rajagopaul. 

In the view then that 2nd defendant 
has no real legal claim, which can be 
heard, to this property, the question of 
constructive notice to plaintiff of her 
claim, which has been argued at length 
before us, will not arise nor would 
it matter whether or not he knew the 
extent of her claim before his mort- 
gage. It is only if her claim is a good 
one in law that it is worth-while con- 
tending that plaintiff, a mortgagee 
for value, was guilty of wilful absten- 
tion from ( nquiry or gross negligence, 
and consequently must be deemed to 
have had notice of her claim and his 
naortgagor’s inability to convey to 
him a good title. That even so, there 
was any such wilful abstention or 
negligence, I find it difficult to de- 
duce. I do not go further into this 
question as I agree with the learned 
Chief Justice for the reasons given 
by him that no wilful abstention or 
gross negligence on the part of plain- 
tiff has been established. 

Appeal allowed. 
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KRISaNAN, J. 

Sambaeadasiva Chinna Rayal Varu — 
Petitioner. 

V. 

Bannar Maddulappa and another — Res- 
pondents. 

Civ. Rev. Pets. Nos. 273 and 274 of 
1922 Decided on 27th March 1923 from 
the decrees of 'the Dt. Munsiff, 
Madanapalli in S. 0. S. Nos. 377 and 
758 of 1921 

Limitation Act, Art, ilO — Applied for re- 
covering jodi by zamindar from service »nam- 
dar under him. 

Article 110 applies to a suit to recover arrear 
of jodi and road cess claimed by the Zamindar 
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against the defendant who holds the suit land 
on service inam under him subject to payment 
of jodi as well. 21 M. 243 and 2 M. 11 Fol. 

[P, 74 C, 1] 

E. Krishnamoorthi — for Appellants. 

A . C^andrasekara Aiyar — for Res- 
pondents. 

Judgment. — The question raised in 
this case is one of limitation as to 
arrears of jodi and road cess claimed 
by the zamindar against the defendant 
who holds the suit land on service 
inam under him subject to payment 
of jodi as well. Th’s Court has been 
taking the view that jodi is only 
favourable rent. See the observation 
in Venkatagiri Rajah v. Venkat pao (1) 
and the case reported in Gajpathi 
Rajah v. Surynnarayana (2). In the 
latter case the question raised was 
one of limitation and only 3 years* 
arrears were decreed- Though there 
may be a good deal to be said if the 
matter were res integrn, I think 
I must follow these rulings which 
ihave not been overruled or dissented 
Ifrom Following them I must hold 
[that Art. 110 applies and the suit is 
barred as held by the lower Court 

The petition (C. R. P. No. 273 of 
1922) is dismissed with costs. 

C. R, P. No. 274 of 1922 follows and 
is dismissed; but there will be no 
costs as no one appears for the res- 
pondent. 

Petiti a n cl ? s m i ssed. 


(1) 18991 21 Mad. 243. 

(2) [18*9] 22 Mad. 11. 
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Mahomed Ghouse Sahib — Defendant- 
Petitioner. 

V 

Shaik Mohideen Sahib — Plaintiff - 
Respondent. 

C. R. P. No. 158 of 1923, D/- 1st 
March, 1923 from the order of the 
Small Cause Court, Madras, D/- 11th 
January 1923, 

Presidency Small ^ause Courts Acty S. 4S — 
Action under 0. 21 R. 98y Civil P. C. can be 
taken by Small Cause Court. 

S. 48 of the Small Cause Courts Act applies 
the provisions of the Code of Civil Procedure 


to proceedings under chapter VII and the 
language of it is wide enough to include a 
power to act under 0.21 R. 98, C.P. C. The 
Small Cause Court therefore has power to 
remove any improper obstruction to the carry- 
ingout of its own order. 7 M. L. T, 385 Foil. 

(P 74 C 2) 

Md. Ibrahim and G. Ramakrishna 
Iyer — for Petitioner. 

K. Narasimha Aiyar^ A. Raghujiatha 
Rao and P. V. Suhramanian — for 
Respondent. 

Judgment — Tt is argued that the 
Presidency Small Cause Courts had 
no jurisdiction to remove the ob- 
struction by the petitioner. I am 
unable to accept this argument. It is 
clear S. 48 of the Small Cause Courts 
Act applies the provisions of the Code 
of Civil Procedure to proceedings 
under chapter VII and the language 
of it is wide enough to include a 
power t-* act under O. 21 R. 98 Civil 
Procedure Code. A similar view was 
taken in the case as reported in Bagi- 
mnll V. Appadurai Gramnny (1). To 
hold otherwise would lead to the 
extraordinary result that, though 
Small Cause Court can pass an order 
in ejectment against a tenant, its 
order could be defeated by the tenant 
giving over possession to a third 
party a day previous to the date fixed 
lor ejectment. The Small Cause Court 
has power to remove any improper 
obstruction to the carrying out of its 
own order- 

It was next contended that this was 
not a proper case to direct removal of 
obstruction as petitioner claims a 
title to the property. He has accord- 
ing to his own case no title at pre- 
sent but only a right to enforce 
specific performance of a contract 
which, it may be mentioned, the res- 
pondent denies and he has taken 
possession from Karim, the respon- 
dent’s tenant, against whom the order 
in ejectment was made. The order 
of the lower Court removing obstruc- 
tion was clearly right in the circums- 
tances. 

The Civil Revision Petition is 
dismissed with costs. 

Petition Dismissed. 


(1) [191017 M. L. T, 385—6 I.O. 720- 
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Oldfield and Venkatasubba 

Rao, JJ. 

Ammani Ammal an ! (Others — Appel- 
lants. 

V. 

Periasami Udayan aw: other.s - 
Respondents. 

S. A. No. 205 of 1922 Decided on fith 
February 1923 against the order of 
the Dt. Court, Coimbatore, in App. 
No. 266 of 1921, D/ 25th March 1922. 

Hindu Law — Succession — Daughters suc- 
ceeding — Partition — Alienation by one of her 
share-^Suit for possession by reversioners is not 
maintainable in tne ‘ -life of the surviving 
daughters. 

Two daughters succeeded to the estate of 
their deceased father. They partitioaed the 
property by a deed agreeing to enjoy several- 
ly, for ever and absolutely, the properties com- 
prising their respective shares. After the 
partition one of them sold absolutely some 
of the items alloted to her and died leaving 
the other sister surviving her. A suit was 
brought by the sous of the surviving daughter 
for declaration of the invalidity of the aliena- 
tion by the deceased daughter and for 
possession of the properties. 

Held', the suit for possession was not 
maintainable till the death of the surviving 
daughter but that the suit for the declara- 
tion of the invalidity of the alienation was 
maintainable. JP 75 C 1; P 76 C 2; P 77 C Ij 


T. M. Krishnaswami Aiyai — for 
Appellants. 

P. R. Ganapathi Aiyar and N. A- 
Krishna Aiyar — for Respondents. 

01dfield,J. —The four items of suit 
property and others fell to two 
sifters, Vedambal and 6th defendant, 
in succession to their father; but 
Vedambal was in separate possession 
of the suit items under Ex. A, by 
which they, to the extent open to 
them, divided the estate. Vedambal 
died after alienating item 3 and a 
portion of item 4, to which this 
second appeal relates, to 3rd. 4th and 
5th defendants. The plaintiffs, the 
sons of 6th defendant, have sued 
for a declaration of the invalidity of 
those alienations and for possession 
of those items. The question is whe- 
ther they are entitled to sue, the lower 
appellate Court having held that 
they are entitled to sue, and re- 


manded the suit for trial on the 
merits. 

In the plaint the title relied on is 
thill the plaintilTs are the heirs of 
Veerabhadru, the father of Ve lanibal 
and 6th defendant; that is, rever- 
sioners of his estate. It is therefore 
impossible to proceed on the alterna- 
tive ground, on which it was propos- 
ed to support the lower appellate 
Court’s decision, that they could sue 
as heirs of Vedambal. Moreover, even 
if that ground vrere not excluded by 
the pleading, further reference to it 
would serve no purpose. For, what- 
ever the extent of Vedambal’s in- 
terest, it does not appear on principle 
or autliv^rity how her heirs can have 
had any vested or other right in the 
property during her life time, which 
could debar her from alienating it to 
their prejudice or which they can 
rely on against 3rd, 4th and 5th 
defendants, her alienees. 

The plaintiffs* claim as rever- 
sioners of Veerabhadra’s estate 
would ordinarily be negatived by the 
fact that the interest of the 6th defen- 
dant , his surviving female heir, is 
still outstanding; and they accord- 
ingly contend that the agreement 
between her and Vedambal, Ex. A. 
effected a separation between the two 
shares into which the estate under it 
was divided, so absolute as to con- 
stitute each share a distinct estate, 
in respect of which the reversioner’s 
succession would open separately on 
the death of the sharer concerned. 
Ex. A. no doubt is expressed in un- 
qualified language, the parties to it 
agreeing to “enjoy severally for ever 
absolutely the properties which have 
fallen to their respective selves” and 
reciting that “neither should here- 
after have a right over the properties 
set apart for the other,” and, if it 
was open to them to relinquish their 
whole actual and future interests, 
each in the other’s share, it must be 
held that they did so. It is urged 
that, whilst they could do so with the 
effect of depriving the survivor of 
the succession to the share of the one 
first deceased, the latter’s share would 
pass, not to her own heirs, until the 
life estate might be determined on 
the survivor’s death, but at once to 
the reversioners. 
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In favour of this contention ther« 
is onl 7 one authority. Rindamma v- 
Venkataramappa (1); but the passage 
relied on in it is, as a later case points 
out, only a non-committal reference 
to a possible conclusion on facts 
other than those actually before the 
Court. In Subbammal v. Lakshmana 
Iyer (2), on which the decision of the 
lower appellate Court is based, the 
dispute was between the surviving 
female life-tenant and her deceased 
co-tenant’s heir. But it turned to 
some extent on the wording of the 
document under construction and 
there was nothing in the judgment 
directly 'n favour of the last male 
owner’s reversioner, there being noth- 
ing to show that the deceased’s heir 
was regarded as possessing that 
character- And in fact the lower 
appellate Court would seem to have 
erred, because i^ paid no attention to 
this aspect of the case. In Rama- 
kkal V. Ramaswami Naicken (3) and 
Kctnni Ammal v. Ammakannu Am^ 
mdl (4) the parties were the surviving 
life tenant and an alienee from the 
deceased life-tenant, the decision in 
each cese being in favour of the 
latter, 'the inference from these two 
authorities is that, as t ie interest of 
the deceased was alienable, so it 
would, in the absence of an alienation, 
have passed to her heirs in the ordi- 
nary course of inheritance, although 
in them again the reversioner was 
not before the Court and his right 
was not pleaded; and there is nothing 
inconsistent with that inference in 
Sudalai Ammal v. Gomathi Ammal (5) 
although there the claim of the de- 
ceased’s heir rested on a provision in 
the document of partition, or in 
Rctpammal ^r.Venkatasnmi Naicken (6) 
in which the learned Judges followed 
the clear c urrent of authority al- 

(1) 1866) 3 M. H.C. 268. 

(2) L- J- 479 — 22 I. C. 

(3) [1899] 22 Mad. 522-9 M. L. J 

101 . 

(4) [1899] 23 Mad. 504—10 M L J 
253. 

(5) [19l'2] 23 M. L. J. 355— (1912) 
M- W. N. 908—12 M. L. T. 288— 
16 I. C. 428. 

(6) S. A. No. 356 of 1918 (Mad.) 


though they doubted its correctness. 
Those decisions also do not deal 
with the claim of reversioners. 
But they are important, because 
they are consistent with the view, 
expressed in Subbammal v. Lakshmana 
Aiyar (2) that the agreement fori 
division must be regarded, as in view] 
of its wide language we must regard] 
Ex. A., as a transfer by way of re- 
linquishment by each party to it in 
case she should survive, of her right 
to the other’s share and that such a 
transfer does not offend against S. 6 
of the Transfer of Property Act andl 
must receive effect. The relinquish- 
ment is and legally can be, when that 
is entailed by the language used, not 
only of the life estate, so far as it 
can be enjoyed simultaneously by the 
sharors, but of that estate, as they 
take it, limited only by the life tim, 
of the survivor; and the uncertainty 
as to which of the transferors wil 
survive to benefit does not make th 
transfer one of a spes successionis. 

That is material, when (as here) 
the claim is by reversioners. For 
there can be no reason why the effect 
of such a transfer should be less as 
gainst them. And two cases, Kailash 
Chandra v. Kashi Chandra (7) and 
Mutiny ala Cjxegappa v. Buradagunfa (8) 
support this. In the former the 
royersioners’ claim was expressly dis- 
missed as premature during the life 
time of the surviving female life 
tenant, the application of Dayabhaga 
Law not affecting this part o^the 
decision. In the latter the grounds 
of decision were that a rever- 
sioners right could not be accelerated 
by an agreement, to which he was 
not a party, and that no acceleration 
could result from a relinquishment, 
not to a reversioner, but to a co-life- 
tenant, the fact that there the re- 
linquishment was not, as it is in the 
case before us, mutual, but of the 
right to a share in exchange for a 

not impairing the 
"^^^^nity of these considerations. 

1 . ^^en must be that, 

plaintiffs cannot, as reversioners,! 
claim possession until the death ofj 

(7) [1897]^ Cal.~3^ 

(8) [1920] 43 Mad. 855—39 M.L.J. 

567—28 M.L.T. 272—12 LW. 656. 
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the surviving life tenant. 6th defen- 
dant; and that, as already pointed out, 
they cannot claim it by right of 
heirship to Vedambal, because aga- 
inst that right (if they have it) Lr 
alienation must prevail. So far the 
appeal must succeed and the sdit, so 
far as it is for possession, must be 
jdismissed. The plaintiffs however 
jasked also for a declaration of the 
Im validity of Vedambal’s alienations. 

IThey may subject to the law of limU 
Ration and other objections be entitled 
Ito such a declaration as reversioners- 
land It is not clear that they asked* 
tor this relief only as ancillary to 
their prayer for possession. The 
lower appellate Court’s decision must 
therefore be modided in this sense 
the remand to the District Munsif 
being allowed only for the considera- 
tion of the prayer for a declaration 
and of issues (ii). (iii) and (iv) as 
framed by him. 

course of pleading, 
tfie District Munsif should, before 
proceeding wit>^ the trial, give defen- 
dants an opportunity to file additional 
written statements and should frame 

any further issues, which may be 
necessary with reference to them. 

Oosts in this and the lower appellate 
Court to date will be costs in the case 
and will be provided for in the decree 
to be passed. 

Venkatasubba Rao. J.— I entirely 

appeal by the de- 

order of 

the District Judge setting aside the 
^smissal of the suit by the District 
Munsif and remanding it for fresh 
disposal. Vedambal and Mahalakshmi 
Araraal. daughters of Veerabhadra 
Udayan who inherited their father’s 
property, partitioned it by Ex A and 

items L certain other 

lue roiiowing clause. 

of t^® delivery 

aLrt been set 

sh^^llSn f / respective shares. We 
eniol f « ^“‘“re ourselves severally 
oertres^f . absolutely the pro- 

tivB sol ® bave fallen to our respec- 

andat f'or^’s^al?' progeny 

r sale, gift, exchange, etc. 


We .shall severally pay the Govern- 
ment tax for the lands as have been 
respectively set apart for us. Neither 
ot us have a right over the properties 
set apart for the other.” 

ooutains an allegation 
tbat yedambal Ammal executed a 
sale deed in respect of certain pro- 
perties set forth in paragraph 6 there- 
of and that the defendants :i to 5 

^ the sale deed, 

the plaintiffs are the sons of Maha- 

fitr J impleaded as the 

Dth defendant in the suit. 

The District Munsif holding that 
the plaintiffs have no cause of action 
during the life time of Mahalakshmi 
dismissed the suit, and the District 
Judge as observed above reversed the 
decision of the District Munsif. The 
argument before us ranged over a 

wide ground. But the point that pre- 

sents itself for decision is extremely 
simple. 

According to the Mitakshara School 
two or more daughters succeeding as 
heirs to their father take as joint te- 
nants with rights of survivorship. It 

IS well settled that they may effect a 
partition, each daughter giving up 
her right of enjoyment over the pro- 
perties allotted to the other daughter 
during the life time of the latter 
Xhe question then arises;— Can an 
arrangement be entered into by which 
each daughter may give up her in- 
terest not merely during the life time 
of the other daughter but during the 
wholp of her own life time ? It is 
difficult to see why such an agree- 
ment cannot be entered into. A and 
B inheriting their father’s estate 
partition the property, B agreeing 
^hat in regard to the property that 
falls to A she gives up not only her 
interest for the life time of A, but 
also for her own life-time in the 
event of B surviving A, Why should 
such an agreement not be valid ? If 
the arrangement amounted to a mere 
partition, the result is that B would 
give up her right in the property that 
f.®i share of A only for the 

life time of A and B’s right to take 
by survivorship the share that fell to 
A would be unimpaired. But, if to 
an arrangement amounting to a parti- 
tion was super-added the surrender 
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by B of her right to take by survivor- 
ship, the effect would be to dispose 
of the entire interest of B in favour 
of A. For convenience I have, in 
the illustration, referred to B’s dis- 
posal of her interest. It makes no 
difference whether we consider the 
case from the standpoint of A or B. 
The act of the nature referred to 
above on the part of either of the co- 
sharers amounts to an alienation of 
her interest in the property falling 
to the share of the other. Such an 
alienation is, both on principle and 
authority, perfectly valid and binding. 

As was pointed out in Su<falai 
Animal v. Gomathi Ammal (5) if it is 
not denied that one of the joint te- 
nants may part with her own life 
interest in favour of a stranerer, it 
becomes difficult to imagine why she 
may not part with it in favour of 
the other joint tenant In the above 
case the question in regard to two 
co-widows was under consideration. 
But on this point there is no differ- 
ence between the case of widows and 
daughters and the principle is equally 
applicable to the case on hand. 

What Mahalakshmi gave under 
the deed was her interest in the pro- 
perty that fell to the share of 
Vedaciibal, That interest, as observed 
above, no doubt consists of two por- 
tions, (1) the interest which she would 
possess for the life time of Vedambal, 
(2) the interest which she would pos- 
sess beyond the life time of Vedambal 
in the event of her surviving Vedam- 
bal. Does it therefore follow that in 
regard to the second portion she was 
dealing with spes successionis and 
therefore that her alienation of that 
portion contravenes S. 6 of the Trans- 
fer of Property Act? The aiguraent 
seems to me grotesque, and I have 
no hesitation in rejecting it as was 
done in Subbammal v. Krishna 
Aiyar (2). The fact is, that what she 
surrendered, was her entire interest 
and it is not permissible to divide it 
into two interests for the purpose of 
making S. 6 applicable. 

Ramakkal v. Ramaswami N'aicken (3) 
is a very useful authority in this 
connection. A Hindu died leaving 
two widows who divided his property 
by a partition d«ed under which each 
took possession of her share with 
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powers of alienation over the pro- 
perty comprised in it. Certain alie- 
nations were made by one widow 
who subsequently died. On the 
surviving widow claiming the whole 
of her husband’s property including 
the portion she alienated, it was held 
that a widow could alienate for her 
life any estate which came to her as 
such and that she could therefore 
enter into such a deed as would pre- 
clude her from recovering during her 
life, property which she had alienated 
to the full ex^’ent of such alienation, 
provided it did not extend beyond her 
life interest. 

The right to the property after 
Vedambal’s death would under the 
Hindu Law, vest in Mahalakshmi 
foT her life. The latter disposed of 
that interest in favour of Vedambal. 
If Mahalakshmi is bound by the 
alienation, I fail to see how it can 
be questioned by any other. But 
then, it is argued that the effect of 
Mahalakshmi’s act was to accelerate 
the interest of the reversioners. The 
identical argument was advanced in 
Muthiyala Chegappa v. Bura lagunta 
alias Akula Venkntaswami (8) and 
was overruled, Sadasiva Aiyar, J., 
observing: ‘‘That a male reversioner’s 
right should be accelerated by agree- 
ments to which he is not a party is, 
to me, a very startling proposition,” 
and I entirely concur in this view. 

It is necessary to notice another 
argument put forward on behalf of 
the respondents. It is said that evem 
assuming that the interest transferred 
to Vedambal was to enure for the 
life time of Mahalakshmi, still that 
interest would pass to Vedambal’s 
heirs and that the plaintiffs as her 
heirs are entitled to maintain the 
action. The reference to heirs suc- 
ceeding, seems to me quite beside the 
point. Such interest as Vedambal 
acquired was alienated in favour of 
the appellants before us and the 
question of inheritance therefore does 
not arise. In this view it is needless 
to enquire whether the plaintiffs are 
the streedhanara heirs of Vedambal. 

Appeal allowed. 
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Ayling and Odgers, jj. 

Dharma Appellant. 

V. 

K. M, Pethur Raja and other^i — 

Respondents. 

S. A. Nos. 553 and 554 of 1921. Decid- 
ed on 16th March, 1923, against the 
decree AddL Sub. J.. Ramnad in A. 

S. Nos. 28 and 29 of i919. 

^ — ^Vithdrawal by 
plGinttff respondent^ of his suit against the 
<ipp€ijliHg defendant at the appellate stagey was 
not allowed. 

Plaintiff got a decree against the defendants 
one of whom only appealed, the other reraain- 
U 18 silent. Plaintid respondent then offeied to 
withdraw his suit as against the appealing 
defendant and to be content with the decree as 
against the other defendants. 

*' ^ ^ provides for the 

withdrawal of a suit by a plaintiff and aban- 
donment of part of his claim, as a matter of 
right and a similar privilege is inherent in an 
appellant as regards his appeal .■ but there is 
no provision of law which would extend this 
privilege to a plaintiff-respondent, nor is there 
reason why, when the litigat’on has reached the 
stage of an appeal, the respondent skou'd be 
allo wed the right to defeat the appeal and pre- 
vent its being heard by the simple process of 
withdrawing his suit as against tbe appellant. 

IP. 79 C. 2) 

T. S, Venkatarama Sastri and A. 
Swaminatha Iyer— for Appellant. 

The Government Pleader and A. S. 
Visvanatha Aiyar — for Respondents. 

Ayling, J. The dispute which has 
given rise to the present litigation is 
in connection with a channel, which 
is claimed by the appellants to bo a 
poromboke channel feeding the Kari- 
salkulam tank which irrigates cheir 
lands, but which the respondents, who 
were plaintiffs in the first Court, 
claim to be a portion of their patta 
lands and to have no connection at all 
with Karisalkulam tank The suits 
were brought to establish the rights 
of the plaintiffs in the chaxinel and to 
prevent interference by Government, 
who are impleaded under the designa- 
tion of the Secretary of State as the 
first defendant, as well as by the other 
defendants, who are pattadars holding 
Jande irrigated by the Karisalkulam 

Court, the plain- 
WB W^e. successful and were granted 
the reliefs prayed for by them. 
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Government did not appeal, holding, 
as is now explained by the learned 
Government Pleader, that their inter- 
ests were not sufficiently involved in 
the matter to make it worth their 
while to contest the decrees of the first 
Court in appeals. The defendants, 
however, did appeal When the 
appeals came on for hearing, 
the plaint iffs-respondents claimed 
that they were entitled as of 
right to withdraw their suit as 
against the present defendants 
appellants, and to content themselves 
with the decrees against Gov<rninent 
who have not appealed. The learned 
Subordinate Judge accepted this plea 
and allowed the suits to be withdrawn 
and dismissed as against the present 
defendants-appellants, and the decrees 
against the Secretary of State were 
confirmed. 

It is now contended on behalf of 
the appellants that the Subordinate 
Judge was wrong and that the plain- 
tiffs could not claim as of right to be 
allowed to withdraw their suit at the 
stage which the litigation had reach- 
ed, that they were prejudiced by the 
decrees of the first Court, even sup- 
posing the latter to be confined to a 
decree against Government, and that 
their appeals should have been heard 
and decided on their merits. We 
think these contentions are justified. 
T'he provision of law relied on by the 
plaintiffs-respondents is O 23, R. 1 
of the Code of Civil Procedure, 
which provid#^s for the withdrawal 
of a suit by a plaintiff' and abandon- 
ment of part of his claim. This the 
rule gives as a matter of right and it 
is not disputed that a similar privi- 
lege is inherent in an appellant as 
regards his appeal: but we have not 
been referred to any ruling or pro- 
vision of law which would extend this 
privilege to a plaintiff-respondent, 
nor can we see any reason why, when 
tbe litigation has reached the stage 
cf an appeal, the respondent should 
be allowed the right to defeat the 
appeal and prevent its being heard 
by the simple process of withdrawing 
his suit as against the appellant, ft 
may of course be argued that, al- 
though this is not a right of the 
appellant, nevertheless it is in the 
discretion of the Court to allow him 
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to do so but that will depend on 
considerations which, we think, have 
not been appreciated b7 the lower 
appellate Court. The lower appellate 
Court has held that the appellants in 
these cases have no right of appeal 
because they are not prejudicially 
affected by the decrees in so far as 
they are decrees against Government. 
We do not think this is so. The 
defendants represented themselves as 
holders of lands as depending on 
the supply of water allowed to 
them by Government. The etfect 
of the decrees is to declare 
that a certain channel claimed by 
them as a supply cliannel to the 
Government tank is not such a supply 
channel and to prevent Government 
from using it as such and exercising 
its paramount right of distributing 
the water supply therefrom. We 
think that they clearly are materially 
prejudiced by the decrees against 
Government and that they should 
have a right of appeal against them. 
This is in accordance with the deci- 
sion in Sivasailam Iyer v. Rama- 
krishna Iyer (1). It has been argued 
on behalf of the'respondents that this 
is not so, because the appellant’s rights 
have been negatived by the decision 
of this Court in another litigation 
terminating in S. A. No, 11S8 of 1913. 
To what extent the decision in that 
appeal is conclusive of the rights of 
the parties in the present cases is a 
matter for argument ; but, it is a 
question which must be decided in the 
course of the hearing of these appeals. 
We are most anxious to express no 
opinion on a point which would have 
to be determined by the lower appel- 
late Court, but it is argued on behalf 
of the appellants that the points for 
decision in that case are not identical 
with those which may arise for 
consideration in these cases and in 
elfect that the rights claimed by the 
plaintiffs in that case were more 
extensive than those which are pre- 
judicially affected by the decrees in 
these cases. This is a point which 
we must leave to the lower appellate 
Court to determine. 

The decrees of the lower appellate 
Court must therefore be set aside and 
the appeals remaaded to the lower 

(1) [1914] M. W. N. 788—26 L 0. 18. 


appellate Court for re-hearing and 
disposal on their merits. The plaintiffs 
respondents will pay the defendants- 
appeilants their costs in this Court- 
The costs of Government in this 
Court will be provided for in the final 
decrees. The Court fee paid on the 
present appeals will be refunded to 
the appellants. 

Appeals remandel. 
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Krishnan, j. 

Polimati Mungadu and others — Peti* 
tioners. 

V. 

Nalla Bapadu and —Respond- 

ents. 

Civ. Rev. Pet. No. 128 of 1922 D/- 
28th February 1923 to revise the Order 
of Principal Dt. Munsif. Rajah- 
mundry, D/- 1st September 1921. 

Civil P. C., O. 33 /?. 5 fd )-^Court can- 
not go into merits. 

Where plaint discloses a cause of action, it 
19 not competent for a Court to go beyond 
the plaint and find that the plaintiff is not 
succeed on the alleged cause of action. 
41 Mad. 630 Foil. (P 80 C 3| 

T. Ramachandra Rao — for Peti- 
tioners. 

T. S. Rafjhunatka Rao — for Respon- 
dents. 

Judgment.— The order of the Dis- 
trict Munsif is clearly opposed to 
the ruling in Govindasamy Pillai v. 
Municipal Gounnil^ ICumba'<onam (1). 
The learned Munsif has found that 
the petitioners are paupers, but has 
travelled beyond the four corners 
of the plaint and relied on evidence 
to hold that the petitioners have 
no cause of action”. The plaint 
ce^'tainly discloses a cause of action ; 
and it was not open to the 

so beyond it and come to 
a finding which, in reality, is a 
finding that the petitioners are not 
likely to succeed on the cause of 
action alleged. The Civil Revision 
Petition IS allowed and the order of 
the Lower Court is set aside ; and 
tne petitioners are given leave to 

/orma pauperis. Costs will 
abide and follow the result of the 
suit. 

Petition allowed. 


(1) [1918] 41 Mad. 620-34 M.L.J. 399 
45 I.C. 95. 
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$ 

Phillips and Vemkatasubba 

Rao, jj. 

Bamasitnmi Aiyar and others — De- 

fenddots — Appcllaiits. 

V. 

S, Venkotorama Aiyar — Plain- 
lifF — Respondent. 


state that the decree is wrong and 
that the plaintirt’a suit should have 
been dismissed on the ground that the 
1st defendant ac:iuired a right by the 
sale in iiis alienor.'; ’s share and that 
he is also entitled to ask for partition 
of the family property, and to have 

the specific item assigned to his alie- 
nor’s share. if that is consistent with 
the rights of other co-parceners. 


Appeal. No. U of 1922, Decided 
on 21st March 192^ against ths decree 
of the Add!. Sub. J.. Tanjore, in O. S. 
No 11 of 1920. 

du Aliefiotion by bfffager — 

Aiienet'*s right to claim partition in a «uit to 
0et aside thr 

Id aRuit by a co-parcener for recovery 
of the property or for oartition. the alienee is 
•nil lied to claim partition, if it can c«nve- 
aiei.tly be done. 40 Cal. 9' 6 Foil. (P. 83 C. i] 

( 6 » Meane proJitsSutt to set aside sale by 
Manager. 


In R suit to aet aside a sale by a manager 
of the family ^ hich is not prima fade void 
aut only voilable at the ini-tance of other 
members of thefami'y. the plaintiff is nrt 
•DiitUd to any meane rrofita. until the date 
•f tLe plaint. 19 Cal. 123 and 5 Mad. iiH. R. f 

lP-83 C. ?! 

A, Krisknastoami Aiyar — for Ap- 
pellants. 


K, Bashynm /»iyangar and V, C 
^etrarajhavachariar—foT Respondenl 

Phillips, J. — In this case the plain 
tiff is the son of one Sambasivj 
Aiyar, the adopted son of Sivaramj 
Ai^"; and he sues to recover posses 
sioVof certain properties sold by hi 
grandfat-er Slva’-ama Aiyar, on th( 
29th of June 1901 to the 1st defen 
dant, who i<i the father of drfendant 
2 to 4, on the g-ourd that the sah 
was not effected for any necessity 
and is not binding on him. Thi 
plaintiff’s father and grandfather an 

“P'T. and, therefore, th* 

plaintiff claims to recover the whole 
of the suit properties. 

Judge has founc 
snat there was no necessity for the 
sale and that it is, therefore, nol 
binding on the plaintiff's share, an <] 

“ decree to the plaiVtiii 

property inte 
ino parts and that for recovery oi 
possession by the plaintiff of one-hall 

»ai0. ihe aefendint9,now appeal and 
1924 M-ll * 12 * 


It is not disputed that an alienee 
from an undivided co-par^ener ha« a 
right to sue for a partition of the 
family property and to recover his 
alienor’s share, in the case of a sale 
of an undivid d share that share 
itself and in the case of sale 
of a specific item of property an 
equitable right to have that p operiy 
assigned, if possible to his alienor’s 
share. This principle was laid down 
in Ayyayari Venhitarantnyya v, 

Ayyagnri Bamayya (1), and was fol- 
lowed in Chintiu Piih>i v. Kalimuthu 
Chetti (1), when it wa* further held 
that the share of the alienor which 
passes to the alienee is the share to 
which the former was entitled at the 
date of alienation. This latter ruling 
disposes of the re.spor dent’s coi tt n- 
tion th'it the 1st defendant has lost 
all right to the property on the death 
of Sivarama Aiyar. It is thus <]uite 
clear on all the authorities that the 
1st defendant is entitled to partition 
of the family propevty and to have 
the plaint property assigned to Siva- 
rama Aiyar’s share, if that can 
equitably be done, and can bring a 
suit for that purpotre. 

It is then argued for the respon- 
dent that relief cannot he given to 
the defendatit' in this suit and that 
they must be left to work out their 
rights in a subsequent suit, and 
reliance is placed on several cases 
Cited, beginnii g with Deenayal Lai 
V. Jajteep N train Singh (-3)- In 
that case it was helj by the Privy 


iU [19021 M d. 690 (F. B.i 
. {D [1911] 35 Mad. 47-21 MIL.J. 
246- 19 1) 1. M W. N. 238— 

9 M. L. T. 389-9 I.C. 596 (F. B.) . 
(3) [1H77] 3 Cal. ^98-4 I. A. 247— 

1 P. L. R. 149—3 Sar. 730— 

3 Slither. 468 (P. C.) 
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VENKaTaS DBA RaO, J. 


Venkatachalam Pillai — Defendant — 
Petitioner. 

V 

P. V. Srinivasa Iyer — Plaintiff — 
Respondent. 

Civ. Rev. Pet. No. 722 of 1922, De- 
cided on 10th April, 1923, from the 
order of the Court of the Dt. Munsif, 
Valfiin-iman. in O. S. No. 233, of 1922 
D/- 4ih September, 1922. 

CouTt Act Sck, 11% Aft. 17 Cl* 4—S. 7 
Cl, 4 O Suit >0 a-i’lti nutinl — actual A'ui 
not arbilTury valut u iil be uc ejj en . 

In a 8U t to spt aside aa aw^^rd the plaintiff 
O'^nnoi place arbar^r ly his own valuation on 
the rel'f-f and it need i ot he accented as con- 
elusive f«»r purposes of jurisflictioj, {ciiie law 
didcuitded ) I P 85 C IJ 

A. Krishvnsvnyni Itjnr% S. Satya- 
murthi and K. Narosi/nha Aiyangar — 
for Petitioner. 

A, Fiimchandra Aiyar— for Res- 
pondent. 

Judgment. — The question to be de- 
termined Ml thi5 C.v I RevUinn Peti- 
tion is whether the District Mun-.if’s 
Gou t had jurisdii’tion to decide the 
suit. The 1 st defen lar t plead d that 
the Court had no juri-riii tion. The 

Distvict Mnnsif overruled the plea. 

i 

1 The suit was instituted for the set- 
ting a'aide of an award passed by the 
defendant-* 2 to 6 to whom the plain- 
tiff and the 1st dijicndint referrtd 
certain matters in dispute between 
them. By the award the plaintid' was 
directed to pay to the 1st defet»daiit 
the sum of Rs. 11.070, with interest 
thereon. The contention of t' e tst 
defendant is lhat the value of the 
suhjec.t matter of t'e suit is the 
ahiount mentioned in the awa'd and 
that the District Murtsif had conse- 
qile^ntly no jurisdiction to try the^suit. 

For the purposes, of the Court foe 
payable, it is <onced(*d by the plain- 
titT that the i^uit i- governed hy the 
Court Fees Act, S^h. IT, Art, 17. Cl, 
(V). Under that p ovision, a Hx. d fee 
of Rs. 15 is-payahlj lOn a plait t in a 
guir. to, set aside an awa'd, CAs.Was 

pointed out m Phul Kt^tnari sGhan- 


shy^m Misra (1), the award to be set 
aside “ may he of the value of Rs. 10, 
or of the value of Rs. 1,00,000 and yet 
no distinction is made. In short, the 
Statute, for good reasons or bad, has 
dealt with certain actions irrespective 
of value ” But it is equ illy clear that 
it is only for purposes of court fees, 
there is to be no reference to value. 
It is to an altogether diiferent enact- 
ment that we must turn to find out, if 
the suit falls within the jurisdiction 
of the Di-itrict Munsif’s Court. S. 12 
of the Madras C.vil Courts Act, III 
of 18V3, proviies that the jurisdiction 
of a D slrict Munsif extends to all ori- 
ginal suits and proceedings of a Civil 
nature, of which the amount or value 
of the subject matter does not exceed 
Ks. 2,500. The short quej-tion to be 
decided i^, daes the subject matter of 
the su t exceed in value Rs. 2,500? 
In my opinion the question does not 
admit of any doubt, and the answer 
is clear th it the value of the subject 
matter is the amouc t awarded by the 
arbitrators to the 1st defendant. The 
plainiitT seeks to set aside an award 
which directs payment by him of a 
sum over Rs, ll.OdO. He is affect* d by 
the award to that extent, and similar- 
ly if the award sub-i-ts, the 1st de- 
fendant will be ei titled to that sum. 
If the award is set a ide, that sum 
represents the measure of the 1st de- 
fendant’s interest affected. The ex- 
pression “ the amount or the val le of 
the suhjpct-matter in S. 12 must re- 
ceive its ordinary significance, and I 
fail to see how in a suit to set aside an 
award the value of the subject matter 
can be fixed with reference to any 
other copsidernt'on. 

The lean ed Vak l for the plaintid* 
has rot argutd that the su-t falls 
w’thin S. 7, Cl. 4 (c) of the Court Fees 
A t, which relates to suits to obtain 
der-lar^tory decrees, where conse- 
quential rtlief is a'^ked for. No doubt, 
i^ the suit f >r the purpfises of court 
fees. governed by that section the 
rlainHff may value the relief at his 
pleasure, and the court fee payable is 

— — k. ♦ - 

•‘(1) [.90Mj 35 ( al. :;a2— 3 .S I. A: 22— 
7 r. L J. 36— 1 > C. W. N. 169— 
10 Bora. L. R. 1—5 A. L. J: '10^ 
17 M. L. J. 518—2 M.L.T. 506. 
‘ ‘ ‘ ' ' (P.C.) 
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valorem^ oonapuled with referenoe 
to that TaluatioD. S. 8 of the Suita 
Taluatioa Ajt will in that oase apply, 
and the y iliia as determinable for the 
aomputal on of oourt fee-s and the 
▼aluefer purposes of jurisdiction will, 
in that event, be the same. As al- 
ready observed, Soh. II, Art. 17, Cl (4), 
being in terms applicable to the suit 
in question, there is no necessity to 
resort to S. 7, CL 4 (c). This being 
the ca^e, there is no occasion to im> 
puce to the relief claimed an imagi- 
nary or a notional value, as distinct 
from the real value. T.ie plainti^ va- 
lued the relief at Rs. 2,500, to enable 
the suit to be hied in the District 
Munsif*3 Court. It is not disputed 
that this sum has no relation to the 
amount actually involved in the suit. 
The argu uent on behalf of the plain- 
liif, therefore, amounts to this, that 
in a suit to set aside an award the 
plaintiJ may place arbitrarily his 
>wn valuation on the relief and that 
,t must be accepted as conclusive for 
lurposes of jurisdiction. I do not 
[think there is any warrant for this 
position in any of the three Acts men- 
tioned above, the Court Fees Act, the 
Suits Valuation Act and the Madras 
Civil Courts Act 

The view contended for, on behalf 
of the plaintitf leads tu the anomily, 
viz.f that a suit to set aside an award 
affecting rights to property valued at 
Rs. 1,00,000 may be fil^d in a Court 
of the lowest g'ade, and. unless there 
is vary strong authority in favour of 

that proposition, I should not be prt- 
pared to accept it# On the contrary, 
the oases by which T am bound tend 
strongly to support the view which I 
am disposed iiO think is correct- In 
Keahava v Lakshmi N^irayaaa (2), it 
Was held that in a suit by a rever- 
sioner for a declaration, that, in fact, 
there was no adootion or in the al- 
ternative. the adoption was made, 

It was invalid, the value of the suit 
for purposes of jurisdiction was the 
^^lue of the estate in question or, in 

of the learned Judge : — 

The value of the interest that 
would be lost to the alleged adopted 

***\^?*I,'^ adoption be declared in- 
valid 




U) [1883] 6 Mad. 19i. 
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This case was dissented fr'^m in 
Beni Bam v. Ju^Hhiram (;1) an<l the 
Bombay Hiifh Court in Bai Rfwa 
V. Keshavarim (11 followed the 
Allahabi) cise last cited and 
in Bai Machhbii v. Bai Hirnbai (5) 
followed again its earlier dicision. In 
Prahlad Chan Ira D v . Dw.trka Nath 
Ohose the 1 earned Julijes observed 
that in a suit to se* aside an adop- 
tion the practice was t mt the plain- 
tiff oouU hi pjrnitted to value the 
relief and the valu it'on given by him 
was taken lo determine the forum. 
I may observe in passing that the 
Allahabad, B>mhay and Calcutta 
High Cou'ts have treated the question 
as one relating to the practice pre- 
valent in those provinces and that 
there is no discussion of the principle 
in any of the cases referred t) above. 
These then are tl-e authorities bearing 
on the valuation for purp )ses pf 
jurisdiction of a suit to set aside an 
adoption. 

Turning to suits for mere declara- 
tory decrees, it h\s been held in 
Qanapati v, Chathu (7) that the value 
of a suit of that description ust be 
tik ;n for purpose^ of jurisdiction to 
be “what it would be, if the suit were 
one of possession of the property 
regarding which the p’aintiff seoks'to 
have his title declared.” This case 
was followed and the law was stated 
in the same terms by the Patna High 
Court in Mohini hfahan Misser v. 
Gowr Chan Ira Rao (3). the ground fop 
the decision being stated thus: — 

“ It is difficult to see how the valuo 
of the declaration can be other than 
the value of the property in respect 
of which the declaration was asked 
for. “ 

1 have referred to the authorities 
dealing with suits to set aside an 
adoption and suits to obtain mere 
declaratory decroes. because fpr 

. (3) [18y3J 15 All. 373 A-W.N- 

147. 

(4) ['SO 1-06] P. J. 33 4. 

(5) [1911] 35 B>m 234 — 13 Bom. 

L. R. 251—10 I. C. 816. 

(6) [1910] 37 Cal. 863-14 C.W.N. 929- 
6 I. C. 636 

(7) [18^9] 12 Mad. 223. 

(»)[l9D]l P»t. L. T. 390—5 Pat 

L. J. 397—56 I. C. 762. 
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purposes of court fees, II, S. 17 

of the Court F< es Act treats them as 
stinding precisely on the same foot- 
ing as suits to set aside an award. 
If in the two classes of suits 
mentioned first, V e actual value of 
the subject matter d.'termines the 
forum, i ^ seems to n e indeed d fficult 
to apply a diiferent rule to suits of 
the ihird description, namely, suits 
to set aside an award. 

Considerable li 'ht is thown on this 
question by the observations of the 
Judicial Committee in Rnchoppa 
Subrao V S‘ii luppa Vonkntroo (9). The 
suit was instituted in the Cou*'t of the 
1st c].\ss Subord nato Judge to 
establish the plaintilT’s claim to the 
property of a deceased person on the 
g'ound that the plaintiiT was his 
adopted <ion. The suit could be head'd 
by the Judge in the exercise of his 
Special Original Jurisdict'on, K the 
amount or tl e value of the subject 
matter exoeelcd Ps. 5.000, Ai 
already seen, by Sch. IT to the Onurt 
Fees A.^t, a fixed ft e is prescribed for a 
plaint in a suit to obtain a declara- 
tory decree, where no consequential 
relief is asked for. The fixed fee was 
Ps. 10 and the prayer for declaration 
was valued in the suit at Rs. 130 in 
accord ince with a practice not un- 
common in Bombay of valuing a 
prayer for a declaratory decree at 
Rs. 130, as baing the amount on which 
the fee nearest to Rs 10 would be 
leviable. The value of the property 
howpTer exceeded Rs. 00.000, Their 
Lordships say th»» t it is contrary to 
the scheme of the Act that there 
should be any valuation of a prayer 
fo- declaration and that when a fixed 
fee under Sch. 11 of the Court Fees 
Act is payable, regard should be 
had to the real value of the property 
for tbe purposes of jurisdiction. Their 
Lordships, howev:!r, very clearly, and 
©•nphatically point out that there is 
no warrant in law, in such cases, for 
what is described as notional vaUie 
of tbe property. Of course, the case 
before the Judicial Committee was 

(9) (1919] 4:^ Bom. 507— 4fi I. A 24— 
17 A. L J 418-25 M. L. T. 298— 
36 M. L J. 4:i7-29 C. L. J. 452— 
21 Bom. L. R. 4^9— 10 L. W. 274— 
24 C. W. N.33— 50 I. G. 280 (P.C.) 


one falling within S. 17 (3), where- 
as the p esent case falls within S. 17 
(4). But as I stated above, the prin- 
ciple to be applied is identical and 
the obse'vations quoted from the 
judgment of the Privy Counci have 
a very direct and material bearing on 
the question before me. 

I have no hesitition-in holding that 
the District Munsif is wrong and I 
reverse his dicision and allovv the 
Civil Revision Petition with costs 
throughout. 

In the view I have taken, the learn- 
ed vakils on both sides agree that the 
order I am to make is to direct the 
District Munsif to return the plaint 
for presentation to the proper Court. 

I order accordingly. 

Petition alloweiK I 
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Spencer, j. 

Arumu'jam Pillai, In re. 

Civ. I:ev. Pet. No. 351 of 1922 
Decided on 4th Dec. 19?2 to revise the 
order o'' Dt. Munsif, Karur, in O. P. 
No. 6 of 1922 D/- 14th November 1921. 

Crimi lal P . C?., 5. 4fmf — Retrial of s^uit 
after decree bx-vnrXe is 8et aside is amtiaatin 

o/ theorigi al suit, 

Tbe trial of a suit after an ex varte decree 
against the defendant is set asid** mny be 
regarded as a contiouation of tbe trial of tbe 
BHme s .it which first ended in a decree. The 
definition of “j<id»cial proceeding ' in S, 4 (na) 
Criminal Piocedure Code is iiot opposed to 
this view. 32 M. 49 and 42 M. 422 F. B. Diet. 

[P. 86 C. IJ 

K. P. MahaJeva Aiyar for V. C, 
Sesha^'liariar an I K. Narayana Aiyan- 
gar — for Petitioner. 

J. C, A'Iam~fov the Crown. 

Judgment.-The trial of O. S No. 88 
of lvi20 after the ex-parte decref 
acrain't the defendant was set aside 
may be regarded as a continuation of 
the trial of the.same suit which first 
ended in a decree for the plaintiff. 

The definition of “ judicial proceed- 
mg in S. 4 (m) Criminal Procedure 
Code is not opposed to this view. 

At the time of dismissing the suit, 
the Disirict Munsif commenced to 
take action under S 476, Criminal 
Procedure Code, by issuing notice to 



1924 Madras NeelaKANohan 

the petitioner to show cause against 
an order being passed under that 
section. Therefore the deci'^ions in 
Aiya'cannu Pillai v. Emperor (1). and 
In re Pa mana'jha H/bbara (‘i) -^re 
not applicable to the of this 

case. Whether the petitioner’s acts 
amount to offences under Ss. 209 and 
210, Indian Penal Code, is not of 
consequence in these proceedings. It 
is sudicient that as a witness he is 
liable t ' be tried for offences under 
Bs. 193 and 1 »6 of the Indian Penal 
Code, for which sancMpn has been 
accorded. The petition is dismissed. 

Petition dismissed. 


(1) [190<] 32 Mad. 4)-19 M UJ. 
42 -9 Cr.L.J. 41—4 M.L.T. 404— 
1 I.C. 597. 

(2) [1919] Mad., 422-9 L W. 3i5— 

36 M.I..J. 352- (1919) M.W.M. 

223-25 MLT. 296—20 Cr.L.J. 
309—50 I.C, 385 (F.B.) 
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Spencer and Krishnan, JJ. 

K P. M, Neelakan Ihai Nomhu Iri^ 
Urlan of Tfiiruaarayanapurayn D^^viis- 

tooTTi— Appellant. 

V. 

Vasulevan’ Numbiiiri^ Karnavan and 
Manajer an I another — Respondents. 

A. A. A. O. No. .*7 of 1921, Decided on 
9th February, 1923. against the order 
of th 1 Court of the Sub. J., Ottapalam, 
In A. S. Nos. 52 and 56 of 1920, 
D/- 28ch September, 19.0. 

Civil P C^'S.l4l — I terest a good 8ubsii~ 
tute/ >r profits -M^Uabtr redemption suit~No 
fight of defe >d^tnt i i possession on increase of 
eompe s Ui>n f^r improvements. 

Iitereat at a su'.Boieat rase may bo substi- 
tuiea for the protits, which the person in 
possession uot'o.* a morcgaxo decree which 
was MUDseiue tty v-tried, eoj »yed during the 
period between his execution of tbe first 
J^urts deo-ee aid his giving notice toat he 
bad deposited tbe adlitioiial amount The 
oetendaiits m a redeiiiptiou suit are not ei.tit'ed 
to recover pon^ession, merely because the 
amount of compensation for improvements jg 

But und^r S. lU of the 
Code of Civil Procedure, they areentithd to 

terest or other oompe isation consequential 
On toe Variation of tbe First Court's decree. 

I P. 87. C. 2] 

P . Ramakrishna Aiyar — for Ap- 
pellant. 

C. Iladhavan Hair — for Respondents. 


V. Vasudevan li? 

Judgment.— Following the Obser- 
vations of the Pri y Council in 
the case quoted by the lower 
appellate Court. Lata Kalynn Das 
V. Sheikh Ma fbut Ahma{ (1) inter I 
est at a surhjient rate may be sub- 
tituted for the prortt-;, which the 
person in possession under a mort- 
gage decree which was subse- 
quently varied, enjoyed during the 
period between his execution of the 
First Court’s decree and his giving 
notice that he had d^^posited the addi- 
tional amount. 

It was unnecessary to remand this 
case for ascenainment of the mesne 
profits. The d fendants were not 
entitled to recover possession, merely 
because the amount of compensation 
for improvements was increased ; 
vile Subi'amanian Patlar v. Kuthira^ 
vcittaik Mayar (2) and Sankaran Nam^ 
bu ripdf! V. Sankaran Nair (3) but 
under S, 144 of the Code of Civil Pro- 
cedure, they were entitled to interest 
OP other compensation consequential 
on the variation of the Fir.<t Court’s 
decree. ' 

We set aside the ^Subordinate Jud- 
ge’s order of remand and direct that 
the petitioners do recover interest on 
the ad'titional compensation amount 
awarded at 1 2 per cent from 4th April, 
1919, when plaintiif took delivery till 
1st March, ii«20, when the defendarits 
became aware that the amount had 
been deposited. Each party will bear 
his own costs in these restitution 
proceedings in the lower Courts. In 
this Court appellant will get his co ts 

Appeal allowed. 


(1) .[l9 H] 40 All. 497-8 L-W. J79-^ 
22C.W.N 866-35 M.LJ. 169— 
20 Bom. L.R. 864—16 A.L.J. 693— 
5 P L.W. 159-28 C.LJ. 181— 
(1918) M.W.N. 635 - 24 M.L.T. 
110—46 JC. 548 (PC.) 

(2) [192I]41 1 VI.L.J. 15-13 L.W. 449 — 
62 I.C. 724. 

(3) ]9>i Mad. 347—4 4 Mad. 960— 
(1921) M.W.N. 470—66 I.C. 129. 
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Ayliwg and Odgehs, JJ. 

Ohenraya Gouulan and others — 
Plainti^s — Appellants. 

V. 

Athappn Goundan and others — 

Defendants — Respondents. 

S. A. No. 99 of 19J>, Decided on 
22nd March 1933 against the det ree of 
the Sub. J,, Sileiiit in A. S. No. 42 of 
1919. 

(o) CitJf/ P C., S. / t — Expl. 6 — Leave under 
O. I R, 8 not ohtai le I — Expla lation applies. 

Exalaobtioo 6 to Hi# not coafi led only 
to where leav* of tho Court ha# been 

grat.t«^d uader O, 1, R 8. 43 M. <167 and 31 
M. L. J. 36 Ref IP. 88, C. 2 & P. 89, C. !.] 

(6) Civil E. C. It — Compromise decree 

constitutes res judicata. 

A julk?nr>e t by oonseai is intend«»d to put a 
atop to litit^aiio'i between the parties, just as 
muoh as is a judgment, whio i res tl s from the 
decision of t le Court, after t le m tter has beoii 
fo ig t out t ) tne end, unless the compromise 
can be attacked in some effect ve manner. 
(18J5) ICh. 37, 3o M. 75 and '1 M. 191 l ef. 

IP. 8J C. 2, P. 90 O. 1.) 

T. L. Ven'zniram'i Aiyar and 
P. Sankarnarayana— for Appellants. 

S. Swnmirxa Ihnn — for Respondents. 

Odgers, J. This suit was brought 
by the four plaintiifs for the recovery 
of cerfain Ian I alleged to belong to 
the Mv»*ivTiman Temple of Chetti- 
patti under O. I, R. 8, of the Code of 
the Civil Procedure and for a declara- 
tion th it the decrae in O. S. No. 9U 
of 1911 i-? not hinding on the plaintLFs. 
The District Munsi.f found that the 
plaint property belonged to the 
Te.nple, that the Temple had posses- 
Bion of the plaint property wiihin 
twelve years of the suit, and that 
there was no res ju 'i^ata by reason of 
O. S. No. 934 of 1911, and gave the 
plaintiTs a decree. 

On appeal the Subordinate Judge 
found th it there was res ju licata and 
that a certiin compromise (to be 
referred to latsrlwas n-it fraululent 
or ultra and reversed the Munsif’s 
decree. The question in second 
appeal is wh»>ther the Subordinate 
Judge was right on both these points. 
In the previous suit, which was 
brought by the present djfendants 
1 to 3 and two others, they sued as 
the Poriadhanakars of the Chettipatti 


village to recover the same land as in 
the present case. The former suit 
was compromised by two of ihB 
plain ti.fs and the suit was dismissed 
as agiinst two others. 

The former su t was not brought 
under U. 1, R. 8. but the pi lintiT* 
there (1 to 4) were Periadhanakars of 
the Padayaohies of the Chettipatti 
villige. In their plaint parag-aph i 
(p ige 14 of the papers in Second 
Appeal No. 786 of 1914 ■ they stated ; * 

The suit inam land has been in 
possession of the Periadhanakars, 
pliintiJs 1 to 4, since the time of 
their forefathers. Since the time of 
the pUinti.rs forefathers, the puja, 
festival eli , a.fairs of th3 M i i im n tn 
Temple in the said Chettipatti vilUge 
have, for many a year, been con- 
ducted with the funds made up of 
the income derived fron the suit 
inam land and of the colleetiori of tax, 
Vattam etc. from a nong the Paday- 
achi ryot^ alDne, who are of the same 
caste as the plainti.fs.” 

The plainti.f*- therein conten led that 
the suit land bdongjd to the M vri- 
a nman Temple it C lettipaiti, while 
the defendants therein co ftend'*d that 
it b l)nged to a sim I vr Temple at 
Uppupilaya n -another hamljt in the 
same viilige In my opitiijn, it must 
be tiken rhat the plainti.fs in their 
former suit were suiag as trustees oo 
behalf of themselves and ths whole 
b^dy of persons, worshipping or 
interested in the temple at Chetti- 
patti. 

The first point taken for the appel- 
lants is that if the prior suit wa« to 
recover a right held in common with 
others, it was incompetent as it was 
not brought under O. 1, R 8. Expl 6 
to S. 11 of the Code of the Civil 
Procedure says that wh jre persons 
litig ite bona fi le in re<5pect of a puhlio 
right or of a private right cl timed in 
common lor themselves and others, 
all persons interested in su 3 h a right 
shall, for the purpose of the section, 
be deemed to claim under the person 
so litig%ting. In Gopnlarharyu'u v, 
Suh'yxmrm (1), it wis h“M that this 

eKplanition is not confined only to 

(l)[l*2o] 44 Mid. 487—33 M.T^.J. 493— 
(1923) M.W,N.435-55 I.C. 984. 
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1 )asea where leaTe of the C>urt has 
)een granted under O. 1, R. H. In 
that ovse a suit by some of the 
Agrah&ramdars uf a riUage against 
the Zamindar and the other Agra- 
hara ndars was held res Julicata 
'again«t the representatiTe of one of 
the latter, who wae a defendant who 
died pending the appeal and whose 
legal representative had not been 
brought on the record. Wallis, C. J., 
held in chat case that though : 

“ he would hesit it j to hold that any 
litigation had been bomi fi ie^ within 
the meaning of that expUnation, in 
which the^e had been a substantial 
departure from the accepted rules as 
to the 3 )inder of pa"ties, as for 
instance by suing without the lenve 
^f the Court in a case properly falling 

Wnder o. l, k 8, there was a 

case of resjuficata established. 

The decision follows that in 
Panyantma y. Na’^nsim'ificharyHfu (-), 
where the contention for the appel- 
lants was that Expl. 6 of S. 11 
makes the decisi )n in the first suit 
resju icata^ only if the fi'*st suit was 
ft representative one under O. L, R. 8. 
It was held that the explanation d )es 
not become inapplicable, because the 
‘ftuit was for the est ibltshment of the 
plaintiifs* individual rights in addition 
to the right clai nt-d by him in co n- 
mon to hi'iKelf and others, in s)far 
fts his cl tin in respect of the latter 
right was concerned. It appears to 
me that the prior suit, though not 
brought under O. !, R. 8, wis brought 
in re*»pect a right olaimei by the 
plainti.ts f^s t’’ustees of the Te nple in 
conmon with themselves and others. 
If this is correct, it woull, on the 
authority of the two cases quoted 
above appear to mako no diifer- 
'ance whether it was in fact 
brought under O. 1, R 8 and that 
jthe observati m of Wallis, G. J., 
referred to above would be inappli- 
JCahle to a case where, as here, the 
trusiees represented the whole body 
of the worshippers of this pariicular 
Temple in the suit. It was further 
argpied that a decree by way of com- 
promise can never constitute a res 
iu'icala by reason of the fact that the 
mini of the Coti"t had not hoen 

11916] -il MLJ 26— 11916) 2 
M.W.N. 258—^5 1.C. ii6. 
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brought to bear upon it, and reliance 
w IS placed on Jenkins r. R<‘b'>rtsnn (3). 
T lis case i% however explained by 
Vaughan Williams, d., in In re South 
Amf^riran an / Metican Company^ Ex^ 
parte Bank of Engtan t (4) where 
hoi Is that Jenkins v. Robertson ('2), is 
no decision on the general law : 

“ All that the House of Lords 
decideil was that such a result (».<*.,) 
binding the public at large under the 
Scotch law would not bind the public 
at la^ge, unless it was a result arrived 
at, after judicial consideration, and 
that it would not bind the public, 
if it was a result arrived at, by con- 
sent and a fortiori if such consent 
wa^ a purchased consent.** 

Again: 

It has always been the law that a 
judgment by consent, or by default 
raises an estoppi 1. ju^t in the same 
way as a judgment after the Court has 
exercised a judicial discretion in the 
mattir.*’ 

This decision was approved by the 
Conrtof Appeal where Lord Herschall, 
L. C. said: 

“ the truth is a judgment by con- 
sent is intended to put a stop tc 
litigation between the parties, just av 
much as is a judgment, which results 
from ihe deeUion of the Court, after 
the matter has been fought out to the 
end.’* 

In Kuaiara Venkata Perumal y. 
T'Kitka Ramasamy Chetty (5), it was 
h Id that the test for r s ju 'icata 
arising from a compromise is to be 
fjund in the construction of the 
decree in each case and that whatever 
is necessarily involved in the decree 
cannot he reopened bv either party. 

Malhovan v. Keshavan (6-, was a 
suit by one trustee out of five to 
recover property alleged to have been 
illegally alienated by three of the 
other-* to a stranger. This suit was 
dismissed and was held to be a bar 
to a «uit by the fifth tru=*tee, as he 
must bd held to have claimed under 
t h^nl inti-y in th-^ f «*iiit. 

(3* L rt Si. App. 1 17. 

(0 l!805] 1 Ch. 37 -12 R. 1—71 
I.T. 59* -43 W.R 131. 

(5) [1911 35 Mad 75-(1911) 1 M. 
W. M. 290 -9 M L I’. 487— 
21 M. L. T. 709—9 1. C. 875. 

(6) [1888] 11 Mad. 191. 
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I am therefore of opinion, on the 
authcrit) of the above cases, that the 
cornpiomise decree, as to two of the 

i tferdanls, in the former suit, and the 
ismisf-al of the suit as against two 
f the others ( the fifih was only a 
enant ) consliiute a rf'S julicala 
nder S. 11, Expl, 6 and I therefore 
gree with the Subordinate Judge 
hat the present suit cannot be 
iiaintained, unless the compromise 
lan be attack« d in some elective 
nanner. The only point urged before 
IS, on this part of the case is that 
the compromise Wds etfected by only 
two of the trustees and it is said that 
there was no evidence of authority to 
bind the others. The latter, however, 
allowed the suit to be dismissed 
against them and in fact did not 
appear when judgment was pronounc- 
ed. The Subordinate Judge sent the 
case down to the District Munsif fora 
finding, as to the bojici files of this 
compromise, whether defendants 1 to 
3 in the former suit acted wifhin the 
ambit of their powers as trustees of 
the Temple, or whether they acted 
fraudulenily with the other dtfenj- 
ants. The Munsif found that the 
trustees acted bon / fi /(?, in the inte- 
rests of the insiiiution and within the 
ambit of their pow ers and that there 
w-is no fraud or collusion with the 
other defendants. This appears to me 
to be a question of fact on which 
both the Munsif and the Subordinate 
Judge fsee paragrapfi 9 of the latter’s 
judgment) are agreed. I see no reason 
to interfere with these findings. In 
my opinion the Second Appeal there- 
fore fails on both the grounds urged 
by the appellants and must be dismis- 
sed with costs. 

Ayling, J.— I agree. 

Appeal dismissed. 
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SCHWABK, C. J. AND RaMESAM, J. 

Krishna Retbiy and others — Rlain- 

ffs — Appellants. 

▼, 

Thanikachala MudnU and another — 
Defendants —Respondents. 

L. P. A. No. 3 of 1923, Decided on 
7th March 1923 against the order 
passpd by Kuraaraswami Sastry, J. in 
O. S. No. 29 of 1922 D/-l8th December 
1922. 


LetUrs Paievt iMad), Cl. i5^0>'der transfer^ 
ring a Suit from Dt> Court to High Court *•■14 
judgment 

An aopeal lies from an order of the Judge 
s'tt ng On ‘h Original Side transferring a suit 
from the District C’ urt to the H gh Court 
U'der C*. 13 of the Letn-rs Patent, the order 
behig a jodgmeiit within the mcani"g or d. 15 
O' the Lntte s Patent. 35 M. 1 tF. B.) Foil. 
47 3. not Not foil. [F yl C Ij 

7. S. Rd'uaswdjni Aiynr and V. Sun^ 
darnm Aiyar — for Appellints. 

V- Visvanatha Sastri — for Respon- 
dents. 

Schw.ftbe, C. J. — This is an appeal 
from an order of ihe Judge sitting on 
the Original Side t^an^fe^^i^g a suifc 
from the Distri* t Court of Chingleput 
to the High Court under Cl. 13 of the 
Lf^tters Patent. As a preliminary 
point it is argued that no .such appeal 
lies on the ground that the order is 
not a judgment within the mtaning 
of cl. 15 cvf the Letters Patent. In 
the re ’cnt case of Konayalal Bhoya v. 
Paramasiih Doss (1), I stated that “ I 
do not propose to attempt to add a 
further det^nition to those which have 
already been given in other cases.” * 
D finiiion aft.r dt-'finition las been 
atteir.pted of that word. A very 
narrow mearurg was given to it by 
Sir Richard Couch in Justices of the 
Pence for Catcvtla v . The Oriental Gaa 
Company , A much wider defini- 
tion was given by a B'uil Bench of 
this Court in Tujnram Rno r. Afngop~ 
pa Chetinr (3), and it is enough for 
me to say that, in thtse matters, this 
Court i« biund hy the opinion of its 
own Full Btnch in that ca«e. An 
atte.npt was made tc give rules in 
that case which should be exhaustive 
of any matters that can come before 
this Court, and, in my judgment, all 
we have to do now is to say whether 
the matter in question before us is 
ex< ludrd from or included in the class 
of judgnonts ref^vred tj there. I find 
thaf it was there held that f.he case of 

T. Co/(5 (H in which it was 
heH that t^e g~‘a''iing or rtfusi.»g of 

(1) l9-^t Mad. 44 -43 M.LJ. 480 — 
31 M.L.T. 284—16 M.LW. 608— 
68 r.c. 9U 

(2) 8 B L R. 433—17 W R. 364. 

(3) tl9r']35 Mad. 1—21 M.L.J. 1— ^ 
(1910) M.W.N. 697—8 M.L.T. 453- 
8 I (\ 310 .F B.) 

(4) 3.M.H.C. 384. 
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J^ave to sue in this Court u^der Cl. 12 
lof the I'Bttars Patent was a jnd^mpnt 
lin respect of which an appeal lay 
lunder cl. 15 was rightly decideil. 
IThi« has also been heKl in VaijhoJi r, 
Oomoji (5). I can see no diiTersn^'e in 
principle between such an order and 
the order in this case. The lesrned 
iudge in this case by bis order puts 
xn end to the case as it now ctands 
in Chingleput and confers a jurisdic- 
tion on this Court in respect of that 
particular case. Tn my judgment, we 
\re bound by the decision of the Full 
Bench of this Court referred to above 
and we hold that this is a m‘»tter 
which is appealabls. The contrary 
•view has been taken in K'lf^hzni v. 
Sonairam D^u^ntram (61 where, on 
this precise point, a Bench of the 
Calcutta High Court ha« held that no 
appeal lies, but that Bench has applied 
the reasoning of Sir Richard Couch 
in bis judg nent in Ju'-tire of the Pvnce 
. for Ca^cu ta v. The Oriental Gofi Com- 
i p'iTly <2) and the passage which they 
followed in that case is the passage 
which w^s expressly dissented from 
by the Full Bench of this Court in 
Tu jaram Rao v. Alngapp i Chettior (1). 

‘ The Calcutta High Court followed 
■ the. earlier Calcutta decisions on this 
point but this Court must follow its 
own Full Bench decision. It may be 
that some day this point m^y 
somehow get to the Privy Council and 
then perhaps we shall know whether 
Madras or Cal mtta is right. But, for 
the present, all we can do is to hold 
that this appeal lies. The prelimi- 
nary point therefore fails. 

Both parties state that, by consent, 
vthis appeal has been settled on the 
terms that it should be dismissed with- 
out costs, the respondent undertaking 
tu pay Rs. 100 to the appellants in 
respect of costs already ii»curred and 
Also undertaking, if further court fee 
ha« to be paid by reason of the case 
having been transferred from Chingle- 
put to Madras, to provide what may be 
necessary up to Bs. iro. (J. M. P. 
No. 68l of 1913 for stay will also ha 
dismissed. 

Ramesam, J. — I agree. 

Appeal dismissed. 

■ 11905] 19 Uo.n.149-6 Bom.L.K.9W. 

‘ (tt) [19201 47 Cal. ItOl— 60 I.C. 963. 
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Venkatasubba Rao, J. 

Ka'iijaperumol Naidu — Petitioner, 

V 

Baxmji Shaib — Accused — Respon- 

^CHminal Rev. No. 37t of 1922, Da. 
cided on olst J^nuavy 1923. to revise 
the Order of the Addl. Dt Mag. Tan- 
jore, in Cr. R. C No. 28 of 1921. D/- 
11th January 1922. 

Crimi af P. T., .S. .ioO—t'f'^rmniion given 
V'lUnge Magistrate is information given 
Pi lice. 

A man who complains to a Villas© Mag'S- 
tfHt© of a b.ii’ahio ortenco kno^i g that iho 
IdtiPr must ill t orJinnry course of his duty 
report the substanc ' of the complaint the 
I'olice, R ves 'nf jrniatioo to the pol ce 3>J9t as 
cfifect'velv as if lie went in person to the po- 
Pre StHtio-. 39 M, 1006; 5 L. W.2)0and 
4L. W. 7JFol'. ir 4 92C. IJ 

S. Sn-aminothan — for Petitioner. 

V. L. Ethiraj — for Respondent. 

Order.— The 2nd aJvss Magistrate 
of Tan jore directed P. W. 4 to pay to the 
accused a sum of R^. 35 as compensa- 
tion under S. 2-50 of the Criminal Pro- 
cedure Co le, and the District Magis- 
trate confirmed the order. 

The facts are these, P. W. 1 lost a 
bull, P. W. 1 and P. W. 4 who were 
residents of a village called Rainsa- 
patti thereupon went to Ammapet, 
the village where the accused was 
living and P. W. 4 gave information 
to P. W. the Village Magistrate of 
Amniapet, to the eifect ttiat a bull of 
P. W 1 was stolen and that the ac- 
cused was the thief. Before taking 
any action, P. W. 2 desired to have a 
report from the Village Magi'-trato of 
Rainsapatti. who accordingly forward- 
ed to him Ex. A which confi -med the 
information given by P. W. 4. On 
t^e receipt of this report P. W. 2 
CO nmunicuted with the police who, 
charged the accused with theft, or in 
the alternative receiving stolen pro- 
perty. It must be ad led that the po- 
lice suhaeqnetit t > the receipt of the 
communicauon from the village Ma- 
gist'^ate of Aminapet. but be'^ore 
charging the accused with the' offen- 
ces mentioned above, received from 
P. W. 1. the owner of the bull, in- 
fo'mation under S 154 Criminal Pro- 
cedure Code. The lower Courts 
found that the accused was not guilty 
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and directed P. W. 4 to pay compea* 
sation to the accn??ed. 

On behalf of P W. 4, it is co^itend- 
ed that the order directing him to pay 
compensation, is, in the circumst-iuces 

The first contention is that a Village 
Magistrate is not a Police Orhcer, or 
a Magistrate under S 250 and that as 
P. W. 4 gave informaticn only to a 
Village M igisirate, an o'*der couiri 
not be made directing him to pay 
compensation. Reliance is place! on 
King Emperor v. Thnmmnnn Re-hH (1) 
and in re Arti'anoni/d hd n (2) and these 
cases no doub support the contention 
aforesaid. But a diiferent view was 
taken in three later cases. NnrhimutI u 
Chettii V. Mulhu'^ami Chetty GahUa 
}^(iciiubb<i V, Maryana Raya Cutty (4) 
ThotiiktirJdVfUh Aw! a v. Ammidn A/rtu- 
nil Kuttiaii (5). The principle under- 
lying these decisions tersely staled io 
the following pa<s»ge in the juHg- 
ment of Ayling, J., in h'achimuthu 
Cheity v. A uthm^nmi Cietli (3) : — 

“ In other word-», a man who com- 
plains to a Villagj M vgistrate of a 
bailable oifence knowing that the Lit- 
ter must ifi the ordinary course of his 
fluty report the substince of the com- 
plaint to the Police, gives info-ma- 
tion to t^e poli.je just as eifectively as 
if he went in person to the Police 
Station,*’ 

My own view coincides with that 
taken in the afc)res»»id three cases and 
I therefore hold that the information 
though given to a Village M^gi^trate 
comts within the terms of S. 250 

Dr Swaminadhan has also argued 
that P. W. 2, before acting on the in- 
formation of P. W. 4. obtained in- 
formation from the Village Magis- 
trate of Rainsapatti ai d toat this f ict 
distinguishes the present case from 

(1) [1902] 25 Mad 667. 

(2) [1Q12] 22 M. L. J. 138-(19U) 
2 M.W.M, 55H-10 M T.. T. 500— 
13 C -.L. J 29—13 T C. 221 

(3) [1911] 39 MvH. lODS— (1914) M. 
W.N. 804-27 MT..J. 37—15 Cr. 
L-J. 431—24 I C 167. 

(4) 119171 5 T,.W. 290 -32 M.L J. 78— 
(1917) M.W N. 86—18 Cr.L J. 11— 
3^ I.O. 843. 

(5) 11917] i UW, 73~(1917) M.W.N. 
155—17 Cr. L.J. 503—36 I.C. 471. 


the cases referred to above. I fail 
see how P W. Ps responsibility is iH: 
any mam er affected by reason of th« 
fact that P. W. 2 was cautious enough 
to obtain a report from a responsible 
person, who might be supposed t<) 
'ive, a« far as possible, a correct ao-i 
count of the occurrence. 

It is next contended that as P.W. 1, 
the owner of the bull, gave informa- 
ti'm unfi*^r 154, the order in questio* 
directing P. W. 4 to pay compensa^ 
tion. is illegal. This argument ifl 
aga'n untenahlj. The fir.«t informal 
tion to the authorities was that given 
by P. W. 4 and it led to the ini- 
tiation of the prof'eeHings. The 
suhsequo»^t information given by P. 
W. 1 is no significance in decidinig 
the question under consideration. 

It is unnecessary to consider whe- 
ther on the fa'*ts an order could alsa 
have been maHe against P. W. 1 ; but 
so far as P. W. 4 is concerned, h 9 is 
li ible and T see no reison to interfere 
with the order passed. 

A« the a'^cnsed is unrepresented in 
this Court, Mr. V. L. Ethiraj has at 
my instance argued the case on his be- 
half and brought to my notice the 
decisions refe~red to ab^ve and I de- 
sire to express my indebtedness to the 
learned counsel. 

Petition dismissed. 
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Krishnan, j. 

Secretary of State for India — Peti^ 
tioner. 

V. 

P. Appurao and another — Respon- 

dei.t. 

Civil Rev. Pet. No. 428 of 1922 Da- 
cid*’d on 7th M^rcb 1923 from the order 
of the nt. Court Chirtoor, in O. P. No* 
54 of 1921 D/- 30th January 1922. 

Ultra v^res— Pate — Poir^r to make ru/e^” 
Te.tt — There muoi no power at all under <iit0 

lan'. 

^ Prfore a ru^e framed by a rule making autb*^ 
rity ’«Heclnr**d ultra rtre^^ ih© Court ruust 
sfied not O'lly thnt it h«d no powe’’ t© 
under ti'e powpp unier which it purporteil 
act, but alio that it had no power at all andar 
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^■7 law to «o aok. Ifpo^arcan be f«>ua<l else* 
where tbao the eeotion quoted, the rule will 
ke referred to tbdt power aad held uot to be 
nltf tires. IF. 93 l. 1) 

Goi>ernm'*nt Pleader — for the Crown 

Judgment — Respondents have not 
appeared b ‘fore me in per-jon or by 
counsel and I have not ha l the advant- 
age of hearing the argument on their 
tide. 

, The Judgment of the lowf»r Court 
treating the rules framed by the 
Governor in Council and published as 
nptiticalion No 1134 u'.tra vires >o 
far as they relate to the elo' tion of 
Chairmen and Vice Chairmen of Dis- 
trict Municipalities on the ground that 
they purport d to hare been made 
under S. 303 (3> tb^ of the A t clearly 

I tnnot be suprorted. Before a r.ile 
ramed by a rule-making authority 
I declared u/ira vires the Court mu^t 
e satisfied not only that ir had no 
ower to act unddr the power under 
rbich it purported to a-. t, but aUo 
hat it had no power at all under any 
iw to so act. If power can be found 
Uewher»^ than the se^Uion quoted, the 
ules will be referred to t 'at power 
nd held not to be ultra vires This 
principle is recognised in R 'j im Chetty 
V. Seshayya ll), where t‘'e Full Bench 
•f this Court in considering whether a 
rule framed for the guidance of the 
Presidency Small Cause Court by this 
Court was ultra vires f\t not did not 
confine thernst^lves to the section 
which was cited in the rule a^ autho- 
rising it but went beyond to o‘'nsid-r 
whether there was any power un t^^r 
any other provision that would juuify 
it and it was only after holding that 
was no such power t' at they 
declared ihe rule ultra vires. A simi- 
lar view was take.i in Qu'^en-Empress 
V. Gdnga Ram (?). In the pr 'ienr. case 
as the District Judge himself r^mirks 
there was ample power to frame the 
rules objected to undqr S. 303 (-) (c) 
And it is only an oovious mistak* that 
clause (o) was not ali*> added. Su-h 
an omission does not affect the vali- 
qity of the rule. See also Halsbury, 

Vol 27 p. 146. 

\ 

U) Mad. 2<6— 5 M.LJ. 1 4 

• ) ' iF. B.) 

(2) [1894] 16 A.11. 136— (1891) A.\V.lj. 

' i- 39 \E. B.) , 


Appahao V. M. Bajiraju 9l 

As to the juri-idiction of the District 
Judge to hear election petitions, the 
Di dri« t Judve is ri 'ht in holding that 
he has jurisdi tion as the rules ex* 
prejsty give it to him. 

The order of the lower Court is set 
a'^ide and that Court is directed to 
take the petition on to it^ file and dis- 
pose it of according to law. 

There will be no costs for this peti- 
tion. 

Application alloioed. 


1924 MADRAS 93 

Phillips and Devados?. JJ. 

Ven’eatar tngny ja Apparao Baha- 
dur — Plain tid' — Appellant. 

V, 

MornmpuH Bijiraju an I others— 
Defend an ts — Respondents. 

F. A. No. 116 of 19'6. Decided on 
15th J mu iry, 193 h against the decree 
of the Sub .1., Masulipdta.n, in O. S. 
No. 77 bf 19.3. 

Grant — Pre-iumpti'm — Gra it ofb »M varams. 

Tbe-e s no pre^'mption thwi an Inam grant 
by H za niudar is a g ant of t e m-Ivarim only 
or oi' b th v^ra'nn. 41 M. 1133 and 43 M. 168 
193i P. C. 2)1 R.f, IP. 91 0. 11 

Y. Sa 'yanirajani — for AppelUnfc. 

K. Kdm'inna — for R espoiid 3nts. 

Judgment. — This appeal relates to 
the resumption of service inams, 
which were re«*urneH in Fa<U 130) by 
Govern Tien t (Ut defendmt). but this 
r jsumotion was cancelled and 1st 
defendant exonerated fro.n the suit. 
[The Zamindar's claim in his plaint 
was to eje u the other defendants, the 
inamdars, but the learned Subordina'e 
Julgc has dismissed the .suit on 
the ground that plaintiff had 
failed t.> prove that the inam granted 
consisted of both kudiva»*am and 
melvaram. In coming to this con- 
clusion he has relied on a presump- 
tion that an inam grant bv a Zimtn- 
dar is a, grant of the melvaram only. 
It ha.s now been decided by the Privy 
Council in i^uryanarayana v^ Pataana 


• V * I « 
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1 (1) and Venkata Sastrufu v. Seethara- 
mu'u{’2) that no such presumpiion 
exi>ts, but the decision may be suppor- 
ted on other grnund<. 

Befor3 dealing with the evidence in 
the case it was argued that inasmuch 
as a zimindarc'^n be the owner of 
bnth virams. and as a landlord must 
be deemed to lease the whole of his 
interest in his land, therefore the 
lease or grant in this ca<e must have 
included both vavams. This is tanta- 
mount to arguing: that th )re is a pre- 
sumption that inam grants by a 
zamindar are grants of b -th varam«, 
but the argument was not framed in 
this way, as such a presumption his 
been expres-^ly negitived by the Privy 

Council in Sivttprtika-'^n Pun tnra San- 
nnlhi V. Veeriiina Rei<ly (3h We 

must therefore determine the n ature 
of the grant from the evidence. Tnvs- 
much as plaintid* sues in ejectment 
heisbounl to prove that he has a 
right to eject and he c in do that only 
by proving that he grarited the land 
itself *»nd is now entitled fo resii ne it. 

The original g-'ant, having been 
made nearly 20J years ago, is not 
avLildble, and the only evidence 
adduced by pUintitf is the fact that a 
similtr inam was re-um *d in 
and was subse^iuently treated as his 
own private land. Th<» f ictthat no one 
disputed the Zamindar’s cliim then, 
cannot be evidence against defendants. 
On the other hand there is evidence 
that the Zami idar was unable eife*. tive- 
ly to re^ume a similar mam at a I iter 
date. Defendants have also filed 
documents from 1831 onwards show- 
ing that they He ilt with ’.Hr land 

(1) [L9i6j 4i M id. .01 —45 I.A. 

25 M. L. T. 10 -(19. 8) M. W. N. 
859—23 C. W. N. 273-9 L. W. 
12^— C. r.. J. 153-:i') M. L J. 
535— 2L Horn L. R. 517 — (I9l9) 
M.W Nf. 461—48 [. C 639 (A C.) 

(2) Il9l9j 43 Mad. 163-46 I.A. I 3 — 
17 A.L..I. 725-37 M.-L.J. 42— 

21 Bom, L. K. 925 -.6 M.L T. 
175—30 C.L.J. 441—10 L. W. 
633— 24 C.W.i^. 129—51 LC. a04 

( A C.) 

(3) 1922 P.O. 292—45 Mad. 536— 
49 1. A. 286—43 M L.J. 640 - 
16 M.L.W. lOi— 31 M.L.T. 51— 
. 37 C.L. 3. 199—27 C- W.N. a4o— 
68 I. C. 538 (?. C.) 


as their own. We mu«t therefore 
hold that plaintiff has failed to prove; 
his right to eject and consequently- 
the lower Court's decree is right. 

The lower Court has found, and in 
our opinion rightly found that pliin- 
tiif is entitled to resume these inams, 
and it is now cordend^^d that the 
decree should have contained a decla- 
ration to that effect. There was no 
such prayer in the plaint, but as an 
issue had been framed on the poi t 
we all>w pldintijf's request and 
modify the decree by inserting such a 
declaration. In other respects the 
appeal ii dismissed. 

A number of djfendants have com-, 
promised this appeal and dicree will 
be passed accordingly and sanction to 
comp.'omise on b 3half of minors is * 
also ask-’d for. In view of our find- i 
ing, such sanction cannot be given, 

Appeal (lismisseJ. 
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SCHWaBE, C j. and COLERIDGE, J. 

B. Ckaadramma — Plaintiff — Appel- 
lant. 

V. 

C. Nngnnva ant another — Defen- 
dants— Respondents. ; 

S. A. No. HO of 1921, Decided on' 
19th April, 1923, against the decree of. 
the Sub. J., Vizagapatam, in A. S. 
No. 225 of 917, 

Binda L iw~S iCces-<ion — Dancing girls — 

sons & daughters get equal shares, 

Amoiigsl me da ici ig the sod* 

and daugnters inb<Tic equally, co itrar^^ to 
ordinary Hindu usage. IP. 93 C, 1] 

K. Sund*tra i?ao— for Appellant. 

Y, 6unjaitaraua.na-ior Respondents. 

Coleridge, J . — The suit is in eject-* 
ment. Tiie plaintiff was a purchaser 
in Court-auction in O. S. No. 6:;;7 of 
1911 of the suit property and he got 
possession; but the defendants, who 
were tenants, refused to execute a 
lease and claimed occupancy rights 
from seven persons who, they said, 
were the Inamd irs. The suit lands 
were nautch Inam lands, and the 
Jn-am was enfranchised in the name 
of Maddlla Gangayya and Mu<ldila 
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Bis\y 7 xbyE^. C in lS3i. A by/a 
aniCiplbyx W3P3 t'vo of 

tha finiUea of the^e two o:iginil 
Inanduvs. and they mirtji^jl the 
propjvty ag thsip? an I t'li daj.-ee 
un br which tha said taok place wa-i 
against them. 


The bw )r G lurts have faund that 
these two W 0 :e ne nbs--? of a dancing 
girl ft nily of which thr.-e wer^ m le 

rneinb^^i's living and the DU'irbt 
M>in<if. on rein ini fir a fi iding. h 0 l<l 
that Aieyya and ChelUya we?3 entitl- 
ed only t) 5f9'.hg, that this ww all 
they ha I pnwa; tn nio .'tgige and thit 
thU was all the pliintirf coni I 
recover The bver appellate Cnirt 
accented the filling that thi mirt- 
gagewmll only bind the shire of 
thjsetwo. but di-^agre^d with the 
loweY Court t'l it 1 16 wi^ nocu<t>ii 
a no ig-*t the d incing girls cute far 
fem lbs tn share with the mile^;and 
hoUin< thit the cnsto n hxl been 
estahlUhel that fn nabs sha-e 
equally with the miles, he decreed 
OAly 2/9tis tn the pbinti f. 


Both the Courts hell agiin<!t an 

alleged p ivtition and wa are bo mi by 
that finding. 

The only grounds of aepnal here 
are (1) th it t ne ou«te n set up is not 
surfieiently estiblUhei by the evi- 
dinie and (d) that the pbinti f’s 
predeoessors-in title had adverse 
pnssessien. As regards the latter 
point.it IS clearly not so, for the 
prope ‘ty was hel I as t m ints-in-co n- 
monbythe menbe-s of the family. 
Also as to this piint thi'*e was no 
pba, no is-»ue an I nn evidence. As 
regards the former, it is t *U3 thit 
only one oil min speaks to the 
custom; but he proves two pa-titien 
aaeds of the casts in which the 

lenabs shared with the m ibs. It is 

not as if this was so ne strange new 

^ well-recognise I one 
which W8 a-id in Thuv«t8i-s Ci-=t 3 s 

Soathsrn Iniii dialin? 

vherehe mantions as a reoognisad 
ustom that the sons and diughters 
nherit equally, contrary to ordinary 

aitiaR therefore, 

CJon-fr^** lower appellate 

JustiBad in Bndiug the 

custom proved. 


Theappjil, the-efore, fails and is 
dismissel withcoits. 

Schwabs, C. J. I agree and only 
wish to III this that, in adlitionto 

one witness agb 70, the 1st witn3S3 
for the d jf J i I int, a young man it is 
true, stit*^!*' A neig dm sing girls' 
ci-^t? the in lbs and feinibs shire 
eiuiUy. ” Although the evidence of 
cU'to n is not as definite or cb r a*s it 
ougittob!, mil hiveno diuhtin 
this c ise it c viU hivj b len, I think 
there is su'fi hent t) justify the d i ling 
of the Suborlinite JuJgj t'lat the 
cusfco.n was proved. 

Appeal dii^ini^sp I . 
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Oldfield and Devadoss. JJ. 

Bi'uiani —PUintid — Appal, 
lant. 

V 

Venkatn^wnmi Naic'cen and 71 iS\ 
RinofMxytmi il ReceC 

V3r, M I — Petitio te"— ui Mp m bnt. 

A. A. O. M X Inl of 19’>, Decil-cl on 
6th Mi-chldb agiin t the order of 
the A I il. S ih. J., Ra.nnai, in E A 
No. 2lofl9J2. 

('*' Civ'l P . C., O. 4> R, t6—Sap<jrate trxns- 
is not nec>'S3a’‘y. 

It w'> in be i to-) lieat, if mt impossible, 
to bo' I that each oeroo iiterestel i t the 
execution of a Di-t'oular orie.’ shill obtain a 
se ta'ite o i \vaeitjat ord »p ba^ al- 

reatybeei traa^raitte 1. (P. 96 C. 1] 

(M — eecuti^ i~Any p'lrty cm apply 

f >r exe 'nti >n. 

T ie>*e is no fomdstion for the prinotole that 
only the suoce) fnl app»IUn. oso execute the 
orle-, un'eis snoh rpstrictiois can be i if erred 
from the actual language -f the decree or order 
iiself. 17 VI. 81; 25 «l. 426Dist. IP. 9 »C. IJ 

A. K'‘ishn'ifiwam> Ayyar with M. 
Su^ba^-aja A'j jar -for Appellant. 

C V. Atan.t'i'crmhn'i Auyar and S. 
R. Mathusuoami A>jyar — for Respon- 
dent. 

Oldfield, J. — The lower Court’s 
order is objected to first on the 
ground that the respondents before 
US, petitioners before it, we'^e not: 
entitled to anply for restitution, - 
when they had not, under O. 4.S R. If.*), 
obtained transmission of the order 
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of His Majesty in Council to t’ne 
lower Court, that order being the 
basis of their cl^im. O. 45 H. l5 no 
doubt does make it part of the 
procedure for the enforcement of 
orders of His Majesty in Coun -il 
that the person desiring to obtain 
execution of such an order shall 
obtain its transmission. But in the 
present case transmi'^sion has already 
been obtained by the 27th defendant, 
the successful appellant in the 
Privy Council. It would be incon- 
venient. if not impossible, to hold 
that each person interested in the 
execution of a particular order shall 
>btiin a separate transmission when 
that order has already been trans- 
mitted. This ground of appeal is not 
9U-»tain a^»le. 

The next ground on which the 
appeal is argued, that the petiti'>n- 
ers are not entitle! to apply for 
Qxe'ution of the order by way of 
restitution or otherwise, because 
they were not parties to the Pvivy 
Council Appeal. It is true that 
they were no»^ impleaded as pirties, 
the 27th de^'endint, the ouccossor in 
interest of the 26th defendant, having 
been the appellmt; and it is true 
that they claim as lessees fro n 
the deceased 26th defendant. But 
we cannot accept either generally 
or with reference to the particular 
circumstinces of this case, the prin- 
ciple that only the successful api>eU 
lint can execute the order. That 
principle ha® been supported by 
reference to Kassim S^tib v. Louis (1) 
and l^'itesa Aijyar v. Anivisami 
Ay\l'^T (2). But thoie decisions 
tu.-ned on the special circumstances 
in each case, and on reference to the 
record in the se'.ond we find that 
the decree under execution did con- 
tain an explicit' limitation sutfi;i,3nt 
to justify the conclusion reached. 
We have not been shown how it 
is consistent with any g‘<neril prin- 
ciple that any limitation should be 
appliel to the execution of the 
lecree resulting from the order, 
unless such restrictions can be found- 
)d by the actual language of the 
lecree or order itself. 


1) U«921 17 Mad. 82. 

2) 11901] 25 Mad. 426. 


Turning to the decree and orler 
in this ca^e in orde** to see wl^ethef 
the contention before us is sustain--^ 
able with reference to the particulaT 
circumstances, we find that the order 
is without nullification and the 
Subordinate JiH^e also in the 
dscrop, which it restored, without 
nullification refu^od the relief 
which the plainti F asked against 
the defendants I and 2, exceot in 
resp^-ct of a smaM sum claimed 
f<>r quit-rent, cocoanuts etc,, with 
which we are not concerned. In 
view of the noqtiilified language 
u<ed, we cannot read into either 
order or decree any intention to 
exclude from the relief g*anted to 
the present responde»^ts. It is said 
that the caso as b3^wpen t^em anl 
the nUintiifs was not on the sa ne 
footing as the care between the 
succes-ful appellant. 27th defen- 
dint, and the plainti Fs, because in 
their ca«e a pi *a of estonptd might 
have prov •ilet aorainst the n. We 
do not, feel call-*d upon to enter 
into that when, (as we have stated) 
the re-*nlt of t*ie Privy Council 
anpeal is clear and amiunted to an 
adjudication that the pliintiF wis 
not ent tied to retain against them 
the land or the profit-*, or the sum 
money representing tho profits, 
which the lower Court awarded to 
them in restitution. 

The aopeal fails and is dismissed 
with costs. 

A'^pedl dismissp.fi . 
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Wall ice, J. 

Mahd^a'cshmi — Plainti.T — Petitioner. 

V 

P". firil oth'^rs\ — De- 

fendant-*— ttesp indents. 

a H. P. Nn. 517 ef l^>l. D33ided on 
7thD'C3mha'* 1912. 

Ltmtfs'iin 4c'. S. 90 hi/ son — 
Deb^ ** 1 / f ither foT his oioi purposes —No 
no'i'ls'igment. 

WH«re H n-fma fnc's « for defea- 

dant*^ neoM^itv oily afni not for tamUy recev* 
■ity the mere faot that 2ad defeadant U bi4’ 
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undiyided sda will not suffice to 'make a pay- 
meat by him kaatamouat to aa aokaowleds- 
meat ia law on behalf of his father, for tbe 
father's private debt, or suffice to raise any 
presumption that Sod defendant acted as his 
father's aaent in making such a payment. 

IP 97. 011 

F. i?amarfas— for Petitioner. 

Ch, Rdghava Rcio — for Respondent. 

Judgment. — Plaintiff argues that 
the endorsement by the 2nd defen- 
dant binds 1st defendant the manager 
of thej:)int family because the pro- 
note was executed by 1st defendant 
for joint family trading purposes. The 
pronote states that the 1st defendant 
himself borrowed the money “ for ray 
necessity * and says nothing about 
family necessity or family trade. 
There is no allegation in the Civil 
Revision Petition that plaintiff was 
not allowed to adduce evidence ; so I 
must take it that the whole case is be- 
fore me. Hence, as I have said, the 

pronote prtma /acze is f or 1st defen- 
dants necessity only and the mere 
fact that 2nd defendant is his undivi- 
Ided son will not sutffce to make a pay- 
Iment by him tantamount to an ack- 
nowledgment in law on behalf of his 
Bather, for the father’s private debt, or 
butfi.ce to raise any presumption that 
pnd defendant acted as his father's 
agent in making such a payment. 

Now can there be any decree against 
2nd defendant as he is not a promisor 
under Ex. A. and is not liable in 1st 
defendant's life-time for such a pro- 
note debt ? 

I therefore dismiss the petition with 
•osts. 

Petition dismissed* 
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Oldfield and Venkatasubba 

Rao, JJ. 

Somasundaram 
y fiettiar by agent V enkatachalam QheU 

Har— Appellant. 


Sundaresa Rao Scindia Saheb an 

otAers— RespoQ^0utg^ 

r< 181 of 1920 

R.P. Nos. 495 and 496 of 192 
ueoided on Itth Fobruiry 1922 again 

Tanjore, 

No- ‘ 

of 1920 D/-3rd February 1920, 

1924 M— 13 & 14 


C»iu7 P. C., S. 7S (f) — Aggrieved^ decTe«* 
holder-— Remedy ie by suit. 

Even though the person aggrieved is the de- 
cree-holder, the remedy is by way of suit and 
not one ui der S. 47 C. P. C, or by revisioa. 

IP 98, C 1] 

C. S. Vcyikatarhariai — for Appellant ^ 

K. V. Krishnaswamt Ayyar — for 
Respondents. 

Judgment. — These appeals arise 
from certain proceedings in execution. 
There is first an appeal against order 
No 180 of 1920, the order in question 
being one dismissing the appel- 
lant’s petition for a share in rate- 
able distribution of an amount of 
Rs. 2*^, 000 in deposit in the lower 
Court to the credit of the judgment- 
debtor; and there is next an appeal 
against No. 181 of 1920, the decision 
in which, it is admitted, will follow 
that in appeal No. 180. 

Separate arguments have been re- 
lied on in reference to Rs. 20,000 out 
of the Rs. 2 iOOO and the remain- 
ing Rs. 3,000. As regards the 
claim to the rateable distribution of 
Rs- 20,000 which is opposed by the 
respondents who are other creditors, 
the facts are that the appellant ori- 
ginally made his applicatloQ in a man- 
ner which the lower Court regarded 
as invalid. The Rs. 23,000 had been 
deposited by a receiver in the Court to 
the credit of the judgment-debtor ; 
and rightly or wrongly, the Court 
held that the appellant’s petition was 
incompetent, in tbe absence of any 
sanction for it by the Court. The 
petition for want of such a sanction 
was returned to the appellant ; while 
it was in his possession and before he 
could amend and present it again, 
Rs. 20.000 out of the Rs. 23,000 was 
paid out to the present respondents. 
Subsequently when the appellant’s 
petition came before the Court for 
disposal, it was dismissed by the order 
under appeal in respect of the 
Rs, 20,000 on the ground that no 
valid petition had been presented by 
the appellant before the money was 
paid out, -'fzimS 

Mr. Venkatachari has argued that 
notwithstanding the terms of S. 73 
(2) C. P. C. we can interfere with such 
an order either by way of appeal 
mainly, if we understand him 
aright, on the ground that it must be 
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regarded primarily as an order bet- 
ween the judgment-debtor and the 
present appellant his decree-holder, 
and is therefore appealable under b.47 
C. P. C. That might be arguable, if 
the issue decided was whether the de- 
■cree-holder could execute the dec- 
ree or whether the fund in Court was 
liable at all to satisfy it. But we see 
no reason for, and in fact no mean- 
ing in, so regarding it, since we can 
give no such relief as the appellant 
requires against the judgment-debtor 
alone or without impleading the other 
respondents creditors. We may add 
that when the Code statedly contem- 
plates that persons, aggrieved in such 
circunistanoes as the appellant has 
alleged shall have their remedy by 
suit there can be no foundation for 
the use of our discretionary powers in 
revision. S. 73 {Z) in our opinion 
clearly covers such a case as tho pre- 
^sent and applying it, we must hold 
that the appellant is entitled only to 
^ue the respondents and that his ap- 
peal so far as it relates to Rs. 20,000, 
received by them must fail. _ _ 

The claim as regards the remaining 
Rs, 3000 stands on a different footing. 
In order to dispose of it, we think it 
necessary to have before us the full 
record in execution petitions Nos. 58 
and 86 of 1919 and therefore adjourn 
the hearing in order that the full re- 
cord may be obtained from the lower 

The record which has now been ob- 
tained from the lower Court shows 
that the remainder of the fund in dis- 
pute has been paid out to the two 

creditors-petitioners. In these circum- 
stances it is impossib'e to distinguish 

between the considerations applicable 
to that remainder and those, which 
we have already applied to the bulk 

of the fund. 

As regards that remainder, there- 
fore, the appeals must fail ; and they 
are accordingly dismissed in toto with 

costs 

For the reasons already given the 
Revision Petitions also are dismissed, 
but without costs. 

Petitions and Appeals dismissed. 
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Phillips and Venkatasubba 

Rao, JJ. 

M. Murari Rao and others — Defen- 
dants Nos. 1 to 3— Appellants. 

V. 

Balavanth Dikshit and another — 
Plaintiffs — Respondents. 

S. A. No. 294 of 1920, Decided on 
5th July 1923, against the revised 
decree of the Dt. Court, Bellary, 
D/- 31-3-1920, in O. S. No. 33 of 1917. 

(а) Hindu Law — Mitakshara — SuccesBion'— 
Agnates are preferred to 8ister*9 sons» 

Under Mitakshara law as applied in Madras, 
the agnates are to be preferred to the sister’s 
sons. 38 M. 45 Ref. (P. 99. C. Ij 

(б) Civil P. C., O. 47, R. 1 — Error include* 
error of law. 

The word ‘error’ need not necessarily bs 
limited to errors of fact, but there are cases in 
which an error of law can also come within 
the meaning of the rule e. g. where the error 
of law is such that it is clearly apparent on a 
perusal of the record. 44 I.C. 161 ; and 1 Cal. 
184. Dies. (P. 98. C.2] 

B Satyanorayana — for Appellants. 

V, S. Narasimhachar — for Respond- 
ents. 

Judgment. — This suit is a dispute 
regarding the properties of one Gundu 
Bhat, who died leaving a minor 
daughter who survived him only a 
few days. Plaintiffs claim to be the 
nearest agnates of Gundu Bhat, while 
defendants are admittedly his sister’s 
sons. The District Judge found 
plaintiffs* case to be true, but held 
that the sister's sons were the prefer- 
ential heirs. Plaintiff applied for 
review of judgment on the ground 
that it has been held in Kamala Bai 
V. Bhagirathi Bai (1), that the agnates 
are to be preferred to the sister's sons. 
This ruling had not been brought to 
the Judge’s notice at the original 
trial and he accordingly revised his 
original order and gave a decree to 
plaintiffs. Defendants, appeal both 
on the merits, and on the ground that 
it was incompetent for the District 
Judge te grant a review as none of 
the grounds mentioned in O. 47» R. 1? 
C. P. C. is present in this case. 


(1) [1912] 38 Mad. 45—23 M.L. J.R18— 
12 M,L.T. 499— (1912) M.W.N- 
1166—16 I.C. 939. 
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On the merits we entirely agree 
with the District Judge*s conclusion 
that plaintiffs have satisfactorily 
proved their relationship. Pedigrees 
filed by Gundu Bhat's father, Giri 
Bhat, (JSxs. L and V) in 1860 at the 
time of the inam enquiry show that 
plaintiffs* grand-father and Giri Bhat 
were descended from a common an- 
cestor, Venkana Bhat. There are one 
or two discrepancies in the interven- 
ing links of the genealogical trees, 
but they clearly show the relationship 
between the families, and there is a 
remark in Ex. L 1, showing that 
plaintiff's grand-father held an inam 
in Dombala (Bombay Presidency). 
This explains their house name of 
Dombala, the house name of the other 
branch being Ittigi. There is also 
the oral evidence of three witnesses 
(P- Ws. 2, 3 and 9) who are the exe- 
cutors of Gundu Bhafs will, that 
Gundu Bhat admitted the relationship 
and even entertained the idea of 
adopting one of the plaintiffs. These 
three men were persons enjoying 
Gundu Bhat*s confidence and no rea- 
son has been shown for disbelieving 
their evidence. 

Defendants content themselves 
with a denial of the relationship, but 
have no particular case of their own, 
nor can they point to any specific 
.defect in plaintiffs* claim to relation- 
Iship. We find that plaintiffs are 
IGundu Bhat*s agnates and are en- 
Ititled to succeed in preference to 
Idefendants. 


It next remains to consider the vali- 
dity of the District Judge’s order 
granting a review. Appellants rely 
on Chhajju Ram v. Neki (2). The ac- 
^al facts of that case are not too 
dear, but it is evident from the judg- 
ment that the case is not one in 
which the first two grounds for review 
mentioned in O. 47, R. 1 were consi- 
dered at all, the decision being that 
unless a review is granted for “ any 


1922 P.C. 112—3 Lah 127—49 I 

w M.L.T. 295—16 L 

W. 37-26 G.W.N. 697-3 Pat 
L.T, 435—17 P.W.R. 19.2-24 

1238—36 C.L.J. 459- 
332— (1922) M.W.N 
435—72 1.0. 566. (P.C. 


other sufficient reason *’ that reason 
must be analogous to the preceding 
reasons contained in that rule. In the 
present case the District Judge was 
guilty of an error of law, but an error 
80 patent that we think it can be said 
to be ‘‘ apparent on the face of the 
record.” It has undoubtedly been held 
in many cases such as Hazra Sardar 
V. Kunja Behari Nag Okowdhury (3) 
and Ellen v. Basheer (4), that a mis- 
take in law is not sufficient ground 
for granting a review, but there are 
other cases in which a different viaw 
is taken. We are of opinion that each 
case must be judged by itself and that 
where the error of law is such that it 
is clearly apparent on a perusal of the 
record, there is ground for granting a 
review. To hold otherwise would be 
to multiply litigation, for naturally 
the aggrieved party would appeal and 
the error would have to be corrected 
by the appellate Court rather than in 
the Court of First Instance. Here 
the question of law involved is the 
question af priority of heirs under the 
Mitak«hara Law applicable to this 
Presidency, and it is a question which 
can admit of no doubt, when it has 
been definitely laid down by this Court 
as the law of the land. In the present 
case therefore we think that the error 
was one apparent on the face of the 
record and that therefore the District 
Judge had power to grant a review 
under the provisions of O. 47. We are 
not prepared to accept appellants 
contention that the word ‘error* must 
necessarily be limited to errors of fact, 
but consider that there are cases in 
which an error of law can also come 
within the meaning of the rule. 

The appeal accordingly fails and is 
dismissed with costs. 

Appeal dismissed. 




(3) 1917] 44 1.0. 161. 

(4) [1876] 1 Ual. 184—24 W.R. 382. 
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Oldfield and Devadoss, JJ. 

R, Mamillayya and others — Decree 
holder and purchaser — Appellants. 

V. 

( 

A, Vt-nkataratriam — Judgment-debtor 
Respondent. 

S. A. No. 76 of 1921 and Cr. P 
No 610 of of 1921, Decided on the 
21st March 1923. to revise the order 
of Sub. J., Kietna. in A S. No. 393 

of 1920. 

Civil P.C. S., 151 — Inherent potter can be 
used to set aside order o/ louer Cou^ re- 
suiting in an abuse oj the process of hts Court, 

DuriDg the progress of Court sale aoni of 
the judgmeot-debtor filed a suit for partition 
of the property and obtained an tr»rerimin- 
iunctiOD sta, ing tb© sale. The judgment-de- 
btor applied for the adjournment of the sale 
on the ground that “the bidders bad com© 
and gone away thinking that the auction 
would not take place.” He did not rely on 
the injunction directly in the first instance, 
but simply preferred the application 
for adjournment. Tb© said injuiictinn bad been 
passed only half an hour ago by the same 
Court, who, however, refused to grant ad- 

ournment. 

Held, that the District Mun^if's conduct 
in tb® present case was not in contravention 
«f any definite provision of law. 
But bis action resilted in the words 
of S. 151, a» an abuse of the process of bis 
Court, and therefor© under the inherent power 
recognised in that section his order must be 
set aside. IF- 2l 

S, Varadachariai — for Appellants. 

C, Roma Rao, Y. Suryanorayona and 
S, Venkataratnam — for Respondents. 

Judgment.— This appeal and the 
revision petition are against an order 
of the lower appellate Court setting 
a^ide a Court-sale. We shall con- 
firm that order with reference to 
our powers under S. 151, *^ivil Pro- 
cedure Code ; and it is therefore 
necessary to state fully the facts 
which justify our taking that excep- 
tional course. 

During the progress of the Court 
sale in question the sons of the 
judgment-debtor, here respondent, 
filed a suit for partition of the pro- 
perty and obtained an interim in- 


VeNKaTaRaTNam 

junction staying the sale. That^ in- 
junction is not before us ; but it is 
not alleged that it was not in the 
ordinary form. After the injunction 
had been granted, an attempt seems 
to have been made to serve it on 
the decree-holder ; but he had left 
the Court, although (as appears) his 
Vakil was still there and took part 
in the proceedings next to be refer- 
red to. 

Those proceedings consisted in an 
appplication by the judgment-debtor 
for fhe adjournment of the sale on 
the ground that “the bidders had 
come and gone away thinking that 
the auction would not take place.*^ 
The application was heard at once 
in the presence of the decree holder’s 
Vakil. The judgment-debtor, who 
was not the party who had obtained 
the injunction, did not rely on it 
directly in the first instance, but 
simply preferred this application for 
adjournment, and the rejection of it 
is the irregularity or, as the lower 
appellate Court has held, the 
illegality relied on as a ground for 
setting aside the sale, which was 
later in the day completed. 

The District Munsif first rejected 
the allegation that the bidders had 
gone away, thinking that the auc- 
tion would not take place, on the 
rather unconvincing ground that, 
although some of the bidders 
might have gone, there were stiU 
three persons who were willing to 
bid ; and it may be observed that two 
of those persons are said to have 
been gumasthas of the two decree- 
holder?, who had obtained rateable 
distribution of the sale proceeds and 
eventually purchased the property. 
But there follows the remarkable por- 
tion of the District Munsif’s order 
which we extract verbatim . “The 
petitioner says that some injunction 
has been said to have been passed 
and that most of the other bidders 
have consequently gone away. A 
copy of the injunction has not been 
served admittedly on the decree- 
holder and it is said that the said 
injunction has been passed only 
half to one hour ago and no autho- 
rity is shown as to how the execut- 
ing Court can take any notice of 
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an alleged injunction said to have 
been passed in an injunction suit a 
short while ago.*' It is clear from 
this that the existence of an interim 
injunction was relied on by the 
judgment-debtor although it is not 
explicitly referred to in his applica- 
tion. It is further, it must be at once 
observed, not suggested that the 
injunction having been passed was 
ever withdrawn. It is possible that, 
as the District Munsif who in the 
first instance dealt with the present 
petition has held, the injunction was 
granted on insufficient grounds and 
the partition suit was simply a device 
to frustrate recovery by the decree- 
holders, who were supporting the sale. 
But that was immaterial. When the 
District Munsif had granted the 
injunction and so long as it st^^od 
he had no duty but to give 
effect to it. The reason stated 
in the halting words we have quoted 
from his order for not doing so was 
that he did not know of its existence; 
and it is, we recognise, easily pos- 
sible for a Court to forget the de- 
tails of orders, passed however 
recently, in the press of business. 
But we can see no reason, and none 
is suggested, why a Court cannot 
and should not verify an allegation, 
•uch as was in question in this case, 
by reference, which could easily 
have been made, to papers, which 
had been disposed of in the words 
of the order before us “only half to 
one hour ago,** We can only con- 
clude that the District Munsif deli- 
berately shut his eyes to or at least 
perversely refused to ascertain what 
he bad done. 

This ^ having been the District 
Munsif s disposal of the application 
for adjournment, we have to decide 
whether there was any contraven- 

constituting an 
UlegaUty, on which the sale can be 
Bet aside. There is no doubt that, as 
the authorities relied on before us 
Bhow, a legal act done in breach of 
An injunction will not ordinarily be 
^validated on that account and that 
•he only consequence of contempt 

, injunction is the penalty 

Qich the Court is competent to 

suggested that 
any of those authorities relates to 


the case of proceedings actually be- 
ing prosecuted in the Court, the 
prosecution of which under the 
Court’s authority actually deprives 
its injunction of effect. Such a result 
we cannot acquiesce in and we do 
not think that the law compels us 
to do so. It is no doubt true that 
the District Munsif’s conduct in the 
present case was not, so far as we 
have been shown, in contravention 
of any definite provision of 
law. On the other hand there is 
the fact that his action resulted in 
what must be described. in the 
words of S, 151, as an abuse of the 
process of his Court ; and we there- 
fore hold that we are entitled to 
use, as the lower appellate Court 
was entitled to use the inherent 
power recognised in that section 
to prevent the consequences. 

It remains only to refer to the 
excuse, which the lower appellate 
Court has charitably suggested for 
the District Munsif’s act That ex- 
cuse is that the interim injunction 
was obtained without bringing to 
the notice of the Court full details 
regarding the sale and that, when 
the application was made for adjourn- 
ment, the District Munsif was 
“naturally put out seeing that the 
petitioner himself set up his own 
sons to get the order passed without 
bringing all the facts to his notice.*’ 
First, that is not the reason, which 
the District Munsif himself has 
given ; and secondly, even if it had 
been the reason, it was useless, 
since, so long as the injunction 
stood, it was not open to the Dis- 
trict Munsif to deprive it of effect, 
whatever his second thoughts as to 
the propriety of its issue. 

Taking this view we confirm the 
lower appellate Court's order and 
dismiss the appeal with ■ costs. C. R. 
P. is dismissed. 

Appeal and Revision dismissed* 
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the l3t defendant, and that the failure 
to give notice prejudiced this defen-* 
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SPENCER AND DEVADOSS, JJ. 

Ambi alias Subramanian Pattar 
Appellant. 


P. K, V. Sridevi styled Vala Tham- 
buratti — Respondent. 

S. A. No. 114 of 1921, Decided on 
26th July 1923, against the order of 
the Sub. .1., South Malabar, 'in A. S. 
No. 152 of 1920. 

(a) Civil P C.. O, 21, R. 1 (2) —Does not 
(ipplg to mortgage decrees. 

O. 21, R. 1 Clause 2. is not applicable to 
cases of mortgage decrees which are governed 
by O. 34. R. 8 which governs decrees in re- 
demption suits does not specifically require 
any notice to be given to a defendant after the 
decree has been passed before the plaintiff 
obtains possession, IP* 102. C. 2] 

(6) Malabar Law — Redemption Kanomdar it 
not entitled to stay delivery pending reva u- 
ation. 

"Kanomdar is not entitled to have delivery 
stayed pending a revaluation of improvements, 
44, Mad. 960 Foil. IP. 102, C. 21 

(c) Civil P. C. 5., S4. { 2 )— Non-mention bn 
appellate Court as to interest granted by lower 
Court amounts to refu>*al. 

Where as regards interest on costa, the firs* 
Couri in i^s judgment awarded to the defen' 
dants their costs with interest at the usual rate 
and tbe appellate Court reduced the amount of 
costs to be paid to defendant and increased 
the amount due to the plff, it is reasonable to 
suppose that the appellate Court considered it 
unnecessary to award interest on costa, al- 
though it did not expressly say so. Under S 34 
( 2) where a decree is silent with respect to 
nterest, the Court shall be deemed to have 
•fused such interest. IP* 103 C. 1] 

The Govt. Pleader {C. V. Anantha 
Krishna Jj/er, — for Appellant. 

K. P. Ramakrishna Aiyar — for Res- 
pondent. 

Judgment. — The respondent in this 
case obtained a decree for redemption 
of a kanom after the expiry of the 
kanom period. There was an appeal 
and the appellate Court modified the 
District Munsif’s decree on certain 
points. It confirmed it as regards the 
main right of the plaintiff to redeem 
the suit property. In the second 
appeal two points have been pressed. 
First it is argued that before the 
decree-holder obtained possession, 
notice ought to have been given to 


dant in respect of his right to remove 
the improvements made by him if it* 
appeared to him advantageous to him* 
that he should do so and in respect of* 
his right to demand increased com-; 
pensation for the period during which' 
he had been in possession after the' 
passing of the decree. The second 
point argued is that the decrees which' 
have heen executed have been miscon- 
strued as regards the interest awarded 
by the first Court on costs. In support 
of the first point Mr. Ananthakrishna 
Iyer has referred us to O. 21 rule 1 
clause 2 of the Code of Civil Pro- 
cedure which requires that notice 
should be given of any payment made 
into Court under a decree. This order 
and rule evidently refer to a money 
decree. The rule says that notice of 
such payment should be given to the 
decree-holder. In a redemption decree 
it is the decree-holder who makes the' 
payment and the defendant who is 
to receive it. This rule is evidently 
not applicable to cases of mortgage 
decrees which are governed by 
O. 24, Rule 8 whioh governs 
decrees in redemption suits does not 
specifically require any notice to be 
given to a defendant after the decree 
has been passed before the plaintiff 
obtains possession. Moreover the: 
Kanomdar was not prejudiced byl 
the want of notice seeing that 
was not entitled to have deliveryf 
stayed pending a revaluation off 
improvements. This has been estab- 
lished by Sankaran Nambudripad v. 
Sankaran Nair (1). As regards in- 
terest on costs, the first Court in its 
judgment awarded to the defendants 
their costs with interest at the usual 
rate. This was taken to be 6 per 
cent, when the decree was drawn up. 
Then plaintiff and the 1st defendant 
appealed and the appellate Court 
directed the plaintiff to pay the 1st 
defendant Rs. 203-8-0 as costs instead 
of Rs. 343 8-0 and the 1st defendant to • 
pay the plaintiff Rs. 146-8-0 as costs 
and directed that in other respects 
the decree of the lower Court should ■ 
be confirmed. As the lower appellate 


(1) 1922 Mad. 347—44 Mad. 960— 
(1921) M.W.N. 470—66 I.C. 129. 
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Court reduced the amount of costs to 
be paid to the 1st defendant and in* 
creased the amount due to the plain- 
tiff, it is reasonable to suppose that 
the appellate Court considered it 
unnecessary to award interest on 
costs, althou^ht it did not expressly 
say so. If it had thought it necessary 
to award interest to the 1st defendant, 
it might have also awarded interest to 
the plaintiff on his costs. While 
leaving the order awarding interest 
on the costs of the defendant untouch- 
ed in the judgment the lower appel- 
late Court simply directed that the 
decree of the District Munsif should 
be modified in accordance with the 
findings recorded. The words ‘ the 
decree of the lower Court is in other 
respects confirmed” appears in the 
decree only. The ditficulty that has 
arisen in the present case is only as 
to the interpretation of the appellate 
Court’s decree. Uncer S. 34 (2) of 
the Code of Civil Procedure where a 
decree is silent with respect to in- 
terest, the Court shall be deemed to 
have refused such interest. The 
lower Court therfore appears to be 
right in holding that the result 
of the appellate Court’s decree 
was to abrogate the order of the first 
Court as regards interest on costs 
and therefore the amount paid into 
Court must be treated as the correct 
amount, and the appellant is not 
entitled to have it increased or to 
have the property redelivered to him. 

The Second Appeal fails and is 
dismissed with costs. 

Appeal dismissed. 
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Krishnan and Venkatasubba 

Rao, JJ. 

, Thiruvadi Ayyangar and ano^ 

tner Defendants 2 and 5 — Appellants. 

V. 

Tx others — Plaintiff and 
I^efendants. 1, 4 and S.-Respondents. 

,qP--^-No. 130 of 1921, Decided on 
fv 19*^3, against the decree of 

of\920 ^ Tutioorin, A. S. No. 12 


103 

(а) P. Act, S. 101 — Per Kriihoan, J. — 
Mortgagee purchasing mortgaged property for 
price of equity of redemption and amount of 
mortgage does not necessarily intend to destroy 
mortgage — Per. Vookatdtubba Rao, J. But 
where purchaser agrees to pay off puisne mort- 
gagee, his mortgage must-be deemed in be not 
kept alive. 

If a person buys property over which he has 
a mortgage himself and the mortgage in con- 
sequence becomes discharged by merger, or by 
the terms of the sale deed, he can nereriheless 
use that mortgage as a shield against any 
puisne incumbrancer, who attempts to enforce 
bis claim against the property, unless his 
intention to extinguish the mortgage is elear 
otherwise; Whether the purchase is statedly 
of the whole property, for a price made up of 
the price of the quity of redemption and of 
the mortgage amount, or whether it is, stated- 
ly, of the equity of redemption only, the 
transaction is substantially the same. One 
cannot necessarily assume the existence of an 
intention on his part to extinguish it, even in 
the former case. 12. L.W, 393. Foil. 

IP 103. C 2 & P 104. C 1] 

(б) Contract — Stranger can enforce 

Per Krishnan. J. — Stranger oan enforce con- 
tract if parties to contract are parties to suit 
and stranger is supported by the interested, 
party 34. A. 3. (P, C.) Dist. 34. Mad. 119, Parly 
foil. [P 104, Cl] 

C. A. Seshagiri Sastri for M. Patan- 
jali Sastri — for Appellants. 

K. R. Rangaswami Aiyangar — for 
Respondents. 

Krishnan, J. — My learned brother 
has set out the facts of the case in 
his judgment which he is about to 
deliver and they need not therefore be 
repeated. I agree with him that the 
second appeal fails but for reasons 
somewhat different from his. 

2. It seems to me clear that if a 
person buys property over which he 
has a mortgage himself and the mort- 
gage in consequence becomes dischar- 
ged by merger, or by the terms of the 
sale deed, he can nevertheless use that 
mortgage as a shield against any 
puisne incumbrancer, who attempts 
to enforce his claim against the pro- 
perty, unless his intention to extin- 
guish the mortgage is clear otherwise.* 
That is the principle of Section 101 of 
the Transfer of Property Act. The 
buyer cannot be credited with the 
intention of altogether extinguishing 
his mortgage for all purposes, when 
it is found to be to his benefit to keep 
it alive, merely because, in the deed 
of purchase, a part of the purchase 
money is treated as going in discharge 
of his mortgage. Whether the 
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purchase is statedly of the whole pro- 
perty, for a price made up of the 
price of the equity of redemption and 
of the mortgage amount, or whether 
it is, statedly, of the equity of redemp- 
tion only, the transaction is substan- 
tially the same and as it is for his 
benefit to keep the let mortgage alive, 
we cannot necessarily assume the 
existence of an intention on his part 
to extinguish it, even in the former 
case. Seethe decision in Chifiambcira 
Naadn v. Muni N<Jgen<Irayan (1). The 
puisne mortgagee loses nothing, by 
the 1 st mortgage being used as a 
shield, as he bargained only for a 
right subject to the 1st mortgage and 
there is no reason why his right 
should be enlarged, because the prior 
mortgagee purchases the property. 
In the present case, therefore, I 
should have been prepared to hold 
that defendants 2 and 3 had not lost 
their right to plead their 1st mortgage 
under Ex. I, as against the plaintiff 
but for the covenant in their deed of 
purchase. Ex. Ill, whereby they 
expressly undertook to pay off the 
whole of the plaintiff’s mortgage 
amount. That I think makes the 
difference in this case. 

3. Having covenanted to pay the 
plaintiff’s mortgage amount them- 
selves, it is not open to them to deny 
their liabilities. It was contended 
that plaintiff cannot take advantage 
of the covenant in Ex. Ill, as she was 
not party to it and reference was 
made to Jamna Dos v. Ram Autar 
Pande (2), a decision of the Privy 
Council. This might be so ; but the 
1st defendant with whom the covenant 
was made and who is entitled to 
enforce it, is a party to this suit and 
has asked the L’ourt to enforce it by 
making defendants 2 and 3 pay the 
plaintiff’s mortgage amount them- 
selves by sale of item No. 1, free of 

I encumbrances. I do not see why that 
claim should not be enforced in this 


(1) 119^0112 UW. 393-(1920) M.W.N. 
534—28 M.LT, 300—39 M.L.J. 
445—58 l.C. 813. 

(2) [19121 34 All. 63—39 I.A. 7— 
16 U.W.N. 97—11 M.LT, 6— 
9 A L.J. 37— (1912) M W.N. 32— 
15 C.Tj.J. 68 — 14 Bom.L.R. 1 — 
21 M.L.J, 1158— 13 1.C. 304 (P.C.) 


suit. Defendants 2 and 3 have no 
answer to that claim. It was argued 
that 1st defendant should be left to 
sue for damages for breach of cove- 
nant, if he suffers any injury, by reason 
of defendants 2 and 3 not paying off 
the plaintiff’s mortgage. He will no 
doubt have a right to sue for damages; 
but this is not a reason why in this 
suit itself, when the parties are all 
before us, their rights should not be 
adjusted. There is no necessity to 
drive the 1st defendant to a separate 
suit for damages. I would, therefore, 
in enforcement of the covenant bet- 
ween the 1st defendant and defendants 
2 and 3 direct that item 1 be sold free 
of any claims by the latter under their 
mortgage ; and for that reason, I 
would support the decree of the Lower 
Appellate Court. 

4. A somewhat similar case arose 
in Oovin<lasami Tevan v. Dorosami 
Pillai (3), where a person purchased 
property subject to 2 mortgages and 
covenanted with r,he vendor that he 
would pay off both mortgages. He 
paid off the 1st mortgage but not the 
2nd. In a suit by the 2nd mortgagee 
he pleaHed the 1st mortgage he had 
paid off, as a shield against the plain- 
tiff ; but his plea was disallowed. The 
learned Judges have based their judg- 
ment on the view that as the 1st 
mortgagee had been paid off, in pur- 
suance of a covenant to discharge it, 
it could not be treated as alive for any 
purpose, or used as a shield. Whether 
this is the right view to take or 
not, I am inclined to think that the 
decision is clearly right, though I 
should be inclined to put it. on the 
ground above stated, that the cove- 
nant by the vendee with the mortgagor 
vendor to pay off the 2nd mortgage 

could be enforced in the 2nd mortga- 
gee’s suit, where all the parties are 
before the Court ; and consequently, 
the 1st mortgagee cannot be allowed 
to plead his mortgage as a shield. 

For the above reasons, I agree that 
the second appeal should be dismissed 
with costs of the plaintiff. 


(3) [1910] 34 Mad. 119—20 MLJ 380- 
8 M.L.T. 132— (1910) M.W.N. 
390— 6 I.C. 7bl. 
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Venkatatubba Rao. J. — I shall state 
Tory briefly the facts material for the 
decision of the question inTolved in 
this second appeal. The plaintiff was 
originally the owner of the suit item 
with which we are concerned. She 
executed a mortgage in favour of 
defendants 2 and 3. and it is evidenced 
by Ex. I, dated lOth July. 1904. The 
plaintiff then sold the property to the 
1st defendant by Ex. II, dated Sth 
August, 19t 6, subject to the mortgage 
in favour of defendants 2 and 3. The 
effect of these two transactions may 
be shortly stated to be that the second 
and third defendants acquired a mort- 
gage right, in respect of a property, 
of which the owner was the first 
defendant ; and for the purpose of 
deciding the question at issue, we 
must have regard to this result, and 
a separate consideration of each of 
these two transactions, as distinct 
from and unconnected with the other 
is not called for. Then we come to 
the third transaction, namely, the 
creation of a mortgage in favour of 
the plaintiff, by the first defendant, 
Ex. C, dated 16th August, 1906. The 
suit, out of which the second appeal 
has arisen, was based upon this mort- 
gage. Fourthly, the 1st defendant 
sold the property to the second defen- 
dant, for the benefit of defendants 2 
and 3, subject to the mortgage in 
favour of the plaintiff. This sale is 
evidenced by Ex. Ill, dated 23rd Feb- 
ruary, 1914. 

What is the net result of these 
transactions ? We may start with the 
first defendant as the owner of the 
property. There is a first mortgage 
in favour of defendants 2 and 3. The 
Ist defendant then executed a 2nd 
mortgage in favour of the plaintiff. 
Finally, the 1st defendant sold the 
property to defendants 2 and 3 ( I 
already stated that the sale in favour 
of the 2nd defendant was for the 
benefit of defendants 2 and 3 ), subject 
to the mortgage in the plaintiff’s 
favour. 

The plaintiff instituted this suit on 
her mortgage. The 2nd and 3rd 
defendants pleaded, in respect of their 
own mortgage, priority over the 
mortgage of the plaintiff. The ques- 
tion to be decided is, have they such 
priority ? 


S. 101 of the Transfer of Property 
Act runs as follows : — 

“ Where the owner of a charge or 
other encumbrance on imnioveable 
property is or becomes absolutely 
entitled to that property, the charge 
or encumbrance shall be extinguished, 
unless he declares, by expre^^s words 
or necessary implication, that it shall 
continue to subsist, or such continu- 
ance vould be for his benefit”. 

According to tl\is section, as the 
continuance of the encu nbrance 
would be for the benefit of defendants 
2 and 3, the mortgage in their favour 
would continue to subsist, unless 
there is evidence of an intention to 
extinguish such mortgage We must 
turn to Ex. Ill, the deed of sale, dated 
23rd February, 1914, to find out what 
the intention of the parties was. It 
recites that the consideration for the 
sale is Rs. 3. 400 and that it is made 
up in the following manner: 

(1) Rs. 1.500 retained with the 
purchaser (the 2nd defendant or prac- 
tically defendants 2 and 3) being the 
amount due to the plaintiff, under the 
hypothecation bond, dated 16th 
August, 1906, (Ex. C); (2) Rs. 800, the 
amount received in cash by the 1st 
defendant the seller; and (3) Rs. 1,100 
the amount agreed by this deed to be 
the equivalent of the mortgage dated 
10th July, 1904 (Ex 1', in favour of 
defendants 2 and 3. 

In the first place it is to be observed 
that defendants 2 and 3 have under- 
taken by this document to pay the 
plaintiff Rs. 1,500, due in respect of 
her mortgage. Is this undertaking 
consistent with an intention to keep 
alive their own mortgage, in the 
sense that it is to prevail over the 
mortgage of the plaintiff? I have no 
doubt that they are not entitled to 
enforce the mortgage in their favour 
as against the plaintiff. Let me take 
a very simple example A property 
is mortgaged in favour of A to secure 
a sum of Rs. 100. B takes a second 
mortgage over the same property for 
the sum of Rs. 200. A finally pur- 
chases the property subject to the 
two mortgages for Rs. 50. If B sues 
for the recovery of Rs. 200 and the 
property is found worth Rs. 300 or 
more, no question of priority arises^ 
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as the property is sufficient to dis- 
charge both the mortgages. But if 
the property realises less than Rs.300, 
the question becomes material. Is 
the mortgage in farour of A subsist- 
ing, or is it extinguished ? Ordinaril 
he will be entitled to say the mort- 
gage in his farour is subsisting: 
(S. 101 of the Transfer of Property 
Act). If the property, for instance, 
realises only Rs. 100, A will be entit- 
led to claim that sum, in discharge of 
his own prior encumbrance. But, 
supposing that the sale deed in favour 
of A contains a covenant by A to pay 
B the full amount of Rs. 200, how can 
then A say that he is still entitled to 
priority ? It is that very right to 
priority that is destroyed by the 
covenant. It has been suggested that 
all that A undertakes is that he 
renders himself liable to pay B 
Rs. 200, in the event of the security 
being found sufficient to pay both the 
mortgages. To me this argument 
seems absolutely untenable. As I 
already observed, if the security 
realises a sum sufficient to pay both 
the mortgages, B will be paid his 
Rs. 200, as a matter of course. Then, 
where is the need for a special 
covenant ? The covenant becomes 
relevant only when the security is 
found insufficient 

The second and third defendants 
have undertaken to pay the plaintiff 
Rs. 1,500. The undertaking is absolute. 
They have not said that they will be 
liable to pay Rs. 1,500 only in the 
event of the security being found 
sufficient to pay off both the mort- 
gages. The competition is only 
between the plaintiff on the one hand 
and the second and third defendants 
on the other. The 2nd and 3rd defen- 
dants entered into the covenant, that, 
notwithstanding that the law favours 
the in this competition, they will 
allow the plaintiff to take precedence 
of them. There is no third party 
involved. The contest is merely bet- 
ween the plaintiff on the one hand 
and the defendants 2 and 3 on the 
other. If the plaintiff is to have her 
entire Rs. 1,500, no question of 
priority can possibly arise. Defend- 
ants 2 and 3 having agreed to pay her 
that sura, they must be deemed to 
have clearly intended that the mort- 


gage in their favour should be 
extinguished. Of the Cises cited, the 
only case that has a bearing upon 
this question is Govin f sami '7evan v, 
Doraisami Pillai t3) and the view that 
I have taken is consistent with the 
principle underlying this decision. 

Apart from this, I am prepared to 
hold, on a construction of Ex. Ill, 
that the prior mortgage in 
favour of defendants 2 and 3, Ex I, 
was agreed to be treated as discharg- 
ed. If the prior mortgage is dis- 
charged by payment in full, no 
further question can arise. What 
difference does it make that the 
creditor has waived a portion of the 
amount due to him and has agreed 
to treat the mortgage in his favour as 
completely discharged ? I am prepared 
to go even further. Suppose the 
purchaser, the prior mortgagee, 
agrees with the seller the mortgagor, 
to forego the entire amount and treat 
the mortgage as discharged, what 
difference does it make ? Whether 
the mortgage is discharged by pay- 
ment in full, or by an agreement 
between the parties, the result is tho 
same and the mortgage becomes 
extinguished. When the mortgage is 
discharged or is extinguished, no 
further question of subrogation can 
arise. In the course of the argument, 
it was suggested by Mr. Seshagiri 
Sastri, the learned vakil for defend- 
ants 2 and 3, that the agreemeni/ to 
discharge may be effective as between 
the mortgagor and the mortgagee; 
but it can have no force as against 
the puisne encumbrancer. I fail to 
see how a mortgage deed in fact can 
be used as a shield against the sub- 
sequent encumbrancer. All that S. 
101 enacts is that a mortgage, which 
in fact exists, must not in law be 
deemed to be extinguished, by reason 
of the merger in the i ame individual 
of the two interests, the interest of 
the mortgagee and the interest of the 
owner of the equity of redemption. 
To say that a mortgage which has 
become extinguished springs into 
exstence to be enforced against tho 
puisne encumbrancer is opposed to 
principle and there is nothing in tho 
section, which lends support to such 
a view. 
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I find in the terms of the deed, Ex. 
Ill, sufficient indication of a dis- 
charge of the prior mortgage in 
favour of defendants 2 and 3. The 
Rs. 1,100, the third item of the con- 
sideration, is described in the deed 
tobe^'the equivalent of ” the mort- 
gage dated 10th July, 1904. If this 
rendering is correct, there is a com- 
plete discharge. But. a rival cons- 
truction was suggested, namely, that 
the Tamil words only mean “ on ac- 
count of and not “as an equivalent 
of .** Even if this meaning be adopted, 
I am still of the opinion that the mort- 
gage was treated as completely dis- 
charged. It is extremely improbable 
that, if the purchaser intended that 
his prior encumbrance should be kept 
alive to any extent, he would pay to 
the seller in cash Rs. 800. Any 
balance payable to the seller would 
have been set off against the amount 
due, on the footing of the morigage. 
As a matter of fact, there is no 
dispute that to the extent of Rs. 1,100 
at any rate, there was no actual pay- 
ment but there was merely an adjust- 
ment. Then again, it must be remem- 
bered that the sum of Rs. 1,)00 
represents the principal and the 
interest upon it at 27^ per cent. The 
rate of interest provided for in Ex. 
I is 75 per cent. There is nothing 
unlikely in the second and third 
defendants having agreed to forego 
a portion of this exorbitant interest. 
The amount actually received by them 
included interest calculated, as point- 
ed, at 27 ^ per cent., a rate quite 
high. In the circumstances, I also 
hold, on a construction of Ex. Ill, 
that the second and third defendants 
agreed to treat the mortgage Ex. 
I, in their favour as completely 
discharged. 

The result is that the second appeal 
fails, and is dismissed with costs. 

Appeal dismissed. 
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Oldfield AND Devadoss, JJ. 

B, Levai Sahib and others — Appel- 
lants. 

V. 

Ammeenammal and others — Respon- 
dents. 

A. A. O. No. 154 of 1921, Decided on 
16th March 1923, against the order of 
the Sub. J., Madura D/- 9th December 
1920, in A. S. No. 34 of 1917. 

Civil P. C , O, 9, R. 13 — Right to challenge 
decree exi ts, where no application to set aside 
is JiUd — Untenable application before decreet 
thongh to >et aside decreet is no bar to the 
right. 

The right of a persoo who hai been placed 
ex parte to impugn the decree ultimately 
passed is recognised subject to the qualifi- 
cation that he has not moved the Court of first 
instance to set aside the ex parte decree under 
O. 9R. 13, 30 Mad. 54, and 39 M. L. J. 697 
Foil. 

An application before decree is l assed 
to set it aside on the wrong belief that a decree 
is passed, though rejected on merits, is not bar 
to the right. IP. 108, C, 1 

S, Srinivasa Aiyangar and K, S. 
Ganapathi — for Appellants. 

A. Krishnasvoami Aiyar and P. S. 
Chandrasekhara Aiyar — for Respon - 
ents. 

Oldfield, J. — This appeal is against 
the final decree passed in a partner- 
ship suit. The course of the proceed- 
ings before the District Munsif was 
that, after the preliminary decree had 
been passed, the scope of the enquiry 
was defined in an order D/- 25-9-1916 
and the suit was then posted for evi- 
dence. On the date, to which it was 
adjourned, the 1st defendant did not 
appear to adduce his evidence ; and 
the Distrct Munsif declared him ex 
parte, A decree was afterwards given 
on the basis of the evidence adduced 
by the other parties to the proceedings; 
and against that decree there was an 
appeal to the Lower Appellate Court, 
by the 1st Plaintiff. There was 
also a memorandum of objections by, 
the 1st defendant, in which he com- 
plained inter alia of his having been 
debarred from producing evidence. 
The lower appellate Court held that 
his absence on the date of hearing 
was sufficiently explained and the 
District Munsifs order placing him 
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ex parte and excluding his evidence 
was not justified. It therefore remand- 
ed the suit directing that his evidence 
should be taken, and we first deal 
with the appeal so far as it is against 
that direction. 

It is urged that the 1st defendant 
was not entitled to bring his objection 
to the enquiry, based on his having 
been placed ex parte before the appel- 
late Court in a memorandum of ob- 
jections, unless in the words of O. 41, 
rule 22 (1), C. P. C.. he could have 
taken his point by way of appeal. 
The right of a person who has been 
placed ex parte to impugn the decree 
Itimately passed on that was recog- 
nised in Krishna Aiyar v. Kuppan 
yangar (1) subject to the qualifica- 
tion, which is emphasized in Batlvel 
hinna Asethu v. Vattipalli Kesavayya 
(2) that he has not moved the Court 
of first instance to set aside the ex 
arte decree under O. 9 rule 13 of the 
Code of Civil Procedure. It is urged 
however that in effect the 1st defen- 
dant had so moved the Court, because 
before the decree was passed, but 
under the incorrect impression that 
Jit had • een passed, he presented a 
jpetition asking the District Munsif to 
lallow him to make a de fence and pro- 
Iduce his evidence and the District 
iMunsif disposed of that petition on 
jits merits. Such a petition is not a 
jremedy recognised by the Code ; and 
Iwe do not see how the fact that it 
■was intended to be and believed to be 
a petition recognised by the Code can 
alter its real nature or give it and the 
order passed on it a legal effect, 'o 
which they would not in fact be enti- 
tled Taking this view, we regard 
the case in Krishna Aiyar v. Kuppan 
Aiyangar (1) as in point, and hold 
that the 1st defendant is entitled to 
object to the order placing him ex 
parte in his memorandum of objec- 
tions. Nothing has been said here 
against the lower appellate Court’s 
conclusion that he was wrongly 
placed ex parte^ and its decree so far 
as it directs the District Munsif to 


(1) [1907] 30 Mad. 54—16 M.L.J. 
479—1 M.L.T. 268. 

(2) [1920] 39 M.L.J. 697—12 L.W. 
507—11920) M.W.N. 780—29 M.L. 
T. 63—60 I.C. 215. 
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hear his defence and to take his evi- 
dence must therefore stand. 

The lower appellate Court’s decree 
however went further than that, be- 
cause it set aside the decree of the 
District Munsif in toto and remanded 
the suit for disposal according to law 
with a direction that further evidence 
might be adduced by all the parties 
with reference to the order dated 
25 — 9 — 1916 already referred to as 
defining the scope of the enquiry. 
That order was objected to on its 
merits, not only by the 1st defendant 
in his memorandum already referred 
to, but also by the 1st plaintiff in his 
grounds of appeal and by two other 
plaintiffs in their memorandum of 
objections. Unfortunately all this 
seems to have been lost sight of by 
the lower appellate Court. For it has 
made no reference at all in its order 
of remand to the merits of those ob- 
jections. We consider that it would 
be futile, so long as those objections 
are outstanding and undisposed of, to 
have further enquiry or further evi- 
dence taken on the lines, to which the 
majority of those concerned object. 
We must therefore set aside the lower 
appellate Court’s order except in so 
far as it recognises the right of the 1st 
defendant to take part and adduce 
evidence in the future proceedings 
and direct it to consider the remaining 
grounds set out in the appeal and 
memoranda of objections by him and 
the other parties. When it has dealt 
with those objections on their merits, 
it will again remand the case. Costs 
here and in the lower appellate Court 
will be costs in the cause and be pro- 
vided for in the order to be passed, 
btamp value will be refunded on ap- 
plication. Appeal allowed. 
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Devadoss and Coleridge, JJ. 

M, Gangulu and another — De- 
fendants 1 & 2 — Appellants. 

V 

T. Jagannatham and others — 
Plaintiffs and defendants 3 to 5— 
Respondents. 

S. A. No. 208 of 1921, Decided on 
11th April 1923, against the decree of 
Sub. J., Kistna, in A. S. No. 68 of 
1919. 
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Easements Aet^ 13-~Necessity in (a) (c) (e) 
is absolute necessityt tn (6) is qualijied neces- 
sity — Openings or vents us*>dt thiugh ojten 
shut out for convenience^ prove eontinuous ap- 
parent and necessary easement. 

An easement of necessity, means an ease^ 
meet without which the property retained 
cannot be used at all, and not one merely ne- 
cessary to the reasonable enjoyment of that 
property, but an easement apparent and conti- 
nuous and necessary for enjoying the portions 
severed from the unity of owners nip will pass 
to the transferee unless a contrary itnention is 
expressed or implied in the instruments of 
transfer (1902) 2 Ch. 557 at 572 and 3 Bom. 
L. R, 601 Foil. [P. 110, C. 1 & 31 

Where the plaiotifls* plots were all along 
watered through the openings or vents, 

Heldt the existence of these vents is suffici- 
ent evidence of an apparent, continuous and 
neoensarv easement. The vents might be 
closed for the sake of convenience after irrigii- 
ting the plaintiffs' fields as a temporary mea- 
sure, just as a drain may be closed for clear- 
ing silt or for repairs, but this act being done 
for the proper enjoyment of the eaeoment or in 
the^ course of the enjoyment of an easement 
which is continuous would not make tbe rase- 
ment a non-continuous one. [P. Ill, C. 1) 

B. Satyanarayana — for Appellants. 

Suryanarayana — for Respondents 

Devadoss, J.— The question in this 
second appeal is, is the plaintiff entitl- 
de to irriffate his fields A, B and C with 
water from the 1st defendant’s field 
marked F and G in the plan through 
silts or openings at points H and J, 

It is contended before us that this 
is not a case of easement of necessity 
and the plaintiffs cannot claim the 
right to irrigate their fieMs with 
water from the 1st defendant’s fields. 
The plots A, B, C, F and G which are 
Zemindari zeroyoti wet lands belonged 

to one Gurappiah who made a gift of 

plots, A, B and G to his step mothtr 
Veeramma for her maintenance. The 
plaintiffs claim under Veeramma. 1st 
defendant isithe son of Gurappiah and 
the 2nd defendant is his leasee, it is 
proved that during the life time of 
Gurappiah and for at least 15 years 
from the date of the gift to Veeram- 
ma, the plots A, D and C were irriga- 
ted with water from F and G. The 

right to irrigate 
their fields as was done till the defen- 
dants 1 and 2 obstructed them from 
irrigating their fields, and the defen- 
dants deny that the plaintiffs fields 
were ever irrigated as alleged. The 
Uwtrict Munsif found that water was 
taken for irrigating the plots A, B 
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and C over the plots marked F, and G 
and through the openings marked H 
and J till the date of obstruction and 
that it could not be that A. B and C 
were all along irrigated with water 
taken direct from the irrigation Chan- 
nel D;ihis finding was affirmed by 
the Lower Appellate Court. It is ur- 
ged that the plaintiffs cannot claim 
a right to irrigate their lands with 
water from the plots F and G as an 
easement of necessity, that there is 
an irrigation channel marked D in the 
plan adjoining plot A from which the 
plaintiffs could water their fields and 
that in order to claim an easement of 
necessity it must be shown that it is 
absolutely necessary to have the ease- 
ment for enjoyment of the lana and if 
it is a question of convenience or bet- 
ter enjoyment of the dominant heri- 
tage, such an easement cannot be 
claimed. 

Mr. Satyanarayana for the appel- 
lants relies strongly on Krishnama 
Rajuw. Mnrraju (1) and Union Lighte- 
rage Company V. London Graving Dock 
Cempany (2). In Krishnoma Baju v. 
Marraju (1) the learned Chief Justice 
and Davies, J., held that the word ‘ ne- 
cessary ’ in Cl. (e) of S. 13 of the Ease- 
ments Act must be construed in its 
ordinary sense. They observe at 
page 497. “ In this case we are of 

opinion that Cl. (e) of S. lo of the 
Indian Easements Act, 1882, does not 
admit of the construction which has 
been placed upon it by the lower 
Courts. We think the word ‘ neces- 
sary ’ must be construed in its ordi- 
nary sense. If A has a means of ac- 
cess to his property without going 
over B’s land, A cannot claim a right 
of way over B’s land on the ground 
that it is the most convenient means 
of access. The law of England as to 
the cases in which a person can claim 
an easement of necessity so as to 
give him a right of way over another 
man’s land is now well settled, and 
there is nothing to indicate that the 
Indian Legislature intended to adopt 
a different principle.'* 


(1) [1905] 28 Ma .495—15 M. L.J 
255. 

(2) [1902] 2 Ch. 557-71 L. J.,Ch. 791— 
87 L. T. 381—18 T. L. R. 754. 
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* ♦ * * It is admitted that the Res- 
pondent has a means of access to his 
property without going over the ap- 
pellant’s land, and we must accord- 
ingly hold that he has no easement of 
necessity. He is not entitled to an 
easement under Cl. (/) of the section 
since the easement which he claiiiis 
is not apparent and continuous.” In 
Union Lighterage Co. v. Lon 'on Ora^ 
ving Dock Company (2) Stirling, L. J., 
observes at page 73 : “ In my opi- 

nion an easement of necessity, such 
as is referred to means an easement 
without which the property retained 
cannot be used at all, and not one 
merely necessary to the reasonable 
enjoyment of that property.” Tn the 
present case there is no finding that 
the plaintiif’s land could not be at 
all irrigated except through the vents 
H and J. The plaintitfs attempted to 
irrigate their Sells A, B and C from 
the channel D directly, but were obs- 
tructed by the defendants 3. 4 and 5, 
and the District Munsif dismissed the 
suit against them on the ground or 
misjoinder of the parties and causes of 
action. Oldfield and Spencer, JJ., be- 
fore whom the second appeal came on 
for hearing on 3 — 4 — 1922 directed the 
appellants to make the defendants 3, 
4 and 5 parties to the appeal which 
has been done, but they have not cho- 
sen to appear though they have been 
served with notice of appeal. It is 
not necessary in the view we take of 
this case, to decide whether the plain- 
tiff can claim to irrigate their fields 
with water from the defendant’s lands 
as an easement of necessity. We think 
the plaintiffs case f alls within Cl. (6) 
of S. 13 of the Easements Act which 
is in the following terms : If such 

an easement is apparent and conti- 
nuous and necessary for enjoying the 
said subject as it was enjoyed when 
the transfer or bequest took effect, the 
transferee or legatee shall, unless a 
different intention is exressed or ne- 
cessarily implied, be entitled to such 
easement.” The last but one para- 
graph of S. 13 puts it beyond doubt 
that only cases covered by Cls. (a), 
(c) and (e) are called easements of 
necessity. Even if it be held that ab- 
solute necessity should be shown for 
claiming a right under Cls. (u), (c) and 
(e) we do not think such necessity 


should be made out to bring the plain" 
tiffs’ case within Cl. (6). An ease 
ment apparent and continuous and 
necessary for enjoying the portions 
severed from the unity of ownership 
will pass to the transferee unless a 
contrary intention is expressed or im- 
plied in the instrument of transfer. 
In Watts V. Kelson (3) Sir George M.el- 
lish, L. J., in delivering the judgment 
of the Court observes : “ It was ob- 

jected before us on the part of the de- 
fendant that on the severance of two 
tenements no easement will pass by 
an implied grant except one which is 
necessary for the use of the tenement 
conveyed, and that the easement in 
question was not necessary. We 
think that the water course was ne- 
cessary for the use of the tenement 
conveyed. It was, at the time of the 
conveyance, the existing mode by 
which the premises conveyed were 
suppli d with water ; and we think it 
is no answer that if this supply was 
cut off possibly some other supply 
might have been obtained. We think 
it is proved on the evidence that no 
other supply of water equally pure 
could have been obtained. We are 
also of opinion, having regard to the 
general words in the conveyance that 
the I inguage of the conveyance was 
BUtficient to pass the right to the 
water-course even if it was not neces- 
sary but only convenient for the use 
of the premises.” The observations of 
Stirling, L. J., in Unton Lighterage Co. 
V. Lon'lon Graving Dock Company (2) 
are important in this connection 
on this point the governing 
authority is W^teel Ion v. Burrowes (4) 
deciied by James. Baggally and 
Thesiaer, L. Js , by the last of woom 
the judgment of the Court was deli- 
vered. In it two rules are laid down 
in the following terms. The first of 
these rules is that on the grant by 
the owner of a tenement of part of 
that tenement as it is then used and 
enjoyed, there will piss to the grantee 
all those continnous and apparent 
easements (by which of course I mean 
quasi easements), or in other words 


(3» 40 L.J.. Ch. 126— L.R 6 Ch. 166— 
24 L. T. 209—19 W.R. 833. 

(4) 11879] 12 Oh. D 31- 48 u J., Ch 
853—41 L.T. 327—28 W.R. 196. 
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all those easements which are neces- 
sary to the reasonable enjoyment of 
the property granted and which hare 
been and are at the time of the grant 
used by the owners of the entirety for 
the benefit of the part granted. The 
second is that if the grantor intends to 
reserve any right over the tenement 
granted it is his duty to reserve it ex- 
pressly in the grant.” The distinction 
between Cls. U). (c) and ( /) of S. 13 
and Cl. (6) is clearly brought out in 
the judgment of Jenkins, C. J*, and 
Chandavarker, J., in Chhotalal v. Dev- 
shctnker (5). They observe at page 602: 
“ It is true that the lower appellate 
Court has fo-md that there was no 
necessity, but it is clear that the 
Judge in so deciding had in mind an 
absolute necessity such as is indicated 
in S. 13 (1) (c) and ( /), and not a quali- 
fied necessity such as is contemplated 
in S. 13 (6) This distinction is ob- 
vious ; thus, the right of way may 
not be absolutely necessary and yet 
necessary for the purpose of enjoying 
the property as it was enjoyed when a 
transfer of it took place. The exis- 
tence of this last necessity has to be 
determined by reference to the prior 
user. Besides the condition of this 
qualified necessity, an easement 
must, for the purpose of coming with- 
in S. 13 (6) possess the qualities of be- 

E 'ng apparent and continuous ** There 
1 a concurrent finding of the lower 
ourts in this case that the plaintilfs* 
Lots were all along watered through 
le openings or vents at H and J, 
nd the existence of these vents is 
alfioient evidence of an apparent, 
cntinuous and necessary easement. 

It is conten led ibat the existence of 
the vents would not imply that the 
easement wan a continuous one. S. 5 is 
referred to in this connection. The 

I '^ents might be closed for the sake of 
mvenience after irrigating the plain- 
.ffs fields as a temporary measure, 
ist as a drain may be closed for 
Learing silt or for repairs. An act 
one for the proper enjoyment of the 
aseirent or in the course of the en- 
>ynient of an easement which is con- 
Lnuous would not make the easement 
non-continuous one. The existence 
f the vents is for enjoyment of the 

.. (5) [19011 J bom. L. K. 601. 


easement, and that being found as a 
matter of fact it is unnecessary to 
pursue this discussion further. We 
have no hesitation in holding that the 
plaintiffs have established the right 
to irrigate their fields A, B and C 
with water from the 1st defendant’s 
plots F and G and through the vents 
at H and J. 

The second appeal fails and is dis- 
missed with costs. 

Appeal dismissed. 
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Odgers and Hughes, JJ. 

Aisamma — 2nd Defendant — Appel- 
lant. 

T. 

Moidin Kunhi Beari an<l anothey — 
Plaintiff-lst Defendant-Respondents. 

S. A. No. 267 of 1921, Decided on 
18th July 1923, against the decree of 
Dt. Court, South Kanara, in A. S. 
No. 14 81920. 

(a) Civil P. C,. 0. Bl, R. 6S — Claim petition 
dismissed xvitkout investigation but without 
prejudice to right — Order ix conclusive. 

Where a claim petition was dismissed with- 
out icyestigatioo on the ground of delay 
and the order of dismissal added that the sale 
would not affect the rights, if any, of the peti- 
tioner and the petitioner did BOt file a suit to 
assert the right within a year of the date of 
the Order. 

Heldy that the order was one negativing the 
right and that it was conclusive. 41 Mad, 992. 
F.B. Applied [P 112, C 2j 

(b) Civil P. C.f O, Bit R> SS — Adverse ^pos* 
session on date of adverse order cannot be plead- 
ed if order not set aside. 

The rejection of a claim, if not contested by 
suit, will estop the claimant from pleading 
adverse possession at the date of the order in a 
suit brought to eject him. [P 112, C 2] 

B. SitaramCL Rao — for Appellant. 

K. Y. Adiga — for Respondents. 

Hughes, J. — The point to be decid- 
ed now is whether the question of 2nd 
defendant’s title has been concluded 
against her by reason of the order 
passed in R. E A, No, 243 of 1910 
in R. E. P. No. 375 of 1910. 

The suit property was attached in 
R. E. P. No. 375 of 1910 and the 2nd 
defendant filed a claim petition (R. E. 
A. No. 243 of 1910) claiming right to 
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the property. The order passed on 
that petition is Ex. E. and runs as 
follows; — “There is no time to in- 
restigate into this claim. This 
petition is dismissed without investi- 
gation on the ground of delay. I 
may add that the sale, will not affect 
the rights, if any, of this petitioner.*' 
The plaintiff’s contention is that as 
*the 2pd defendant die not file a suit 
within a year from the date of this 
order her rights to the property is 
barred. 

Now if the order had been merely, 
“ this petition is dismissed without 
investigition on the ground of delay, 
the matter would have been quite 
simple. Tt would be covered exactly 
by the Full Bench case ^enkatarat- 
n<xm V. Ranganctijakammd (1) wherein 
it was held that such an order was an 
order rejecting the claim, to which 
the provisions of O, 21, R, 63 will 
not apply- The question is what is 
the effect of the added sentence “the 
sale will not affect the rights, if any, 
of this petitioner” ? Can it be said 
that when the order expressly dec- 
lared that the sale would not affect 
the right of the petitioner, the order 
was one passed against the party ? 
The answer to this is, I think to be 
found in the Fuh Bench case referred 
to. In that case the order that was 
under consideration was as follows : — 
“ As this petition was filed late this 
claim is ordered to be notified to the 
intending bidders.** It was held that 
the order amounted to a rejection of 
the claim on the ground that it was 
filed too late. It was pointed out in 
the judgment of Seshagri Aiyar J. 
that “ when a claim is preferred the 
usual prayer is that the attachment 
should be raised as the property does 
not belong to the Judgment debtor 
but belongs to the claimant. On the 
presentation of such a petition if the 
order is not that the property be re- 
leased from attachment, it must be 
taken to be an order against the 
claimant,** and further “ his right to 
raise the attachment must be deemed 
to have been negatived, when the pro- 
perty was onlered to be sold, without 
(1) [19181 41 Mad. 985—24 M.UT. 

197— (1918) M.W.N. 599—8 L.W. 

292—35 M.L.J. 335—48 I.O. 270 

(F. B.) 


releasing it from attachment. There- 
fore an order on a claim petition which 
expresses no final Judgment upon the 
right put forward but si nply directs 
the sale after notifying the claim, 
is an order against claimant” In the 
present case the fact that the order 
wrongly stated that the petitioner’s 
right would not b^ aifectsd does not 
help her. She asked for a release of 
the property from attachment and 
she sought to establish h^r right. She 
did not succeed. I think therefore 
following the judgment of the full 
Bench case as quoted supra it must be 
held that the order was against her 
and it was her duty to proceed to 
assert her title by suit within one 
year. 

The case of Laksmi Amma v. Kadi- 
resan Cliettiijar (2) has been referred 
to but that is not in point because in 
that case the attachment had termi- 
nated and the District Munsif had no 

authority to dispose of the petition 
of claim. 


One other case has been quoted, the 
case of Saharabi v. KP.PM. Chekkutti 
(3) hut in that case the claimant’s peti- 
tion had not been dismissed and his 
claim to an undefined share in the 
property attached had not been nega- 
tived. In the present case the peti- 
tion was dismissed and though it may 
be argued that the rider attached to 
the dumissal, to the effect that the 

order would not affect the claimant’s 

right* means that that was not nega- 

right was not 
established and in the light of the 

observations in the full B.mch case 

the order was one against the party. 

i think therefore the District Judge 

taken by him 
effect of the order on the claim 
petition. It has then been urged that 
the 2nd defendant can still rely upon 
^ verse possession but the case of 
elayu lhan t. Lakshmaua ( 4 ) is an 
authority for the position that the 
rejection of a claim, if not contested 
by suit, will estop the claimant from 


(1921) M. 

W.N. 495— U L,.W. 12—63 I.C. 

431 . 

(3) 1923 Mad. 295—44 M.L.J 141— 
17 M.L.W. 182-72 I.C. 856. 

(4) [1885] 8 Mad. 506 
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pleading: adverse possession at the 
date of the order in a suit brought to 
ejeot him. Sinoe the date of the order 
the possession has been insufficient 
to establish a title. 

The decision of the District Judge 
is right and the appeal must be dis- 
missed with costs. 

Odgers J. — I agree. 

Appeui dismissed^ 
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ayling and Odgers, jj. 

Rajagopala Atya/i^ar— Plaintiff - 
Appellant. 

V 

Soundararaja Aiyaiigar and another- 

Defendants — Respondents. 

% 

S, A. No. 285 of 1921 Decided oi 
6th April 1923, against the decree o’ 
the second Add. S. J. Tanjnre. 

Adverse possession — Coparceners — Advers 
possession by one coparcener after partition, o. 

. , J partition does not arise unii 

%Ment%onto hold so is proved oris infeiabl 
from exclusive possession, 

Wherea member of a joint family is in pos 

seMion of joint family properties and a partia 
partition takes place leaving him howevei 
m possession of certain properties not dividec 
between them, bis possession will still coniinui 
to be the possession of other members of tbi 
family though they may have been divided 
till some event happens which renders hii 

possession exclusive or hostile to others. Tn 

fact of adverse holding must be brought home 

information t( 
Si tenanMn-commoi 

asserting the adverse right or there must bi 
sNitward acts of exclusive owners Ip of such { 
nature as to give notice to the co-tenant tbal 

an adverse possession aud disseisin are inteodec 

to be asserted. 3S M. 191 and 35. C. 961 Foil 

tP. 114 0. 1 

N, R, K. Tathachariar and N, R 
&omndachariar—ioT Appellant. 

T, Narasimha Aiyangar—for Res- 
pondents. 

plaintiff and the 

u members of a joint family 
which became divided in 1904. The 
suit 18 for partition and delivery to 
the plaintiff of a half share Ira^^plot 

Plaintiff “"’“'■dinK to the 

“ ^®Pt undivided at the 

Sit'’ defendant! 
aanied that the suit property was 

1924 Td“— 15 & ' 


family property at all. but this plea 
has been decided against them by 
both the lower Courts. The defen- 
dants, other plea was that they had 
acquired a prescriptive title to the 
plaint property by exclusive and 
hostile enjoyment since the time of 
the partition. On this point also the 
District Munsif was against them and 
gave a decree for the plaintiff. The 
tjubordinate Judge on appeal has 
decided that the first defendant was 
in open adverse enjoyment of the 
suit land for over twelve years and 
the plaintiff’s claim was therefore 
barred. 

The learned Vakil for the appel- 
lants has argued that there is no 
evidence on record which could pos- 
sibly support this finding, and after 
a careful consideration of the record 
of the suit we think this plea must 
be allowed. The partition deed Ex. A 
gives a list of the properties to be 
divided in which the plaint property 
is not included. There is no specific 
mention of the plaint property in 
Ex. A. but there is a clause which says 
“if any lands are omitted such lands 
shall be divided by the holders of A and 
B schedules in due proportion.’* We 
certainly think that no inference in 
favour of the defendants can possibly 
be drawn from the contents of Ex. A. 
The other evidence adduced in de- 
fendant’s favour is the oral evidence 
of four witnesses. D. Ws. 1 to 4 The 
first and the second of these witnesses 
are the two defendants in the suit, 
the second defendant being the 
purchaser of the plaint land from 
the first defendant. Bui: quite apart 
from this, the evidence of all the 
witnesses amounts simply to this; 
that the land was cultivated by 
^nants under the first defendant. 
There is nothing to indicate that the 
possession of the first defendant was 
in any way hostile or openly adverse 
to that of the plaintiff. 

The law regarding acquisition of a 
prescriptive title in respect of joint 
property by one oo-parcencer against 
another has been clearly laid down in 
two cases quoted on the appellants’ 
behalf. In Vaidyanatha Aiyar v. 
Aiya^wami Aiyar (1) the learned 

(ini908l 32 Mad. 191-19 M.L. J. 94— 

5 M.L.T. 49—1 1.C. 408. 
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Judges say, *‘whera a niembjr of a 
joint family is in po-session of joint 
family properties and a partial parti- 
tion talers place learintr him however 
in possession of certain propjrties 
not divided between th^m, his pos- 
session will still continue to bj the 
poss ssion of the oth^r inefnb‘=‘rs of 
the fam ly ihou^h thiy may have 
been divided, till some event happens 
which rend^Ts his possession exclu- 
sive or hostile to the others Neither 
in the record of this c ise nor in the 
judg ment of the Suho -d nxte Judge 
is there anything that cuuld possibly 
be construed int'» su h an event. 
The other c ise is Jo jen /ro N‘Uh R li 
V. Bftla leo Das (i), in whicn the ques- 
tion was discussed at much greater 
length and the 1 arned Judges say, 
“The fundamental lule is tnat the 
entry and possession of land under 
the CO nmon title of one co-owner 
will not ba presutned t ) be adverse to 
others, but will ordinarily be held to 
be for the benefit of all. The obvious 
reason for this rule is that the pos- 
session of one co-owner is, in itself, 
rightful, and does not imply hostility 
as would the possession of a mere 
stranger.” Further on, “ much 
stronger evidence, however, is re- 
quired to show an advvjrse possession 
held by a tenant-in-common than by 
a stranger; a co-tenant will not be 
per.nitt d to cliim the protection of 
the statute of limitation, unless it 
clearly appears that he has repudiated 
the title of his co-tenant and ^is 
holding adversely to him; it must 
further be established that the fact 
of adverse holding was brought home 
to the co-owner, either by informa- 
tion to that eifect given by the 
tenant-in-oo n non assorting the ad- 
verse right or there must be outward 
■acts of exclusive ownership of such 
la nature as to give notice to the co- 
Itenant that an adverse possession and 
idisseisin are intend .d to be asserted. 
■These words of oeurse apply with 
equil force to the case of a co-parce- 
nary. If this test be applied to the 
present case there is absolutely 
nothing on the record from which an 
inference in the first defendant's 
favour coul I be drawn. 

(2) 1 1 90, 1 J5 C. 961—12 C.vV.N. Wi- 
fi C.L.J. 735. 


We must set aside the decree of 
the lower appellate Court and restore 
the decree of the District Munsif 
with costs throughout. 

Decree set aside. 
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SCHWABE, C. J. and Waller, J. 

i?. (7. Krtshaaswami Naidu and 
others — Appellants. 

V. 

R. Chengalroyn JSaidu and others — 
Respondents. 

A. A. O. No. 441 of 1931, Decided 

on 5th October j9i{, ag liiivt the order 
of S. J. Chittore D/-23-9-21, 

fa} Civil P. (?., O. 41 R, 17 and 19— S. 161 
cannot be invoktid where Rr, ll and 19 apply, 

O. <11 Rr. 17 ai d 19 are exhaustive in res- 
P' Ct of cases 'vhere au ap 'Ollaiit has made 
default in appearance in ao appeal, and the 
Court has no inherent power under S, 151, 
C. P. o , OP otherwise, to re^ito e an appeal 
di^mipsed for default. 35 All. 3ul Dist. 45 B. 
618 Diss. IP. 116 C. 11 

lb} Civil P. C, S, 151 — Section not to be 
applied where specific provision exiVs but is 
net avui/ed of. 

Where a i.'ode deolaren the law on any mat- 
ter specifically dealt with, the law must be 
ascertained by an inierpretatioi, of the lan- 
guage used by the legislature, for, tne ebsenoe 
of a Cole is to oe exhaustive on such matters. 
43 M. 94 F 0 II .45 B. 6 8 disaeut. [P. 115 C. 2) 

M. S, ^^aidyanatha Aiyar — for Ap- 
pellants. 

O. P, Srinivasan — for Respondent. 

Judgment. — This is an appeal from 
an order of the Subordinate Judge 
of Chittore, dated 23rd September, 
19 il refusing to set aside an order 
dismissing an appeal dated 4th March 
1931. 

The facts are that the petitioner 
being the appellant in the appeal 
before that Co irt instructed a Vakil 
to appear and conduct his appeal. 
We will assume on the evitence 
before the Court that this Vakil did 
not appear on 4th March, 1931 to 
conduct the appeal in pur-mance of 
his instructions by reason of the 
Vakil having taken up the attitude 

of non-co-operation with the Courts 


i 
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and we will also assu ne that the 
appellant did not oome to know of 
the order of the Court dismissing his 
appetl until sometime aftar it was 
dismissed and that ne took immediate 
steps on making the disjOTji*y to 
bring the matter before the Court. 
Assu ning these facts to be correct, 
the appnllant has suffered grave in- 
justice for his appeal, for no 
fHult of his own, has never 
been heard although it may be that 
he has a remeiy against his Vakil 
for negligence. Undir O. 41, R. 17 
of the Civil Procedure Code, “if on 
the day fixed the appellant does 
not appear when the appeal in called 
on for hearing, the Court may m<ike 
an order that the appeal be dismissed,” 
and under R. 19 where the appeal is 
BO dismissed, “the appellant may 
apply to the appellate Court for the 
readmission of the appeal ; and where 
it .s proved that he was prevented 
by a su.ficient cause from app.-ar- 
ing when the appeal was called on 
for hearing the Court shall re-ad- 
mit the appeal on such terms as to 
costs or otherwise as it thinks fit,” 
These rules provide a remedy in a 
case like the present for having the 
apo«^al re-admittid. But by Art. 168 
of the Limitation Act, IX of 1908, 
an application for the re-admission 
of an appeal dismissed for want of 
proseoution must be brought within 
30 days from the date of the dismis- 
sal. It, therefore, follows that, if 
the Court is confined to acting under 
O. 41, R. 19, this application is 
‘statute barn d ’ 

It is, however, contended that the 
Court has an inherent power under 
8. 151, C. P. C , or otherwise, to . e- 
instate an appeal under such circum- 
stances. There are two authorities 
quoted in support of that proposition : 
Debi Bales fi e>ingh v. Habib Shah (1) 
and Snnu Bai v. Skiw^ji Rao (2). In 
the former the Privy Council acted 




[1913135 All. 331— 40 I. A. 'So- 
le O. C. 191—17 C. W. N. 829— 
11 A. L. J. 625-18 C. L. J 9— 
15 Bom.L.R.640— 14 M.L.T 33- 
(1913) M.W N. 5«6— 25 M.L.J. 
148— I'* I.C.526 (P.C.) 

[1920] 45 B. 648—23 Bom. L.B. 
li0—6o I.O. 919. 


under . 151, C- P. C., in a case where 
a suit was dismissed f*'r non-ap- 
pearance, the plaint tF being dtad 
and the C'onrt being unaware of that 
fact, and their lord'^hips say, ’ The 
principle of forfeiture of rights in 
consequence of a def lult in procedure 
by a party to c use is a principle 
of punishment in respect of such 
default bnt the punishment of the 
dead or the ranking of d .arh under 
the catego-y of defau.t dj<s not 
seam to be very st 1 1 ,‘cible.” Their 
Lordships in eifect, held that the 
Court had made a mist^ike in thii k- 
ing that the plainiiJ was alive that 
the pUiniiif or appellant conld not 
be said to have not appeared or to 
have defaulted in ap earing when 
he was no Ijngjr alive, that, there- 
fore, that Was a ca'-e to which the 
rules d d not apply and th^t the C^'nrt, 
to do justice, could fall back on its 
inherent powers. 

In Sonu Bai v Shivnji Rao (2) the 
facts were that a pleader employed 
to conduct an appeal di.d and his 
death was communicated to the 
guardian al lib m ot ihe minor and 
such guardian at the time being 
insane to -k no step< and the appeal 
was dismis-; d for want of appear- 
ance. TheC>urt held that it had an 
inherent powtrui.dtr S. 151, C P. C. 
to reinstate the appeal thinking that 
the death of the pleader ui known, in 
fact, to the appejl int was equivalent 
to the death of the pUintitf himself. 
If this Case is rig^ tly docid d, we 
think that th? as.-u mert fads b< fore 
us areas stiong f<'r the non-appear- 
ance oftheV kil due to Li-i po.itical 
attitude could rmt reasonably be im- 
puted to his client. But the question 
as to when thi- Court can attt under 
S. 151 or otherwise under its n herent 
powers is a matter whi ih had been 
fully considered in Nt-elavet i v Aa- 
rayana Rp oii and can be stated 

thus : — Where a Coda declares the 
law on any matte'* spe'ificaJly dealt 
with, the law must ascertained 
by an interpretation of the 1 vnguage 
used by the hgislature, for th< 


[19*20] Mad. 9i— 37 M ( .J. 599 
-26 M LT. :i77— 10 L W. f06- 
(1920) M.W.N. i9— 53 I.C. h47 

(t.BJ 


116 

essence of a Code is to be exhaustire 
on such matters. In that case, the 
[Court held that O. 9, Rr 8 and 13 
'were exhaustive in respect of cases 
where the plaintiff made default in 
appearance in a suit and I think 
.that we are bound to say that O 41, 
Rr. 17 and 19 are equally exhaustive. 
The Privy Council case referred to 
baove can be distinguished on the 
ground that there has been in fact, 
no failure to appear because failure 
to appear cannot include the case of a 
man who is dead ; whereas in this case 
there has been a failure to appear 
by the Vakil and, if it is held that 
in such a case as this, the Court can 
act under its inherent powers, it 
would involve a finding that in every 
case of dismissal of an appeal or a 
suit by reason of the non-appearance 
of the Vakil, the Court has inherent 
powers which it must exercise almost 
ex debita juHiiia in favour of setting 
aside the order dismissing the suit 
or appeal. In our judgment Sonu 
Biii V. Shivaji Rao r2' was wrongly 
decided. To hold otherwise in this 
case would be merely an evasion of 
the definite words of Art. 168 of the 
Limitation Act. 

We regret that we have came to 
this conclusion because, in our view, 
it is not rieht that a party’s suit or 
appeal should be irrevocably dismis- 
sed by non-appearance through no 
fault of his own, and again through no 
fault of his own, by his not becoming 
aware of the dismissal for the short 
period of 30 days. The remedy for 
such injustice is not in our hands. S. 
5 of the Limitation Act niight have 
been made applicable by an enact- 
ment or rule to applications under 
Rr. 17 and 19, and, in our judgment, 
it is very desirable that this should 
be done. It will, however, not help 
the present appellant. We regret 
that this appeal must be dismissed. 
In view of the fact that the respond- 
ent did not bring the full facts before 
the Original Court at an early si;age 
and has brought before us facts 
j whicb we do not accept, we think 
I that the right order as to costs will 
be that there will be no costs )kere or 
bplow. 

, * Appeal dismissed, 

i, . 
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Odgers and Hughes, JJ. 

Mukambike Shettithi and another-^ 
Defendants, Nos. 7 & 8 — Appel* 
lants. 

V. 

Shiddaya Shetli and others — Plaint- 
iff and defendants. Nos. 1 to 6 — Res- 
pondents. 

S. A. No. 501 of 1921, Decided on 
23rd July 1923, against the decree of 
Sub. J. S. Kanara, in A. S. No. 129 of 
li20. 

Civil P. (7., S.lOO — New plea — Plaint alleging 
]title by purchase’ Decree on title by prescription 
given — Objection not raised in the lower 
Courts is not permissible in Second Appeal, 

Where title was alleged to arise by par- 
ohase, Hut both the lower Courts decreed on 
the basis of title by prescription, without any 
objectioD by the defendant, he cannot for the 
first time raise that otjection in Second Appeal. 
31 Mad. 531 ; 2 Cal. 418 Diet, and 14 Cal. 594 
Foil. IP. 117, C. 11 

B, Sitarama Rao — for Appellants. 

K> Y. Adiga — for Respondents. 

Judgment. — In this appeal it is 
contended that the question of adverse 
possession has not been properly 
pleaded or considered. The plaintiff 
at first based his title on purchase of 
muli rig* t, w ich is said to refer to a 
judicial decision in 1897, whereby the 
suit property was declared to belong 
trt the ancestors of defendants Nos. 7 
and H. Defendants Nos. 7 and 8 were 
not original parties but subsequently 
added as parties to the present suit 
and the plaint was accordingly 
amended and plaintiff based his right 
on ownership also. It is urged for 
defendants Nos. 7 and 8 that this only 
arose in 1916, when the Arthamulgani 
interest was assigned to plaintiffs by 
certain members of the Kanabettu 
Manjeya’s fan ily, who had held the 
land, since i88T at least. It is said 
that this title by adverse possession 
to the ancestors of defendants Nos. 7 
and 8 ought to have been distinctly 
pleaded and that defendants Nos. 7 
and 8 have been prejudiced by this 
omission. It is to be remarked that 
,by 1919, the date of the present suit, 
the plaintiff had acquired title by the 
.assignment of 1916, and that long 
before this, the prescriptive title of 


MuzAM^i^ V. Shiddaya 
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Kanabettu family had accrued. 
The Munsif went rery carefully into 
the facts and came to the conclusion 
that plaintiff and his predecessors 
had been in possession of the suit 
property, through their chalgeni ten- 
ant (the 1st defendant) for over the 
statutory period and that defendants 
Nos. 7 and 8 were never in possession. 
On appeal, these defendants did not 

[ lead thet they had been prejudiced or 
iken by surprise, or that plaintiffs 
itle by prescription ought not to 
are been considered by the District 
lunsif. Tne lower appellate Court 
ave judg nent to the same effect, as 
ae District Munsif. There is no evi- 
ence that any objection was taken 
t the trial as to the considera- 
^tion of these facts. We think the 
plaint sutfioiently raises the question 
of plaintiffs title and that the lower 
Courts were justified in considering 
the steps by which plaintiff’s title had 
been completed. The plaintiff was 
entitled to rely on his assignment of 
1916. as to the ownership in that title. 
Mr. Sitarama Rao relies on the case of 
Somasundarum Cketty t. Va Hvelu 
Pillai (1), for authority that a decla- 
ratory decree cannot be passed on a 
title, neither, stated in the plaint nor 
raised by the issues ; and a plaintiff 
who simply alleges title cannot suc- 
ceed on the basis of title by adverse 
possession. This case follows Shiro 
J^umari Debi v. Govind Shaw Tanti (2), 
which was distinguished in Sundari 
Jjassee Y Muihoo Chunder Sircar {'S), 
which was a case (as here) for posses- 
sion UDon proof that plaintiff was 
entitled to the land. The present case 
is closely analogous to the later Cal- 
cutta decision. Somasundarum Cketty 
▼. Vadivelu (1) has no applica- 

tion. We dismiss the second appeal 

with costs. 

. Appeal dismissed. 




• (1) [1908] 31 Mad. 5.jl— 4 M.L.T, 
; 344. 

(2) 11877] 2 Cal. 418. 

(3) [1887] 14 Oal. 592. 
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AYLING AND ODGERS, JJ. 

Tota l^arahaliah and anothvr — 
Defendants — Appellants. 

V. 

Srcv R<ijnhvatsavaya Venkata Surya^ 
naraymia Jagapathiraju Baha‘'ur Garu 
and others — Plaintiffs- -Respondents. 

S. A No. 649 of 1921, Decided on 
29th March 1923, against the decree 
of Sub. J., Cocanada, in A. S. No 40 
of 1920. 

(a) Civil P.C.yS. lOO-Question of fact — 
ther lamiii tcere exclwied in calculating peish- 
ciish i.'j question of fact. 

Whether certain Inum Unds were excluded 
from the assets of a Zeinindari in calculating 
peishcush is a question of fact. (P 118, C 1 & 3] 

(a) Badris Estates Land Act. S. S — Lands 
granted in 179.K cannot be treated as part of 
estate. 

Lands granted in Inam in 1798 cannot be 
treated as part of the estate wi chin the mean- 
ing of S. 3 merely because it was not proved 
that the rentals on them had been deducted 
from asset® of the Zamindari for the pur. 
pose of assessing peishcush The fact tha^ 
Inam was granted prior to 1802 may raise ^ 
rebuttable presumption that the land so grante^ 
was excluded from the permanent settlement. 

[P 118, 01^ 

(c) Practice— Public documer t rejected and 
produced n ith a ne’v entry at later stage re- 
quires .speeial application. 

Where after the return of a public document 
by the trial Court and before its production 
again in the Appellate Court, an entry is made 
therein, end the party producing it vvisbes the 
Appellate Court to treat the new entry as part 
of the record, a special application should be 
made to that effect, ,[P 118, C 2 } 

f^Z). Appa Rao, P. Narayanamurthi 
and A. Krishnaswamt Aiyar — for Ap- 
pellants. 

V, Ramadoss and K. Venkatarcu 
murazu — for Respondents. 

Judgment. — The only question for 
our disposal in this appeal is whether 
the suit lands formed part of an estate 
within the meaning of S. 3 of the 
Madras Estates Land Act, so as to 
oust the jurisdiction of the Civil 
Court. Both the Lower Courts have 
found that they did not, and after a 
long argument on both sides we see 
no reason for interfering with that 
decision. We must take it as a fact 
that the suit lands were granted as 
inam lands in the year 1798, at any 
rate, before 1802. This was not dis- 
puted before the Dower Appellate 
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Cotirt; and the case proceeded on the 
assu option that it was so. The argu- 
ment adduced hj the defendants, the 
appellants before us. was that in 
spite of this fact the lards should be 
treated as par the estate, because 
it was not shown that the rentals on 
them had been deducted from the 
assets of the Zaminda*i for the pur- 
pose of assessing peishcush. The 
Lower Appellat'' Court has consider- 
ed this aspect of th * case and has 
come t> the conclusion that although 
the Cirmit Committee’s accounts, 
prepared with a view to the assess- 
ment of peishcush. would only extend 
to two years before 179^, the date of 
the grant, yet nevprth<^less it must be 
found as a fact that th** lands Wf re 
ex-'luded from the assets of the 
Zamindari in calculating peishcush. 
This we take to be the conclusion 
arrived at the erd of par«granh 7 of 
the Lower Appellate Court’s judg- 
ment 

Mr. Ramadoss for the respondents 
has drawn our attention to a recent 
decision of this C*>urt reported in 
Kuppu Rp ffli Non'-Qf/ya v Bhpema- 
nva (1), from which it would apnear 
that the Low^r Appellate Oourt might 
have approached the consider ition of 
the evidence from a point of view 
much more favourable to the respon* 
dent-^ than he did The learned judge 
in that case held that the fact of 
grant prior to 180i afforded, at any 
rate, strong evidence that the lands 
so granted w^re excluded from the 
Permanent Settlement. It may be 
that this is a rebuttable p‘*esumption. 
But we think it is quit® cle\r that the 
Lower Appellate Court has not found 
the presumpt on to he rebutted in the 
present c ise. In f ict it has arrived 
at the conclusion it has, while prac- 
tically throwing the burden of proof 
on the respondents- We can see no 
reason for questioning this finding. 

The learned vakil for the appellants 
has laid great stress on an entry in 
the * Remark * column in Ex. II. the 
B. Register of the village, to the effect 
that the enfranchisement of these 
properties was cancelled in 1920. The 

(1) li*23 Mad. 451— i5 M.L..r. 91— 17 
M. L. W. 712— (1923) M. W. N 
17c— 73 I. O. 733. 
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learned Subordinate Judge referred, 
to the enfranchisement but has not 
referred to the eancdlation. The 
reason appears to be this: When Ex. 
II was originally filed in the First 
Court, there was no such entry in 
the ‘ Remark * column. The Register 
being a public document appears to 
have been returned to the party pro- 
ducing it, after the disposal of the 
case by the First Court and in the 
interval before it was produced again 
on the hearing in the Lower Appel- 
late Court, this entry appears to have 
been made in the ‘Remark’ column. 
strictly speaking therefore the entry! 
in tne ‘Remark* column is notl 
a pa"t of the record in the caseJ 
and if the present appellants wished! 
the Lower Appellate Court to treat! 
it as part of the record, a special" 
application should have been made 
to that effect. Nothing of the kind 
appears to have been done ; and, 
although we are told that the learned 
subordinate Judge’s attention was 
drawn to this ‘ Remark ’ column, he 
makes no reference to it and it may 
quite well be that he declined to 
consider it in the absence of such a 
special application. We can see no 
reason for interfering with the Lower 
Appellate Court’s finding of fact, as 
to exclusion of the suit lands from 
the Zamindari and we must dismiss 
this second appeal with costs. 

We see no reason to inte^'fere with 
tha Lower Appellate Court’s order 
as to c'^sts. 

The memorandum of objections is 
dismissed with costs. 

Appeal dismissed* 
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Krishnan, J. 

4 

Salnquru Naidu hy his authorised 
agent Chidambaram Cfietty — Petitioner. 

V. 

Muthu Ratnam Aiyar and others — 
Respondents. 

Civ. Rev. Pet. No. 804 of 1921, 
Decided on ilth April, 1923. praying 
t^e High Court to revise the order 
D/-27th June 1921, of the Court of 
D. M., Trichinopoly in O. P. No. 18 
of 1920. 
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Civil P, C , O. SS, R. 15 — Di-tmi<sfil of ap- 
plication ii uot ryj-'ct'io i af plai t and Court 
can gra t exfe $i *n to pay Court fee» 

When a petUuin is Hismissed, whetheron 
the ground that the p^ticioaer is not a pauper, 
or on the Kr>und t at a dismissal of a 
similar previous n<'(iti''>n bars *he present 
petition, it is t \e a >piiOHtion at fails ; but the 
plai'^t remain^ and may be validated ny pay* 
me.it of Court foes, wit dn a time to be fixed 
by Court, if the Cour» in the exercise of its 
discretion is prepared to grant time 2 AM. 
241 (P. C.) Foil. [P 119. C 1) 

C. A. Seshngiri Sastri — for Peti- 
tioner. 

T F. Muthu Krishna Aiyar — for 
Respondents. 

Juds:nient. — A pauper application 
is really a combination of apliint 
and an appUcition to excuse the 
payment of Couvt fee on it. When 
the petition is dismissed, whether on 
the ground that the petitioner is not 
a pauper, or on the ground that a 
dis.nissal of a similar previous peti- 
tion bars the present petition, it is 
the application that fails ; but the 
plaint remains and may be validated 
rty payment of Court fees, within a 
time to be fixed by Court, if the 
Court in the exercise of its discretion 
is prepared to grant time. The Dis- 
trict Munsif is not right in thinking 
that there should be a competent ap- 
plication to sue in /orma /)aa/)pris on 
record, before time can be given to 
pay Court fees on the plaint filed at 
the same time. No case has Hid that 
down. The case will therefore go 
back to the District Munsif to decide 
whether he considers there is proper 
ground to grant plaintiif time to pay 
the Court fees till the dite when he 
actually piidit and if he holds in 
I favour of the pliintitf, on the point, 
the plaint will have to be taken as 
filed on the date it was originally 
put into Court along wiih the pauper 
petition. See Sturirt S'cinnpr alias 
l^awab SHrza v, William Orile (1). 
The question is one for the exercise of 
the Munsif’s discretion on the facts of 
the case. 

Thi order of the Lower Court is 
set aside and the case remand id to it 
for a fresh disposal in the light of the 
aboT e. 

~^(1)U8801 2 AIK, 211— 6 l.A. 126— 
/ 4 O L. R. 331—4 Sar. 31— 

* 3 tiuther 62 L 
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Costs of this Civil Revision Peti- 
tion and of the proceedings in the 
Lower Courts wil' abide and follow 
the result. 

Case remanded. 
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SPENJjia AND Dicvadoss, JJ. 

Bu‘la Appdnna anti anothct — Peti" 
cioners. 

V. 

Anala Lnlchayy n and others — 
Counter-Pctiiioi.ers — P espr ndents. 

C. R. P. No. 8'2 of 192], Decided 
on 7th September 1923, under 
S. 115 of the Act V of 1908 
praying the High Court to revise 
the order of thj Bo ird of Revenue at 
Madras in Mis. case No. 1936, D/-26th 
September 1921. 

Madrai Estates Land Act. Ss, 171, 172 17^ 
and 19! B< ard ■ f Refyenue ts nut a Cour 
Subordinate to Hiyk Court under S. ltd C.P.C' 

Per Spe.rcer J. (Contra DpVi-d«S8, J). 
Tbe Board of Revenu<> is not a C urt subor- 
d'nnte to the High Court for the put poses 
of this section. IK 121, C 1 & P 123, C 3] 

B. Jajannalha Boss — for Peti- 
tioners. 

Spencer, J. — This is an applica 
tion to the High Court to revise 
under S. 115, Civil Procedure Cede, 
the proceedings of th« Board of 
Revenue acting in the exercise of the 
p'^wers vested in it by H. 21 of the 
Rule« made by the Local Govern- 
ment ui der 16. 215 of the Madras 

Estates Land Act, whereby the Board 
was constituted an appellate authori- 
ty under S. 171 for the purpose of 
bearing appeals from decisions of 
Revenue Officers passed under S. 169 
the Cnapier relating to Record of 
Rights in Act I of 1908. It is alleged 
that the Biard of Revenue acted 
illegally in the exercise of itsj'i'is- 
diction by dismissing the petitioner’s 
appeal without hearing him in person 
or by Vakil. 

It is a question whether the High 
Court can and should in the circum- 
stances of this case exercise its 
revisional power- under the Civil Pro- 
cedure Code. At the hearing of this 
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etition the respondents were not 
represented. We have not therefore 
had the advantage of hearing argu- 
ments on both sides of this ditficult 
question. 

Under the Rent Recovery law in 
force in Madras before Madras Act 
I of 1908 became law, judgments and 
orders of Kevenue Courts were special- 
ly exempted from revision by any 
higher authority [FtV/c S. 76 of Act 
VIII of 1865 and Velli Periya Mira 
V. Moidin Pad<h (1), Appnindai r. 
Srihari Joishi l2) and Venf^ata Marosi 
mho Naidu v. Surannfi (6)]. 

By S. 192 of the Madras Estates 
Land Act, S. 62'2 of the Code of Civil 
Procedure of 1882 (corresponding to 
S. 115 of the Code of 1908) has been 
made applicable to all suits, appeals 
and other proceedings of the Madras 
Estates Land Act, and under S. 115, 
the High Court has power to revise 
the decision of any Court subordi- 
nate to it when no right of appeal 
is provided. The question thus arises 
whether the Board of Revenue is a 
Court subordinate to the High Court 
for the purpose of this section. S. 3 
of the Civil Proceiure Code defines 
what subordination of Courts means. 
The Board of Revenue is not includ- 
ed in this definition. Neither does it 
answer the test of subordination in 
S. 195 (7) of the Criminal Procedure 
Code, as appeals do not ordinarily lie 
to the High Court from its decisions. 
Nor is the Board of Revenue one of 
the Civil Courts over which the High 
Court exercises control by virtue of 
S. 27 of the Madras Civil Courts Vet. 
It is evident that when Civil Courts 
are mentioned in Ss. 172. 173, 179 and 
189 of the Estates Land Act, Courts 
which have power to try all sorts of 
Civil Suits are designated, as dis- 
tinguished from Revenue Courts 
which only have jurisdiction over 
the suits and applications detailed in 
the schedule to the Act. But the 
Privy Council has held in Nilmoni 
Singh Deo v. Tardnath Mukherjee (4) 
that Rent Courts passing decrees for 


(1) [1886] 9 Mad. 332. 

(2 [1892] 16 Mad. 451. 

(3) ['89 '.] 17 Mad. 298. 

(4) [1882] 9 Cal. 295 -9 1. A. 174— 

12 C.L.R. 361— 4 Sar. 392 (P.C.) 


rent under Bengal Rent Act are Civil 
Courts for the purpose of the Civil 
Procedure Code of ls59, and by cl. 16 
of the Letters Patent, all the Civil 
Courts in the Presidency have been 
subordinated to the High Court. Fol- 
lowing this ruling, the Calcutta High 
Court interfered in revision with the 
order of a Deputy Collector passed in 
execution of a decree under the Rent 
Recovery Act. [See Chaitan Patjosi 
Mahopatrd v. Kunjd Behari Patnik (5)]. 

From this, it follows that Collectors 
and other Revenue Otficers trying 
suits enumerated under 21 heads in 
Part A of the Schedule or disposing 
of applications described in Part B 
are Revenue Courts in all cases 
where an appeal is provided to the 
District Court, and are also inferior 
Civil Courts within the meaning of 
S. 3 of the Civil Procedure Code, 
because the High Court hears Second 
Appeals from the decrees of the Dis- 
trict Court passed in appeals from 
such Courts* decisions and can revise 
the District Court’s proceedings in 
cases whero no Second Appeal is 
provided. It has already been held 
in this Court in Paramo swami Iyengar 
V. Alameiu Nachiarammal (6) that the 
High Court can revise an order made 
by a Revenue Court in the course of 
trying a suit for rent. Further, these 
Courts are subject to the superinten- 
dence of the High Court by virtue 
of the Letters Patent. 

It does not however follow that 
the Board of Revenue, when dis- 
charging the functions vested in it by 
the Government Notification No. 159 
of April, 5th, 1910, is a Court exer- 
cising judicial functions. 

As an example it could not be con- 
tended for a moment that decisions 
of the Board o: Revenue under Ss. 18 
and 23 of Madras Act HI of 1895, on 
appeal from orders made by Collec- 
tors upon claims to hereditary village 
officers, are open to revision by the 
High Court under S. 1 15, Civil Pro- 
cedure Code even if there were no 
specific provision in these sections as 


(5) [1911] 38 Cal, 832—15 C. W. N 

863— 14 C.L.J. 284— 11 I.C. 207. 

(6) [1918] 42 Mad. 76—35 M L J. 

632—9 L W, 2ft— (1918) M.W.N. 
107—49 I.C. 11. 
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to the finality of the deoi<»ions. S. 21 
of that Act, like S. 189 of Act T of 
1908, bars the oriorinal jurisdiction of 
Civil Courts. Again, we have been 
shown no authodty for the theo-y 
that the Board of Revenue, when 
proceeding under Ss. 17'. 172 and 205 
of the Madras Fstates Land Act, is 
subordinate to the High Court. As 
an in tancp of the limitation of the 
High Court’s nowers of interference 
under S. 11-5, I would citf" the ruling 
in Monovola (roun ^an v, Kumm'^rappa 
Redr^i (7) that the High Cou'*t cannot 
interfere in revision with the uro- 
Oeedings of a District Registrar. 
Chatter jf>e v Tribe iy (8) is distin- 
guishable by the fact that, under t'le 
rules framed u de^ the Calcutta Rent 
Act, a Rent Controller has been con- 
stituted a Court of Civil jurisdiction. 
I am of opinion that we should 
decline to int rfere with the order of 
the Board of Revenue in this case 
for three reasons. First, because the 
Board of Re»venue*s order is not a 
judicial procee ling o^ a Court subor- 
dinate to the High Court ; secondly 
because the powers vested in the 
Board of Revenue to revise settle- 
ment orders of Revenue Officers are 
powers of a revisional character, as 
may be seen f *om S. 172 and from the 
headnote to B. 171. and the exercise 
of revisional powers by two indepen- 
dent authoriti is would lead to incon- 
venient conflicts of jurisdictions 
\Vide R'^mnswomi Naiker ^r. Suhharo. 
yulu Maike.r 9) ; thi'^dly because 
8. ^ 173 p'"ovides a separate remedy by 
suit in a Civil Court and because this 
Court has held in Tttiachan v. Velap. 
pan ()0) that where that is the case, 
there is no power of revision. 

The petition is for these reasons 
dismissed without costs. 

Devadoss, J. — This is an applica- 
tion under S. 115. Civil Proced are 
Lode, to revise the rder of the Board 
of Revenue, Madras, passed on a 
petition of appeal p *esented by the 
petitioner against the proceedings of 

. (7) [1^107] to Mad. 396—2 M. L. T* 
267—17 M.L.J 313. 

(8) 19?2 Oil. t>7-49 Cal. 528— 
T/oi r?'* OWN 78—68 I.C. 274. 

(10) [1885] 8 Mad. 484 (F.B.) 


the Revenue Otficer who prepared a 
record of rights for Haripurarn Vil- 
lage in the Mandasa Estate, Ganjam 
District, under S. 166 (1) of the 
M idras Estates Land Acr, 1908. The 
petitioner appealed to the Board of 
Revenue. Madras, under S. 171 of 
the said Act, and his petition of ap- 
peal was dismissed by the Board of 
Revenue without hearing him. Tt is 
this order of dismissal that is sought 
to be revised. Though the respond- 
ents are not represented here it is 
but fair to observe that Mr. Jagan- 
natha Doss who appears for the peti- 
tioner has brought to our notice all 
the cases pro and con which hear on 
the points raised by him. 

Before considering whether this is 
a fit case for exercising revisional 
powers, it is necessary to see whether 
there is revisional jurisdiction in the 
High Court over orders passed by the 
Board of Revenue under Chapter II 
of the Madras Estates Land Act. 
Mr Jagannatha Doss puts forward 
three contentions: (1) The Letters 
Patent of the High Court classifies 
all Courts into Criminal and Civil, 
and, therefore, a Revenue Court is 
included in the expression * Civil 
Court’ an'i the High Court has, there- 
fore, jurisdiction over the Revenue 
Courts. (2) The Board of Revenue, 
in exercising jurisdiction under 
Chapter TX of the Estates Land Act, 
is a Civil Court and, therefore, is 
subject to the revisional jurisdiction 
of the High Court. (3 S. 192 of the 
Madras Estates Land Act makes the 
Civil Procedure Co'le applicable to 
proceedings under the Act and. there- 
fore, the High Court has appellate 
jurisdiction over the decision of the 
Board of Revenue, 

The first point is not supportable on 
any authority. It is a fallacy to say 
that because the Letters Patent do 
not specifically refer to Revenue 
Courts, theref >re they are included in 
the expression ‘Civil Court.’ To use 
the term “ Court ” with regard to 
revenue officers is a mi&nomer, but 
where they exercise judicial functions 
by virtue of the provisions of any 
enactment, they may be termed 
Court. The appellate and revisional 
powers of the High Cou^t may be 
sought in S. 15 of 24 and 25 Viet. Ch. 



122 


B A.PPANNA T. A. Lvtchayya (Devadoss, J ) 1924 Madras 

104, now S. 107 of 5 ard 6 Geo V, cable to pro^^eedings in revenue 


Ch. 6 1 and S 16 of the Letters Patent. 
It car.not be successfully contenHed 
that the Board of Revenue as such 
is a Uourt exercising juHicial func- 
tions subje^'t t") the appellate juris- 
diction of the High Court. 

The next point is that the Board of 
Revenue exercises judicial functions 
when it decides appeals ui der S. 171 
of the Madras Fstates Land Act and, 
therefo e, is subject t<^ the revision al 
jurisdiction of the High Cou'-t. Under 
Chapter 1 1 of the E-tates Land Act, 
a su vey may he made and a record 
of rights may be prepared by a re- 
venue otficer in respect of an estate 
or a portion of an e'-tate in certain 
casi-s specified in S. 164, and an 
appeal is provided against a record 
of such rights; and S. J72 gives power 
to the Board of Revenue to direct the 
revision of ary reco'd of rights or 
any portion of a Tcco''d of rights. 
Does the Board of Revenue become a 
civil Court by reason of its hearing 
an appeal frorn the o'der of the 
Revenue Offi^ er ? S. 192 of the A^t 
makes the Civil Procedure Code 
except certain sections, applicable to 
proceedings under the Act. The 
Boar<1 of K^^venue, being governed in 
its proceedings UTider the Madras 
Estat. s Land Act by the Civil P'-o- 
ceduve Code, becomes a civil Court 
for the purposes of the Act. It is 
urged that, by S. 16 of the Letters 
Patent, all civil Court® in the pre- 
sidency are subject to the superinten- 
dence of the High Court and the 
Board of Revenue, being a civil Court 
when it acts under the Madras 
Estates Land Act is subject to its 
revislonal jurisdiction. If the Board 
of Revenue is a civil Court fo^ any 
purpose, however limited, so far as 
that purpose is concerned, it is ‘sub- 
ject to the jurisdiction of the High 
Court. The Estates Lar d Act does 
not give a right of appeal to the 
High Court from the orders of the 
Botff.d of Revenue. The cases re.ied 
on by Mr, Jagannatha Doss do rot 
help him materially. In Parama- 
svL'ami lyangar v. Alame'u Nachinr 
Animal (6) it was held that the High 
Court V as competent to revise the 
order of the Revenue Court under 
S. 115, C. P. C., which is made appii- 


Courts by S. 192 of the Madras 
Estates Land Act. In another case 

Goun 'an v. Ka’i Gourt- 
dot! (11), the same Bench which de- 
cided the case reported at page 76 
held that the revision petition to the 
High Cou 't was competent, because 
S. 192 of the Madras Estates Land 
Act rendered S. 1 .5 of the Civil Pro- 
cedure Code applicable to all suits, 
appeals and other p oceedirg^ under 
the Act, even though S. 2^5 thereof 
gave a power of revision to the 
Board of Rever ue and the District 
Collector; but where the petitioner 
had p'*fviously applied to the revenue 
authorities and fail d, the High 
Cou‘:t would decline to exercise its 
discretionary power in revision, 
unless it was imperatively called up- 
on to do so to prevent miscarriage of 
justice. In NiJmoni Sing^> v Taranalh 
Mukerjee (4) the High Cou’t inter- 
fered in revision with the orders of 
the Deputy Commissioner* transferring 
a decree for rent made by one ('ourt 
to another. The lea'^ned .lodges 
obse -ve at page 297. “If the o-ders 
con plained of are passed without 
jurisdiction, we think we h'^ve the 
power to interfere under S.LS of the 
Act of Parliament ^onsti'uting this 
Court.*’ Their Lordships of the Privy 
Council “ entirely ag'ee with the 
view taken by the High Court of 
their own ju -sdiction.” Vid^ C’-aitan 
Patjosi Mnhapntf'a v. Ku ijn B^hari 
Patiiaik (5). The Madras cases lay 
down that the High Cou 't could in- 
te ■fere in revi-iion with the orders of 
the Collector under the Madras 
Estates Land Act, and the cases 
decided by the Calcutta High Court 
recognise the jurisdiction of the High 
Cou 't to interfere in revision with. 
O' ders passed by the revenue Courts 
under the Pergal Rent Recovery 
Act, X of 1^59. It was uniformly 
held under the Madras Rent Re- 
covery Act, VTTT of 1865. that the 
High Cou‘'t liad no juri=diction to 
revise the order of the Reverue Court 
under S. 6v2 of the old Cone, now 
S. 115 of the present Code, vide 
Vein Ppriya Mira v . Moideen ^a lsha 
( * )■ Anpnn'^m v. nnei 

(li)['9i8j Mid. 310—36 M.L.J. 

571—52 I C. 654. 
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VenkatanaraHmha Naidu v. Sur^ 
anna (3). The present Kstates Lxnd 
Aot has remov )d the b^r placed upon 
the re''isional ju-isdiotion of the 
Hifich Cou-t by S 76 of A ;t VIII of 
1865 VI fe Ramaswami Naickor v. 
harayatu \aicker (9). S. 20> of the 
Rstates Land A ‘t pives revisioral 
powe'*s to the Board of Rvwenue 
and Collectors, and it cannot be said 
that it has denied the sanii to the 
Hii^h Court. The Act specifically 
provides for appeals to the District 
Court in certain cases from the deci- 
sions of Collectors and it follows that 
under S 100. C. P. C., a second app al 
will lie in prope cases, and the pro- 
visions of S 115 will, therefore, apply 
to cases where an ‘appeal woulH be 
incompetent. In Ctatterjee v. Tri- 
bedy (8), the Calcutta High Court 
held that it h 'd juris'Uction to int r- 
fere with the order of the Rent Col- 
lector’s Court under S. 107 of the 
Government of India At on the 
ground that “the rules fr\mcd by the 
Local Government under S. 23 of the 
Calcutta Rent Act lay dDwn that in 
all proceedings b fore them unde* the 
Act the Controller and the President 
of the Tribunal shall have all the 
powers possessed by a Civil Cou *t for 
the trial of suits. See also Rule 4 
which says that in making inquiries 
under the Act, the Controller or the 
President of the Tribunal shall fol- 
low, as nearly as may b.'^, the pro- 
cedure Ivid down in the Code of 
Civil Procedure for the regular trial 
of suit'4, the sub-itance only of the 
evidence being record id as in appeal- 
able cases.’* ' he question that is not 
free from difficulty is this Is the 
Board of Rtvenue, when it ex rcises 
jurisdiction under the Madras Est ites 
Land Act, a Court from which ap- 
peals lie to the High Court or a Court 
subject to its superintendence ? The 
subordination of Courts >s determined 
according to the Cri ninal Procedure 
Code, S 195, by the fact that appeals 
ordinarily lie from one Court to 
another. So far as I am aware, in 
^ case does an appeal lie to the 
High Court f rom the decision of the 
Board of Revenue. S. 15 of 24 and 
»5 Vio. Ch. 104 and S. 16 of the 
Letters Patent have been construed 
** giTing jurisdiction to the High 


Court over all the Civil Courts of the 
presidency. If that constru'^tion is 
correct, it necessarily follows tha' the 
Board of Revenue, being a Civil 
Court when it acts judicially under 
S. 171 or 172 or any other section of 
the Madras Estate^ Land Act, is sub- 
ject to the revi«*ional jurisdiction of 
the High Ci.urt. 

It is unnecessary to consider the 
third point in the view that I have 
expresstd on the second point. S. 173 
of the Madras Estates Land Act 
gives a remedy to a person aggrieved 
by an entry in a settlement rec )rd 
prepared under Ss. 168 to 171, or by 
omi'»sion to settle a rent by w ly of 
suit in a civil Court. As a rule, the 
High Court does not interfere in 
revision with decrees or orders of 
subordinvte Cou 'ts when the party 
aegri 'ved has another remedy by 
way of appeal, suit or otherwise. 
On this ground the petition fails and 
IS dismissei. 

Petition dismissed. 
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PnlLL'PS, J. 

Rnmnkrisfina Annovi — Plaintiff 

Petitioner. 

V. 

Pichanti Chettiar — Defendant- 
Respondent. 

Civil Rev. Petition No. 601 of 
19il, Decided on 26th Mar-h 1923, 
Praying the High ourt to revise the 
order of Sub. J., Tinnevelly D/-4th 
Miroh, 1921. 

Limitotinn Act^ S. 19 Pnrt payment of 
inttreat and pri icipal fares limitation. 

Trie p/iyinent i)f interest saves • mltatioa 
eveo though a part of the priucipal is paid at 
the same t me. [P. 121C.1] 

T. M Rftmasawami Aiyctr — > 
Petitioner. 

P. M. Appaswami and P. V. Krish- 
naswami— tor Respondent. 

Judgnaent. — The evidence of plain* 
till s witnesses shows that the pay- 
ment was iiiade towards principal and 
interest. If any portion was paid 
towards interest the ruling in hold 
Q'lvinioss Krishun lo'is v. Rukmatii 
is jnappliiiable and I agree 

U) I 9Ul 66 Mid. -13 -14 M. L. T~ 
310—1 L.W. 529-21 I. C. 302. 
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with the decisions reported in 6 I. C. 
16 and 4 B. L R, 281 that the payment 
of interest saves limitation even 
though a part of the principal is paid 
at the same time. The Subordinate 
Judge has not however decided the 
question of whether the payment was 
made on the date alleged in the 
plaint. The suit is accordingly re- 
manded for disposal in the light of 
the above remarks. The costs will 
abide the result. 

Case remanded. 
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Oldfield and Devadoss, JJ. 

Pakkiri Kanni — Plaintiff — Appel- 

lant. 

V. 

Haji Mohammad Manjoor Saheb by 
Agent Ha nbulla Saheb — Defendant — 
Respondent. 

A. A. O. No. 60 of 1922, Decided on 
11th April 1923, against the order of 
Addl. Sub. J., Tanjove D/-llth August 
1921, in Appeal suit No. 59 of 192'. 

Partition — Paftial partition of common pro- 
perty is allou ed. 

There is do direct authority that a suit 
for partition of common property, not joint 
property, is liable to dismissal on the ground 
that all the joint property in respect of which 
it might have been brought, has not been in- 
cluded. Th( plea of partial partition is not 
available when a suit for division of common 
property, and not joint property, is in question. 

IP 124, C 2) 

R. Kuppuswami Aiyar — for Appel- 
lant. 

C, V. Ananthakrishna Aiyar — for 
Respondent 

Judgment. — Objection has first 
been taken to the lower appellate 
Court’s findings that two items of 
common prooerty are available for 
partition but are referred to in the 
plaint Those findings are findings 
of fact ; and we have not been shown 
any ground on which we can inter- 
fere with them in second appeal. 

The second appeal is then argued 
against the lower appellate Court’s 
order remanding the suit with a 
direction to the District Munsif to 
give the plaintiff an opportunity to 
Amend his plaint by including a pra- 
yer for relief in respect of the pro- 
perties just referred to and other 
properties if any left by the deceased, 


and in case he does not so amend to 
dismiss the suit. We have not been 
shown any direct authority that a 
suit for partitiou of common pro- 
perty, not joint property, is liable to 
dismissal on the ground that all the 
joint property, in respect of which it 
might have been brought, has not 
been included. Shortly we have not 
been shown that the objection founded 
on what is usually described as the 
plea of partial partition is available 
when a suit for d'vision of common 
property, not joint property, is in 
question. 

It is true that in Mahomed Fuzlur 
Rahman v. Mahomed Fazzur Rahman 
Chowdhury (0. Moideensa Rowther v. 
Mahomed Kasim Rowihen (2) and 
Moideen Kutti v. Mariam Umma (3), 
an opinion was expressed against the 
expediency of suits for partition of 
common property, in which the whole 
of the property available for parti- 
tion was not included. But we have 
not been shown any decision that 
such suits are actually unsustainable 
and we are not prepared to hold that 
they are so. It is, we may point out, 
always open to the defendant in such 
a case as the present, if he thinks 
him«elf prejudiced by the exclusion 
of any property, himself to bring a 
suit in respect of it and have it tned 
with the suit already pending. Ta- 
king this view we must allow the 
appeal to the extent that we set aside 
the lower aopellate Court’s order and 
direct it to dipose of the appeal in the 
light of the foregoing and with re- 
ference to the District Munsif’a find- 
ings on the issues. Costs in this 
Court will be co^ts in the cause and 
will be provided for by the lower 

appellate Court in the decree to be 
passed. 

Order (11-4-19231. It is pointed 
out to us that the additional Sub-Court 
of Tanjore. from which this appeal 
came has been abolished in conse- 
quence of the bifurcaMon of the district 
into Tanjnre East and Tanjore West 
for judicial purposes and that there- 
fore our order of remand to the lower 


(1) [1911] 15 C.W,^^. 677 

(2) U91M 28 I. O. 895. 

(3) [1921] 41 M. L. J. 

W. 502. 


—10 I.C. 354. 
457—14 L. 


1924 Madras Shanmugappa. ' 

appellate Court requires explanation. 
So far as we can ascertain, the 
District Court of Tanjore Elast now 
^ercises appellate jurisdiction over 
Tiruthuraipundi District Miinsifs 

Court to which this case belongs. 
The remand must therefore be to the 
District Court of Tanjore East, and 
our orders must be read accordingly. 

Appeal allowed. 
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SOHWABE, C. J., AND COUTTS 

Trotter, j. 

Shanmujappa and anoi/i^r-PIaintififs 

—Appellants. 

V. 

S<ingaraya Chetty alias Sangappa 
Oketty Defendant — Respondent. 

F. A. No. 7 of 1922, Decided on 2nd 
March 1923, from the judgment of 
Kumaraswami Sastri J., in C 8. No 
446 of 1920. 

(a) Limitation Act. S. lO^Sait by co-trustee 
against his co-trustee is covered by the section. 

The words of S, 10, are wide enough to oovei* 
a case by oue of two trustees who claims 
against the other that the property ought to be 
held by the two, [P. 125, C. 2J 

(6l Afinor — Guardian cannot m'lke admis~ 
sions on his behalf but intention to hold adver~ 
sely will not be ascribed to minor if ouardian 
did not 80 hold. 

^aardians^ cannot make admissions on 
behalf of their wards. As a general proposition 
this is perfectly sound ; but where the guar- 
dian does not either by words or acts show tnat 
he believed or intended to hold adversely on 
behalf of his ward, that intention cannot be 
inputed to the ward, (P. 126, 0. 2J 

T. /?. Kothanda Rama Mitdaliar — 

for Appellants. 

V. Radhakrishnayya — for Respond- 
ent. 

Schwabe, C. J,— In this case, plain- 
tiff claims joint possession of certain 
trust property, in respect of which he 
was appointed a co-trustee with his 
brother, now deceased. It would ap- 
pear that he and the brothers lived 
together for some time and the bro- 
ther was the persoh, who for many 
years was the only executor under the 
will, by which they were appointed 
trustees and was also the acting 
trustee of this trust, which was creat- 
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^ for certain charitable purposes. 
The brothers seem to have fallen out 
somewhere about 1907 and litigation 
ensued. One brother died in 1910, 
leaving two infant sons surviving 
him and a widow. From that time till 
now, the widow and her sons continu- 
ed to manage the trust property. The 
plaintiff now rlaims to be entitled to 
joint p>ssession and joint manage- 
ment of the trust property. 

It is admitted that the p'aintiff was 
a trustee but it was said thathis rights 
are barred by limitation. There seem 
to me to be three complete answers to 
that. In the first place, S. 10 of the 
Limitation Act says that, notwith- 
standing anything contained in the 
Limit ition Act, no suit against a 
person in whom property has become 
vesttd in trust for any specifij pur- 
pose, or against his legal representa- 
tives, for the purpose of following in 
his or their hands such property, 
shall be barred by any length of 
time. 

In my judgment, this is an action 
by one of two co- trustees, it is true, 
but against a trustee for the purpose 
of following in his hands a trust pro- 
perty. In my judgment, the words 
are wide enough to cover a case by 
one of two trustees who claims again- 
st the other that the property ought 
to be held by the two. It would have 
been very remarkable if it were not 
so ; for one of two trustees would be 
left in possession and the other who 
is liable for the acts of his co-trustee 
would be unable in any way to con- 
trol his co-trust^e, because if be sued 
his co-trustee for joint possession, he 
would be met by a plea of limitation. 

Even if this view of S- 10 of the Act 
is wrong, there remains to be oonsi' 
dered the effect of some correspondence 
within two years of the launching of 
this suit. The plaintiff had written 
to the widow stating that he had 
taken out probate, he being the sole 
surviving executor under the will 
which appointed him and his brother 
trustees, and he claimed from her and 
his nephews possession of the pro- 
perty. The answer thnt was given by 
the widow and guardian of the infant 
children written by a Vakil on her 
behalf was this : 
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••T am further instru3ted to state 
that on thedea h of my client’s hu-!- 
bandyou de<'lined to have any- 

thing to do with the in inage nent of 
the estate and asked my clierit to 

manage the same on behalf of her 
sons.” 

I entirely fail to see how possession 
obtained or retained u idjr those cir- 
cumstances can he a Iverse possession, 
amounting to ouster ; for, she w rites 
through her own legal advi^sers s ty- 
ing that she is managing by requ^^st 
and with the consent of the co-trus- 
tee. the pUintiif jointly with her 
sons acting through herself; ^nd it 
pass-^s my co npreh«n«ion t ) under- 
stand an argument put forward on the 
basis that. wh“n one of two trustees 
says to the other. “ Y m take posses- 
sion and boll pos'iession of the pro- 
perty, t^at oth^r citi afterwards say 
that he is in adverse possession. 

The other ooint t rns on the next 
parag-aphof the letter and :t is in 

these terms : 

•*I am further in«tru3ted to state 

that even if your client has now oh 

tained probate, as menti>ned in your 

letter under reply, my client on behalf 

of her sons and y mr client are jointly 

entitled to administer the properties 

of the estate in accordance with the 
will ” 

There, one has, iu worls, an admis- 
sion of the plalnti f‘s r ght made by 
the Vakil on behalf of the d. fendints, 
within two years of the suit being 
brought, which is in it-elf sutfic^ient 
evidence that the possession held by 
her, on behalf of her sons, was not 
possession adverse to the pUintiX 
For these rea-ions. I agree with the 
judgment of the leanmd Judge and 
this appeal muU be dismissed with 
costs. 

Coiitts Trotter, J.— I am of the same 
opinion. There are two points which 
appear to me to be fat i-l t > the appel- 
lants in this case The fi;st is S. »0 of 
the Law of Limitation to which the 
only answer of the learned Vakil, who 
has argued the case with great ful- 
ness, is that that secti >n only applies 
when the trustee is being called to 
account by a stranger, and not when 
the person who seek'i to investigate 
the aifairs of the trustee is a co-tru.s- 
tee; for that position I fixid no autho- 


rit7 ani none was su,<gested to exist 
fhlV' me to be a proposiuon 

that, on the face of it, woulr do away 
with half the benefit that the section 
1 the Act intended to confer. 

The next is the letter, Kx. V, writ- 
ten by the mother of the infants. It 
i5 argued agiinst that by Mr Ko 
thandarama Muda'iart.at guardians 
cannot o ake an admis.sion on behalf 
of tieir war Is. Tnat, no doubt, as a 
general proposition is perCeotly sound- 
but here we are investiga ing a certain 
f*c% namely, w IS the possession of 
the gu irdnn on behalf of her minor 

U Pliintiif or was 

The I’ s possession ? 

Jhout itT said 

showing quo animo as she, represent! 

ing her children, remained in po-ses 

Sion of the property, she could per 
haps hare giren some evidence by^hJr 

w,.r Is or her acts that she believed 

herself and intended herself on t ei 
behalf t) be occupying adversely t 
theplainti.f But if she did not, you 
c .nnot impute to the minors an infen. 
^on and a character in possession 

Which was not the intention or th 
character in which their gu irdian who 
represents them acts for them. You 
cannot manufacture ex post fa'>to 

me -ely bee luse they were minors, the’ 
adverse qu lUty which the actual pos 
session was never olothed with. 

Ill my opinion, this appeal fails and 

LorT® & my 

Appeal dismissed. 
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Schwabe, c. j. and Ramesam, j. 

peU.nf. - Ap. 

V. 


2 fh Marc''h°19il°'f/o®^'’t on 

Phillips, J. °fder of 

to .he Bank and give^n the^ VweT, 
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♦he respoa^ibility of this Baik, intoa-iy agroe- 

triWkjtioi ^ n Ii9 re?ti69 ei Bi ,k9 

in the following places aad «>t ler pUoes and 
with businee a >d indusitrlal cojcorus of local 
♦radeiN w t>i a view to Baak'a earning com- 
mission or pniht*. " 

TU*- co.nptoy oy a special resdutioa altered 
the clause by rev>ki ig t le appcnttnj it jf tiie 
Mid V^nka arsma ia A y ir a .d applied to tne 
Court fo- oo ifirniatioQ of the special resolution 
vnder S 12. 

H€ti t.idt the clause was not one relating 
to tbe onjects of the company alterable under 
8. 13, (1) (a) lOp oierelitiiig to a detail of 
manage n*' it, but was a cltise einbodyitig a 
▼ery important oidition. within t ierueaiin'' 
•e'* ” «'* S- I K IP. 128. C. 1 & 2 ] 

field further that even if t e clause cojld be 
construed as eferring to t e objecis, t.ie Court 
had a discretion i 1 00 irirming it svhicii it o 'g it 
to exe-oise. having rega d to the intereus, of 
Tarious pers -ns ooncernei au l chat in the pre- 
sent case the alteration was of a charicte , 
which the Co »rt ongat n>i to conarm ( •M27,C.2i 

V. Krishfi'in — for Appellant. 

iyr iT I K. s. Raja- 

Qopahi A jiijir -fj- tlesp jfilent 

Schwabs, C. J. — T lis is an appeal 
fro n an j djr of Piillipj, J.. oa a 
petition aids under S. li of tha Indian 
Conpaiies Act, isiinj Cju*t to 
con irntisspo^iil res jlution of a 
oonpiny, f:>; an altera ion in the 
Me n inn In n of Association. Cl. 7 of 
the vf 3 a )raaia a is in the following 
words : — 

“ r. ti. Venk ifcira naui Iyer has 
been aoppiutil agent, p.-iniipil 
Becretvpy and the director to the Bank 
and g van powers to enter, on the 

responsindity of this bink, into any 
agree ne it or transection with the 
registered Banks in tie following 
places anl otiir pUoss and with 
business and induitrtil concerns of 
local^ traders, with a vijw to the 
bank’s e irning commission or profits.’* 

The actual words are in Tamil and 
the translation given above, I think, 
adeq^uately represonts the meaning. 

The only p wer tnat tne Court has 
to confirm resolutions of a company, 
in rejfard to ai alteration of the 
Memorandu n of Associati in, is in 
respect of .natters covered by S. 12 ; 
for S. Id enacts that : 

“A company shall not alter the 
conditions contained in its memoran- 
QUin, except in the cases and in the 
mode and to the extent for which 

provision is made in this 

Other specific conditions of the 


memorandu n can be altered, in the 
m inner provided for, in other parts 
the Act. Ic is not contended that tliis 
clause com**s under any of Ihem. It 
is c xiten led th it it comes under S. 12, 
as being “ with respect to the obje.as 
of the compa ly,*’ which m ly be alter- 
ed iu this way. “so far as may be 
re iwi.'ed to enable it to carry nn its 
busine-is more economically or m-^re 
e.ficiontly, or to restrict or abandon 
any of the objects specified in the me- 
m irandu n.” In my judg uent, this is 
n It an ooject of the company at all. 
T le object of the Company as stated 
in Cl. 3 of the memor.indu n. is to 
carry on banking business anu things 
ancillary thereto, and the appoint- 
ment of this gentleman, as agent, 
secretary and director, is a mtthod of 
carryingout the obje t of the com- 
pany but it is not in itself an object 
at all. If, however, it ought to be re- 
girieil as one of the objects of the 
cimpany, the question would arise 
whether the Court ought to confirm 
the resolution of the company putting 
an end ti it. I c dl aitention to this, 
because the con irin ition or otherwise 
of such a resolution is a matter of 
discretion, and, in this case it i^ clear 
that no discretion has been exercised 
at all ; because the learned Julge 
siys that he “is satistiel that 
this is an alteration that can 
be made by the company and there- 
fore ordered the alteration as prayed." 
He gives no reasons for exercising 
his discretion in that way, but appa- 
rently treats it as a matter which the 
company has the power to do ; it is the 
duty of the ourt to assist the com- 
pany in so doing and I think it desir- 
able to point out that that is not the, 
intention of the legislature at all. The] 
intention of the legislature is as in-' 
deed is clearly stated in S. 14, thatj 
the Court should exercise a discretion, 
having regard to the interest of the! 
various persons, share-holders, credi- 
tors and others. 

Now, if this were one of the ohjects 
of the company, and the resolution 
has therefore to be confirmed by the 
Court and I had to exercise my dis- 
cretion upon it. without any hesita> 
tion, I should refuse and for this rea- 
son, that the company has made a 
contract with this man ia the most 
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solemn form that the company can, 
namely, by putting it into its memo- 
randum, and I can see no justification 
for a Court, so to speak, to unmake 
the contract, or to permit the com- 
pany to unmake the contract, by al- 
tering its Meraortndum of Association. 
Nor indeed do I think it would have 
the least effect because if there is such 
a contract, the man ha® his c'^ntrac- 
tual rights and the fact that the com- 
pany purports to revoke, with the 
consent of the Court, that contract 
does not, as between that man and the 
company, interfere in any way with 
his rights. 

But there are other things that can 
be put into a Memorandum of Asso- 
ciation than the objects and the mat- 
ters set out in the Companies Act, 
such as name, capital, address etc. 
They have been described as condi- 
tions. A very common one is a provi- 
sion for the rights inter se of prefer- 
ential and ordinary share-holders. It 
has been held that in respect of such 
conditions no power is given in the 
English Companies Act, which corres- 
ponds completely with the Indian 
Companies Act on this point, 
to alter the conditions in the 
memorandum. Such a condition is 
unalterable either by the company 
or, by the Court, at all. See Ask- 
bury V. Vv atson (1) followed and ap- 
proved in In re Welsbach Incandescent 
Oas Light Co,, Ltd. (2). 

It is, however, argued that this is 
not a condition but is something else. 
It was suggested in Ashbury v. Wat- 
son (l) by Lord Justice Fry that there 
might be some details of management 
of a company, contained in the 
memorandum, which would be alter- 
able not being conditions. No case of 
this kind has ever arisen, and I am 
quite satisfied that this clause is not 
a detail of management at all. Con- 
dition for this purpose is also djscrib- 
led as stipulation and. in my judg- 
Iment, this is one. It is a very im- 
portant provision. It is not neces- 
pary to discuss now the duration f 
that agreement. That may be a 
matter for discussion elsewhere, but. 
(I) [18851 30 Ch. D., 376. 
i2) [1904] 1 Ch. D.. 87-73 L.J. Ch. 

104— ^ 9 L.T 645—52 W.R 327— 
. .ll.Manson 47— 20 T.L.R. 122. 


at any rate, for the time there was a 
man set up with, and he agreed him- 
self to have, almost unlimited powers 
of control in the ad airs of this com- 
pany ; and share-holders, who took 
their shares in the face of the memo- 
randum, would know that they were 
to have the advantage of that man’s 
efforts. It may indeed have been one 
of the important reasons guiding peo- 
ple to become share-holders in the 
company. I think it is a condition, 
within the meaning of S. 10, and is 
therefore unalterable. If it were not 
a condition and it is not one of the 
objects — it is at the least a statement 
of fact, solemnly made in the memo- 
randum, namely that this man has 
undertaken this business and is given 
these powers, and how a Court can be 
asked to delete from a memorandum, 
or how the company by its resolution 
can delete a statement of fact like 
this, I do not :^ee. I find no provision 
in the Company’s Act permitting it 
and I see no ground on which the 
resolution of the company so doing 
could be sustained. 

It follows, in my judgment, that 
this petition must fail and ought to 
have been dismissed. I think it is 
desirable to say that nothing that we 
are saying will affect the rights under 
the contract as between Mr. Venkata- 
rama Aiyar and the company. Whe- 
ther in fact he has resigned, in a bind- 
ing fashion, as is alleged by the com- 
pany, whether he has been guilty of 
misconduct as is alleged by the com- 
pany, whether the company have 
broken their contract by dismissing 
him or refusing to employ him fur- 
ther, are questions which can be de- 
termined in the ordinary course of 
law : and it does not assist any one to 
arrive at a resolution of those ques- 
tions to apply to the Court in this 
way, or for the company to pass 
special resolutions, as thpy purport to 
have done in this case. These matters 
are entirely open and remain for deci- 
sion in any suit that has been insti- 
tuted or may be instituted between 
the parties. 

This appeal must be allowed with 
costs on the higher scale. 

Ranaesam, J. — I agree. 

Appeal allowed^ . 
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Full Bench 

Sohwabe, C.J. AND CouTTS Trotter 
AND Kkishnan, JJ. 

In the matter of a SeconJ Grate 
Plea ter ^ Ratn'ichan irapur. 

24th July, 19:3 

Legal Practitiontrs Acf, S, 
in conduct anti advising no»puyme t of taxes 
or boycott of Courts.in t^hort^ brcak'ng lotv and 
order justifies rejtisal to i«c>ue sanad. 

Courts should uo( consider what the political 
opinions of anybody are, whether tliey are 
members ot the letcal or any other profession. 
But while the Courts will alwiys uphold the 
liberty of the subject in thought or speech, an 
applicaut who comes to ask for the issue or 
renewal of a stnad, is ap.dying to he treated 
as a part of the maobinery, for the mainten- 
ance of law and order in the body politic and 
to take an active part in administering, for 
the other subjects of the Crown, the benefits 
that may be supposed to result from the up- 
keep of law and order. It is intolerable and 
illogical that a r.' an should seek 'o be put in 
that positi n, while at the same time he is 
laying that law and order should be disobeyed, 
and taxes are not to be paid and that all pu >lio 
• offices are to be abandoned, in order to 
paralyse the very life of t^e body {.olitic, apart 
altogeiher from any other views he may inter- 
tain, as to the desirability of the person or tbe 
particular members of tbe Government be 
attacks, or the particular ch.»racter of tbe 
transictions carried on, in these Courts. A 
Court would not without stultifying itself, 
issue a certificate a man, who, in the sa ne 
breath that be is asking for it, cuts himself off 
and announces bis intention to do his best to 
out oft others, from the life of tbe state. 

IP 129 C 2, P 130 C 1] 
The Aivocate General — for Govern- 
ment. 

The Pleader in person 
V. V, Sn'nivasfa Iyengar for T. R, 
Ramachandra Aiyar — for the Vakil’s 
Association 

Schwabe, C. J. — In this case, a 
Second Grade Pleader has applied for 
a renewal of his certificate. The 
facts stated to us by the District Judge 
are that he was convicted, for refus- 
ing to give security, he having been 
called upon to do so, by reason of two 
speeches said to have been delivered 
by him, in the Godavari District, at 
meetings held about the 6th of April, 
W21, and on the 28th of January, 1922. 
The effect of the.se speeches, as prove- 
ed in evidence— short-hand notes being 
produced by the police officials who 
heard them — was instigating the peo* 
pie, among other things, not to pay 
4U1 there had been a meeting 
of thn Congress, the decision of which 

M/17 & 18 * 
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the respondent apparently advised, 
should guide the population, as to 
whether they should or should not 
pay taxes tc the recognised authori- 
ties. It was also alleged that he 
stated that he objected Co the Knglish 
Courts and the methods of English 
Courts and recommended the people 
to eschew those Courts, or to go to the 
Courts set up, or to be set up, by the 
said Congress. 

It is quite clear that, so long as a 
man professes views of that kind and 
advises the people to act in that way, 
he is not a fit person to be entrusted 
with a part of the aiministration of 
jnsiice, in the existing Courts of this 
Country ; and I am quite clear that 
the making of these speeches is such 
conduct, as calls upon this Court in 
the exercise of its disciplinary powers 
to take action. 

Mr R comes up before us and puts 
in a statement, denying the accuracy 
of the reports of the spetches. His 
denial however, does not go very far' 
nor do I think that he can disregard 
the evidence that was gwen and 
accepted in the Court, before which 
the matter came Ho expresses no 
regret for the tone of his speeches and 
he does not say that he has seen the 
error of his ways, or that he promises 
in future, if permitted to practise, in 
the Courts, to conduct himself as a 
loyal adherent of the Government, 
responsible to those Courts, or any- 
thing of that kind ; and we can only 
say that, as long as his attitude 
remains as it is. we ‘cannot permit a 
sanad to be issued to him. It will be 
open to him, on some future occasion, 
if he is so minded, to attempt to 
satisfy this Court of a genuine change 
in tbe attitude that he has at present 
adopted and to ask the Court to take 
a different view hereafter. Of course, 
nothing that we can say now will in 
any way fetter the Court, which is to 
deal with such an application, if and 
when it is made. 

Coutts Trotter, J.-T am of the same 
opinion. I want to make it as clear as 
I can, that, speaking for myself, the 
last thing that I think that we should 
consider ourselves concerned with, in 
the the or'^inary way, is what the 
political opinions of anyhod) are, 
whether they are members of the 
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legal, or any other profession. But 
while the Courts will always uphold 
the liberty of the subject in thought 

I r speech, an applicant, who comes 
0 ask for the issue or renewal of a 
anad, is applying to be treated as a 
tart of the machinery, for the main- 
enance of law and order in the body 
)olitic and to take an actire part in 
Ldministering, for the other subjects 
>f the Crown, the benefits that may 
)e supposed to result from the upkeep 
)f law and order. It is intolerable 
ind illogical that a man should seek 
;o be put in that position, while at the 
same time he is saying that law and 
^rder should be disobeyed, and taxes 
s.re not to be paid and that all public 
offices are to be abandoned, in order 
bo paralyse the very life of the body 
politic, apart altogether from any 
other views he may entertain, as to 
the desirability of the person or the 
particular members of the Govern- 
ment he attacks, or the particular 
character of the transactions carried 
on, in these Courts. With these 
matters, I have nothing to do. But I 
feel assured that this Court could not 
without stultifying itself, issue a 
certificate to a man, who, in the same 
breath that he is asking for it, cuts 
himself off and announces his inten- 
tion to do his best to cut otf others 
from the life of the state. 

Krishnan, J.— I entirely agree with 
the judgments that have been just 
delivered by the learned Chief Justice 
and my learned brother Ooutts Trotter 
J. I think it is perfectly clear, that 
80 long as the applicant is in the 
frame of mind, which is evidenced, 
by his two speeches, Exs. A and B, it 
is not possible to give him a sanad to 
practise in Courts. W'en he changes 
that frame of mind effectively and 
makes it clear to this Court that he 
has done so, in a manner which we 
could rely upon, it would be then time 
to consider whether his sanad should 
be renewed. For the present, I agree 
that our order should be that his sanad 
should not be renewed. 

Sanad refused. 
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Spencer and krishnan, JJ. 

Doraistnami (Minor) and others — 
Defendants 3, 4 and 5 — Appellants. 

T 

Chvjambaram and others — 

Plaintiff and defendants 6, 7 and 8 
Respondents. 

S. A. No. 924 of 1921, Decided on 
7th March 1923, against the decree 
of the Addl. Sub. J., Trichinopoly in 
O. S. No. 351 of 1920. 

(o) Execution sale — Sale without notice 
under O. R. 22 may be nullity but tviih^ 
out notice to legal representative of J — D 
dying just before actual sale is not a nullity, 
{Case law discussed). 

If any orHer is passed by an executing 
Court against a party without notice being 
given to him of the application which gave 
rise to the proceedini's the party behind 
whose back such prooeediugi are taken, will 
not be bound by the order. Further, if pro- 
cess is issued without the notice, which 
Order 21, R. 22 prescribes in oases where the 
judgment-debtor is dead or the decree is more 
than one year old, the want of notice might 
constitute a material irregularity entitling a 
person whose interests have been afiected 
to apply either under O. 21, R. 90 or by suit 
to have any sale of property that has been 
held upon the decree-holder’s application set 
aside. But if the decree-holder has done Ml 
that the law requires him to do and if the 
judgment-debtor or one of the several judg- 
ment-debtors, where there are more than cne, 
happens to die during the course of the 
execution of the sale warrant, or it may be 
while the auctioneer is actually holding the 
auction, the tale is not invalidated by the 
accident of the owner’s death before the 
sale is completed. 22. M. 119, 26. M L. J, 
267 and 41. M. L. J. 547. 6 Mad. 180 ; 
15. M. 399 Diet. [P. 131, C. 2 P. 132, C. 1] 

A decree once passed does not become 
birred or incapable of being executed by 
reason of the death of a judgment-debtor, nor 
do execution proceedings abate owing to the 
failure of the decree-holder to bring the 
legal representatives of a judgment-debtor 
on the record. O. 21, R. 22 is the only pro- 
vision which deals with legal representa- 
tives of parties to decrees and that only ap- 
plies to the commencement of execution pro- 
ceedings. The legal representatives of judg- 
ment-debtors who die during the course of 
processes of Court being executed are able to 
watch public sales without being personally 
served with notice. When the law only 
prescribes the issue of notice to them at the 
commencement of execution proceedings, they 
cannot claim as a matter of right to have fresh 
notice, if their '‘epresentation of the deoeas-i 
ed’s estate commences during the progress ofj 
the carrying out of the processes of the Court,! 
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nor are they juitified in treating such pro* 
ceMCS as invalid for want of jurisdiotion on 
the part of the Court and its officers. 1933 
Mad. S07 Dies, and 25. Bom. 337 (P. C.) Foil. 

tP 132 C 1 2) 

(6) Civt/. P. C., O. W, R, SB — Process with- 
out notice does not affect jurisdiction. 

So long as O. 31, R. 32 (3) permits an execut- 
ing Court to dispense with notice for reasons 
to be recorded it is difficult to see bow the 
issue of process without notice and without 
recording reasons would affect the jurisdic- 
tion of the Court or would be more than an 
irregularity. 1932 Mad. 307 Exp., 20 Cal. 370. 
Foil. 32 CaL 396 Exp., 12. Mad., 211 and 15. 
Mad. 399 Foil., 23. Mad. 119. Dies.. 61 I. C. 
291. Exp., and Diet., 23. Cal. 636 Foil. 

tP 132 C 1] 

S, Srinivasa Aiyangar — for Appel- 
lants. 

L. S. Veeraragava Aiyar and 5. 
Muthia Mudaliar — for Respondents. 

Spencer, J. — This suit was bro- 
ught by one of the reversioners to 
the estate of one Muruga Pillai for 
a declaration on behalf of himself and 
defendants 6 and 7 that the private 
sale of items 1 to 8 in the plaint 
schedule and the Court sale of items 
9 to 11 during the lifetime of Muruga 
Pillai’s widow (1st defendant) are not 
binding beyond the lifetime of "the 
widow, who died during the pendency 
of the appeal in the lower appellate 
Court. The District Munsif dismis- 
sed the suit in toto. 

In appeal the Additional Subordi- 
nate Judge held that the Court sale 
of items 9 to 11 was void and gave 
the plaintiff a decree accordingly. 
He held that the private sale of 
items I to 8 by the widow under 
Ex. B was binding on the reversion- 
ers to the extent of Rs. l,00i) only 
and made the amount a charge on 
these items excepting item 5 and half 
of item 8. 

The learned Subordinate Judge’s 
reason for holding the Court sale to 
be void was that it took place on 
January 17th, 1916 after Muruga 
Filial had died on December 16th, 
1^15, and that no representatives of 
the deceased owner were brought on 
r®'’ord. He was of opinion that 
the Court had no jurisdiction to sell 
®“® P*’operties of deceased person 
without any. representatives being 
brought on the record and in sup- 
port of this view he cited Ramaswami 


T. Bagirathi (1), Krishnayya v. Un' 
nissa Begam (2), Groves v. Adminis" 
trator-Oeneral (3) and Rayarappan 
Nainbiyar v. Malikandai Aketh Mayan 
14). Besides these cases there is a 
recent decision of a Bench of this 
Court in Raghunathaswami Aiyongar 
V. Gopal Rao (5) in which Ramesara, 
J., in holding that a sale in execu- 
tion carried out against a dead person 
(or no person as he says) was void 
and should be regarded as a nullity 
and had not got to be set aside, 
observed that it was “opposed to all 
notions of justice to allow legal pro- 
ceedings to be taken against an estate 
without there being some one on the 
record to represent the estate.*’ I 
presume that the learned Judge when 
he used these words had in his mind 
the principle of audi alteram partem 
which in Narayana Kothan v. Kalia 
anasundaram Pillai (6) was spoken of 
as a principle which could not justi- 
fiably be disregarded except where it 
was necessary to do so in order to 
protect bona fide purchasers at Court 
sales. If any order is passed by an 
executing Court against a party with- 
out notice being given to him of the 
application which gave rise to the 
proceedings, I entirely agree that the 
party behind whose back such pro- 
ceedings are taken, will not be bound 
by the order. Further, if process is 
issued without the notice, which 
Order 21 Rule 22 prescribes in cases 
where the judgment-debtor is dead 
or the decree is more than one year 
old, I consider that the want of notice 
might constitute a material irregu- 
larity entitling a person whose in- 
terests have been affected, to apply 
either under O. 21 R. 90 or by suit 
to have any sale of property that has 
been held upon the decree-holder’s 
application set aside. But if the de- 
cree-holder has done all that tbe law 


(1) U«831 6 Mad. 180. 

(2) [1891] 15 Mad. 399. 

(3) [1898] 22 Mad. 119—8 M. L. J. 
288. 

(4) ]1914] 26 M. L. J. 267— 2^^ I. O. 
251. 

(5) 1922 Mad. 307—15 L. W. 123— 

(1921) M. W. N. 732—41 M. L.J. 
547—68 L C. 667. 

(6) [1895] 19 Mad. 219. 
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requires him to do and if the judg- 
ment-debtor or one of the several 
judgment-debtors, where there are 
more than one. happens to die during 
the course of the execution of the 
■>ale warrant, or, it may be, while the 
auctioneer is actually holding the 
iuction, with due respect i fail to 
^eo how the sale is invalidated by the 
accident oi the owner’s death before 
the sale is completed. It has been 
suggested that as soon as a judg- 
ment-debtor dies his interest in the 
property passes to his legal repre- 
sentatives, and that the law nowhere 
permits the sale of a jead man’s 
assets. On the other hand Ss. 50 and 
S3, Civil Procedure C’ode, speak of 
“the property of the deceased” and 
S. 50 provides for decrees being 
executed against such property ia 
the hands of legal representatives. 
Although it may not be accurate to 

I eak of a dead man as owning pro- 
xty, it is well understood that in 
w there are estates of deceased 
Tsons. The definition of “legal 
presentative” in S. ?, clause 11, 
P, C. speaks of such estates So 
ng as O. 21, R. 22 (2) permits an 
:ecuting Court to dispense with 
>tice for reasons to be recorded, it 
' ditificult to see how the i^sue of 
•OCGS3 without notice and without 
Icording reasons would alTect the 
irisdiction of the Court or would be 
lOre than an irregularity. The ops- 
ition of O. 22, R. 4, wliich provides 
ir the legal representatives of de- 
sndants wlio die during the pendency 
f a suit being brought on the record, 
as been excluded from execution 
roceedings. So a decree once passed 
oei- not become barred or incapable 
f being executed by reason of the 
eath of a judgment-debtor, nor do 
xecution proceedings abat^ owing to 
he failure of the de ;rte-holder to 
ring the Itgal representative of a 
iidg meiit-debtor on the record. O. 21, 
i. 22 is the only provision which 
eals with legal repre^tniatives of 
>arties to decrees and that only appli- 
s to the commencement of execution 
»roceedU‘gs The legal representa- 
ives of judgment debtors, who die 
lurirtg the course of the processes of 
)ourt being executed, are able to 
vatqh publto sales vyithout being 


personally served with notice. When 
the law only prescribes the issue of 
notice to them at the commencement 
of execution proceedings, they can- 
not claim as a matter of right to have 
fresh notice if their representation of 
the deceased’s estate commences du- 
ring the progress of the carrying out 
of the processes of the Court, nor are 
they justified in treating such pro- 
cesses as invalid for want of jurisdic- 
tion on the part of the Court and its 
olBcers. In my opinion the view 
taken in Raghunathaswami Aiyangar 
V. Oopala Rno (5) that a sale in 
execution carried out against a dead 
person is se void is based on a 
fallacy, and I think we are bound to 
follow the judgment of the Privy 
Council in Malkarjun v. Narkari (7) 
in preference to the decision of a 
Bench of our own Court. Their 
Lordships distinctly say that a judi- 
cial sale is not a nullity if it is held 
withf'ut a notice being given to the 
proper legal representative of a de- 
ceased per.'^on. They observe that to 
treat such an error (that of serving 
with notice a person who did not 
legally represent the estate) as 
destroying the jurisdiction of 
the Court is calculated to introduce 
great confusion into the administra- 
tion of the law. They add that 
strangers to a suit are justified in 
believing that the Court has done that 
which by the directions of the Code 
it ought to do. They point out that 
when a Court tries a suit with- 
out a debtor or his estate being 
subject to its decree it actually never 
possesses the jurisdiction which it 
purports to exercise, but it is a 
difterent matter when the Court has 
by its decrees established the debtor’s 
liability and is in the process of work- 
ing it out against hU estate. 

My learned brother Hemesam, J. 
distinguished this case on the facts 
from those in Rag 7tat/iciswami Aiyan~ 
gar V. Uopnl Rao (5). He observed 
that in ^Jf.llkat'jun v. Marhari (7) an 
application was made to bring the 
legal represen tatives of the deceased 
judgment-debtor on the record, the 


0) [i90i] 25 Bom. 337—27 I.A. 216— 

2 Bora. L. R. 927—10 M. L, J. 

368 (P.C,) 
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Court received the application and did 
issue notice to the party named as the 
heir. Only it issued notice to the wrong 
heir. But in the case before him he 
said that the procedure laid down by 
the Code was not followed. He does 
not state what procedure he means, 
but from what precedes he can only 
mean that general obligation of 
bringing some one on the record at 
every stage to represent the estate of 
the judgment-debtor. I have tried to 
show already by a reference to O. 22, 
Rr. i and 12, Civil Procedure Code 
that there is no statutory obligation 
of such a kind cast upon decree- 
holders during the prooessual stages 
of execution of their decrees. The 
above are my reasons for considering 
that the Subordinate Judge was wrong 
in reversing the decree of the District 
Munsif and that we should now 
restore the trial Court’s decree so 
far as these items are concerned. But 
some of the reported decisions relied 
on by the Subordinate Judge and some 
quoted in the arguments in this Court 
remain to he noticed. 

The judgment in Ramaswami v. 
Bagirathi (1) is a very short one. 
The learned Judges do not say that 
the sale was a nullity, but they set 
it aside on the ground that the further 
process of sale could not legally issue 
without some representatives of the 
deceased judgment-debtor being on 
the record. In revision they reversed 
the order of a Subordinate Court 
which confirmed a sale under S. 312 
of the old Code (O. 21, R, 92 of the 
present Code). It is not clear from 
the report whether the order for sale 
was passed behind the back of the 
legal representatives. If that was 
the case, they naturally objected 
under S. 311 to its legality. 

Biyyakka v. Fakira (8) is an authori- 
the proposition that if a 
judgment-debtor dies between an 
order for possession being made 
under S. 318, Civil Procedure Code 

ftnd being executed, 
there is no necessity to bring his 
legal representatives on record bet- 
ween that date and the date of execu- 
ting the order. This supports the 
view I have taken, the difference 

(8) [1889] 12 Mad. 211. 


being only in the nature of the decree 
to bo executed. 

In Krishnayya v. Unnessa Begum ( l) 
the omission to bring legal represen- 
tatives on the record is treated not as 
making the sale void but as being a 
material irregularity which the learn- 
ed Judges say must necessarily cause 
substantial injury to the legal repre- 
sentative. Why this is necessary is 
not made clear. 

In N^aroyana Kothan v, Knliyaufu 
suTi'iaram PiUai (6) the confirmation 
of a sale without notice to a judg- 
ment-debtor, who had been declared 
insane after the decree and before the 
sale, is treated as an irregularity but 
not as making the sale void. In Groves 
V. Ailministrator-Genera! (3), Boddam, 
J. repeats the fallacy about the sale 
of a dead man’s property passing no 
rights to the purchaser but in the 
result the sale was not treated as a 
nullity, but it was set aside in revi- 
sion of an order passed in execution. 
Rayarappan Namhiar v. Mallikiiniai 
Akkeik Mnyan (4) follows Rumas'cnmi 
V. Bagirathi (1) and Groves v. Admi- 
mstrator-General (3) and attempts to 
distinguish Mnlikarjun v. Narhari (7) 
as being a case of a bona fide pur- 
chaser. It is not clear whether there 
was an order for sale made in this 
case without notice to the legal 
representative of the deceased mort- 
gagor. If an order of Court was 
made without notice to the party 
concerned, the decision may be right. 

Sheo Prasad v. Hira Lai (9), the 
judgment of a Full Bench of five 
Judges (one dissenting) dissents from 
Ramaswami v. Bagirathi (I) and 
refutes the theory that the death of 
a judgment-debtor would cause an 
attachment to abate or make it neces- 
sary for a judg.Tient-creditor to take 
steps to keep the attachment alive. 
The observations of Edge. C. J. at 
p. 446 are very pertinent to the pre- 
sent case. He says “ I do net find- 
in the Code of Civil Procedure any 
provision requiring notice to bo given 
personally -to a judgment-debtor or 
his legal representative of a sale of 
property under attachment.’ 


(9) [1890] 1*: All. 440 --(l890) A.W N 
103 (F. B.) 
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“To hold otherwise would be to 
impose upon the purchaser at an 
execution sale under a decree the 
necessity of ascertaining before he 
paid the purchase money whether the 
judgment-debtor was alive at the 
actual moment wnen the sale took 
place, on the risk of losing the pur- 
chase money which he paid and the 
property in respect of the purchase 
of which that money was paid, and 
would in any event render it difficult 
for such a purchaser to maintain his 
title under his sale certidcate if sub- 
sequently challenged by the legal 
representative of the deceased judg- 
ment-debtor the exact date of whose 
death it might be impossible for the 
purchaser to ascertain or prove.*’ 

In Aba v. Dhondu Bai (10) one of 
the learned Judges (Jardine, J.) 
follows Sheo Prasad v. Hira Lai (9) 
and the other (Ranade, J) prefers the 
Madras view. This was prior to the 
Privy Council decision in Malikarjun 
T. Narkari (7) which settled the 
question. 

Gopal Chunder Chatterjee v. Guna^ 
moni Dasi (11) treats the issue of a 
notice to the legal representative of 
a deceased judgment-debtor as a con- 
dition precedent to the issue of a 
warrant of execution. This is the 
view about jurisdiction in execution 
matters which the Privy Council 
condemn as being calculated to intro- 
duce great confusion into the admi- 
nistration of the law, 

Pre/nmoyi Chowd hrant v. Preonatk 
Dhur (12) follows Sheo Prasad r. Hira 
J al (9). The learned Judges observe 
that the omission to place on the 
record the heir of a judgment-debtor 
who died during the course of execu- 
tion did not vitiate the sale but was 
at most an irregularity. 

In Khtarajmal v Daim (13) there 
was a sale of the estate of a deceased 
man which estate was not represented 
in the suit itself. This made the sale 
of property without jurisdiction and 


(10) 

1895 

19 Bom. 276, 

(U) 

1893 

20 Cal. 370. 

(12) 

18961 

23 Cal. 636. 

(13) 

1905] 

32 Cal. 296—32 I. A. 23— 


1 C.L.J. 584—8 Sar. 734—2 A.L. 
J. 71—9 C.W.N. 201—7 Bom. L. 
R. 1 (P. C.) 


null and void. This is not an authori- 
ty on the legal consequences of 
failure to get representation of a 
deceased judgment-debtor’s estate in 
execution, but it belongs to the first 
class of cases described in Malikar- 
jun V. Narhari (7) where a defendant 
does not come under the jurisdiction 
of the Court that tries the suit and 
passes the decree. 

Bepin Behary Beva v. Sasi Bhushan 
Datta (14) is another case that follows 
Sheo Prasad v. Hira Lai (9) and Mal- 
ikarjun V. Naphari (7). A sale held 
when the Court was aware of the death 
of one of the judgment-debtors was 
treated not as a nullity but as void- 
able at the instance of the persons 
affected. It again was followed in 
Jagadish Bhattacharjee v. Bama 
Sundari Dasya (15) where the judg- 
ment-debtor died after attachment 
but before the sale and the sale held 
without his legal representatives 
being brought on the record was held 
to be not necessarily invalid but open 
to attack on the ground of irregula- 
rity. 

In Buhni Nandan Ghose v. Rajendra 
Hath Ghose (16) the principal defen- 
dant died before the preliminary 
decree was made absolute in a mort- 
gage suit and his legal representative 
was not brought on the record. The 
High Court observed that the execu- 
ting Court had no jurisdiction to sell 
the property and the decree or sale 
would be a nullity as against persons 
who were not properly represented, 
and might be disregarded. The want 
of jurisdiction here was in the Court 
that tried the suit, and not in the 
executing Court and therefore it was 
a radical defect like ic was in Khiaraj- 
mat V. Daim jX^). 

These decisions show that, apart 
from the Privy Council decision in 
Malikarjun v. Narhari (7), the balance 
of authority is in favour of the 
view taken in Sheo Prasa ’ v. Hira 
Lai (9) and against that in Rama- 
swami V. Bagirathi (1), Rayarappan 

(14) [1913] 18 C.W.N. 766-18 C.L.j" 

628—22 I. C. 95, 

(15) [19191 23 C.W.N. 608— 29 C.L.J. 

411—51 I. C. 972. 

(16) [1920] 61 I. C. 291. 
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Nambiar r. Mallikandi Aketh Mayan (4) 
and Raghunathaswami Aiyangar v. 
Gopal Rao (5). 

As regards items 1 to 8 excluding 
item 5 which was found by the Dist- 
rict Munsif to belong to tbe 2iid 
defendant the Subordinate Judge 
found that the sale of these items was 
not for a proper price and that out 
of the sale price of Rs. 1,740 only 
Rs. 1,000 was received for purposes 
binding on the estate. I do not 
think that sales should be revised 
lonar after they have taken place on 
a mere estimate as to what price the 
property sold ought to have fetched. 
The mortgages on items 2, 3, 
6 and 7 were usufructuary . and 
there was no necessity to sell 
items 1, 4, 5 and 8 which were not 
encumbered in order to discharge 
usufructuary mortgages. When the 
mortgagee gets the usufruct 
of the land in lieu of interest 
the debt does not by lapse of time 
become an increased burden on the 
land, but if such mortgaged property 
is sold outright the reversioners are 
deprived of the chance of redeeming 
it. The sale of these items was evi- 
dently neither a prudent nor a bona 
fide transaction. The Second Appeal 
is dismissed as regards this part of 
the claim. Each side will pay and 
receive proportionate costs through- 
out. The memorandum of objec^tions 
is not pressed and is dismissed with 
costs. 

Krishnan, J. — This Second Appeal 
arises from a suit brought by a rever- 
sioner to have it declared that certain 
alienations of properiies of one Muruga 
Pillai tbe Ust male owner after his 
death, are not binding on the rever- 
sioner. One of the sales so challenged 
is a Court sale of items 9 to 11, in 
execution of a decree obtained against 
Muruga Pillai. These items had been 
attached in execution of that decree, 
and ordered to be sold by the Court 
and the proclamation for sale had 
been also issued during the life-time 
of Muruga Pillai. Muruga Pillai 
seems to have died some time there- 
after and just before the auction sale 
actually took place ; and no one had 
been added to the record as his legal 
representative. His widow the lat 
defendant was the proper party to be 


so added. The 2nd defendant who* 
though a reversioner himself, was not 
a party to that decree, purchased the 
properties in Court auction and he 
claims to be a bona fide purchaser 
for value and that claim has not been 
displaced by any finding of the lower 
appellate Court. No applications 
under Rr. 89, ^0 or 91 of O. 21, C. P. C. 
having been made the sa‘e was in due 
course confirmed under R. 92 and a 
sale certificate issued to the 2nd de- 
fendant. The legal representative, 
the widow, has never challenged the 
validity of the sale but the rever- 
sioner, the plaintiif, contends that 
the sale was a nullity and was void 
because at the time it took piice 
the estate was not represented by 
any one on the record. The Sub- 
ordinate Judge has upheld his conten- 
tion and declared the sale void follow- 
ing Ramaswami y.Bhagiralhi (i) Krish^ 
nayya v. Unnissa Begum (2), Graves 
V. A iministrdtor-General (3) and Ra~ 
yarappan Nambiar v. Malikiindi Aketh 
Mayan (4). It may be mentioned that 
there is further a recent ruling of a 
Bench of this Court in Raghunatha- 
stcami Aiyangar v. Gopal Rao (5) in 
support of his view where it was held 
that •* a sale in execution carried out 
against a dead person (or no person) 
is void and should be regarded as a nul- 
lity and has not got to be set aside.” 

This extreme view introduces a 
most serious uncertainty into Court 
sales aiid will tend to further dissuade 
bidders from coming forward in Court 
auctions, a result to be avoided if 
possible. As pointid out by my 
learned brother it does not seem to be 
in accord with the principles laid 
down by the Privy Council in Malkar- 
jun V. Narhari and we must of 
course follow the former in prefer- 
ence to the decisions of our own 
Court In Ragunathaswairii Aiyangar 
V. Gopal Rao (5) Ramesam J. has 
tried to distinguish this case by con- 
fining its elfect to its own facts : the 
principles laid down in that case 
do not however seem to me to be 
affected by the particular facts tiere. 
Their Lordships say that “ if the 
Court took proceedings wholly with- 
out jurisdiction the plaintiffs (the 
legal representatives) would remain 
unaffected by them but a decree had 


136 DORaiswami V. Chidambaram PlLLAY(Krishnan, J.) 1924 Madras 


been made and partially, though to a 
minute extent, executed against Na- 
gappa (the original debtor) and his 
estate was liable to make good the 
balance and that to enforce this lia- 
bility was within the jurisdiction of 
the Court.” ihen they go on to dis- 
tinguish the case of Baswmtoppa v. 
Ranu (17) on the ground that the dec- 
ree there was itself a nullity. They 
say that in that case “ neither 
the debtor nor his estate was 
erer made subject to the decree, 
the liability was never establish- 
ed and the process of execution 
had nothing to rest upon ** and they 
point out that “ it is a different mat- 
ter when the Court has by its decree 
established the debtor’s liability and 
is in the process of working it out 
against the estate. The case of 
Khairajmaf v. Daim (15) relied on by 
Ramesam, J. in Raghunathaswami 
Aiyangar v. Copal Rao (51 above cited 
is a similar case where the decree was 
itself void. Their Lordships proceed 
to say in Malkarjun's case* (7) that 
“ it was necessary for the plaintitfs 
to set aside the sale and that the 
omission to strve notice on the pro- 
per legal representative was a serious 
irregularity.” Now under O 21 R. 22, 
C. P. C. a proviso has been added 
enabling the Court in certain circum- 
stances to dispense with such notice 
so that even the non-service of notice 
may not always be an irregularity. 
It is clear from Malkarjun's case (7) 
that when the Court has jurisdiction 
its sale cannot be treated as a nullity 
but can only be set aside if at all for 
irregularity. I am inclined to agree 
with the view of Mahomood, J. in the 
Full Bench case in Sheo Prasa ! v. 
Hira Lat (9) that failure to add the 
legal representative of a deceased 
judgi. len t- debtor is only an irregula- 
rity and that to set aside a sale on 
the ground of irregularity, it must be 
shown that it has led to substantial 
loss or injury otherwise the sale must 
be supported more especially when 
the puaebaser is a bonafi le purchaser 
for value. I am unable to adoot the 
view in Krishnayya v. Unnissa Begum 
<2) that the failure to add the legal 
representative to the record is a ma- 

(L7) [18851 9 Bom. 86. 


terial irregularity which necessarily 
leads to substantial injury. Such 
injury must be proved whether the 
Sale is sought to be set aside by an 
application under O. ■-'I, R. 90 or by 
suit. 

That the failure to add the legal 
representative of a deceased judg- 
ment-debtor to the record after at- 
tachment is only an irregularity is 
the view accepted by the other High 
Courts and the weight of authority, 
as my learned brother who has dealt 
with the authorities cited at length 
points out. is in favour of that view. 
I should have however in view of the 
Nladras cases cited referred the point 
to a Full Bench but the ruling of the 
Privy Council in Malkarjun v. Nar- 
hari (7) renders it unnecessary to do 
so. 

Now in the case before us though 
the suit has been brought within 
one year as provided in Art. 12 
it has not been establish «d that 
any substantial injury has been 
caused by the failure to add the 
widow to the execution record. As 
already stated she does not dispute 
and she has never disputed the vali- 
dity of the sale nor has she asserted 
that by not being added to the record 
she has been injured by losing any 
opportunity that she otherwise 
would have had for getting the sale 
set aside. For the above reasons I 
agree with my learned brother that 
the decree of the Sub Judge must be 
reversed and that of the Dist**ict Mun- 
sif restored with regard to items 9 
to 11. 

The next question is as regards 
item- J. 2, 3. 4, 6, 7 and half of item 
8. These items were «old by the 
widow to the 2nd defendant for 
Rs. 1 000, Rs. 875 were due under a 
usufructuary mortgage by Muruga 
Piliai himself on items 2, 3 6 and 7 and 
Rs. 125 were required for 1st defend- 
ant’s maintenance. The Subordinate 
Judge finds that the consideration of 
Rs. 1,000 is binding on the estate- 
But he holds that the sale was frau- 
dulent as it was for a very inadequate 
price, the properties being worth at 
least Rs. 1,740 at the time of the sale 
and as it was made by the widow 
very shortly after her husband’s death 
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and in favour of her brother*t» brother- 
in>law, the 2nd defendant. There was 
no real necessity to sell all the 7 items 
to pay off a usufructuary mortgage 
on only 4 of them, I think therefore 
that the Subordinate Judge was right 
in setting aside the sale as fraudulent 
and giving the 2nd defendant a charge 
for Rs. 1,000 on the properties. It 
was not argued that the sale should be 
upheld as the whole of the considera- 
tion for it under the sale deed had 
been found be for purposes binding 
on the estate; but it was only contend- 
ed that the purchaser should be al- 
lowed to pay Rs. 740 more, the defici- 
ency in the price to the rever- 
sioners and the sale shouli thereupon 
be affirmed. I do not think that that 
can be done as the sale is shown to be 
fraudulent one; this is not the case 
of a sale, being a proper sale, where 
a small portion of the consideration 
is shown to have been not binding on 
the reversioners. 

I agree in dismissin g the Second Ap- 
peal as regards these items and to the 
order of cos's proposed by my learned 
brother and aUo to the dismissal of 
the memorandum of objections with 
costs. 

Appeal allowed in part. 


# * 1924 MADRAS 137 

Spencer and Devadoss, JJ. 

T. K. V. Paramasiva Thevar — De- 
fendant — A ppellant. 

V 

Pulukaruppa Thevar and otftertt — 
Respondents. 

A. A. O. ITo 74 of 1923, Dacided on 
29th August 1923, against the order of 
the D. j, Tinnevelly D/-6th Jan. 1922 

(o) Limitation Act, Art I >6 — Applies to 
0 verjf application to set aside a sale whether 
for illegatity or for irregularity. 

The Wording of the article includes all 
applications made under the Code to set aside 
a sale and not only aoplicatious specifically 
provided for by the Code, under Rr. kj, 9J, or 
®1* Whether the ground for peeking to set 
aside a sale Is the commission of an irregularitv 
or illegality and whether S, 47 cr O. 21, R 90 
Is the appropriate provision of Law, to be 
entered at the bead of the petition, an appli- 
cation under the Code of Civil Procedure to 
®8lde a 8»le in execution of a decree falls 
Within the definition in Art 166. 11 L. W. 59 


16 L. W. 934. 38 M. 1076, 1 L, W. 969, 16 
L. W. 178.46 Cal. 975 and 61 1.0. 833 (PaL) 
Foil. IP. 138 C. 1, P. 140 C, 3J 

ib) Execution sale — Not necessarily a nullity 
because repre-^entative is m t on record. 

A sale does not neceisarily become a nullity, 
in consequence of a judgment debtor being 
dead and bis legal representatives not being on 
record, when it t^tkfs place 26 M. L. J. 267 
Diss. 18 L.. W. 577. 43 M. 313, 1 L. W, 969. 11 
L. W. 59. 16 L. W. 934.16 L. W. 178,46 Cal. 971, 
and 6l I. C. 833 Foil. 43 Bom 335 and 37 Cal. 
5S8 DifS. 42 d. 733 and 10 L. W, 410 Disk 

[P. 138 C. 3] 

A. Krishnaswami Aijijar atid K. 
Bataf^ubramania Ayyar — for Appellant. 

T. Ranyachariar and P. V. Krishna- 
sxc.imi Ayyar— for Respondents. 

Spencer, J. — This appeal is con- 
cerned with an application, to set 
aside a Court s»le of mortgaged pro 
perty, which took place on November 
2lst, lHi9. It was filed by the 6th 
defendant on January, 17th, 1920, 
more than 30 days, after the date of 
the saU and was rejected by the 
Subordinate Judge, as being out of 
time. The learned District Judge 
confii*med his order. 

It is now contended that the omis- 
sion to publish the sale in Rayagiri, 
which is the village, where the land 
is situated, was not a mere irregu- 
larity but an illegality, that the 
petition though treated by the Sub- 
ordinate Judge in his judgment as an 
application under O. 21, ii. 90 of the 
Code of Civil Procedure, was pro- 
perly (as it purported to be) one 
under S. 47 and that the limitation 
period in such cases is 3 years under 
Art. 181 of the 1st Schedule of the 

Limitation Act. 

Assuming that the publication of 
the sale notice in Sivagiri, the parent 
village to which the suit land belongs 
according to the plaint and the mort- 
gage deed, and the failure to publish 
it in Rayagiri was something more 
than a material irregularity in pub- 
lishing the sale, we have to see 
whether a party to the suit who asks 
to have the sale set aside has 30 days 
under Art. 166, or 3 years under 
Art. D'l, to come in with his 
application. 

It is clear that Art. 18L is a resi- 
duary article, which can only be 
applied, if no other article dealing 
with applications under the Cole of 
Civil Procedure is applicable. 
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Whether the ground for seeking to 
set aside the sale in this case is the 
commission of an irregularity or an 
illegality and whether S. 47, or 
O. 21. R. 90 is the appropriate pro- 
Tision of law, to be entered at the 
head of the petition, it is undoubtedly 
an application under the Code of 
Civil Procedure to set aside a sale in 
execution of a decree and thus falls 
within the definition in Art. 166 

There is so much authority for the 
view that Art. 166 applies to all such 
cases that it hardly needs demonstra- 
tion that the residuary Art. 181 cannot 
be applied. 

By authority I have in mind the 
case in Neelu Neithiar v. Subramania 
Moothan (1). Kamayya’v. Ramamma (-), 
Payi'lanna v. Lakshminarasamma (3), 
(see the judgment of Sadasiva Ay- 
yar, J.J and Muthia Chettiar v. Bava 
So-hib (4) and GanapaUn Mu Inliar v. 
Kr ish nnmachari (5), Satish Chan'lra 
Kamungoe v, Nishi Chandra Daita (6) 
and Dci^ Narayan Singh ▼. Mulamma i 
yu.su/ (7). Unfortunately so long as 
contrary decisions remain in the law 
reports, without being overruled, it is 
possible to found arguments upon 
them. It has therefore become neces- 
sary to examine the cases which lend 
support to the argument that Art. 181 
is appropriate. 

It is not uncommon to hear a sale 
described as a nullity, if there is an 
illegality affecting the jurisdiction of 
the executing Court, and illegalities 
are commonly supposed to take ap- 
plications, to have sales set aside, 
out of the scope of O. 21, R. 90. 

. Erer since the Privy Council deci, 
sion in Mnlkarjun v. Narhari (8 ) 

(1) [1919] M.W.N.897— 11 L.W. 59— 
53 T.C. 809. 

(2) 1922 Mad. 95—16 L.W. 934 — 
(1922) M.W.N. 176. 

(3) [1915] 38 Mad. 1076—28 M.L.J. 
525—29 I.C. 314. 

(41 [1915] 1 L.W. 969—27 M.L.J. 605- 
26 I.C. 46. 

(5) 1922 Mad. 417—43 M.l.J. 184— 
16 L.W. 178- (1922) M.W.N. 
514—31 M.L.T. 135-70 I.C.743. 

(6) [1919] 46 Cal. 975—54 I.C. 431. 

(7) [1921] 2 P.L.T. 401—61 I.C. 823. 

{S) [1901] 25 Bom. 337—27 LA. 216— 

5 C.W.N. 10—2 Bom.L.R. 927— 
10 M.L.J. 368. 


distinguished between a total absence 
of jurisdiction and an erroneous 
working out of a valid decree against 
an estate, after its owner’s liability is 
established, there should be no room 
for misconception. But unfortu- 
nately, it is not uncommon to hear 
the expression “nullity** indiscrimi- 
nately applied to sales by Court, as 
if by the magical word the Statute 
of Limitations was abolished. If in 
the present instance the sale was a 
nullity, there was no need for the 
appellant to apply to have it set 
aside, under S, 47, or O. 21, R. 90. 
He could simply ignore it, so long as 
his possession was not disturbed- 

Rayarappan Namhiar v. Malikandi 
Aketh Mayan (9) is one of the cases 
in which a sale was held to be a 
nullity. It is one of those rare 
instances, where a person applies to 
be brought on the record as a defen- 
dant in execution. The decree-holder, 
when executing the decree, after the 
death of the mortgagor, judgment- 
debtor, failed to bring the mortgagor’s 
legal representatives on the record. 
So this representative, having got 
himself placed on the record, applied 
to the Court to record satisfaction of 
the decree and incidentally to set 
aside the sale held behind his back. 

The learned Judges may have felt 
themselves justified by the circums- 
tances of the case, in adopting the 
somewhat unusual procedure, but 
with due deference, 1 am unable to 
agree with their opinion that the 
sale was a nullity. It is unnecessary 
to repeat the reasons for my opinion, 
which I expressed at some length in 
Doraiswami v. Chidambaram Pillai{\0)t 
that a sale does not necessarily be- 
come a nullity, in consequence of 
the judgment-debtor being dead and 
his legal representatives not being 
on the record, when it takes place. 

The next case is Seshagiri Rao v. 
Srinivasa Rao (11) (Seshagiri Iyer 
and Moore, JJ.) The persons who 


(9) [1914] 26 M.L.J. 267-23 I.C. 251. 

(10) 1924 Mad. 13u— 45 M.L.J. 413— 

18 L.W. 577— (1923) M,W.N. 

817—33 M.L.T. 25—75 I.C. 46. 

(11) [1920] 43 Mad. 313—38 M.L.J. 
62— (1920) M.W.N, 127—56 I.C. 
260. 
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applied to have the Court sale set 
aside were parties to the suit, who 
had besn exonerated, but they had 
no notice of the execution proceed- 
ing^. The learned Judges recognised 
the fact that under the explanation 
to S. 47 a defendant, who has been 
exonerated, would yet be a party to 
the suit. Yet, they attempt to dis- 
tinguish MuthiaJi Chettiar v. Bava 
Sahib (4), where it was held that 
Art. 166 governed applications, under 
S. 47 to set aside sales, on the 
ground thac the application in that 
case was by a judgment-debtor. If 
the explanation to S. 47 means 
anything, this is no distinction at all. 
There is no provision in the Code, for 
persons who are not partie** making 
an application, with reference to a 
Court sale, except O. 21, R. 89, which 
requires persons interested to make a 
deposit, before the confirmation of 
the sale, that is, within 30 days of 
its taking place, R. 90 which is avail- 
*ble to persons entitled to reteable 
distribution besides persons haring 
an interest in the property sold, and 
R. 100 which requires persons dispos- 
sessed by a purchaser in execution of 
a decree to come to Ceurt within 
30 days of their dispossession. Stran- 
gers to the decree must under Art. 12 
(of the Limitation Act) file a suit^ 
within one year of the confirmation 
of the sale; or, if there has been 
fraud, then under Art. 95, within three 
years of their becoming aware of it 

I respectfully agree with the 
observation of Oldfield, J., in Gana- 
pathi Mudaliar '7, Krishnamachari ( 5 ), 
as to the soundness of the reasons 
giveii in Seshayiri Rao v. Srinivasa 
Rao (11), for apylying Art. 181 to the 
facts of that case. 

The case of Shtvbai v. Yesoo (12), 
quoted by Moore, J., was one in 
which ex parte decree had first to be 
set aside, before ex parte defen- 
dant could ask to set aside the sale, 
bhe might have obtained an uiterim 
injunction, against the execution of 
the decree, or she might have asked 
the Court to excuse the delay 
occupied in getting the ex parte 
order set aside. No definite reasons 

(12) U919] 43 Bom. 235—20 Bom.L. 
R. 925—48 I.C. 130. 


for holding Art. 166 inapplicable are 
given in the judgment, except that 
it would work harshly in the cir- 
cumstances of that case. Ram Kinkar 
V. Sthtti Ram (13), was a case under 
S. 18 Limitation Act, of fraudu- 
lent suppression of process. Mooker- 
jee, J’s reasons for applying Art. 181 
are not explained. 

Lastly, there is the Full Bench 
case of Vachali Robihi v. Komb 
Aliassan (14). This is an authority 
upon the scope of Art. 165, not of 
Art. 166, and its applicability to 
applications made by judgment deb- 
tors under S. 47. On the same 
analogy, it is argued that Art. 166 
should only be applied to applications 
made by persons who are not judg- 
ment-debtors. But the ratio (le< idendi 
of the Full Bench decision was a 
comparison of the language of 
S. 230 of the Code of Civil Proce- 
dure of 1859 and that of Arts. 158 and 
165 in the Limitation Acts, of 1871 
and 1908. The scope of Art. 166 must 
depend on quite different considera- 
tions, viz^ the wide language of the 
article itself and the change in 
language between S. 244 and 
S. 47 of the Codes of 1882 and 
1908 and between S. 311 of the 
old Code and O. 21, R. 90 of the new 
Code. 

The Full Bench h:\d before them a 
case, m which a judgment-debtor 
complained that in executing a decree 
for possession more property had been 
delivered to the decree-holder than 
what the decree authorised. 

Without doubting the correctness 
of the decision, that such a complaint 
would be governed by Art. 181 of the 
Limitation Act, w© may consistently 
hold that the application before us, 
which is one by a judgment-debtor to 
set aside a sale is covered by Art. 166. 

My learned brother agrees with me. 
The appeal is therefore dismissed 
with costs. 


(13) [1918] 27 C.L.J. 528—46 I.C. 221* 

(14) [1919] 42 Mad. 753—10 L.W. 
410-37 M.L.J. 340-(19l9) M. 
W.N. 732—26 M.L.T. 297—53 
I.C. 437 (F.B.) 
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Devadoss, J. — This Second Appeal 
arises out of an application, under 
S. 47 of the CiTil Procedure Code, to 
set aside a sale held in execution of a 
decree, on the ground of fraud and 
illegality in publishing and conducting 
it. The Subordinate judge of Tutico- 
rin held that the fraud alleged was not 
proved, th it the sale was vitiated by 
material irregularity, as regards item 
1, that the property was under-sold in 
consequence, and that the application 
was barred by limitation. On appeal, 
the District Judge of Tinnevelly held 
that the sale was not a nullity and 
that the application was barred by 
limitation, under Art 166 of the Limi- 
tation Act. 

The 6th defendant has preferred 
this appeal, and the sons of the de- 
cree-holder, who was also auction 
purchaser, are respondents 1 and 2. 
Mr. T. Rangachariar who appears for 
the respondents raises a preliminary 
objection that no Second Appeal lies, 
as the application was made under O, 
21, R. 90, Civil Procedure Code and 
only one appeal is provided by O. 45 
0*), against orders under O. 21, R. 90. 
Mr. A. Krishnaswami Aiyar for the 
appellant contends that there was 
illegality in the conduct of the sale 
and the application was made under 
8.4 7, Civil Piocedure Code and not 
under O 21, R. 9 inasmuch as there 
was no publication of the sale, in the 
village in which the property is situ- 
ate as required by law, and that such 
an omission is not merely an irregu- 
larity. but is an illegality; and where 
illegality is brought abcut by fraud or 
otherwise, the appli 'ation to set aside 
a sale falls under S. 47 Civil Proce- 
dure Code and a Second Appeal there- 
fore lies. It is unnecessary to decide 
this point, in the view that I take of 
the question of limitation involved in 
the case. 

The sale was held on 21st November, 
19 j 9, and the application to set it 
aside was made, on 17th January, 
1920. Art. 166 of the Limitation Act 
gives a period of oO days to set aside a 
sale in execution of a decree. The 
contention of the appellant is that 
Art. 181, which allows a period of 3 
years applies to the case and the ap- 
plication is therefore in time. It is 
argued that the words “under the 


same Code” in Art. 166 should be 
taken to apply only to applications 
specifically provided for, by .the Civil 
Procedure Code and not to applica- 
tions under the general S. 47- The 
Article is in these terms : 

“ Under the same Code to set aside 

a sale in execution 'of a decree 30 

days the date of the sale.” 

The wording of the article includes 
all applications made under the Code 
to set aside a sale, and unless there 
are very strong grounds for holding 
that it was meant to apply only to 
applications specifically provided for, 
by the Code, under Rr. 89, 90, or 91, 
there is no warrant for departing from 
the plain meaning of the words of the 
Article. It is a well known principle 
of construction that where there is a 
specific article of limitation, applica- 
ble to a suit or application, the resi- 
duary article should not be applied, 
unless the application or suit cannot 
be brought, within the clear wording 
of the specific article. The appellant 
relies on the following cases in sup- 
port of bis contention. In Rayarap- 
pan Nambiar v. MalikamH Aketh 
Mayan (9), a mortgagee brought a suit 
on his mortgage and impleaded the 
puisne mortgagee as a defendant. The 
puisne mortgagee died after the de- 
cree, and the plaintiff brought the 
mortgaged property to sale, without 
bringing the legal representatives of, 
the puisne mortgagee on record and 
without giving them notice and 
bought it himself. The legal repre- 
sentative of the puisne mortgagee ap- 
plied to set aside the sale, on payment 
to the plaintiff, auction purchaser the 
amount due under the decree. The 
High Court held that the application 
was not barred by limitation, as the 
sale was a nullity, so far as the appli- 
cants were concerned and the appli- 
cation was clearly not barred. The 
application to set aside the sale could 
not have been entertained and the 
redemption of the prior mortgage 
could not have been ordered, till the 
appellants were placed on record, ss 
the logal representatives cf the puisne 
mortgagee. An application under R. 
89 cannot be entertained, as long as 
an application under R. 90 is pending. 
R. 89 (2) specifically lays down : 
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** Where a person applies under R. 

90, to set aside the sale of his 


lU 


,, — - - nn- 

moveable property, he shall not, un- 
less he withdraws his application, be 
entitled to make or prosecute an ap- 
plioation under this rule.‘* 

The puisne mortgagee was entitled 
to redeem the prior mortgage and as 
his lega* representatives were not on 
record, when the sale took place, they 
applied for relief, as soon as they 
came to know of the sale of the mort- 
gaged property and therefore Art. 166 
was held not to apply to a case of that 
kind. Even if Art. 166 should have 
been held applicable to that case, the 
judgment could be supported, on the 
ground that the’ appellants had no 
knowledge of the sale and they could 
not have come in, therefore, within 
the 30 days provided for, by the Arti- 
cle. 

Id Seshngiri Kao r, Sriyiivasa Rao 
(11), the plaintiff brought a suit for 
maintenance against \'l defendants. 
Defendants 9 to 12 belonged to a divid- 
ed branch of the family and their 
shares were exonerated and a decree 
was passed against defendants 1 to 8, 
with a charge on certain items belong- 
ing to them. The plaintiff executed 
the decree and certain items of pro- 
perty were brought to sale in exe- 
cution, as if they belonged to defend- 
ants 1 to 8 and were purchased by a 
person not a party to the decree. On© 
year and seven months afterwards, 
the plaintiffs who were defendants 9 
to 12, file 1 a suit to set aside the sale, 
so far as their shares were concerned. 
The District Munsif dismissed the 
suit, as being barred by S. 47 Oivil 
Procedure Code. On Second Appeal, 
the High Court remanded the suit to 
the District Munsif for disposal, as a 
proceeding under S. 47. The District 
Munsif and the District Judge held 
that the application was barred by 
limitation. The High Court held that 
Vrt. 181 was applicable to the case 
and that the application was not 
bar-ed. The learned Judges (Seshagiri 

tyar and Moore, JJ.), observed at 
page 315 : 

If an execution sale is a nullity 

io jurisdiction, or 

. initio) Art. 166 has in our 

residuary 

Article 181 should be applied.*’ 


We are justified In our conclusion 
by the decision in Ramav-'n'catasuhbier 
V. Subramania Chettinr [S. A. Mo. 
S'* of 1914 (unreported).] With very 
great respect. lam unable to follow 
the reasoning of the learned ju Iges. 
The Appellants were parties, accord- 
ing to t ie explanation to S. 47. which 
was expres-^ly enacted, to set at rest 
the conflict of views, that prevailed 
with regard to the parties to a suit, 
but were not parties to the decree i 
and they were bound to pursue the 
remedy, as provided for. by the Co lo. 
The ju Igrnent can however be sup- 
ported. on the ground that the appel- 
lants were not parties to the execution 
proceedings and they applied to set 
aside the sale, as soon as they became 
aware of the sale and the period of 
limitation had to be calculated, from 
the time when they came to know of 
the sale. In the present cas-e, the 
appellant was a party to the cecree 

and the finding is that notice of sale 

was served upon him. The fa -ts in 
Seshagiri Rao v. Srinivasa Rao (11) 
being different from those of the pre- 
sent case, that decision ha« no appli- 
cation to the latter. In Ram Kinka'" 
V Sthili Ram, (13), it was hell by the 
Calcutta Hitrh Court that omission to 
issue notice to the judgment- lebtor 
was an illegality and that was a sutfi- 
cient ground, for setting aside the 
sale and that Art. i8 I applied to the 
application in that case. 

It is difficult to follow the reason- 
ing, that if there is illegality in 
publishing, or in conducting the sale. 
Art. 181 applies and if there is fraud 
or irregularity Art. 166 applies, O. 
21, R. 90 enables a decree-holder, or 
any person entitled to sha e in a rate- 
able distribution of assets, or whose 
interests are affected by the sale, to 
apply to the Court to set aside the 
sale, on the ground of a material 
irregularity, or fraud, in publishing, 
or conducting ii. [f-a party is pre- 
vented by fraud, from knowingof the 
sale, such fraud will prevent limita- 
tion running against him, or where 
he is kept out of the knowledge of the 
illegality, by means of fraud, he may 
contend reasonably that by means of 
fraud he wa'} prevented from know- 
ing, or having the means of know- 
ledge of the illegality and therefore 
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limitation should count against him, 
only from the time when he discorer- 
ed the illegality. S, 18 of the Limita- 
tion Act would apply to such a case. 
Therefore, there is no reason, why, 
when there is a specific article, such 
as Art. 165 governing certain appli- 
cations, the aid of the residuary 
Article should be invoked, to help a 
party, who could justify his appli- 
cation, as being within time, by virtue 
of S. 18. of the Limitation Act. It is 
urged that the reasoning, adopted in 
a decision reported in Vachali Rohini 
V. Kombi .AZiassnn (14), with regard to 
Art. 16 ., should be applied to Art. 166. 
In Vachali Rohini v. Komhi Aliassan 
(14), it was held by a Full Bench that 
where a judgment-debtor was dispos- 
sessed of immoveable property, the 
Article applicable to an application 
by him, for restoration of possession, 
was Art. 181, The learned Judges in 
the course of the judgment relied on 
the fact that O. 21, R. 100 applies only 
to a stranger to the decree, seeking 
for restoration of possession and not 
to a judgment-debtor, seeking a 
similar remedy. They expressly over- 
ruled the decision in Ratnam Ayyar v. 
Krishna Doss Vital Doss (15), which 
decided that Art. 165 was the proper 
Article to be applied to an application 
by a Judgment-debtor, who was dis- 
possessed of immoveable property, for 
restoration of possession. The deci- 
sion in Vachali Rohini v. Kombi Ati- 
assan (14), being the decision of a 
Full Bench, no purpose would be 
gained by expressing doubts as to its 
soundness. But I may be permitted 
to observe that the result of the deci- 
sion is that a stranger to the decree 
arid execution proceedings, if dispos- 
sessed of immoveable property, has 
to apply within 30 days, under O. 21, 

R. 100 ; whereas a judgment-debtor 
has 3 years under Art. 181 of the 
Limitation Act, to make a similar 
application, by claiming the benefit of 

S. 47, Civil Procedure Uode. Whether 
the legislature intended such a result 
is neither necessary nor profitable to 
inquire. In Shtubai r. Yesoo{iA* the 
facts were : In 1906 an ex parte decree 
was passed against the defendant, in 
execution of which the defendant’s 
house was sold and purchased by the 

~(15) [1898] 21 Mad. 494—8 M.L.J. 75. 


plaintiff decree-holder in 1910. The 
ex parte decree was subsequently set 
aside. But at the retrial, a decree 
was again passed in plaintiffs favour 
in 1914. In the meanwhile, the defend- 
ant applied to have the sale of the 
house set aside. With regard to limi- 
tation> Hayward, J., observed : — 

“ It was also suggested that the ap- 
plication ought to be regarded as time- 
barred, under Art. 166 of the schedule 
to the Limitation Act. But this article 
appears to be hardly applicable to the 
facts of this particular case. The 
cause of action accrued upon setting 
aside the ex jparie decree in 1914 and 
taking that as the date- from which 
limitation ran, the application would 
clearly be within the time, under the 
provisions of Art. 181 of the schedule 
to the Limitation Act.” 

In that case, the right to apply to 
have the sale set aside arose, only on 
l^e ex parte decree being set aside. 
The Court could very well have held 
that Art. 166 applied and that the de- 
lay should in the circumstances be 
excused, under S. 5 of the Limitation 
Act, and if there was fraud, under S. 
18 of the Limitation Act. If Art. 181 
of the Limitation Act is the proper 
article applicable to such a case, the 
question arises from what date should 
limitation be held to run against the 
applicant, granting he has three 
years. Under Art. 164 time begins to 
run from the date of the decree or 
where the summons was not duly 
served, when the applicant ha. know- 
ledge of the decree. If no summons 
was served and the defendant came to 
know of the passing of the decree 
more than three years after it was 
passed, his remedy to have the decree 
set aside is not barred, till he comes 
to know of the passing of the lecree. 
The learned fudges did not say from 
what date lime would begin to run 
against a person who seeks to set 
aside a sale, on the ground that he 
was not aware of the passing of the 
decree. With due respect. I think the 
proper course in such a case is to 
excuse the delay, as the defendant 
was kept out of the knowledge of the 
passing of the decree, or had no 
means of knowing of the passing of 
the decree and therefore he could not 
have made an appiicatioa to have the 
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sale set aside, within 30 days of the 
sale and therefore the delay in mak> 
ing the application should be excused. 
None of thn oases to which I have al- 
ready referred has any direct bearing 
upon the present case. 

In Muthiah Chettiar v. Bava Sahib 
(4), it was held that the application 
to set aside a sale under S. 47, Civil 
Procedure Code, was governed by Art. 
16b of the Limitation Act. With 
reference to the question of limitation 
Oldfield, J>, observes at page 607 : 

“ It is not disputed that his petition 
was presented too late, if it was one 
under R. 90. If however it was under 
S. 47, it is urged that Art. 181, Sch. I 
of the Limitation Act applied and he 
was in time the special Art. 166 cover- 
ing only applications under Rr. 89 & 
90. This restriction of Art. 166, cor- 
responds with nothing in its wording, 
which is absolutely general ; and the 
attemot to impose it has been support- 
ed by reference to the fact that the 
article was substituted for Arts. 166 
and 172, in the prior Act of 1877, 
which related only to applications 
under Ss. 31o A and 311 of the Code, 
then in force. It is stated that this is 
borne out; by the Statement of Rea- 
sons and Objects connected with the 
present Act. But it has not been 
shown how reference to such ^a state- 
ment is a legitimate or necessary aid 
to the interpretation of a provision, 
the language of which is clear. The 
1st respondent's application, though 
it may have been made under S. 47, 
was one to set aside a sale, and under 
Art 16b it must be held to have been 
out of time " 

With the reasoning of the learned 
Judge, I fully concur. In Neelu Nei~ 
iHar v. Subramania Moothan (1), it 
was held that Art. 166 was the proper 
Article applicable to an application 
to set aside a sale. The learned 
Judges observe at page 62 : 

“ It is then contended that, as the 
petitioners were parties to the litiga- 
tion, the article of Sch. I of the Limi- 
tation Act to be applied is No. 181, 
not No, 166. This is contended with 
reference to the recent decision of the 
Full Bench [reported in Vachali 
Bohini v. Kombi Aliassan (14),] But 
that decision dealt with a claim to 


apply Art. 165: and we do not think 
that its application and that of Art. 
166 stand on the same footing, or can 
be dealt with on similar considera- 
tions. We have not been shown rea- 
sons for restricting the very compre- 
hensive wording of the latter to ex- 
clude the present case.*’ 

Another Bench of this Court held 
the same view in a case reported in 
Kamayya v. Ramanna (2). In Ganpati 
Muiialiar v. Krishnamachari (5), it was 
held that Art. 166 of the Limitation 
Act was the proper article to apply to 
the application to set aside the exe- 
cution sale, whatever its nature, whe- 
ther it fell under S. 41, Civil Procedure 
Code, or under O. 21, R. 90. The 
learned Judges observe at p. 189 : 

*‘ The wording of Art. 166 is unres- 
tricted and we do not consider that we 
are at liberty to impose restrictions, 
which nothing in it suggests. It, no 
doubt, covers, only applications under 
the Code : but that is immaterial, as in 
the present case the controversy is 
between the parties and an applica- 
tion, instead of a suit, is authorized 
by S. 47. We therefore hold that Art. 
166 of Act IX of 1908 is applicable.” 

The same view has be^n held in 
Satish Chanira Kamungoe v. Nishi 
Chawira Datta (6). There also the 
learned Judges refused to uphold a 
contention that Art 166 should be 
restricted to cases falling under O. 21, 
Rr. 89 and 90. They observe at p. 
977 ; 

“ It is argued for the appellant that 
Art. 181 of the Limitation Act applies 
and not Art. 166. There appears to be 
no good reason for limiting the scope 
of Art. 166 to applications under O. 
21, Rr. 89. 90 and 91 of the Civil Pro- 
cedure Code. The Article is perfectly 
general in its terms and refers to an 
application under the Code, to f-et 
aside a sale in execution of a decree.” 

The same view was held by the 
Patna High Court in Basu Das Kara- 
yana Singh v, Muhamad Yusuf (7). 
Following these decisions, I hold that 
this application is barred by limita- 
tion unHor Art. 166 of the Limitation 
Act. The Appeal therefore fails and 
is dismissed with oosts. 

Appeal dismisstid. 
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Spencer and Devadoss. JJ, 

Vikrama Maharojah of Jeypore 
and others — Plaintiffs — Appellants. 

T. 

Lakshminarasimha Oaru and others- 
Defendants — Respondent's. 

Appeal No. 55 of 19l8, decided on 
the 26th March 1923, ap:ainst the 
decree of the Temporary Sub. J., 
Vizaerapatam, in O. S. No. 34 of 1915. 

Civil P. C., *S. S9 — Trari&jniltit.g Court 

cannot be preeiimed to request the Agent's 
Court to execute against property outside its 
jurisdiction nor has the latter the power to 
do so. 

Wbeu the decree is transmitted to the 
Agent’s Court for execution, jf DOtUing more 
is said, it is presumaby intanded that it 
should be executed against those properties 
over which the Agent s Court has jurisdiction. 
It would not be reason-iib'e to presume that 
the Court which passed the decree intended 
the unusual course to betaken of the decree 
being executed against properties situated 
within the jurisdiction of the transmitting 
Court, for, as regards such pro iCrties, the 
natural course would be that the Court which 
passed the decree should execute its own 
decree. IP. 144 C. 2J 

(6) Execution of decree^ Court canU sell 
property beyond jurisdiction, 

A Court which sells immoveable property 
must have territorial jurisdiction over such- 
property, 17 Cal, 699; 4 2 Mad. 813; 43 Mad. 
§21. 11 L. W. 6i (F. B.) Foil. IP. U’y C. IJ 

(cy Executi'jn vale — Bona fide purchasers are 
nof protected where Court has 7<o initial juris- 
diction. 

Courts will, as far as pcasible, protect 
innocent purchasers frorn the consequences of 
irregularities and defects ot procedure at Court 
sales for the reason that strangers are entitled 
to presume that the proceedings of Courts are 
regular, but such help cannot bo extended to 
the overlooking of patent want of inherent 
jurisdiction on the part of the executing 
Court. [P. 145 C. 3j 

C. Madhavan Nair and P* Soma- 
sundaram — for Appellants, 

P» Narayanamoorthy^ D, Anpa Rao 
and B. B. Satyanarayana — for Res- 
pondents. 

Judgment. — This suit was brought 
by ihe Maharajah of Jeypore to 
obtain an order for separate registry 
in his namst of certain portions of 
the Pachipenta Zamindari, which 
were sold in Court auction upon the 
suit of the Maharajah of Bcbbili, 
against the Pachipenta Zamindar, 
in O. S. No. 1 of '1903 and purchased 


by him. The Vizagapatam District 
Court which passed the decree trans^ 
mitted the decree for execution to 
the Court of the Government Agent 
of Vizagapatam and that Court held 
a sale of the right to collect Kattu- 
badi from Moknasadars, whore 
mckbasaswere situated not only in 
the Agency tracts but also, outside 
those tracts in the ordinary plain 
villages. 

Issue 16 raises the question whether 
the Agent’s Court had any jurisdic- 
tion to sell the ordinary villages of 
Pachipenta Zamindari and whether 
the plaintiff acquired any rights by 
such sale ? The Subordinate Judge 
has now found this question against 
the plaintiff who preferred this appeal 
against the decree dismissing his 
suit. 

The order transmitting the decree 
for execution to the Agent’s Court 
has not been produced. Jtis sugges- 
ted that we should presume that the 
decree was transmitted under S. 39 
(r/) of the Civil Procedure Code. 
That provides for a Court which has 
passed a decree sending it, upon the 
application of the decree-holder, for 
execution to another Court, if it 
considers for any reason to be rt cord- 
ed in writing that the decree should 
be executed by such other Court. It 
might fairly be presumed that, when 
the decree was transmitted to the 
Agent’s Court for execution, if 
nothing more was said, it was 
intended that it should be executed 
against those properties over which 
the Agent’s Court had jurisdiction. 
It would not be reasonable to presume 
that the Court which passed the 
decree intended the unusual course to 
be taken of the decree being executed 
against properties situated within the 
jurisdiction of the transmitting Court; 
for, as regards such properties, the 
natural course would be that the 
Court which passed the decree should 
execute its own decree. Assuming 
that the District Court had jurisdic- 
tion under S. 39 to transfer the 
decree to another Court to which the 

Civil Procedure Code does not apply, 
the only provisions under which the 
Agency Court could execute that 
decree are those contained in the 
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Rules and Orders for the Administra- 
tion of Ju-^tioe in the Agen -y Courts; 
and R. *26 (4) of them provides that 
** when it is sought to exeou'e within 
the Agency tracts a decree p isse 1 by 
a Court in British Ind'a situstid 
beyond the Agent’s jurisdiction, tne 
Court issuing the decree shall forward 
the dec>*0e and a copy of the judgment 
in the suit to the Agent, w shall 
cause the decree to be executed in the 
manner provide! by these rules for 
the execution for the d.'orees of his 
own C )urt. ” Decrees of the Agent's 
own Cou ‘tare exeuted under H. 26 
(2), which contains no machinery for 
the execution of decrees by sile of 
landed property situated outside his 
jurisdiction. There is no evidence 
and no reason for presuming that the 
District Cou t consciously sent its 
decree under S. for execu- 

tion against property wUhint its osvn 
jurisdiction, in Prt>in Chun / Deh v. 
Mokhafa Dehi (1), it was held that a 
Court had no jurisliction, in execution 
of a decree, to sell proper' y over 
which it had n) territorial jurisdiction 
at the time it passed the order of sale. 
T'his is an authority for the principle 
that a Court which sells im n >ve;ahl0 
property must have territorial juris- 
diction ovtr such property. A simlir 
principle underlies the Full Bench 
decision in Sef>7n N'd-^anr, Mu^huf^nmi 
Pi7Zo£ (2), Tn R tmab'ia Ira R<tju Baha- 
dur V. Maharaja of J^ypore (d), the 
Privy Council held that the territjrid 
jurisdiction conft'rred on Courts by 
S. 17 of the Civil Procedure Code 
would not include the jurisdiction of 
Courts which are not subject to the 
Civil Procedure Code and that a Court 
in a non-scheduled district in which 
a suit to enf*>rce a mortgage was 
instituted would hare no power to 
order a sale of mortgaged property 
within the scheduled d stricts. 

U) 118961 17 Cal. 699. (F. B) 

(2) [1919] 42 Mad. 821—1 1 L.W. 6 W 
37 M. L. J. 284—26 M.L. T 223— 
(1919)M.W.N. 640— 53 I.C. 213— 

(F B ) 

■3) [1919] 42 Ma,d. 813—16 I. A. 151— 
17 A. L J. 694—37 M. l,. J. 11 — 
■ (1919) M. W. N. 502—21 Bom. 
L. R. 914—26 M. L. T. 127— 

30 C. I,. J; 209-23 C W.N. 1033— 
10 L. W. 362—51 I. C. 185 (P. CJ 
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It is.clear, for these reasons, that 
the Agent to the Governor had no 
ju hsdiction tosfll the right to collect 
K''>itubadi in mnkhasa villages situat- 
ed beyond his t rritorial 311 isdiction 
and that there is no proof or pre- 
su'nption that tlie C ju rt wh ich passed 
the de *roe intended to confer such 
authority on the Agent, even if it 
h id the power to do -o. 

A special pi a lias been put for- 
waTvl in pliinti.f's f ivoiir on the 
St rength of soin * (-b'crvations of the 
Calcutta High Court in P-ircsh Nath 
Mullirl: v. Ha^i C'laran Dt y (t), as 
to tue duty of Courts to protect bona 
f te purchasers at Court auctions. No 
douht Courts will, as far as possible, 
p-ot ‘Ct innocent purchaser.-; f rom the 
cooseguences of irregularities and 
defects of procedure at such sales for 
the reason that stringers are entitled 
to presume that the proceedings of 
Courts are regular; but such help can- 
not be extende I to the overlooking of 
patent want of inherent jcrUdiction 
on the pxrt of the exe.iUing Court. 

The suit, therefore, fails for other 
reasons than those set out in the 
Lower Court’s ju Igmeirt, and it was 
rightly dismissed. It is unnecessary 
to discuss the other points raised in 
the appeal memorandum. Tl e appeal 
also is dismi.ssed wi^h costs of the 
contesting Respondents Nos. 14, 26, 
33, 39 and 46 (one set). 

Appeal di ^JTii 


(4) [1911] 33 Cal. 622-15 C.W N. h75- 
14 C. L. J. 300—10 I. C. 361. 
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SPENCER AND DEVADOSS, JJ. 

Can laswamy Chettiar — Plaintiff — 
Appellant. 

V. 

Maruda Pillai — Defendant Res- 
pondent. 

S. A. No. 14 of 192-2, Decided on 1st 
August 1923 against the decree of 
the S. J. Kumbakonam. 

Civil P, C., S. li ExpK IW—Estotiion pro- 
ceedings — Earlier order t‘Ot deciding the point 
raisrd in the tatter application ie not res 
judtoata. 

An order in an earlier eipcution proceeding 
will not operate aa, res judicata if there la no 
adjudicatidd of the point abogbt /e»sed 

“ the lattor appll'oatl • [P. 146 C. 2 J 
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R, Kuppuswami Aiyar and M, Kri- 
shna.Bnarati — for Appellant. 

K. Ramachandran — for Respondent. 

Judgment. — In O, S. No. 346 of 
1904, the present appellant obtained 
a decree against one Singaravelu 
Piliai, who was the 1st defendant in 
the suit and died after judgment. His 
minor son, who was 2nd defendant in 
the suit, was first represented by the 
present respondent, who is 1st defen- 
d tnt*s undivid:d brother, as his guar- 
dian al litem. That decree was 
atte.npted to be executed in E. P. R. 
No. 88.5 of 1917 and, on the 6th of 
M arch, 1918, it was held by the Dis- 
trict Munsif of Kuinbakonam, in 
execution, that the execution petition 
was barred by limitation and it was 
dismissei. While that execution 
petition was pending, the 3rd defen- 
dant, the respondent in these procee- 
dings, who was made a party to the 
execution application, as one of the 
legil representatives of the 1st defen- 
dant, came forward with an applica- 
tion, E. A. No. 303 of 1918, to set 
aside the order making him a legal 
representative of the deceased 1st 
defendant and at the same time ask- 
ing that the attachment of a portion 
of the property should be released, as 
it belonged to him under a partition 
deed. That petition was not enquired 
into, but when the execution petition 
was dismissed on the 6th of March, 
3918, it also was dismissed as 
unnecessary. There was an appeal 
by the decree-holder against the 
DiHrict Munsifs order, dismissing 
the execution petition and in those 
proceedings the 2nd defendant was 
represented by his mother, «s guardian 
'X't litem. As a result of that appeal, 
the Siibor linute Judg« set aside the 
Dictrict Munsif's order and in Second 
Appeal the High Court confirmed the 
juli^ment of the Lower Appellate 
Court. The respondent, the 3rd 
defendant, then applied for review 
of the order, dismissing his petition ; 
but the District Munsif held that it 
was unnecessary to review his pre- 
vious order, which was consequential 
on the order, passed on the execution 
petition and as the respondent had 
put in a separate petition for the 
release of his property from attach- 


ment, he recorded the application for 
review. 

Now, it is contended that the res* 
pondent*s claim to have a portion of 
the property attached released, as 
being his private property and so not 
liable to attachment, is barred by 
res judicata, in consequence of his 
petition, E- A. No. 305, having been 
finally dismissed. Secondly, it is 
contended that as he refused service 
of notice of the execution petition 
and attachment was ordered and be 
did not get the ex parte order set 
aside, or appeal against the Sub* 
ordinate Judge’s order restoring the 
execution petition, which had been 
dismissed by the District Munsif, he 
is now debaired from raising any 
objection to the attachment of the 
property. 

The dismissal of the respondent’s 
petition, E. A. No. -<05 of 1918, was 
stated to be for the reason that it 
was unnecessary, owing to the execu- 
tion petition having been dismissed. 
There was at that time no adjudica- 
tion upon the merits of the applica- 
tion and there has never been any 
hearing and final dec sion by the 
executing Court upon the issue bet- 
ween the appellant and the respon- 
dent, whether the proptty attached 
belonged to the deci ased 1st defen- 
dant or to the 3rd defendant in his 
individual right. This being so, the 
principle of r^s judicata arising out 
of S. 11 of the Civil Procedure Code 
will not operate to prevent the res- 
pondent from rrtisiiig this question 
in the present proceedings. 

The fact that there was an ex parte 
order against him for execution of the 
decree will not nittke him any more 
bound as regards his present claim, 
when the executing Court not only 
did not decide the point now at issue, 
but even declined to ii vtstigate the 
matter on the ground that it was 
unnecessary. 

Some reliance was placed on the 
decision in Subbiah Naicker v. Rama^ 
nathan Chettiar (1). In that case 

(1) [1914137 Mad., 462—26 M. L, J. 
189— (1914) M.W.N. 205—1 L. 
W. 251—22 I. C. 899. 
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M argument was put forward 
that the principle of res ju 
cata would not apply to ex parte 
orders passed in execution, but only 
to ea: paWe decrees in suits and this 
argument was not accepted by the 
learned judges. In the present case, 
it is not necessary to diiferantiate 
between ex parte orders and other 
orders, because there has been no 
decision, ex parte or otherwise, on 
the ' question, which is at issue in 
this application. Taerefore, that 
decision does not assist th3 appelUnt. 
The Lower Courts were right in hold- 
ing that the 3rd defendant was not 
debarred from putting forward his 
claim to the property, as haviner fallen 
to his share, in the prio: partition. 
As he made this claim in his capacity 
as a party to the proceedings, the case 
falls under S. 47 Ciyil Procedure 
■Code and an appeal lies. This is not 
a case of a claim made by a stranger 
who, if bis claim is negitived, under 
O. 2i, R. 58, has to bring a suit to 
'establish his right. 

The appeal against order therefore 
fails and is dismissed with costs. 

Appeal dismissefh 
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Spencer and Venkatasubba Rao. 

JJ. 

Panja Ramckandra Rao ani 
•another — Appellants. 



Gurraju and other i — Respondents. 

Appeals against Orders Nos. 28 and 
29 of 1922, Decided on tth Jinuary 
192 5, against the Order of the D. J. 
Kistna at Nlasulipitam, D/ - 1st 
December 1921. 

(o) Pnvi'xciil [isolueicif Act^ S ffS — Voi- 
^ippealing to DUtrict C ixH prt^'ludes later 
objection to sale. 


pirtydid noiappe 
official receiver’s order wo <‘m\ 
8 °l>jootioa. to Diet lot Court uq 


objection oinnot be gotie 
Jatep on as an objection to the validitj 

gSL -Official Receiver if offict 

/ormo*ion/or «ndso/ias«ce. 

is bound to bring to the notice of 


District Court before wbiob an appeal against 
his order refusing to confirm sale of insolvent^ 
property may be pending tr^e facts that ate 
likely to affect its decision- He should als> 
represent the insolvent’s estate on tb» 
appeal- IP. 118 0. ^ 

ic) Civil P. C.0.,8U R. 63-Sotifying to 
bidders if irregular ivithout deciding tke right 
of cfaimari^ 

Where obj3otiou to a sa’e by official recei- 
ver is brought, simply ordering that the 
objection should be notifiel to the bidden 
at the time of sale is an objcotiGnable pn>. 
cedure. 41. M. 985 & 8 L. W. 197 (F. B ) FoU 

IP. 118 C. 1) 

P, Somasun daram^lor Appellants. 

O. Lnkshmanna^ P. Venkatc^ 
ramana Rao an I A, Krishna Rao^ 
for Respondents. 

Spencer. J. — One Panjah Venkat- 
ratnam was adjudicate! insolvent on 
the 8ch September, 19i^, upon his 
own application as a debtor, present- 
ed on the 15th April 1919. The pro- 
perties of the insolv.:nt were vested 
in the Official Receiver by an order 
of 19th April, 1921. The Official 
Receiver sold on 19th August, 1921 
the entire family property of which 
the insolvent was the manager, and 
the properties were purchased by the 
1st respondent. I'. Gurraju. There 
was a second sale of the insolvent’s 
share only on the 26th of November, 
1921. 'I'he order of the District Judge 
now appealed against has the eifect 
of rescinding the Official Receiver’s 
order, refusing to confirm the firsf 
salt, and it follows, therefore, that if 
the District Judge's ordjr is upheld, 
the second sale is no longer a valid 
and good sale. For, if the first sal© 
was a good one, there was nothing to 
sell at the second sale, the whole 
family property having been soli at 
the first sale. 

The appellant in C. M. A. No. 28 of 
1922 is the son of the in'<'>lv Jiit. The 
apoellant in C. M. A, No. 29 of 1923 
is the purchaser at the second sale. 

Three main objections have been 
taken to the District Judge’s or ier. 
First, it is contended that the Sile of 
19th August, 1921, was bad. as the 
purchase money was not paid within 
the time given in the proclamation of 
sale, nor even within the time for 
which an extension was given. 

Secondly, no notice of the appK- 
oation by th« pui’chaser at the first 
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gale to set aside the OlTicial Recei- 
ver’s order was given either to the 
insolvent’s son, or to the Ofticial 
Receiver, or to the purchaser at the 
Second sale. In the absence of such 
notic e, it is contended that, the Dis- 
trict Judge’s order conbnning the 
first sale should not be allowed to 
stind. 

Thirdlj;, it is‘’argued that the order 
t.o sell was initially wrong, as the 
©tticial Receiver refused to adjudi- 
cate on the objection of the insolvent’s 
son that only the insolvent's share 
of the property was liable to be sold. 

On ihis last point, what happer<ed 

| ?as that the Odicial Receiver, with- 
out decidiig anyihii.g as to the son’s 
lability to pay their father’s debts, 
imi<iy ordered that tVie objection 
hould be notified to the bidders at 
he lithe of sale. This prondure was 
Cn objectionable one, as has been 
pointed out ui W'vkotartdnarn v. Ron^ 

I oa 7 /c/i/o/i:ammu (l). 1 ut the petitioner, 
hovk ever much aggrievtd he may 
f\ave been by the Odicial lieceiver's 
order, took no steps under S. 68 of 
Act V of 1920 to appeal to the Dis- 
trict Court against ii. We cannot go 
dpto this objection in tl e pieser:t ap- 
Ipeal, (C. M. A. No. 2s of 192 0- and 

this appeal therefore must be dismis- 

ged. 

‘• ■1 now proceed to C. M. A. No. 29 of 
1922. The District Judge’s order can- 
pclling the Olficfal Rev eiver’s order, 
Yhich set aside the first sale is a very 
gb.nrtone and contaii.s no reasons for 
so deciding. It is obvious that the 
persons' who -"‘were concerned in 
opposing the confirmation of the first 
^aleshouid have been heaid before any 
order was passed. Thtr*» is simp y a 
note that the respondents 1, 2, at d 5 
Were represented and that the 5th 
respondent did not v oppose. These 
respondents are creditors. The 
question of fact whether the pur- 
chaser made default in paying the 
initial. deposit and the rest of the piir- 
ohaso money, within the time stipu- 
lated, has not been discussed and we 
are thus unable, to form an opiiiion 


(1) [19 81 41 ilad. 9b5,— 24 
T. 197 (1918) M. W. N. 

292— iiS M. L. J. 




Cf." 


8 UW- 

A ^ > 




M. L. 
599— 
335— 


whether the District Judge’s order- 
was based on sound reasoning. This 
case must therefore go back for 
deciding the objections to the con- 
firmation of the first sale upon such 
materials as the purchasers at the 
first aT‘d second sales namely, the 
Otficial Receiver and the creditors^ 
may place before tl e Court. 

In 1920, there was a suit brought 
by the apptllai t in C. M. A. No. 28,' 
against his father ard his five 
brothers for partition in the Tllorei 
Sub-Court. The* Official Receiver 
was made a party to tliC suit and did 
notconie.-t it. A preliminary decree 
was passed on the 19lh April. 1920v 
and a final decree on the ]2th Octo- 
bfr. 1920, and the property was 
diTidtd by an Amin, aid one share 
was delivered to the appellant on the 
9th August, l9il. The Olficial Re- 
ceiver, a> an oiticer of Court, had a 
duty to ptrform in respect of the 
insolvent's estate and he should have 
brought the circumstance of this 
litigation, wbicli was well known to 
him, to th? kr.owUdge of the District 
Judge ai d he should l>ave i>pp4ar€d 
aid reires.nitd the insclvtnt’s 
estate, at the lime whtn themitter 
wa.*^ before the District Judge, upon 
the first purchaser’s petition. 

His nvgleit to adjudicate or. the 
son’s application and hts procedure in 
notifying the cbjections to the sale 
to the bidders, win, out deciding whe- 
ther they wtre valid tbjcctions; 
further indie te a neglect of his 
olficial, dut> , of which we must ex- 
press our di-approvdl. 

Costs in C. M. A. No. 29 will abide 
and follow the ’•e ult. 

C. Nl. A. No. 28 of 1922 is dismissed 
with costs as the question of the son’s 
liability to pay his father’s uebts can- 
not be adjudicat* d in these proceed- 
ing's. 

Venketasubba Rao, J.- I entirely 
agree. 1 w* uid like to add that a 
g eat d(al of the ditticulty that has 
arisen is due to the coi duct <.f the 
Offidal Receiver. The order of 
adjudication, was made on the 8th 
September, 1919. Subsequent to this, 
there was a -partition suit the insol- 
"vefit’s son Ramchandra Rao being 
the plaint itf in that ^uifc. The 
■p^Kp^^hReceiyer of Kistnawas made 
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& ddfendant. We are not here con- 
cern'd with the question whether at 
that time he was competent to repre- 
sent the estate of the insolvent. 
However, the fact remains that 
the Receiver was aware of the 
suit and of the proceedings 
in it. On the t2th October, 
1920, a final decree was passed adjudg- 
ing one-sixth share to the insolvent. 
On the 9th April, 1921, the District 
Couit made an order vesting the pro- 
perty in the Official Keceiver. On 
the 25th April, the insolvent's son, 
Ramichandra Rao applied to the 
Official Receiver that only the share 
of the insolvent should be sold and 
that his own share should be exempted 
from any sale t-^ be held. Instead of 
adjud'cating upon the question raised 
by Ramchandra Rao, the Otficial Re- 
ceiver, who was a party to the parti- 
tion suit, issued a sale proclamation 
which purported to deal with entire 
property possessed by the family of 
the insolvent. This is the order 
made by the Official Receiver. 

“ Petition (of Ramchandra Rao) is 
filed late. This will be made known 
at the time of sale.’* 

Presumably he intended that the 
petition of Ramchandra Rao should be 
notified at the sale and that the buy- 
ers should take the risk of their 
purchase being subject to the objec- 
tions of the insolvent’s son — a course 
almost certain to lead to litigation 
that could be avoided by an imme- 
diate disposal of the question raised. 
As has been pointed out by my 
learned brother, this course was ex- 
tremely irregular. Then on the I9th 


August, the entire property was sold 
and Gurraju became the purchaser. 
W*liat he purchased is described as 
** the immoveable property belonging 
to the family subject to all disputes 
by the insolvent’s son.” One of the 
conditions of the sale was that one- 
fourth of the purchase money should 
^ deposited on the date of the sale. 
Wurraju was unable to comply with 
this term. The Official Receiver at 
ms request gave him time till the 
August, 1921. It is now alleged 
that in spite of this extension Gur- 
jaju failed to pay the amount and 

on the 30th August, 
1921, the Official Receiver rescinded 


the sale. It must be noticed that the 
Official Receiver before rescinding the 
sale did not give notice to the credi- 
tors of the insolvent, though they are 
the persons vitally atfe^'ted by the 
order and the obligation to give notice 
was all the more incunbmt, especial- 
ly in view of the fait that Gurraju 
had ten iered the entire amount with*' 
in the 15 days of the date of sale. 

On the Gth Seo’ ember, Gurraju ap- 
pealed to the Court fro n the order of 
the Offi ‘ial Receiver dited 30th 
August, l92l. The appeal was from 
his order and fje certainly should have’ 
been aware of the fact that ;in ap-. 
peal was pending before the District 
Judge. Notwithstanding that. he 
proceeded to sell one-sixth share of the 
insolvent on the 25th November, 1921, 
and Linga Murthi became th o purcha- 
ser of this ono-sixth share. The Offi. 
cial Receiver who know that an ap- 
peal from his order was pending, pro- 
ceeded to sell the property and by his 
sale introduced a complication. As 
events turned out, the order of the 
Official Receiver was set aside by the 
District Jud>:e on the 1st December, 
1921. The Official Receiv er wai thus 
responsible for there being two pur- 
chasers, one of the entire property 
and the other of a sixth share, put- 
ting forward their rival contentions 
before the Court. I must add that 
Gurraju made several allegations 
which tended to show that he did not 
make default and the Official Receiver 
does not appear to have taken any 
steps to bring to the notice of the 
District Judge what the Official Re- 
ceiver’s view of the matter was and 
whether the facts stated in the affida- 
vit were correct or not. Finally the 
District Judge hi nself made his order 
cancelling the order of the Official 
Receiver, without giving notice to the 
second purchaser whom his order 
affects. 

One more observation 1 would like 
to make, and it is this. So far as 
Ramchandra Rao, the insoWent’s sony 
is concerned, an order was made by 
the Official Receiver on the 2 th ' 
April, 1921, which practically amoun-. ' 
ted to negativing his contention thit 
only the insolvent’s share could be 
sold by the Official Receiver. From 
this order the insolvent’s son did not 
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prefer an appeal to the District Court. 
It was not, therefore, open to him to 
have raised this question at the sub- 
aequent stage in the insolvency pro- 
ceedings. Of course his right to 
assert in a regular proceeding that 
his interest in the property did not 
pass to the purchaser was not affect- 
ed ; hut so far as the procetdings be- 
fore us are concerned, he put himself 
out of Court. The question before us 
must be, therefore, decided after notice 
to the crditore. to the second purcha- 
ser and to the Olficial Receiver and a 
decision must be arrived at* by the 
District Judge on materials to be 
placed before the Court by these res- 
pective parties and I therefore entire- 
ly concur in the order passed by my 
learned brother. 


Order set aside. 
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8ohwabe,C. j. and Ramesam, j. 

Rose Charlotte Pritchard — Appel- 
lant. 

V* 

Walter Edger Pritchard' — Respond- 
ent. 


Schwabe, C. J.— This is an ap- 
peal from an order of Phillips, J., 
granting a decree nisi to a husband- 
against his wife. He found, as a fact, 
that the wife was leading an immoral 
life since her marriage, that she com- 
mitted adultery with persons unkown 
and that, therefore, the husband was 
entitled to a decree, 

I agree with the learned Judge that 
a great deal of the evidence is not 
very clear and definite but you cannotl 
expect, in such a case, to get very! 
definite evidence. There is evidence,! 
which the learned Judge accepted 
that the wife after the marriage lived 
in a notorious house of ill-fame, that 
she at night time hung about outside 
biosccpes where she at any rate con- 
versed with soldiers and that on one 
occasion she quarrelled in the street 
with another woman of bad reputa- 
tion, the cause of the quarrel being, 
according to the police evidence, that 
the respondent accused the other lady 
of taking away soldiers from her who 
had promised to go to her place. The 
learned Judge, having seen the wit- 
nesses and heard the evidence, accept- 
ed it and I think there was ample evi- 
dence on which he could come to that 
conclusion, and this decree must, 
therefore, stand. 


O. S. Appeal No 31 of 1922, Decid’ 
ed on 23rd March, 19:^3, from the judg- 
ment and decree of Phillips, J.» 
D/- Hl-1-1922. 

Husband and viife — Divorce — Meagre cvt- 
dence may i-u/fict—Ffusband muet ray coets. 

Where it was found in a divorce suit 
that the • wife after the marriage lived 
in a notorious bouse of ill-fame, that at 
night time bung about outside bioscopes 
where she at any rate conversed with 
ff^ldiers and that on one occasion she 
arroUed in the street with another woman of 
d reputation, the cause of the quarrel being 
that the respondout accused the other lady of 
taking away soldiers from her who bad pro- 
mised to go to her place. 

Held that this evidence was sufficient to 
grant a divorce. IP. 150* C. 21 

The general principle is that the wife, who 
is charged rightly or wrongly by her husband 
In Divcrce Court, is entitled to be given her 
ensts in defending that suit. The proper way 
nf' doing that is to give her taxed costs. 

IP. ISO, C. 2 1 

Vere Mocket — for Appellant. 

Sydney Smith — for Respondent. 


Another point is taken and that is 
the question of costs. In this case 
the learned Judge has, before the 
hearing of the case, given Rs. 75 costs 
to the respondent. It was something, 
at any rate, to go on with, but I do 
not think that it was intended to be a 
final order at all. He says that some 
of the witnesses who were called were 
possibly unnecessary, and he refused 
to make any further order, having 
found the wife guilty. I do not think 
he attempted to apply the right prin- 
ciple to the matter at all Except, at 
any rate, in two cases, firstly, where 
the wife has ample means of her own. 
to defend herself, and, secondly, where 
the solicitor who is employed has 
been guilty of misconduct, she would 
have to be provided with funds by the 
husband ; but apart from that the 
general principle to my mind, is that 
the wife, who is charged rightly or 
wrongly by her husband in a Divorce 
Court, is entitled to be given her 
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costs in defending that suit. The pro- 
per way of doing that is to gire her 
taxed costs, and I think in this case 
the order must be va^'ied by giving 
her taxed costs of the suit, of course, 
it will be for the Taxing Otificer in 
taxing the bill to say whether any of 
the witnesses were necessary or not. 
However when you go to the Court of 
Appeal, the position is different and 
the respondent would naturally have 
to be paid his costs of the appeal ; but 
as the appellant has succeeded in the 
matter of costs though she has failed 
as regards the main part of the ap- 
peal, the fair order would be that 
there will be no costs of the appeal. 

ameaam, J. — I agree. 

Appeal dismissed. 
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Spencer and Venkatasubba Rao, 

JJ. 

Rosa Maria and another — Defend- 
ants — Appellants 

V. 

Jacob Souza — Plaintiff — Respon- 
dent. 

A. A. O. No. 3^1 of 1922, Decided on 
7th November. i922, against the de- 
cree of the Dt. Court, S. Canara in 
Original Suit No. 4 of 1921. 

Will^Diti'iheritauce ^'equirei stringent proof' 

Where the instrument is inofficious i. e„ 
not consonant t> the testators natural af- 
fection and moral duties stringent proof is 
demanded. It is usual to demand an ex- 
planation when there is unreasonable delay in 
applying for probate, [P. 152 C. 2 P. 153 C. 2] 

B. Sitarama Row — for Appellants. 

K. Ramanath Shenai — for Respon- 
dent. 

Spencer, J.~I have come to the 
same conclusion as my leirned bro- 

of administration 
should not have been granted on the 
propounded by the plaintiff. 

Ihe delay of 20 years in present- 

probate has not been 
aufficmntly explained. It is said to 
nave been handed over by the testa- 
tor to his brother’s son, the sole 
legatee. He died in 1902 or 1903 with- 
cut taking any action. 


It is not clear in whose custody 
the will has been since, but his son, 
who has been granted letters of ad- 
ministration by the District Judge 
on the present application, says that 
he only came to know of the exis- 
tence of tlie will 3 or 4 years ago. 

He adds that some documents were 
with his mother, but she has not been 
examined as a witness to prove 
proper custody since 1899 when Ex- 
hibit D purports to have been pre- 
pared, 

I regard it as one suspicious cir- 
cumstance that this will should have 
first seen the light of day -0 years 
after Franc*« Padivala’s death oa the 
occasion wh«»n the persons who 
would be entitled to his property if 
he died intestate are suing to re- 
deem a mortgage executed by him 
which the legatee was instructed in 
the will to discharge ; and other sus- 
picious circumstance that of the 
only two persons who hare come 
forward at this juncture to vouch for 
the genuineness of the will one is a 
witness, who having access to the 
burial registers of the parish is in a 
position to make the date of the will 
accord with the known facts as to 
the deceased’s death and the other is 
that witness’s first cousin ; a third 
that when letters of administration 
of the deceased’s estate were applied 
for by a creditor 22 years ago the 
statement in Exhibit II that the de- 
ceased had died intestate was allow- 
ed to go unchallenged by the execu- 
tor and the legatee ; and a fourth 
that t-hev both allowed the testator’s 
disinherited widow and children to 
take possession of his moveable pro- 
perty and to discharge his debts 
without protest. 

The identity of the testator’s “shri- 
kara” or mark on Exhibit A has not 
been established. The mark of the 
executant on Exhibit B looks as if 
it might have been wrilten by the 
writer of that document. That on 
Exhibit A is in the same ink and 
stylp as the signature of the witness 
P. W. 2. 

As the plaintiff has failed to dis- 
perse the doubts that naturally arise 
as to the authenticity of this unre- 
gistered will the appeal is allowed, 
the grant of letters is revoked and 
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suit is dismissed with costs here and 
ill the District Court. 

Venkatasubba Rao J. "The Question 
to be decided is, has the execution 
of the will by the tf stator been pro- 
ved ? The will is dated the 7th Sep- 
tember 1899 ar.d the application for 
probate was made in 1920. The testa- 
tor did not sign Ms name but made 
a mark. Of the three attesting wit- 
nesses two suhscribtd the will with 
their marks, and the other wrote 
his name. There is an endorsement 
at the foot of the will indicaiine 
who the writer of it was. The testa- 
tor died 22 dsys after the date of 
the alleged will, leaving a widow, 
two sons and one daughter. The sons 
were of the ages of 20 and 14 or 
thereabruts and the daughter was 
of the age of about 9. The will makes 
no reference to the testator's wife 
and children and contains no pro- 
vision in their favour. Almost the 
whole of the property was bequea- 
thed to t^e testator's brother's son 
Rossario Padivala, and the laittr's 
brother-in-law was appointed execu- 
tor. Of the three atte> ting witnesses 
the two, who subscribed on the will 
their marks, are said to have died 
some years ago though no evidence 
has been given as to when they died. 
The other attesting witness and the 
scribe have been examined in sup- 
port of the will. The party propound- 
ing the will is the son of the legatee 
Rossario Padivala above mentioned 
who died about 20 years ago or about 
3 years after tne death of the testator. 
It is in evidence that the executor 
died in 1918 or 1919. 

The grant of probate is opposed 
by the widow and the surviving son. 
They contend that there are several 
suspicious ci rcu distances and that 
the evidence i support of 

the will is not sufficiei t to 

remove the suspicion and to satisf.v 
the Cou'-t that tl e w ill was in fact 
executed by the testator. 

[His Lordship after discussing evi- 
dence of the witnesses proceeded as 

f ollows.] 

I would like to say another word 
on this aspect of the case. Granting 
that the institution of a criminal 
coniplaint by the wife against the 
husband has been proved, this may 


account for there being no provision 
in favour of ihe wife. No motive 
has however been suggested in regard 
to the act of the testator so for as 
his chi dren were concerned. Where, 
the instrument is inofficious i. e., not 
consonant to the testator’s natural 
affect ons and moral duties stringent 
proof is demanded 'Williams on 

Exef utors En’ition 1921 Vol. 1 Page 
250 Jatjnmi Kner ». Durgn Prasa'/.(l ).] 
The next circumstance of suspicion 
is the v^ry long delay in ai)pl> ing 
for probate. 'Phe testator’s property 
w’as under mortgage at the date of 
the will, and the legatee was direct- 
ed to pay the ameunt due to the 
mortgagee and redeem the properties. 
The legatee hr wt ver took no steps 
in t>»is direction. Tl e defendants 
filed a suit for redemption about 

1918, and it is said that at the inst- 
ance of the mortgigee the applicant 
put forward this will. So far as the 
mortgagee was concerned, if he pro- 
ved a title to the properties in a 
third party, the redemption suit was 
liible to be dismissed. Whether the 
mortgagee was responsible for the 
apjlication for pre bate or nor, it is 
clear that until this suit was filed 
the will was not brought to the notice 
of the heirs of the testator. The ap- 
plicant first filed arv application in 

1919, ^Aithd^ew it and filed the pre- 
sent application in 1920. There is 
scarcely an explanation for this ex- 
trao»-dinary delay. A witness has 
deposed that the executor was short 
of money, and did not therefore ob- 
tain probate. The reason given is in- 
credible because on the plaintiff's 
side there is also evidence to the ef- 
fect that the net value of the pro- 
perty about the time of the testator’s 
death, was only Rs. 60 odd, and it 
is common knowledge that the am- 
ount required for obtaining a pro- 
bate in respect of an estate of so 
li'tle vUue would be alino>t trifl- 
ing. Even if this excuse should be 


(1) [1914] :16 All. 93-41 I. A. 6— 
1 O.L.J. 5: — 16 OC. 386—12 A. 
L.J. 125-26 M.LJ. 153— 15 M. 
LT. 12=^— G'-14) M.W.N. 137— 
19 C.L J. 165 — 18 C'.W.N- 521— 
16 Bora. L.R. 141—22 I.C. lt>3. 

(P. C.) 
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oonsidered sufficient for the non- 
obtaining of the probate, it seems 
strange that those who were direct- 
ly atfected by it were not eren in- 
formed of it or of its contents du- 
ring this long period of time. The 
legatee and his representatives acted 
just as if l o su 5h will had been 
left. Some moreables and cattle be- 
longing to the testator were disposed 
of by the testator’s widow and child- 
ren without objection. A creditor to 
whom the testator owed rent applied, 
about a year after the testator’s death 
for letters of administration in res- 
pect of his estate on the bd'^is of 
intestacy. An order was passed direc- 
ting grant to the creditor and it may 
be> presumed that the application was 
duly published before the order was 
made. The creditor however did not 
actually obtain the grant because 
testator’s widow paid up the amount 
due. We thus see that such assets as 
existed were taken po-asession of by 
the heirs and the only subsisting 
unsecured debt was aUo discharged 
by them. Not only was the conduct 
of the widow and the children con- 
sistent with the absence of a will 
but the conduct, though negative in 
its character on the part of the 
legatee and the executor lends great 
pupportto the case cf the defendants. 
•Muthuswamy Iyer, J. observes in 
Oanavamuthu v. Venalcoil Filial (2) 
that it is usual to demand an ex- 
planation when there i» unreason- 
able delay in applying for probate. 
There is no inflexible rule as regards 
the nature of the evidence required 
in any particular circumstances but 
the evidence in favour of a will 
propounded after a long lapse of 
time must extend to clear proof of 
execution. This very case tests the 
truth of the proposition. If this will 
had been set up soon after the testa- 
tors death, it wouH have been more 
^asy to the heirs to rebut the evi- 
dence regarding the alleged ill-feel- 
ing between the husband and the 
Wife. They might then show by evi- 
dence easily procurable that the 
Writer and the attestors could not 
®-nd did not in fact, come to 
tne house of the testator. The widow 

(2) 11894] 17 Mad. 379. 


and her son have deposed that the 
writer and the testator were on bad 
terms. How can an allegation like 
this be proved or disproved at this 
distance of time ? It is said that 
the two attesting vs itnesses who sub- 
scribed their marks on the will are 
dead. On tl'e point where thty died 
there is no evidence. The opponents 
may well allege that these persons 
were not alive even at the date of 
the will. But owing to the lapse of 
time these are mat:ers on which no 
satisfactory evidence can be given. 
By his unreasonable delay, the ap- 
plicant places the caveator under 
great disadvantages, and it is but 
just that veiy stringent proof should 
be demanded in support of the in- 
strument put forward. 

The question then arises ha« the 
applicant removed the suspicion 
which naturally attaches to a will 
produced in these circumstances ? I 
am clearly of the opinion he has not. 
The witnesses whom he has exa- 
mined in support of the will are per- 
sons of no particular credit and the 
explanation oJfered in regard to the 
various suspicious circumstances is 
far from convincing. 

The learned District Judgp relies 
on these circumstances, firstly that 
a draft petition for probate bearing 
the date 1899 was produced, which, it 
was alleged, was prepared at the 
instance of either the legatee or the 
executor but was not filed in Court 
on the ground of expense. A pleader 
who was examined for the plaintiff 
has depo.sed that the draft is in his 
handwriting. The will was rot shown 
to him in the witness-box and identi- 
fied by him. He, however, deposes 
that he saw “the will and in the cir- 
cumstances he must have meant that 
he saw “a will.’* This evidence does 
not carry the matter very far Even 
assuming that this particular will 
was then in contemplation of the par- 
ties no reference in favour of its 
genuineness can be drawn. It is quite 
possible that the person or persons 
concerned dropped the application 
for valid reasons and if. a spurious 
will had been intended to be put for- 
ward it is unlikely that the attempt 
was abandoned because they thought 
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better of it. It is indeed rery diffi- 
cult to accept this circumstance as 
affirmative proof of the execution of 
the will. Secondly i^^ is said that the 
applicait produced in Court the do- 
cuments, which the District Judge 
was satisfied belonged to the testa- 
tor. The title deeds of all the proper- 
ties were with the mortgagee and 
the recital in Exhibit III, one of the 
two deeds of mortgage executed 
by the testator in favour of 
the mortgagee, runs thus . “As 
I hare given you the mulgeni and 
other original documents already 
along with the mortgage deed, I have 
this day further delivered the proper- 
ty to you.” rhe documents produced 
in Court have not been shown to be 
so utterly unconnected with the pro- 
perties mortgaged that they could not 
be among the documents handed to 
fhe mortgagee. If these documents 
were as a matter of fact in the pos- 
session of the mortgagee the proba- 
bilities are that the applicant obtain- 
ed them from the mortgagee, who, as 
already observed, has been charged 
by the defendants with having insti- 
gated the filing of the application 
for probate. In any event the legatee 
and his son the applicant being the 
relations of the testator no infer'^nce 
in their favour can be drawn from 
the mere possession of some docu- 
ments belonging to the testator. It 
is not suggested that these documents 
evidence or create any valuable rights 
and the possession of them confers, 
from a pecuniary point of view, no 
advantage. 

Thirdly, the District Judge seems 
to think that as the legatee did not 
attempt to redeem the mortgage ear- 
lier, there was no need on his part 
to have applied for probate. This rea- 
son is hardly convincing. 1 f the willwas 
true, those that had a claim upon the 
testator were completely disinherited, 
and the entire property devolved 
upon the legatee, and he would not 
have allowed a valuable document 
to remain unknown, and it is, on the 
other hand, extremely probable that 
he would have taken the earliest op- 
portunity to assert his rights under 
it. 

In the result lam of the opinion 
that the applicant has failed to dis- 


charge the onus that lies heavily up- 
on him and that the appeal must 
be allowed. The suit is dismissed 
with costs here and in the District 
Court. 

Appeal dismissed. 
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COUTTS Trottkk J. 

E. E. Mack — Plaintiff. 

V. 

The Madras and Southern Mahratta 
Railway Company Limited — Defen- 
dants. 

0.0. C. J. No. 83 of 19.i2, Decided ,on 
5th December 19-i2. 

Tort — Negligence — Railway Company is 
liable to damage done on account of unprotec- 
ted pits on platform. 

Railway Company is not entitled to set 
traps upon i»8 premises and to keep them in 
total darkness and take the att tude that the 
passengers who are waiting for the trains 
which are lat** walk up and down the platform* 
when waiting for the train, at their own 
peril. IP. 156 C. 2) 

Nuyent Grant — for Plaintiff. 

V. Mockett — for Defendants. 

Judgment. — This U an action by 
Mr. Edmund Elmar Mack, a Member 
of the Indian CMvil Service, against 
the Madras and Sout'iern Mahratta 
Railway Co., Ltrl , for damages for 
personal injury sustained by him on 
the early morning of theSOth August, 
1921 and alleged to be due to the 
negligence of the defendant Railway 
Company in keeping an unprotected 
and unlighted pit on the platform of 
Nellore station. At that time Mr. 
Mack was stationed at Nellore and 
had been instructed to join a survey 
party at Bellary. On the night of the 
29th August he dined at the house of 
Mr. Bateman, Deputy Director of 
Survey, at Nellore. and the party 
consisted of Mr Bateman and Mrs. 
Bateman, Miss Bixely, Mr. Lewis, 
District Superintendent of Police, Mr. 
Ramamurthi. the Acting Collector 
and the plaintiff. The train by which 
the plaintiff was to go to Madras en 
route for Bellary was due to arrive at 
2— I 5 a. m. anddepar ; 8 niinuces later. 
At about 1-30 Mr. Lewis, the plaintiff 
and the two ladies left in a jatka t^ 
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go to the station, the plaintiff to catch 
the train and the others to see him 
off, and theY arrived at the station a 
few minutes after 2 o’clock. When 
they arrived at the station, the ladies 
stayed below, and the plaintiff and 
Mr. Lewis went upstairs to the plat- 
form. The plaintiff's luggage was on 
the platform in charge of a servant, 
and it seems probable that the servant 
had a hurrmane- lantern with him. If 
he had, I think ic is quite clear that 
its light afforded no assistance to the 
plaintiff in the events which followed. 
The account that the plaintiff has 
given in the box is that he wanted to 
relieve himself and that he had an 
idea that somewhere at the north end 
of the platform there was a gentle- 
man's urinal. He says that he had 
noticed it before when he had been on 
the platform but had never gone into 
it but had a general idea where it was 
situated. He says that all the lamps 
on the platform were extinguished 
and that it was in complete darkness. 
When he got to where he thought the 
urinal was, he left Mr. Lewis and 
walked towards it, and then he says 
that his foot struck the parapet of the 
urinal, that he put his left foot on the 
parapet which at this point was about 
a foot high or a little more, then he 
felt about with his right foot for a 
step or something to lead him down 
to it, and that he then fell vertically 
and landed on his right foot. He fell 
as we know from the photographs and 
plans a sheer drop of 6 feet. He was 
unable to use his right foot and called 
out to Mr. Lewis after hobbling up 
the stairs which he found on his left 
hand side. Mr. Lewis came towards 
the sound of his voice and he heloed 
him along the platform till they got a 
chair for him in which he sat until 
the train^came in rather more than 
two hou s late. Mr. Lewis entirely 
corroborates the plaintiff’s evidence. 
He says that the plaintiff said to him 
when he got to the platform that he 
Wanted to make water and that he 
Walked towards the back wall of the 
platform on which Mr. Lewis says 
there were no lights. He goes on to 
Bay that the plaintiff seemed to get 
®P on something and that he saw his 
dimly silhouetted against the 
wall which he was facing and then 


suddenly disappear from view. Mr. 
Lewis says that he called out, “Mack, 
where are you ?’’ and walked towards 
the place where he saw him disap jear, 
that he found the plaintiff hopping up 
the stairs on one foot and that then 
by lending his shoulder to lesn on he 
helped him down the plaiform, still 
hopping on one foot to. somewhere 
near the waiting room where he got a 
chair for him and placed him on it. 
Mr. Lewis is as positive as the plain- 
tiff that none of the lights on the 
platform were lighted, and adds that 
there was no moon and that he was 
only able dimly to see the plaintiff’s 
figure by a little star light. These 
two gentlemen are the only people 
who can speak as to what actually 
happened, and on their evidence and 
the known facts as to the state of the 
platform as revealed by the drawings 
and plans, I have to determine whe- 
ther a prima facie case of liability has 
been made out. I have no doubt 
whatever from the photographs and, 
above all, from the drawing put in 
evidence by the Railway Company 
that this latrir e was a most dangerous 
place, and ought either to have been 
protected by a wall at least 3 or 4 feet 
high or ought to have been lighted by 
lamp No. 7 on the platform which 
stands in front of it It is useless to 
spend words on such a subject. The 
sketch speaks for itself. 

I now turn to the written statement, 
and on the question of liability as 
distinguished fro n the question of the 
amount of liability, it appears t o raise 
the following contentions- Paragraph 
3 appears to suggest that it was the 
duty of the plaintiff or any other 
passengers to betake themselves to 
the waiting room forthwith and there 
remain until the train by which they 
were travelling should come in how- 
ever late and that to walk up the 
platform in its unlighted state affords 
good ground for a plea of contributory 
negligence, which has been set up in 
this case. Paragraph 6 suggests that 
the plaintiff was imprudent and care- 
less in finding himself in the neigh- 
bourhood of the urinal except he were 
attempting to use it, and that again 
is alleged as contributory negligence. 

I have the plaintiff’s evidence which 
I belifcve, that he found himself there 
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because he did desire to use it, Ihcugh 
it ma) be that at the time they put in 
this plea the defendant Railway Com- 
pany were not aware of this, because 
■it is not statid in the plaintiff's first 
letter of complaint dated the 17th 
September that he was endeavouring 
to enter the urinal. But I desire to 
say that in my opinion that would 
afford no defence whatever to tl is 

I ftctiop, even if it were a fart. I do 
ot thii k that any Rail^ray Company 
3 entitled to st t traps upon its 
remises and to keep the place in 
ital darkness and lake the altitude 
hat passengers who are waiting for 
rains which are late walk up and 
own the platform, when waiting for 
he train, at their own peril. The 
remaining i leas in the written state- 
ment, if I undtr-tand them aright go 
rather lo the question of the amount 
of damages than to the question of 
liability. 

The Railway Company called two 
witnesses, CunnasA'ami Naidu, the 
Station Master, and Raghriah, the 
Ticket Collector. The only material 
thing they say is that lights Nos. 3 
and 5, one opposite to the third class 
waiting room and one opposite to the 
main station building, were alight at 
the time of the accident. The ticket 
colUctor’s evidence is worihless, as 
he merely says tl at these lights were 
lighted on this night because it was 
the rule gener lly that they should 
be lighted. The Station Master is 
obviously unworthy of beliif, oebause 
his evidence is that all the 9 Ivmps on 
the platform should be kept lighted 25 
minutes before the time when the 
train is expected, and kept alight till 
its departun ai'd he goes on to say 
that it was not until 2-30 a. m. that 
he was informed from up the 
line that the train was running 
ate. The obvious suggestion is 
that all the lights were on at the 
time of the accid^^nt. That is now 
nobody’s ca«e, ai d I do not for a 
moment believe it. Further dis- 
enditing, as T do, the evidence of 
these two witnesses, 1 acceft the 
statement of the plaintiff and Mr. 
Lewis that there was no lighten the 
platform, and 1 do not believe that 
the defendant’.s witnesses were speak- 
ing the truth when they said that 


lights Nos. 3 and 5 were lighted. 
Even if they were, it seems quite 
clear that they could not have thrown 
any appreciable light on the entrance 
to the latrine. 

I now follow the history of the 
plaintiff. He managed to get into 
the train to Madras at about 4-30 a m. 
with the help of his servant. He 
says he suffered great pain during 
the journey, that when he arrivedat 
Madras he was put in a chair and 
wheeled in a trolley to the waiting 
room where he remained all day 
waiting for his train to Bellary. He 
was helped into the train to Bellary 
and arrived there on the 31st August. 
It is quite clear that at that time he 
thought that he was suffering from 
nothing worse than a sprained ankle 
which however painful would cure 
itself fairly rapidly and that opinion 
was shared by Dr. Verghese whom he 
saw 2 or 3 days after he arrived at 
Bellary because he found hi** foot no 
better. Dr. Vvrghese as I see, ap- 
pears to have thought like the plain- 
tiff that it was nothing worse than 
a severe sprain and so be put the 
foot in plaster of paris and got the 
plaintiff crutches from the hospital 
which he advised him to use. The 
plaintiff went through his survey 
course with the help of hired con- 
vey ances and the use of crutches 
when his foot got tired, and on the 
1st December he finished his course 
and came back to Madras, and then 
he saw Col. Symons. Col. Symons 
examined him on that date and 
found a swelling on the outer side of 
the right ankle which gave pain on 
pressure and in his owl words was 
“bony hard ” Col. Symons at once 
had him X-rayed, and the skiagraphs 
were produced before me. They con- 
clusively show, as Col. Symons 
explained, that there had been a 
Irarture of the small bone of the 
ankle, that the ligan ents of the heel 
had been Urn and that new b-*nG had 
been thrown out from the position of 
the injury. Col Symons has seen 
him comparatively recently again 
and finds that the trouble caused by 
the fracture is now over but tl it torn 
ligaments are not yet completely 
restored to their normal state and 
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that he is unable to say when they 
will be completely rtstored. 

The plaintiff did not make any 
claim against the Rxilway Company 
until the 17th September from mo- 
tives which one can readily under- 
stand. Gentlemen in the plaintiff’s 
position are naturally reluctant to 
make claims for injuries which they 
do not anticipats to be serious. Until 
the l«t Decembar he was ignorant 
that he had suffered f'rom anything 
worse than a severely sprained ankle, 
and when he wr^to in Sept, mber he 
only claimed on that footing. The 
letter of the I7th September is now 
complained of by the Railway Com- 
pany as not apprising them of the 
true fact-i, namely that the plaintiff 
was endeavouring to reach the urinal 
over the paraoet of whiih he fell. 
The exact words he u-^ed in his letter 
are these : ‘T was walking up the 
platform the greater part of which 
was in total darknes'* with Mr. E.H.H. 
Lewi-*, Acting District Superinten- 
dent of Police, who was seeing me 
off, I.sudd^T'ly fell stx feet .sheer 
over the side of an unprotected latrine 
which is set in the platform and 
sustained a badly sprained ankle.” 
That letter was acknowledged by the 
Agent of the Railway on the 28th 
September, and was I believe ignored 
until Mr Mack reiterated his claim 
by his letter of the 2nd November. 
That in its turn was not acknowledg- 
ed till the 21st November, when Mes- 
srs Brigbtwell and Moresby wrote a 
letter to the plaintiff which con- 
tained the f)ll‘)Aing remarkable 
statement : — “You complain that the 

platform was in darkness, but the 
Company is under no obligation to 
illuminate its platform until just 
prior to the rect-ption of trains ; 
those of the public who elect to 
wander about them do so at their 
own ^L^k, and it would seem that in 
the present case the accident could 
have been avoided by the exercise of 
^dinarv care.” The writers of the 
jotter seem to have overlooked the 
laet—tKat-tfe^^train was running two 
hours late, a matter which perhaps 
Was within the knowledge of the 
Kailway Servants but was not within 
^he knowledge of the plaintiff. 
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The plaintiff in this case has put 
in a clai n for Rs. 3,005 of which 
Rs, 255 w IS special damages which is 
not challenged. 1 think the ciaiin 
was a randerati one. The plaintiff 
was a young active mm who was a 
crippls for two months and wa*-^ a 
partial cripple for mmy months 
more. He says, and I accept it. that 
he tritd to go on snipe-shooting in 
January but had to give it uo and he 
is not completely h-'aled yet. I am 
at a loss to undi. r.-^tand why the de- 
fend int R lilway Cv>mpany have elec- 
ted to tight this case, eith. r on (he 
question of liability or on the ques- 
tion of the qiinnlum of dimages. In 
support of their plt^a tl at the plain- 
tiff’s letter of the lTt:i September did 
not reveal to them the real facts, on 
which they now say that they would 
hive met the claim which the plain- 
tiff had made, in the middle of the 
trial they tendered to the plaintiff’s 
legil advi'^brs a cheque for ks 750 the 
sum which he claimed when he 
in ignorance of the extent of his' 
irijuries. So transpsreit a devicec 
could deceive nobody, and the tender 
Was in my opinion most properly 
rejected. 

I need only mcke a passing al-* 
lusion to the fact that a number of* 
repojts from the otfioials of the Rail-t 
way were disclo.^ed in the defendant’s- 
affidavit of documents and inspection, 
of them was given to the plaintiff’s* 
solicitors. The affi iavit having been 
signed by t^he Agent of the Railwdy, 

I entertain no doubt that though they 
are doubtless privileged documents 
the privilege was thereby completely 
Waived. The documents are damag- 
ing to the Railway Company but I; 
desire to say that in the conclusion 
to which I have come I place no 
reliance on them whatever. I am 
acting on the evidence of Mr. Mack 
and Mr. Lewis which I do not 
consider to have been shaken in the 
slightest degree. 

T think that the whole history of 
this casediscloses a lamentable failure 
on the part of the Railway Company 
to realise the nature and extent of 
their obligations to the travelling 
public, and though only a small sum 
of money is at stake 1 trust that the 
vMult of this case may tend to bring 
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home to the Railway otficials some 
increased realisation of those obliga- 
tions. 

[^iThere will be a decree for the 
plaintiff for the amount claimed with 
costs. The fee of the expert witness 
will be fixed at Rs. 150. 

Suit decreed. 
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ftCHWABE, C. J. AND COLERIDGE, J. 

Janoo Udssan by his agent Ahmad 
Esa — Defendant — Appellant. 

V. 

Baichu Kamandu and another — 
Plaintiffs — Respondents. 

O. S. App. No. h6 of 1922, Decided 
on 2Gth April 1923, from the order of 
Kumaraswami Sastri, J., D/-‘i8th 
August 1922, in C. S. No. 496 of 
1922. 

Letters Patent (Madras) danse 12 — Carrying 
on business through agent is within the dause. 

*Carrying od business’ includes carrying on 
busineftB through an agent. 13 Cb. D. 532. 
Foil, and 13 B. 507, Disa. 

P Under Cl. 13 of the Letters Patent the 
povk er to try su ts against persons is expressly 
conferred in the case of defendants dwelling or 
carrying on business or peieonally vorking for 
a gain within the jurisdiction and it is impossi* 
bleto construe ‘defendant' to include foreigners 
in two out of three cases and not in the third, 
as all three o^cur in the same smtence. 
•Defendant' therefore includes foreigners. 

IP. 159 C. 1.] 

K. Sundora 7?ao— for Appellant. 

P, Somasundaram and P. Satga- 
narayana — for Respondents. 

Schwabe, C. J. — This is an appeal 
from un order of Kumaraswami 
Sastri, .1., dismissing an application 
by the defendant that the plaint filed 
Herein should be rejected or ihe suit 
dismissed on the ground that the 
cause of action arose outside the 
jurisdiction of this Court. The 
question turns on the proper 
interpretation of clause 12 of the 
Letters Patent, which gives the High 
Court jurisdiction Mf the defendant 
at the time of the commencement of 
the suit shall dwell or carry on busi- 
ness or personally work for gain* 
within the limits of Madras. Here, 
the whole cause of action arises out- 
aido. the. jurisdiction, and the defend- 


ant lives outside the jurisdiction, does 
not personally work for gain within 
the jurisdiction, but carries on busi- 
ness through an agent within the 
jurisdiction. The question to be 
determined is whether carrying on 
business includes carrying on busi- 
ness through an agent. It is argu- 
ed that it does only in the case of 
British Subjects and not in the case of. 
foreigners, and reliance is placed on| 
the judgment of Scott, J., in Kessowji 
Damodar Jairam v. Khimji Jairam 

(1). He based his judgm ent on the 
principle enunciated in Ex parte 
Plain (2), namely, that prima facie 
Courts exercise jurisdiction over the 
subjects of the country or residents 
therein, and that words wide enough 
to confer jurisdiction over foreign 
residents ordinarily will not be so 
interpreted. The matter came before 
Sir Charles Sargent, C J. and Starling, 
J. in Oir lhar Damodar v. Kassigar 
Hiragar (3) and after full argument, 
that Court differed from the view 
taken by Scott, J., and it is worth 
pointing out that that was the only 
point discussed before the Court and 
the only point deoide<l. It was stated 
that the cause of action arose partly 
if not wholly within the limits of the 
ordinary jurisdif'tion of the High 
Court, Bombay, but no leave to sue 
had been obtained, and. therefore, for 
the purposes of the application before 
the Court, the only qut stion in issue 
was whether carrying on business by 
an agent within the jurisdiction was 
sufficient. That case was decided 
under the Bombay Small Cause Courts 
Act but the words of that Act are 
identical with the words of the 
Letters Patent, and, in my judgment, 
the decision in Gir lhar Damodar v. 
Kassigar Hiragar (:1) is correct and 
that in Kessowji Damo far Jairam v. 
Khimji Jairam (1) must be considered 
as over-ruled. The principle which 
Scott, J. followed can only apply to 
sections or rules not dealing directly 
with the question of suits against 
foreigners, for, where jurisdiction is 
being conferred by the enactment 


(1) [1888] 12 Bom. 507. 

(2) 12 Ch. D. 522—41 L.T. 46 
28 W.R. 334, 

(3) [1893] 17 Bom. 662. 
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itself against foreigners, one has only 
to oonstrue the words of the enact- 
ment itself to ascertain whether 
foreigners are or are not included. 

I Under cl. 12 of the Letters Patent the 
ower to try suits against persons is 
xpressly conferred in the case of 
efendants dwelling or carrying on 
usiness or personally working for 
ain within the jurUdiction and 
think it is impossible to construe 
defendant* to include foreigners in 
NO out of three cases and not in the 
[lird, as all three occur in the same 
entence. 

It is to be observed that the English 
authorities are of no assistance 
because in England the rul«s as to 
jurisdiction mainly O. 11 ^ R. 11 rf the 
Supreme Court Rule^, do not confer 
jurisdiction on English Courts over 
defendants carrying on business 
within the jurisdiction unless they are 
residents. 

In AnnamoMi Chetti v. Murugesa 
Ohetty (4) the Privy Council called 
attention to t^e fact that in Girdhar 
Damodar v. Knssigar Hiragar (3) the 
cause of action had arisen wholly or 
in part within the jurisdiction, and 
stated that the matter migi t require 
further consideration : but, it is to be 
observed that the decision in Oirdhar 
Damodar v. Knssigar Hiragar *3) as 
pointed out above, turned wholly on 
thepoirtnow in dispute, and I am 
prepared to follow it until higher 
authority has declared it to be 
wrong. 

This appeal must be dismissed with 
costs. 

Coleridge, J. — I concur. 

Appeal dismissed. 


(4) 11903] 26 MaH. 544—30 I.A. 220— 
7 C.W.N. 754—13 M.L.J. 287— 
5 Bom. L.R. 494—8 Sar. 523. 

(P. C.) 
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Phillips, J. 

Knnd aswami Qoundau — Defendant- 
Petitioner. 

V. 

Narayannswami (7oti?K/cn-Plaintiff- 
Respondent- 

Civil Revision Petition No. 29’ of 
1922, Decided on 20th March 1923, 
to revise the decree of the Dt. Court of 
Coimbatore. D/- 21-10- 1121, in A. S. 
No. 1^17 of 1921. 

Co'ilraet S, SS — Future aduHerot^.^ 

iniercouree ie unlaw ful consideration. 

rh<» consideration of future adulterous co- 
habitation is obviously unlawful and therefore 
under S. tZ, an agreement l aving such con- 
sideration is void and cannot he enforced aU 
though defendant has benefited by the illegal 
and immoral contract, inasmuch as the adult- 
erous co-habitation bad taken place. 1920 
M. W. N. 517 Diet. (P. 159, C. 2] 

A. Krishnaswami Aiyar — for Peti- 
tion er. 

Grant and Greatorex — for Respond- 
ent. 

Judgment — This is a suit upon 
bond executed in favour of one Alangi 
Ammal, and it has been found that 
the consideration was future adulter- 
ous co-habitation. The consideration 
is obviously unlawful and therefore 
under S. 23 of the Indian Contract Act 
the agreement is void and cannot be 
enforced. The district Judge has how- 
ever, found that because defendant 
has benefited by the illegal and im- 
moral contract, inasmuch as the adul- 
terous cohabitation has taken place, 
he cannot succeed in his plea and has 
decreed the suit. He re'ies on Deivan- 
ayaga Padyachi v.hutUu JReddi (i) 
but that and other similar cases can 
be distinguished on the ground that 
the Court was not asked to enforce 
the immoral contract, but to set it 
aside after the object had been carried 
out. So far from defendants not being 
allowed to raise the c«^ntention that 
the contract is immoral it has re^'eat- 
edly been laid down that when a 
Court finds a contract to be immoral 


(1) [1920] 12 L-W. 291—39 M.L.J. 
525— (1920) M.W.N. 547—28 : M. 
L.T. 255—59 I.C. 1003. 
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or illegal it should decline to enforce 
it, eren though Hefemlants have not 
raised th^ plea. I ne-^d only refer lo 
the Judgment of Lo*d Mansfield in 
Holrnon v. Johnson i'i) and to a recent 
ca«e Sortk We.stern S i/t Company 
Lim^te I v. Elertric Alkali Com/ntny 
Lirnite J iS). Objaction is then taken 
that this Court cati not interfere under 
S. 115 Code of Civil Procedure, because 
no question of juri«^diction is involved. 
Reliance is pi iced o i the obser- 
vations of the Privy Cuuncil on the 
subject in Bafakrishna (J<layar v. 
Vas I'ieva Ayyar (4). 


Here however, the District Jnige 
has not only failed to entertain the 
plea of illegality su.o moto but has 
refused to allow defendant to raise it 
and has thus declined a juri^^diction 
which he undoubtedly possessed. He 
has clearly acted with m iterial irregu- 
larity in the exercise of his jurisdic- 
tion within the meaning of S. 115 
Code of Civil Proc<'dure and in sup- 
port of my view T refer to Oangaya v. 
Vpnkatarnyyt (5) and Sun laram v. 
Maasn Mavathar^ (6). The petition is 
accordingly allowed and plaintiffs 
suit dismissed with costs throughout. 

Petition allowe (. 


(3) 

1778] 

Cowp.‘3 H. 

(3* 

1914' 

A.r. 4 57. 

(4) 

1917 

M.W N. 628. 

i^) 

[1«J3 

M W.N. 5I. 

(6) [I92i: 

41 Mad, 551. 
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Full Bench 

SOHWABE, C. J, CoITTTS TROTTER 
ANU KR[SHNAN, JJ. 

In ^he Matter of a First Grade 
Pleader., Guntur — 

Decided on 3lst July 1923 

Legal PracHtio^^erA Act^ S. tS^Juriadieti'^n 
under ie not vindictive— Objtct to prevent 
9 wactitio'ier praeti)Ui-g uho expTe<sl\i coun^ 
eels die-obedienee to la-o and order. 

The jansdictio^ which the Court ezerciiee 
Under 8 .' 13 is not a vindictive jurisdiction at 
all. lie main object in such a case is not t.> 
•lUxw a man to praoitse in Courts^ when he 
h^aelf is o lunseUing disobedience to the Uw 
ahd order enfproed iDy (.'ourts. When a man 
who has offended in ttlal way cottea before 


the Court and hooest'y expresses bis regret 
and bis intention to assist the administratioi^ 
of justice in future, there is no reason why ha' 
should not be give • as opportunity rf shovving; 
th^t bis int&iitioDs are as he expresses them. j 

IP. 160. C. 2 J 
• ' 

The A(Ivocate-General-r-in support of ” 
notice. * 

C. Sambasiva Rao — fur Pleader. ' 

Y. Srinivasa Tijenjar for T. R.\ 
Ramachan Ira Aiyar — on behalf of, 
the Vakils’ Association, ' 

Sc..wabe, C. J — In this case, which. ^ 
is a serious one. the pleader in ques- 
tion had quite clearly incited person^.; 
by public speech to disregard the local' 
authorities, not t> obey the Forest 
laws, to boycott the forest subordinar 
tes and to continue that boycott. H©^ 
now comes before the Court anti 
states that he has seen the error of 
his ways and expresses his regret for^ 
the attitude he then took in the agi-ta-, 
tions which were going on; - and/ 
he states that he desires to have 
his sanad renewed and hereafter to 
co-operate in the administration of 
law and maintenance of orfitr. That 
bei g his expressed attitude we are 
willing to renew, his sanad and 
express the hope that he; will carry 
out fully the solemn undertaking he 
has given to the Court. 

This Court’s jurisdiction in such 
cases is not a vindictive ju»'isdiction at 
all. Its main object in such a case is not 
to allow a min lo practise in Courts-, 
when he himself is counselling dis- 
obedience-to the law and order enfor- 
ced by these Courts. When a man 
who has offended in that way comes 
before the Court and honestly expre- 
sses his regret and his intention to 
assist the administration of justice 
la future, I see no reason why he 
should not be given an opportunity 
of showing that, his intentions are as 
he expresses them. 


Under these circumstances, I think 
this man’s sanad may be renewed. 

Coutts Trotter, J. — I am of the 
same opinion. 


ICrishnan, J.-rrrl agree* 



• . .. I 

• « 

Sanad gra^ 
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Phillips and Venicatasubba Rao, 

JJ. 

Subramaniam Cheity and oi/iers— De- 
fendants — Appellants. 

V. 

Ltakshmannn Chetty and others — Pla- 
intiffs — Respondents. 

F. A. No. 339 of 1918. Decided on 9th 
August ls23, against ti e decree of the 
Temp. S. J.Sivaganga in O. S. No. 82 
of li?i6. 

Accounts-^Suit for lartial accour.t does noi 
lie white for uhole acct'U tt i.' barred, 

A auit to retover plaii tifi’e* lather’s thare of 
debt due to bis firm by anotl er firm in which 

one paitner of the cre ditor firm is also a part- 
ner where accounts are not settlfd is an action 
for partial ac< ouct. Such a suit will r o doubt 
lie in certain cases but when a suit lor an 
account is barred a suit fora partial account 
cannot be allowed merely on the ground that 
®®^®^dant coulc claim that a ger eral aocouLt 

■bould be taken because it would not be fair 

w drive him to taking an account which the 

taken owing to 
lapse of time. Tl>e rule leaves it to the 
^ourt to determire under what circumstances 
It would be equitable to order a partial accoiiDt 
regard to the rights of the parties. 
'^™*”**‘ily when i ne parti er t>eeks to make 
another liable for one sinz'e item due to the 
army it Would not be equitable ti decree such 

* 1 ? **°j* ^1^®^. defendant partner is not 
allowed to claim other itrnesy which may be 

plaiDtift to the firm. 45 M 378. 16 
W. 200 P. O. and 32 M. 76 Foil, |P 161 C 1. 2; 

A, Krishnastcapni Ayyar^ K, Rajah 
Atyar and V, Ramasvmmi Ayyar — 
for Appellants. 

K. V. Krishnaswami 
^o.napaiki Ayyar an f A, 

Ayyar — for Kespondents. 

Judgment.— Thi*^ appeal, which 
oonnecied with A. S. no. 340 of 191 

from the same decree, relates to 
olaim put forward by the plaintid 
the A. M. Firm, consistii^g < 
the family of appellants. Plaintiff 
tlio first deferidant’s father an 
others. were members of N. R. M. 1 

deposited a sum of mone 

H in which 1st defer 

Oants father was a partner. Th 
»ccouivts of N. R. M. P. Firm hav 
not been settled. This is a suit t 
iTeco^r plaintiffs father’s share of 
debt due to his firm by another firrr 
in wMob one partner of the oredito 

nm 18 also a partner. Eren -if plain 
us were partners of the N. R. M. P. 

924 M/21 ^ 22 


Ayyar ^ 1 
Sveaminath 


Firm, this would be an action for a 
partial account. Such a suit will no 
doubt lie in certain cases; but as poin- 
ted out by the Privy Council in 
Gopida Chetty v. Vijtiy iraghacachariar 
(I), when a suit for an account is 
barred, a suit for a partial account! 
cannot be allowed, merely on thej 
ground that defendant could claiml 
thdt a general account should be takeni 
because it would not be fair to drivtl 
him to taking an account, which thcl 
law thinks cannot be properly taken! 
owing to the lapse of ti ne. The! 
principle, which determines the main-l 
tainability of a suit for partial) 
account, is laid down in Karri i enkata 
Refdi V. Koifu A’arasayyci (2), where 
it is observed : 

* The rule leaves it to the Court to 
determine under what circumstances 
it would be equitable to order a partial 
account, having regard lo the rights 
of the parties.” 

We see then that such a suit will 
only be allowed in oases, where it is 
equitable to do so. Ordinarily, whep 
one partner seeks to make another 
liable for one single item due to the 
firm, it would net be equitable to 
decree such a claim, when the defen- 
dant partner is not allowed to claim 
other items, which may be due by the 
plaintiff to the firm. This applies 
with additional force in the present 
case ; for the firm sougfit to be made 
liable is a joint family and it would 
be inequitable to decree a solitary 
claim against them, without allowing 
them to put forward the right of 1st 
defendant’s father, a member of the 
family, to the sh^re of the other parU 
nership assets. If plaintiffs could not 
bring this suit as partners a fortiori 
they cannot bring it as the legal 
representatives of a deceased partner. 

The subordinate Judge has found 
that a suit for dissolution and taking 
of accounts is ba»’red by limitation ; 

\l)^y^ i*OrT'5^^45~ldadr~37^ 

49 LA. 181-(1922) M.W.N.386— 
30 M. 1 ..T. 2S3 ~ 26 C. W.N. 977— 
16 L.W. 200—24 Bom. L.R. 
1197—36 C.L.J. 308—20 A.L.J. 
862—43 M.L.J. 305—74 I.C. 621 

(P.CT 

(2) [1909] 32 Mad. 76—19 M.L.J. 10-’ 

4 M.L.T. 456— 1 I.C. 384. 
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and although this finding is impeach- 
ed, we think, that the eridence of the 
6th defendant, coupled with the 
latter’s directing the closing of the 
business and the fact that the 6th 
defendant’s agency, which consisted 
only in collecting outstandings, ter- 
minated in November, 1910, show that 
the partnership was dissolved not 
later than that date. 

We think therefore that this is not 
a case in which a suit for partial 
accounts can be allowed, for it would 
be most inequitable to do so. 

The appeal is accordingly allowed 
and plaintiffs* suit dismissed, as 
regards this item, with costs through- 
out. 

Appeal allowed. 


1924 MADRAS 162 

Kbishnan, J. 

Srirangam Municipal Council^ repre- 
sented by its Chairman K, Sf'ngam 
Aiyangar — Plaintiff — Petitioner. 

V. 

Bodi alias Anganna Naidu — Defen- 
dant — Respondent. 

Civ. Rev. Petition No. 333 of 1922, 
Decided on 28th February, 1923, from 
the decree of the Court of Small 
Causes, Trichinopoly in C. S. No. 4055 
of 1921. 

Spteifit PTformance — Executed eonaidera- 
$ on amounts to implitd contract. 

The defendant bought in auction the right 
te collect fees or tolls for slaughtering cattle in 
the slaughter house of the plaintiff corporation 
who brought a suit for the balance money due 
from him. The suit was dismissed by tbe lower 
Court on the ground that no written contract 
was esecuted, as required by 3. 45 of the Old 
District Manioipalities Act, IV of 1834. 

Hald, that the plaintiff Municipality is enti- 
tled to decree, as sued for. on tbe footing that 
defendant has enjoyed the right of oollecting 
the tolls for the whole year contracted for and 
js liable as on an implied contract.fP. 162, 0.2] 

N, Rajgopalachariar — for Petitioner. 

Respondent — not represented. 

Judgment. — In this case the defen- 
dant bought in auction the right to 
collect fees or tolls for slaughtering 
cattle in the slaughter house of the 
plaintiff corporation. This suit is for 


the balance money due from him. The 
suit has been dismissed by the lower 
Court on the ground that no written 
contract was executed, as required by 
S. 45 of the Old District Munici- 
palities Act, IV of 1884, which was in 
force. It is argued before me that 
though no claims could be made on 
the basis of the oral contract, a decree 
shoulH have been given at any rate on 
the footing of executed consideration, 
the defendant, having been found to 
have enjoyed the right of collecting 
the toll for the whole year. 

There is no doubt a contiict of 
authority on the point. So far as the 
English Law is concerned, it must now 
be taken as settled by Lawford v. Bil‘ 
lericay Rural Council (1), the case in 
favour of such decrees being given. 
The learned Judges refer to Young & 
Co, V. Royal Leamington Spa Corpora’ 
tion (2), the case which was taken to 
have laid down the opposite view and 
point out that the question was ex- 
pressly reserved there. In Douglas v. 
Rhyl Urban Council (3), Joyce, J., 
holds that the case in Lawford v. Bel- 
lericay Rural Council (1) settles tbe 
English law on tbe point. 

As regards the authorities in our 
High Court, the case in Raman Chetti 
T. The Municipal Council of Kumba- 
konam (4) does not really deal with 
this question. The observation in 
Ramaswamy Chetti v. The Municipal 
Council^ Tanjore (5) is based on the 
decision in Young & Co. v. Royal Lea- 
mington Spa Corporation (2), which 
has now been explained away and is 
in the nature of an obiter. I do not 
propose to refer to the other Indian 
cases. I think the plaintiff Munici- 
pality is entitled to a decree, as sued 
for, on the footing that defendant has 
enjoyed the right of collecting the 


(1) [1903] 1 K.B. 772—72 L.J. E.B. 
554—88 L.T. 317—51 W.R. 630— 
67 J.P. 245—1 L.G.R. 535—19 T. 
L.R. 322. 

(2) [1883] 8 A.C. 517. 

(3) [1913] 2 Ch. D. 407—82 L.J., Ch. 
537—109 UT, 30—77 J.P. 373— 
11 L.G.R. 1162—57 S.J. 627—29 
T.L.R. 605. 

(4) [1907] 30 Mad. 290—2 M.L.T. 
294. 

(5) [1906] 29 Mad. 360. 
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ttolls for the whole year contracted 
If or and is liable as on an implied oon- 
ttraot. 

The Civil Revision Petition is al- 
lowed and the decree of the lower 
Court is set aside and a decree given 
to the plaintiff as sued for with costs 
in this Court and the lower Court. 

Petition allowed* 
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OLDFIELD AND VENKATTASUBBA 

RaO, JJ. 

Sivasubramania P:7/at— Appellant. 

T. 

Iheethiappa Pillai (dead) and other S‘ 
Respondents. 

A. O. No. 106 of 1920, Decided oi 
€th March, 1923, against the order o: 
the Dt. Court, Tinnevelly, in I. A 
No, 488 of 1919. 

iVovin«a/ Insolvency Act {1907) S. 2< 

diacAargfl is ni 

On the 20th September, 1918, the iowe 
Court granted the ineolvent a oonditiona 
<liicharge, the condition being that he ehould 

fubjeot to hie right to an allowance of Re 3! 

per month for maintenance of himeelf and'hii 
family, plaoe at the diepoaal of the Court al 
property he might afterwards acquire. 

He/d.- that the order did not amount to c 
discharge as contemplated in 8. 24 ( 3 ) 

, IP. *164 C. 1. 

ProvincicU Insolvency Act, 8. 46 («)- 
Person a§gneved could be insolvent* ^ 

the claim of a creditor was wronsh 

«PP®al«l again^ 


Held • that the insolvent 


IS a 


perse 


^grieved '’within the meaning of 8. 46 (2) 

eventual 

t)e entitled to any surplus remaining after tl 

proved, have been sati 
fled and will be deprived of such surplus if tl 

another creditor, whose claim m£ 
dimmish or exhaust it, is wrongly admitted. 

^ Jnu Insolvency Act} 5. 94 %y 

restrictive L 

bJore “2“^ creditor may, at any tin 

■proof oV^ the insolvent, tend* 

Of h?.‘‘r?g“hro‘r‘.?„ThiT“rUt!’'‘^' ,^5-^:^' 


ore never barred. * * commencemei 

th^ius 01 v^ni 2 iI 2 - commencement i 

we uaolvenoy does not in and for the purpoc 
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of time. 




(P. 165 C.2.) 


,nW ^y. — 1>0€8 not apply to 

insolvency proceedinys. ^ 

S. 48 deals only with execution and lays 

®^®cction of the decree 
ftftAr an application presented 

after the expiration of 12 years from certain 
dates, but it does not mean that a decree more 
than 13 years old is not proveable in insolvenov 
proceedings. jp q 3 ^ 


K* V. Krishnaswami Aiyar, T L 
Venkatarama Aiyar and T. Anantha 
Aiyar- for Appellant. 


S. T. Srinivasagopalachari, T. Nalla- 
styam Pillai and Chidambaram and 
Marthandam— for Respondents. 


Oldfield, J. — This insolvency origi- 
nated in the arrest by 1st respondent 
of the insolvent, here appellant. On 
the latter’s adjudication however, 
only two creditors, now represented 
by other respondents, proved debts, 
the appellant refraining from proving 
his, until after a dividend of less than 
half an anna had been distributed and 
about nine years had elapsed. Evi- 
dently what has led him now to 
tender proof of his debt under S. 24 (3) 
of the Provincial Insolvency Act III 
1^07 is that on the 20th September, 
1918, the lower Court granted the 
insolvent what is described as a 
conditional discharge, the condition 
being that he should, subject to his 
right to an allowance of Rs. 25 per 
month for maintenance of himself 

e u place at the disposal 

of the Court all property he might 
afterwards acquire. This discharge 
was granted on the application of the 
insolvent based on the expectation 
that in case of his discharge his 
mother would relinquish a life estate, 
to which be was entitled in reversion, 
in his favour ; and the appellant 
evidently thought it worth while to 
prove in order to obtain a share in 
the^e new assets. The lower Court 
held that he was entitled to do so 
notwithstanding the two points urged 
before it and here, that his claim was 
made after the order of discharge of 
20th Septeniber, 191b and that 
recovery of his debt would in proceed- 
ings other than insolvency bo barren 
by limitation. 

A preliminary objection ; has been 
t i ken to this appeal by the' insolvent 
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on the ground that he is not a “person 
aggrieved” within the meaning of 
3. 46 (2) of the Act, because he has 
no interest in the distribution of 
assets, which have vested in the 
Official Receiver for his creditors, 
whoever they may be. But that is 
unsustainable. For under S. 41 he 
will eventually be entitled to any 
surplus remaining after the creditors, 
who have proved, have been satisfied 

I and will be deprived of such surplus if 
the proof of another creditor, whose 
claim may diminish or exhaust it, is 
wrongly admitted Another formal 
objection to the prcceedings is, that 
the Official Receiver has not, so far 
as appears, been a party to them at 
any stage. But, as all the creditors 
concern<*d have had notice of them, 
we simply note this irregularity and 
proceed. 

First, as regards the order of 20th 
September, 1918, it is, we may 
observe, defective, because it contains 
no definite provision for or directions 
to the Official Receiver regarding the 
manner in which it is to be given 
effect ; and it should probably have 
been framed with reference to S. 44 
(5) explicitly as imposing a conditi^'n 
and also suspending the discharge, 
until that condition had been fulfilled 
by the execution of the anticipated 
release in favour of the Official 
Receiver or otherwise for the benefit 
of. the creditors. But its terms have 
lalready been stated and its meaning 
is clear. Fir.'t, a point referred to by 
the lower Court, although in doubtful 


language, this order is consistent with 
the future declaration of a final 
dividend, since it contemplates the 
realization of further assets for 
distribution in one ; and, it may be 
Added, it is clear from the text of the 
.order, by which the insignificant 
dividend already distributed was 
4eolared, that it was not final. Next, 
the order of 20 — 9 — 1918 was not one 
of absolute discharge. For it was in 
terms conditional, and expressly con- 
templated the continuance of the 
insolvent’s disability to acquire pr-;»- 
perty except for the benefit of his 
creditors and subject only to the 
k^^f^Tvation of a monthly income for 
teitpself and bis family. Those terms 
b!t'e, AS already stated, anomalous and 


it is doubtful what exact change in 
the insolvent’s position they were in- 
tended to effect and whether they 
were intended to do or did mom than 
release him from liability for his 
scheduled debts, those debts being 
made payable only from the property, 
which 1 e was expected to acquire. 
Certainly, however, and this is the 
material point, there is nothing to 
indicate an intention on the part of 
the Court or other parties to the order 
to release such property from prove- 
able debts or to make any charge in 
respect of them except as regards 
the liability of the insolvent himself. 
It is then impossible to accept the 
first argument for the insolvent 
(appellant), that this erder constituted 
such a discharge, as is referred to in 
S. 24 (3) as fixing the stage in the 
insolvency, after which no more 
proofs, such as the respondents,* could 
bo received. 

I 

That argument is mor^sover open to 
objection on the further ground that 
the reference to di.echarge in that 
section does not fix that stage. No 
doubt the section is >\t first sight ex- 
plicit— , “Any creditor may, at any 
time before the discharge of the in- 
solvent, tender proof of his debt.” But 
those words must be read in the light 
of S. 39 (4), under which debts, if 
notified, as was the respondents’ in 
the present case, can be proved until 
a final dividend is declared and the 
fact that it will in many cases be 
harsh and useless to postpone the 
grant of discharge until its declare-* 
tion. For, although it may be im- 
possible for the purpose of S. 44 i'.^) (a) 
to ascertain the proportion between 
assets and liabilities at an early 
stage in the insolvency, it may be 
clear that the insufficiency of the for- 
mer has arisen from causes, for 
which the insolvent is not responsi- 
ble; and there will then be no reason 
for postponing his discharge, if he 
asks for it, as he can do under S. 44 
(1), at any time after the order of 
adjudicatian. We have not, it is 
worth . observing, been shown that 
this reference to the right to prove 
before discharge corresponds with 
anything in the Presidency Act or 
English Law; and it is possible that it 
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was worded with reference to the des- 
cription of debts proveable under the 
Act in S. 28 (1) as including those, 
to which the debtor becomes subject 
before his discharge by reason of obli- 
gations incurred before his adjudica- 
tion. S. 46 (3), Presidency Act III 
lof 1909 and S. 30, (4) & (5) Geo, V, o* 
159. In any case the general law of 
linsolvency contemplates proof of 
Idebts at any time, so long as there 
fare assets to be distributed and no 
Jinju'^tice is done to other parties. Ex- 
\parte Boodami Re Taylor (1) and Me 

I furcio In re, Pef^field v. Me Murdo (2). 
Ve accordingly hold as a fair con- 
iTUotion and one, which will recon- 
,le the policy of the Act and S. 39 (4) 
ith S. 24 (3), that the words we are 
5ncerned with in the latter are not 
jstrictiTe, but, as Vaughan Wil- 
aras J- said in the second of those 
aoisioDs of similar words, “as soon 
s may be after the making of a re- 
eiving order” in the Bankruptcy Act 
f 1883, Sch. II R. 1 merely directory 
nd that “non-compliance with them 
oes not in any way deprive any cre- 
dit r of his right or limit his right,” 
That contention failing, it is argu- 
ed next that the respondent's debt is 
not proveable, because it would be 
time barred in othe^* proceedings, or 
more definitely, because the decree, in 
which it is merged, would be unexe- 
cutable after the twelve years, which 
have elapsed since its date, under S. 
48 C. P. C. That twelve years elapsed 
between the respondent's decree and 
the presentation of bis proof is no 
doubt true. But we are still of opi- 
nion that his debt is proveable under 
S. 28 (1) of the Act. The definition 
in that section of a proveable debt 
contains no reference to the date, at 
which the proof is presented or to any 
date except that of the adjudication, 
when respondent's debt, embodied in 
the decree which he had lately been 
executing, was certainly recoverable; 
and the view that the existence of the 
debt at the date of adjudication alone 
is material is in accordance with 
English authority on the similar 
provision of the English Law. The 

(X) 2 Deg. F. and J. 625. 

(2) [1902] 2 Ch. 684— 71 L. J.,Ch. 
691-.86 L. T. 814—50 W. R. 644, 


matter is dealt with generally In Ex 
ptarte (3), that decision, it may 

be observed, being unaffected by the 
facts that (1) the debts in question 
had not, like the respondents* debt 
been merged in a decree and that 
they represented obligations which 
became enforceable only after the 
date of the adjudication, but before 
that of the discharge, the Indian and 
English definitions of proveable debts 
alike including such liabilities. On 
the other side reliance has been plac- 
ed on Ben.'^on In r< : Bower v. Chet^ 
wend (4); and no doubt reference was 
made to the principle that, if the 
statute begins to run, it pontinues, 
whatever happens, to do so; and that 
principle would be applicable in the 
case before us, because the twelve 
years period available to respondent 
for execution of his decree had open- 
ed before appellant's petition was 
filed. But the principle was applied 
in the case th^n under disposal, only 
because that case was. — what the case 
before us is not, — one of an administra- 
tion suit and not of insolvency. Ex 
parte RoffS (3) would, as the earlier 
part of the judgment shows, have 
been followed and it would have been 
held that a debt not barred at the 
commencement of the insolvency 
does not in and for ihe purpose of the 
insolvency become barren by lapse 
of time. Respondent has then relied 
on the decision in Subbarayan r. Nata- 
rajan (5) that S. 48 contains an 
unqualified prohibition of execution 
of decrees over twelve years old. 
But the answer is that when (as we 
hold) the respondent can prove for 
his decree debt in the insolvency, no 
question of his right to execute is 
raised. In these circumstances wo 
must, following Exparte Ross^ hold 
that his debt is provable Within the 
meaning of S. 28 (1). 

The result is that the appeal fails 
and is dismissed with costs of legal 
fpprp^pnt^^ti vpsj of 1«t respondent. 

(3) 2 Gl. and Jameson’s 46 and 330. 

(4) [19141 -i Ch. 68—83 L. J Ch. 
658—110 L. T. 926—21 Manson. 
8—58 S. J 430-30 T. L. R. 435. 

(5) 1922 Mad. 268—45 Mad 785— 
16 L. W. 68—43 M. L. J. 168— 
(I92i) M. W. N. 424— 31 M.L.T. 
140—70 I. C. 396. 
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Venkatasubba Rao,J. — T agree and 
I would like to state my reasons for 
the conclusion at which we have 
arrived. 

: It was first contended by Mr. K. V. 
Krishnaswami Aiyar for the insol- 
vent-appellant that under S. 24 (3) 
of the Provincial Insolvency Act, 
,1907, a creditor would be bound to 
tender proof of his debt before the 
discharge of the insolvent and that 
as, in the present case, proof was sub- 
mitted after the insolvent’s discharge 
the creditor’s application should not 
have been entertained. In the view I 
am taking, it is immaterial that the 
discharge in the present case was 
conditional. The relevant portion of 
S. 24 (3) is as follows: “Any creditor 
.of the insolvent may at any time be- 
fore the discharge of the insolvent 
tender proof of his debt and apply to 
the Court for an order directing his 
name to be entered in the schedule as 
a creditor in respect of any debt pro- 
vable under this Act and not entered 
in the schedule.” I am unable to in- 
terpret this provision as rendering it 
obligatory upon a creditor to tender 
proof before the discharge of the in- 
solvent. Under S. 44 a debtor may at 
j any time after the order of adjudica- 
[ tion apply for an order of discharge. 

I There is nothing in the Act to pre- 
I vent an order of discharge being pass- 
ed at a very early date after the 
order of adjudication, and it seems 
to be inconsistent with the scheme 
of the Act to hold that a creditor 
who does not prove his debt before an 
order of discharge is deprived al- 
together of his remedy. I need only 
refer to S- 39. Cls. (3) and (4) of that 
section set forth the disabilities of 
the creditor guilty of laches in the 
matter of proving his debt. Cl. 3 
while giving him a certain right pro- 
vides that he shall not be entitled to 
disturb any dividend declared pre- 
vious to the proof of his debts. Cl 4 
refers to a declaration of a final divi- 
dend. It must be first observed that 
no inflexible rule is laid down as re- 
gards the point of time when a final 
dividend is to be declared. The clause 
only provides that when the receiver 
has realised all the property of the 
insolvent or so much thereof as can 
be realised without needlessly pro- 
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tracting the receivership, he shall 
declare a final dividend. The matter 
is largely one of discretion to bo 
exercised by the Court. When 
a final dividend is to be 
declared in a particular case, will 
depend upon the circumstances 
of that case. It is next material tO 
observe that the penalty prescribed 
for neglect or omission to prove s 
debt before making a final dividend 
is, that the dividend shall be declar* 
ed without regard to the claim of 
the creditor who has failed to prove 
the debt. These are the provisions 
which limit or affect the right of it 
creditor who fails to tender proof of 
his debt before a specified point of 
time. 

Mr. K. V. Krishnaswami Iyer’s 
second contention was, that if a cre- 
ditor omits to prove his debt before* 
the declaration of a final dividend he 
is barred from doing so. There is 
no warrant for this position in the 
sections to which I have referred. It 
is unnecessary to deal with this con- 
tention further than to say that this 
argument is entirely destructive of 
the first argument to which I have 
referred. According to the first con- 
tention based on S. 24 (3), the dis- 
charge of the insolvent is the furthest 
point of time beyond which no debt 
can be proved, whereas the second 
contention fixes the declaration of a 
final dividend under 8. 39 (4) as an 
event subseq.uent to which a proof of 
a debt cannot be tendered. In my 
opinion, neither of these arguments 
is sound. No limitation is fixed for 
the creditors to come in and prove 
their claims. This is the English rule 
and we have been shown nothing to 
induce me to hold that under the 
Provincial Insolvency Act a different 
rule is intended. 

Rule 1 of the second schedule to 
the English Bankruptcy Act, 1883, 
runs thus : “Every creditor shall 
prove his debt as soon as may be 
after the making of a receiving or- 
der.” It will be noted that the word 
used is ’shall.’ But in M.c Murdo In 
rei Penfield v. Me Murdo (2) Vaughan 
Williams, L. J. held that the rule 
was “merely a directory clause, a 
clause non-cOmpliance with which 



924 Madras SivasubraMANIa v. THEETHIAppa (Venkatasubba Rao, J.) 167 


does not in any way deprive any cre- 
ditor of his right or limit his right.** 
He observed that in his experience 
of bankruptcy practice there never 
was any doubt as to the right of a 
creditor to come in and prove at 
any time during the administration. 
This rule was stated to be subject to 
certain conditions which are not 
material for the present purpose. See 
also Halsbury, Vol. 2, paragraphs 380 
and 394. 

No Indian cases were cited to us. 
But I find that in Lakshman v. Mut~ 

(6) a Bench of this Court observed 
that it is open to a creditor at any 
time while the assets are undistribu- 
ted to prove his debt and added “this 
is the course in all bankruptcy and 
insolvency proceedings.*’ I am not 
quite clear how the statement in the 
judgment, that even if a schedule 
had been framed it was still open to 
the creditor, so long as assets were 
available, to apply to be admitted on 
the schedule under S. 352 of the Civil 
Procedure, Code of 1882, is reconcil- 
able with the Art. 174 of the Limi- 
tation Act of 1877 which prescribed 
for an application under S. 353 of the 
said Code a period of 90 days from 
the date of the publication of the 
schedule. But I am referring to the 
case only for the purpose of show- 
ing that it was regarded as a set- 
tled ^doctrine that apart from eny 
particular statute, in bankruptcy 
proceedings no limitation was fixed 
for creditors to prove their debts. I 
may state that the Provincial Insol- 
vency Act III of 1907 repeals not 
only the provisions of the Civil Pro- 
cedure Code relating to insolvency 
but also Art. 17 i of the Limitation 
Act of 1877 

I also find that in Parshadi Lai v. 
Chuni Lai (7), a distinction was 
between applications under S. 
iQQo Civil Procedure Code of 

1882 governed in regard to limitation 
Dy Art. 174 prescribing a period of 90 
days and applications under S. 353 to 

lu prescribing a period 

ot three years was held applicable. 

An argument based upon Parshadi 

(6) [1887] 11 Mad.T 

(7) [1883] 6 All. 142— (1883) A.W -N. 


Lai V. Chuni Lai (7) that an applica* 
tion by a creditor to prove his debt 
is governed by Art. 181 of the pre- 
sent Limitation Act, was not advan- 
ced before us, and possibly the omis- 
sion to advance this argument was 
due to the fact that Art. 181 is held 
applicable only to applications under 
the Civil Procedure Code and that 
as at present the insolvency law is 
contained in the Insolvency Act and 
not in the Civil Procedure Code, Art, 
181 can have no application. 

The oHject underlying S. 24 of the 
Provincial Insolvency Act is the 
same as that which underlies R. 1 of 
the second schedule to the English 
Bankruptcy Act, 1883, namely, to 
enjoin upon creditors to tender proof 
as early as possible, a course tendingl 
to convenience in the administra^ 
tion of the insolvent’s estate ; anm 
the provision clearly does not enac^ 
a rule of limitation. 

I therefor© hold, as my learned bro- 
ther has done, that the creditor’s ap- 
plication tc prove his debt was not 
made beyond the time allowed by 
the law, and this ground of appeal 
consequently fails. 

The next argument of Mr. K. V*. 
Krishnaswami Iyer was that the debt 
itself was barred, and as there was no 
subsisting debt there could be no 
proof of debt. In my opinion, this 
argument is also untenable. The cre- 
ditor’s debt was merged in a decree, 
and it was argued that under S. 48, 

C. P. C.. the decree became extingui* 
shed. This argument cannot be ac- 
cepted because S. 48 deals only with 
execution and lays down that no or- 
der for the execution of the decree 
shall be made upon an application 
presented after the expiration of 12 
years from certain dates which how- 
ever it is immaterial to specify for 
the present purpose. 

Then the general argument remains 
that a barred debt cannot be proved 
in insolvency. I shall say nothing 
in regard to the question as to whe- 
ther the pendency of insolvency pro- 
ceedings does or does not save a debt 
from the bar of limitation. In the 
present case the debt is sought to be 
proved in the insolvency itself an I 
no claim is based upon the debt in 
separate proceeding. Ex prate Poss{^6>. 
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(3) to which Mr. Srjnivasagopalacha- 
riar referred up, clarly held that in 
bankruptcy a debt did not become 
barred by lapse of time if it was not 
barred at the commencement of the 
bankruptcy. The same v-jew was 
taken in Ex partp L** ncaster Banking 
Corporation^ In re Westby (8) which 
was also* relied on by the learned 
Counsel. A very clear statement of 
the principle is contained in the fol- 
lowing passage in the judgment of 
Bacon. C. J. in that case : **When a 
bankruptcy ensues, there is an end 
to the operation of that statute, with 
reference to debtor and creditor. The 
debtor s rights are established and 
the creditor’s rights are established 
in the bankruptcy, and the Statute of 
Limitations has no application all 
to such a case, or to the principles 
by wbich it is governed.” The authori- 
ty of these decisions has not in the 
slightest degree been shaken by Ben- 
son In re \ Bower V, Cheiwyne<l (4). 
the contrary the judgment in it while 
holding that the pendancy of the 
bankruptcy proceedings did not save 
a claim made iii the course of an 
administration suit frDm being birred 
by the Statute of Limitations care- 
fullv distinguished Ex parte Ross i3) 
and other cases sim lar to it as being 
cases wherothe proof was in thebink- 
rupLcy itself. I cannot do betttr 
than quote the following passage 
from the judgment : “As to the se- 
cond point cases were quoted begin- 
ning with Ex parte Ross (3), which 
show that in the bankruptcy a debt 
does not become birred by lapse of 
time if it was not so bar.*ed at the 
commencement of the bankruptcy, 
and of this there can be no doubt, 
but this is only in the bankruptcy.” 

The rule contained in S. 2.'' (1) as 
regards debts prov^able under the 
Art is consistent with the rule dedu- 
cible from the English cases. All 
debts to which the debtor is subject 
when he is adjudged an insolvent 
(quoting only the material portions) 
are debts provable under the Act. 
Under the section therefore it must 
be a debt to which the debtor w is 
subject on the date of the adjudica- 

(8) 10 Ch. U. 776. 


tion. If the debt was then subsisting 
it is provabe in insolvency. 

On these grounds the second con- 
tention of the appellant also fails. 

I therefore agree that the appeal 
should be dismissed with costs of the 
legal representatives of the 1st res- 
pondent 

Appeal dismissed. 
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Spencer and Ramesam, JJ. 

M. V, D. Cyana Sambanfa. Panda' 
Sannatki — Defendant — Appellant. 

V 

A. Vaithilinga Mu laliar and others — 
Plaintilfs— Respondents. 

F. A. Nfos. 1.33, 167, 195 and 196 of 
19i0, Dacidel on I8th April 1923, 
against the decree of the Tem. S. J., 
Tanjore. 

en'i^»V7n'int—~Templ0 
oumi^Ritldis or thexT 

i tcomeiare not subject to Ulthurai trustees 
thougn idol is interested in their due per for- 
ma ice. 

The Eatlia^ are iadeoenient iostitutioDs and 
the other trustees are not au’)ject to control of 
the Uit'iurai truUees. the comm-^n hood bet- 
ween them oil being t lat tbeyr are supposed to 
exist for the glorificatioTk of the De ty, (Thyo- 
garajaswami) e ther d rect y, by service ren- 
dered within tUe temple, or indirectly, by 
charities carried oa outside the temple in the 
name of the Deity. The income of the vari- 
ous “Catlais does not belong to Thiyagaraja- 
swami (the idol) ar d cannot be mixed up and 
utilise! for all t'le purposes of the temple in- 
discriminatrly tiougb the idol is interested in 
the proper perf« rmance of the distinct du- 
ties a taohel to each Katlai. These trusts 
are somewnat analogous to temple services 
mams. In the preseo^ case the sur >lus in- 
come of Anuahana Eat ai cinnotbe utilised for 
the repairs or other expenses in connection 
with the temple. In framing the scaeme for a 
temole having several Eatlaissome of which 
have borrowed heavily in the pa«titi8very 
necessary that the scheme should contain 
strinc^ent prob bit ODs against the borrowing 
or lendine of money by the trustees from or to 
^e trust funds or from one Katlai to another 
Katlai. 17 M. 109 Appr. The preparat'on of a 
budget, the proper keeping of accounts, in 
which the income and expenditure of the each 
of the Eatlais may be separately sho vo, and 
the penoiical audit of these accounts are 
matters mos'; essentially to he provided for in 
the reguiatione io order to fix the trustees with 
responsibility for the due per forma' ce of their 
^usts and to aeoid waste and indebtedness. 
The need for supervision and co-ordination by 
a controlling and inspecting body is also 
apparent. JB. 171 C. 1,2, P,172 C. 2 & P. 173 C.IJ 
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S. Srinivasfi Ayyrmj'ir, Af Krishna 
Bharatfii and ^ C S, iffiunmuga N<xi. 
nar — for Appellants. 

T. Karasimha Ayyangar^ V, C Ven~ 
kotarhariar, S, Panchapagesa Sastri^ 
K. S. Champakosa Ayyangai\ T. K- 
Vijaya Raghavn Naicu, K. Narasimhn 
Ayyangar^ S. K. Ac/tartor and P. J* 
^uppa/i/ a i?ao— for Respondents. 

Judgment. — These appeals arise 
out of a suit under S. 93 of the Civil 
Procedure Code, for framing a scheme 
with regard to the admini^stration of 
the temple of Sree T^^yagarajaswami, 
at Tiruvalur in the Tanjore District. 
There are various trusn instituted 
for the purpose of either supporting 
the services in the temple, or of car- 
rying on charities in the name of the 
deity, known as Katlais. Each Kat- 
lai has its o^n trustee and separate 
properties are endoAred in connection 
with each Katlai. There are thirteen 
of them now and a list of these is 
given in Sch. A of the plaint. The 
most important of these are the first 
four, viz. (11 Ulthuraj, (2) Abhishefca, 
P) Annadana, and (4) Rajan. The 
5th and 6th are practically identical 
with the fourth. The trustees of the 
first (Dlthuraj) are defendants 1 to 3. 
The trusteeship of the 2nd (Abhi- 
sheka) and the 3rd (Annadana) is 
vested in the head of the Velukurichi 
Mutt (in the Tinnevelly District) for 
the time being, now the I2th defen- 
dant. Similarly that of the 4th (Ra- 
jan Katlai) (with which go the 5th 
and 6th) is in the head of the D 'ar- 
mapuram Mutt (in the Tanjore Dis- 
trict for the time being (now the 
14th defendant). These hsads of 
Mutts discharge the duties of trustees 
of their Katlais by means of local 
agents. The 14th defend int is the 

appellant in A. S. No. i:)6 of 1930 : the 
12th defendant in A. S. No. 1^5 of 
1930; the pUintiiTs in A. S. No 167 
of m20, appeal in re-pect of the 7th 
(Palayee) Katlai ; and the d-*fendants 

15 and 16 filed A S. No. I9(> of 1 ^20 in 

respect of the llth (Ardhajamam) 
Katlai. 

It may be observed that, though, 
technically speaking the temple has 
no income of its own, and has to de- 
pend for all its services on the proper 
performance of the trusts connected 
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with the Katlais, still for all practi- 
cal purposes the Ulthurai (internal or 
central) Katlai represents the temple 
proper — its object being the internal 
management of the temple. It has 
an income of Rs. 80t'0 as a Mohini 
allowance from the Government and 
some lands (6 velis and odd). Other 
Katlais contribute their share of ser- 
vices or things in the various stages 
of the daily worship and in the vari- 
ous festivals of the temple (see para- 
graph 53 of the Subordinate Judge’s 
judgment). The extent of their liabi- 
lity is determined by usage and is as- 
certained from the dittim (or scale) 
prefared by each Katlai, in connec- 
tion with the daily worship and festi- 
vals. It is said for the plaintiff that 
the chief item of expense in connec- 
tion with the Ulthurai Katlai is that 
of the car Festival and it has been 
found difficult to carry on this festi- 
val with the income of the Ulthurai 
Katlai on account of the rise in 
wages. Whatever the true cau«e may 
be the fact remains that the Ulthurai 
Katlai has become hopelessly indebt- 
ed. Its debt on the 16th September, 
1917 was more than Rs 31,000 of 
which Rs. 17,000 was due to the Ist 
plaintiff and Rs. 14,000 to the 3rd de- 
fendant, one of its trustees. It is 
suggested for the contesting defen- 
dants that the object of this suit is to 
prop up the Ulthurai Katlai at the 
expense of the other Katlais and that 
the suit is the result of collusion bet- 
ween plaintiffs and 3rd defendant. 
It is frankly admitted by the :^rd de- 
fendant t^iat he and 1st plaintiff are 
friends, that he cc-oper » ted with the 
1st plaintiff in connection with the 
institution of this suit and he is also 
spending money along with the Isfc 
plainthf for this litigation {vifie pp. 
69 * and 692 of the deposition). At 
the same time, it must be admitted 
that there has been gross mismanage- 
ment of the affairs of the temple and 
pome scheme for the co-ordination of 
the various Katlais and for some con- 
trol over the various K^tUis in so far 
as it may ensure the harmonious 
working of the Katlais, whereever 
they have to co-operate, is necessary. 

An objection was taken by the de- 
fendants (4 to 11) that the Katlais 
were distinct trusts and the suit as 
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originally framed was bad for mis- 
joinder of parties and causes of ac- 
tion. Issues 1 and 2 were framed with 
reference to this contention and the 
arguments were heard on them in 
1913. The Subordinate Judge who 
heard them held : “ That as the 

Katlaidars are different and as 
each of them is in possession of 
a distinct Katlai charged with 
distinct duty and separate allegations 
of misconduct are made against the 
several Katlaidars.” the suit was 
bad for misjoinder of parties 
and causes of action (Order dated 
13th October, 1913). He, how- 
ever, gave leave to amend the plaint, 

which was accordingly done. The 
plaint as it now stands in the printed 
papers is the amended plaint. The 
prayer for the removal of unfit trus- 
tees and the appointment of other 
trustees in their places has been 
omitted. Having regard to the 
amended plaint, the Subordinate 
Judge who finally tried the case exclu- 
ded Evidenceas to any acts constitu- 
ting misfeasance or malfeasance, af- 
fecting the competency, conduct or 
character of the defendants individu- 
ally,” (Paragraph 16 of the judgment), 

® paragraph 38; dealt 

Though the 19th issue directly 
with the misconduct of the indivi- 
duals and it has been deleted, I had to 
reluctantly admit the evidence having 
regard to the fact that, if the past 
management was unsatisfactory ir- 
respective of any reference to any 
individuals, a scheme might be neces- 
sary to place the administration on a 
sound basis.” 

The scheme framed by the subordi- 
nate Judge appoints a Board of 
Trustees and directs that the various 
Katlaidars shall deliver overcharge 
to the manager and treasurer after 
his appointment. No provision has 
been made for separating the accounts 
of the Katlais. This arrangement 
destroys the individual character of 
the various Katlais and has the ef- 
fect in some cases of removing the 
trustees and in others, of adding 
other trustees to the existing sole 
trustee of each Katlai. This is in- 
consistent with the basis of the order 
of the First Subordinate Judge of 13th 
October, 1913. We have, therefore, to 


ascertain, at the outset, the nature 
of the various Katlais and see how 
far the scheme of the Lower Court 
can be justified in this respect. 

It is admitted that the several Kat- 

lais came into existence at different 
times and have been managed sepa- 
rately for a long time, probably for 
centuries. Certain copper plate 
grants by which some of the lands of 
me Rajan Katlai were endowed (Exs» 

(1754) are vailable and Ex. 

(1759) is the document by 
which the Ardhajamam Katlai lands 
were endowed. But beyond these we 
have no evidence of the original en- 
dowments, and usage is cur only 
guide. The trustees of some Katlais 
have added to the originally endowed 
lands by further purchases, out of 

their income (some 
of LII series, XXXlV and LXIV, 
being such sale-deeds). In ISIO, the 
Government assumed management of 
the temple (Ex, 000). The supervi- 
sion of the Government was exercised 
through a panchayat " (by which 
one person was apparently meant and 
not a body of persons) who was coun- 
ter signing the accounts of each Kat- 

Ex. G, T, GG, AAA,, H, 

g- Q. SS, F, S. Z, CO, L, 
WW, E, EE, NN, GGG, P.). 


. representing the 

a-bhisheka and Rajan Katlais execu- 
ted documents in 1820. in favour of 
Government binding themselves to 
certain details in the performance of 
the duties connected with the respeo- 
Uve Katlais, (RRR, and FFFF). The 
Takids issued by the officers of the 
Government dealt with the Katlais 
separately (see BBBB, TTTT PPPP 

poop, sss, CCCC. b! JJJJj^.^Tn 
1841 by Ex. LVIII. the Collector of 
lanjore reported to the Board of Re- 
venue on the pagodas of the District 
and in the statement enclosed with it, 
the Rajan Katlai was referred to as a 
separate item and the Abhisheka and 
Annadana Katlais together were 
referred to as another item. They 
Were described as ‘ Athinam ’ in para- 

u . report, on the ground 
that the right of appointment of the 

local managers belonged to certain 
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Mutts or Colleges of Tambirans. This 
was followed by similar documents 
in 1842, when Gorernment divested 
themselves of the management of 
Hindu temples, Ex. LIV for Rajan 
Katlais and LXXI for the Abhisheka 
and Annadana Katlais (see also Ex. 
LXXIII). The Exs. LXVII, LIV-a, 
LXXIV, LVI, LVII and TTT, EEEE, 
DDDD, LXVII and LXXII. relate to 
the handing over charge of these 
Katlais, Exs. LIX, LXII, LXII-a 
relate to the appointment of a Panda- 
ram or local agent at Tiruvalur on 
behalf of the Velukurichi Mutt and 
LV to the appointment of a similar 
local agent for the Dharmapuram 
Mutt. In 1847 the Government ob- 
tained Muohilikas from the several 
Katlaidars to ensure the due perfor- 
mance of the trusts (see Exs. HHHHH 
TTTTT, VVVV, FFFF. MMMMM, 
QQQQQ, RRRR. TTTTTT, MMM- 
MM). These Muohilikas were taken 
by the Government “ on grounds of 
expediency ** and do not show that the 
Government had any right in parti- 
cular over the Katlais (see Ramiengar 
alias Ramanuja Chariyar v. Gnanasam- 
banda Pandora Sannadi (1). Follow- 
ing the last mentioned decision it was 
held in 1868 (see Ex. LIII) that the 
other Katlais were not subject to the 
superintendence of the Ulthurai 
Katlai, and that they were not depen- 
dent trusts. The plaintiffs in that 
case did not press their claim against 
the Katlais under the Mutts (see 
paragraph 34 of Ex. LIII). This 
judgment was affirmed by the High 
Court in K* Venkatabalakrishna Chet- 
tiar V. Kaliyana Ramaigangar (2). 

In 1882, three persons were appoin- 
ted as panchayats for the superinten- 
dence of the Ulthurai Katlais (Ex. 
QQQQQQ). The present defendants 
1 to 3 are their representatives. It is 
not necessary to discuss in this case 
whether these trustees are hereditary. 
It is clear from the history of the 
temple from 1870 to 1882, above set 
forth, that the Katlais are indepen- 
dent institutions and that the other 
are not subject to the control 
of the Ulthurai trustees, the common 
bond between them all being that they 
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are supposed to exist for the glorifica- 
tion of the Deity (Thyagarajaswami) 
either directly, by services rendered 
within the temple, or indirectly, by 
charities carried on outside the temple 
in the name of the Deity. We do not 
agree with the remarks of the Subor- 
dinate Judge at the end of paragraph 
32 which imply that the Ulthurai trus- 
tees have some right of supervision 
over the other Katlais. It cannot be 
said that the income of the various 
Katlais belongs to Thiyagarajaswami 
(the idol) or can be mixed up and] 
utilised for all the purposes of the 
temple'indiscriminately. These trusts 
are somewhat analogous to temple 
services inams. Just as the latter 
are different from inam properties 
belonging to a temple, being granted 
to office holders on condition of 
rendering services in a temple and 
do not belcmg to the idol, though the 
idol may be interested in the render- 
ing of the services, similarly the 
incomes of the Katlais do not belong 
to the idol, though the idol is interes- 
ted in the proper performance of the 
distinct duties attached to each Katlai. 
The remarks of Muthuswami Aiyar, 
J., in Vythilinga Pandara Sannadhi v. 
Somasundara Mudaliar (3), are instruc- 
tive in this connection, as the decision 
related to this very temple. After 
describing two senses of the term 
Katlai, the learned Judge says : 

“ The term Katlai is used in the 
present suit in this sense ” 
referring to the second sense he had 
previously described, viz. 

“ a distinct endowment under a sepa- 
rate trustee to which specific items of 
expenditure are assigned as legitimate 
charges to be paid therefrom.” 

That Suit was a suit by the Ulthurai 
Katlai against the Abhisheka and 
Rajan Katlais for contribution for 
repairs. At page 203 the learned 
Judge says : 

the muohilikas which these execu- 
ted on that occasion contain a distinct 
acknowledgment that the Katlai lands 
were originally granted to Sri Thiya- 
garajaswarai and an undertaking to 
apply the income derived therefrom to 
the said temple. This is significant 
as showing that the repair of the 


(1) 5 M.H.C. 53. 

(2) 5 M.H.C. 48. 


(3) 17 Mad., 199. 


in 
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temple was a trust to which the 
surplus income had to be deToted 
according to the original grant ” 

The decision then was to the effect 
that the Rajan and Abhisheka Katlais 
were liable to effect repairs from the 
surplus funds of their Katlais. It is 
now admitted that the duty of repair- 
ing the temple is one intimately con- 
nected with these two Katlais and 
that they are liable to contribute 
funds for that purpose. The learned 
Judge did not make any obserTation 
which is capable of being literally 
construed to mean that all the funds 
of the Katlais attached to this tem- 
ple were then vested in the temple 
and at the disposal of the Ulthurai 
Katlaidars for any purpose whatso- 
ever. 

Some of the Katlais have now to 
be separately considered. have 

already referred to the admission 
made by the trustees of the Rajan 
Katlai and Abhisheka Katlai that 
their surplus funds are liable for the 
repairs of the temple. The matter, 
however, is different as to Anna- 
danam and other K^itlais. In the case 
of the Annadanam Katlai the trustee 
argued (in Appeal 1^5 of 19:u) that 
there are other temples which were 
the indirect object of the Katlais and 
th« income cannot be solely spent for 
the benefit (direct or indirect) of 
Thyagarjj .swami. This point was 
not raised in the written statement 
and cannot be considered here. In 
Ex. YYYY the Collector acting as 
agent to tie Court of W^ards on be- 
half of the 3rd defendant’s estate 
described the duties of the Annadana 

paragraph 3 as consisting 
of, (1) shelter to pilgrims (2) distribu- 
tion of food, (3) water pandal, (4) 
lights and (5) pagoda service. The 
uot&ils of th6 idst h&v6 to 1)6 &sc6r^ 
tained from the *DiUam* or .usto- 
mary list of contributions. In the 
face of paragraph no weight can be 
attached to the general and sweeping 
Btatement in paragraph 2 that the 
Annadana Katlai chatram is a minor 
branch of the great temple of Thya- 
gare javwami. It must be remember- 
ed that there was always a tendency 
on the part of the Ulthurai Katlaidars 
to claim power of supervision over the 
Katlais. The judgment of 1866 (£x. 


LIII), this document (Ex. YYYY) and 
now the present suit illustrate this. 
We are of opinion that the surplus 
income of Annadana Katlai cannol 
be utilised for the repairs, or other 
expenses in connection with the tem- 
ple. The income of the Katlai can 
only be spent for the purposes men- 
tioned in Ex. YYYY — all of them 
being carried on in the name of 
Thiyagarajaswami and in this way 
exalting the glory of the idol. The 
solitary instance appearing from Ex. 
KKKKKK-5 of a portion of the ex- 


penses of raising the image of the 
Goddess from the river being debited 
to the Annadana Katlai cannot be 
taken as establishing a usage. Similar 
conclusions apply to Ardhajama 
Katlai. It may be that only the tem- 
ple of Thiyagaraja and subordinate 
shrines are the temples indirectly (or 
directly) intended to be benefited by the 
Mosakulam lands of the said katlai vide 
Exs. MMMMM and MMMMM-1). At 
the same time too much weight ought 
not to be given to the muchilikas (as 
already pointed out) and the income 
cannot be appropriated for the pur- 
pose of the temple indiscriminately. 
Only the customary services have to 

be met out of it. Ex. JJJJ JJ refers 
to the dittam of the Katlai. The same 
remarks also apply to Palayee Katlai 
(7th) the subject of Appeal No. 167 of 

1 O O /\ 


A scheme has now to be framed 
which will ensure the harmonious 
working of the Katlais, when they 
have to co operate in the Pagoda 
Service, and prevent the embezzle- 
ment of the funds of the Katlais or 
their diversion by the trustees con- 
tracting debts — as has happened in 
the case of the Ulthurai and other 
Katlais. The scheme as framed by 
the Lower Court obliterates the indi- 
viduality of the various Katlais, pools 
their resources in one large fund, and 
makes the Board of Trustees practi- 
cally a hand of the Court by the di- 
rection in paragraphs 4 and 11 that it 
shall exercise its powers of adminis-* 
tration subject to the directions of 
the Court. As the Kattaida-s are 
themselves the trustees of the various 
trusts, it is inappropriate that supervi- 
sing body should be described as a 
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Board of Trustees, although the trus< 
tees are by the sche ne eligible for the 
appoinment on the Board. 

It is very necessary that the scheme 
should contain stringent prohibitions 
against the borrowing or lending of 
money by the trustees from or to the 
trust funds, or from one Katlai to 
another Katlai, seeiiig that the 12th 
defendant in paragraph 12 of his 
written statement treats borrowing 
as a necessary incident to the mana- 
gement of the trust and claims a 
right to do what he pleases with any 
surplus that may remain over. The 
preparation of a budget, the proper 
keeping of accounts in which the 
income and expenditure of each of the 
Katlais may be separitely shown and 
the periodical audit of these accounts 
are matters most essentially to be 
provided for in the regulations in 
.order to fix the trustees with responsi- 
bility for the due performance of their 
trusts and to avoid waste and indebted- 
ness, The nee i for supervision and 
co-ordination by a controlling and 
inspecting body is also apparent. The 
past history of the suit Katlais shows 
that a panchayat, or a pancbayatdar 
once existed for the purpose, during 
the period of Government manage- 
ment. In Ramienijar alias Ramanuja 
Chariar v. Gnanasambanda Pandara^ 
Sanaa It the appointment of pan- 
chayatdars Is staled to have been 
simply a coercive act for more effec- 
tual supervision. Ex A shows that 
there were 5 panchayatdars in 1812 
and Ex. QQQQQQ showo that in 1882 
the District Judge appointed 3 pan- 
chayatdars to supervise the Ulth-irai 
Katlai. It is argued that defendants 
2 and 3 and defendants 12 and 14 
should not have a seat on the Board 
of Supervision, the former as they 
have already an interest as trustees 
of the Uithurai Katlai and the latter 
as they are trustees of the Abhishekai 
Annadana aud Rajan Katlais and on 
account of the misconduct of their 
predecessors We think that the Sub- 
ordinate Judge was right in including 
them. The 2Dd and 3rd defendants 
are well-to-do mirasidars, living in the 
locality who have always shown, as 
interested in the due performance of 
the religious worship in the temple 
and ra descendant^ of two of the 
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former panchayatdars. The 12th and 
14th defendants have succeeded to 
their offices during the pendency of 
the suit and have had no opportunity 
of showing whether they are personal- 
ly fitted or unfitted for the conduct of 
a religious trust. As remarked by the 
learned Judge, there is always the 
probability that persons residing in 
other parts of the district may not 
take sufficient interest to attend the 
meetings of the Board. The proposals 
made in the course of the arguments 

(1) that there should be two treasurers, 

(2) that we should appoint a “visitor “ 
to inspect the temple from time to 
time to make recommendations re- 
garding the Katlais do not commend 
themselves to us, as it is not shown 
that there will be more work for the 
treasurer than one man can manage 
to do and as a splitting of the post 
would probably imply a division of 
responsibility fatal to good manage- 
ment ; and secondly we do not con- 
sider that a. visitor acting singly 
would, however well intentionedi ■ 
exercise an effectual authority' in the 
prevention and cure of abuses, of the 
trust. 

We have modified the scheme as 
drawn up by the Lower Court in such- 
a manner as in our opinion will have 
the effect of maintaining the indivi-' 
duality of the Katlais and not inter-, 
fering with the essential characters 
of the Adinam (independent) trusts, 
while at the same time providing that 
the time of the Court shall riot be 
taken up by constant references to it 
oil minor matters of administration 
and management. The plaintiffs will 
get their costs in appeal from the 
funds of the Devasthanam. All the 
other parties will bear their own costs 
in these appeals. The Lower Court’s 
order as to costs will stand. This 
judgment disposes of the memoran- 
dum of objections in Appeal No. 167, 

Scheme modified. 
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Oldfield and Devadoss, JJ. 

Meenakshi Nethiar Amma — Defen- 
dant-Appellant. 

V 

Cheriya Parvati Nethiar and others — 
Plaintiffs and Defendants — Respon- 
dents. 


S. A. No. 287 of 1920, Decided on 
the 19th March, 1923, against the 
decree of the Dt. Court, Calicut, in 
A. S. No. 24 of 1918. 


(a) Pleadings — Where general ownership is 
alleged^ but the specific grounds are not given 
but defendant could lead but the same evidence', 

StiTJ}TtB€ dTisCS QHd 1X0 TBUUlfxd is 7l€CCSSClTy^ 

Where the plaint alleged tarwad ownerehip 
of the money, but it did not say distinctly 
whether a certain deed wae taken in the 
defendant's name benami or the money was 
gitren to her. ^ 


Heidi it submitted the general facts to the 
Court without specification of their exact 
legal implications, and whether the plaintiff 
proved the narrower case of gift by the firrt 
defendant of what was found to be trust 
money or the wider case of benami, the evi- 
dence required would be the same, and there- 
fore no surprise or misapprehension had been 
established on defendant's behalf. [P. 175 C. 1] 

(5) Malabar Law — Tarwad — Karnawan is not 
trustee but is like manager of a Hindu joint 
family. 

The karnavan is not a mere trustee like the 
Officer of a corporation, but his position is 
fully recognised as that of a manager of an 
undivided Hindu family. (P. 175 c. 2] 

<c) TVuafs Ac/. Ss, 64 and 69^ Circulation 
means in ordinary course and not transfer 
by specific act. 

The reference of money passing in circula- 
tion in 8. S4 means and includes the passing of 
money in the ordinary course of business and 
not transfer by a specific act. (P, 176 C. 1] 

Menon^ C. V. Anantha- 
knshna Aiyar and M. E, A/enon—for 
Appellant. 

C. Madhavan Nair and K. P. Kesava 
Menon — for Respondents. 

Oldfield, J.— In accordance with the 

opinion of the Full Bench we proceed 
to deal with the merits. The drst 
ground on which the appeal has been 
argued is that the case, which the 
District Munsif and the lower ap- 
pellate Court eventually considered 
and on which they decided against 
the 14th defendant, appellant was not 
that relied on by the plaintiff in the 
plaint and that on this account the 
14th defendant was greatly prejudiced 
and refrained from giving evidence 


on facts which weighed materially 
with tjie lower appellate Court. 

The plaintiff’s case as set out among 
the charges in paragraph 11 (c) of 
the plaint was that the 1st defen- 
dant joined a Kuri on behalf of the 
tavali, gave the amount of his prize 
to and got executed a panayam deed 
Ex-XVI by defendants 11 to 13 in 
favour of the 14th defendant, his 
daughter, instead of geting it in his 
own name, and that the tavali has a 
right to recover this amount thus 
lent, the 14th defendant having no 
right to it. The relief asked for in 
this connection in paragraph 18 was 
to declare that the amount regarding 
Exhibit XVI belongs to the tavali of 
the plaintiffs and the 1st defendant 
and to direct the 14th defendant to 
deliver up the said document and 
other documents relating to it, to 
the^ 2nd plaintiff or to any other 
plaintiff whom the Court thinks 
proper.* That case was met by the 
14th defendant in paragraph 7 of her 
written statement. The lower courts 
regarded her as putting forward 
alternative cases therein. That may 
have been the case, though it was not 
clear that it is so for it is possible 
to read the plaint as alleging that 
she had private money in Pangi 
Achan’s and Achuta Menon’s Kuri, 
that she left it in the 1st defendant's 
hands and he spent it on the tarwad, 
that he had replaced what he spent 
by his prize money in Raman Nair's 
Kun, the Kuri referred to by the 
plaintiff and that on his repaying it, 
invested the amount in Exhibit 
On these pleadings the ar- 
^ment is that the plaintiff’s case 
in the plaint was putforwad as being 

J?\^,_?^®^jnoney was invested by 
Exhibit XVI as the 1st defendant’s 
mon ey through out, the docu men t 
being taken in the name of Uth 
defendant benami. This differs mate- 
rially from the case, which the 
second of the District Munsifs con- 
cerned and the lower appellate Court 
found established; that the money 
lent under Exhibit XVI was tarwad 
money misappropriated by the Ist 
defendant as the ^amavan and 
given by him^ to the 14th defendant, 
his connection with the money 
ceasing when it came into her hands 
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and was used by her. As the money 
being thus trust money in her hands 
with notice of its character she is 
bound to restore it. It is we think 
clear that there was very little 
attempt by the parties or their ad- 
Tisers in the lower Courts to put 
forward and adhere to any very 
accurate contentions. The issue 
framed on this part of the case was 
general in the extreme. It was: 
*‘Are the plaintiffs entitled to get 
any declaration in regard to B. 
schedule properties.*’ On that issue 
a considerable amount of evidence 
was adduced on both sides. The first 
District Munsif concerned no doubt 
found on the material point that the 
money was the property of the 
tarwad. But we have not been able 
to follow the remainder of his judg- 
ment on this part of the case. The 
second District Munsif and the lower 
appellate Court have as already stat- 
ed found that the money belonged to 
the tavali and it was misappropriated 
by the let defendant and was given 
to the 14th defendant. Having given 
the matter the best consideration we 
loan, we do not think that any surprise 
lor misapprehension has been estab- 
tlished on the 14th defendant’s behalf. 
iThe plaint alleged tarwad ownership 
lof the money; but it did not say dis- 
tinctly whether Exhibit XVI was 
taken in the 14th defendant’s name 
benami or the money was given to 
her. It submitted the general facts to 
the Court without specification of 
their exact legal implications. We 
observe that whether the plaintiff 
proved the narrower case of gift by 
the first defendant of what was found 
to be trust money or the wider case of 

i oami, the evidence required would 
the same and the conclusions from 
would differ, only because in the 
cond case referred to a further and 
fferent inference from the evidence 
culd be necessary. In either case 
e duty of the 14th defendant to give 
idence as to the manner in which 
e money was in her hands, and as 
her knowledge of its character 
ust have been equally clear; and we 
mnot hold that she has been in 
ly way prejudiced in this respect, 
here is further the fact that al- 
)ugh the case before the second 


District Munsif and the lower ap- 
pellate Court was argued fully the 
second District Munsif in his judg- 
ment said explicitly that no allega- 
tion or argument relating to benami 
was addressed to him and there is 
nothing in the lower appellate Court’s 
judgment to suggest that the case 
of benami was ever mentioned or that 
objection was taken to the case of 
gift of trust money. There is further 
no ground of appeal relating to this 
matter in this Court. In these 
circumstances, we disallow this objec- 
tion and pass to the merits. 

On the merits the first point taken 
is that the let defendant as karnavan 
was not a trustee and that any ap- 
plication of trust law to his conduct is 
inadmissible. To support this Era- 
vanni Revivaram v. Ittapu Revivar- 
man (1) and Mankoothi Chattukutti 
Nair v. Kommappan N'air (2) have 
been relied on. Those decisions no 
doubt say that the Karnavan is not a 
mere trustee. But in the first that 
was said in connection with the prin- 
ciples on which the Court would deal 
with him when his removal was 
asked for, and in the second, the 
question was as to the power of a 
person who gave a mortgage in order 
to pay a barred debt. The point was 
that the Karnavan was not a mere 
trustee like the officer of a corpora- 
tion but his position was fully recog- 
nised as that of a manager of an 
undivided Hindu family. That the 
Karnavan in the present case has that 
position is sufficient and justifies the 
lower appellate Court's conclusion. 

Next it is said that S, 63 of the Trust 
Act on which the lower appellate 
Court has relied is not applicable to 
the 14th defendant. There is first the 
explicit finding of the lower appellate 
Court that she knew the money was 
the property of the tavali. Next it is 
said that the last clause of S. 64 ex- 
cludes the case from S. 63, but the 
answer is that the money did not 
come to her in circulation, but 
reached her by means of payment 
made ostensibly on her behalf to the 
11th to 13th defendants under Exhibit 
16. The reference to money passing 

(1) 1187611 Mad. 153“ “ 

(2) [1918] M.W.N. 144—35 M.L.J. 

380— 44 I.C. 572. 
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in circulition, in the section means 
and includes in our opinion, the 
passing of money in the ordinary 
Jcourse of busine^^s by which it might 
l^ave reached either the defendants or 
any other stringer and not the 
transfer to the 14th defendant by a 
specidc act such as is now in question. 

The remaining argument is against 
the finding that the money was the 
property of tVe tavali. The lower 
appellate Court reached that finding 
because it held that the money could 
be traced to tavali funds, and there 
was evidence to support its conclu- 
sion. That finding relates to a ques- 
tion of fact and is therefore binding 
on us. It is urged that the lower 
Court disregarded the fact that the 
1st defendant has private funds and 
that even if he took the money in 
the first instance from tavali funds 
he might have restored it from his 
own funds, the suggestion being that 
no conclusion against his private 
ownership of the money could be 
valid, until a full account of the 
tavali funds is taken and the fact has 
been ascertained. We cannot accept 
that. As already state! there Was 
evidence on which the lower appel- 
late Court could reach this conclu- 
sion. It was for the 14th defendant, 
if she desired to rebut the evidence 
by taking an account or in any other 
manner to do so. We cannot find 
that she made any attempt to submit 
an account of the funds in her father's 
possession. In fact, the contention 
that an account was essential 'was 
never put forward until now. 

The result therefore is that the 
appeal is dismissed with costs. 

A- peal dismissed, 
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Khishnan, J. 

* 

Deenabcinflu Rojaguru — Complain- 
ant — Petitioner. 

V 

^isvasarayi Lachanna Dora and 
others — Accused, Isos. 1 to 8 — Respon- 
dents. 

Crimin il Revision No. 575 of 1922 
and Criminal Revision Petition No. 
495 of 1922* Decided on 5 th April 1923, 
to revise the order D/- ^-5-1922, of 
Sub-Divisional Mag. Chicacole. 


Penal Code^ 490 — Intentionally obstructing' 
a channel for supply of uater is within the^ 
section. 

If a supply channel is filled up or is obstruct- 
ed by a dam put upor by raising a dam already 
existing, there a change made in the chan- 
nel whicH diniitiit*bes its value or utility and 
which, if it vvas done with ii.tention to causa' 
or with knowledge that it was likely to causa 
and if it does cause, wrongful loss to any 
person, would consiUuie t!ie odeuce of mis- 
^hbf. IP 176 0 2] 

L, A, Govindaraghavn Aiyir and 
L. S. Veeraraghava Aiyar-'ior Peti- 
tioner. 

B. Jagannadha Das — for Respon- 
dents. 

V, L, Ethiraj~ioT the Crown. 

Order. — The Sub- Divisional Magis- 
trate purpi rts to follow the ruling in 
4 H. (J. K. P. 15 (Appeal). But the 
view expressed in that ruling has been 
departed from ; st e the ruling in 
Rannikrishna CnPtti v, Pal'tyiiycindt 
Ka iambar F. B. (1), which expressly 
over- ruled the case in 7 M. H. C. R. 9' 
(appeal) which followed the view in 
the 4 M. H. C. R. Case. See also the 
rulings reported in Weir Vol, 1 P. 503 
and 504. The case in 4 M. H. C. R. can 
no longer be considered to be good 
law. It seems manifest that if a 
supply channel is filled up or is obs- 
tructed by a dam put up or by raising 
a dam already existing, there is a 
change made in the Channel which 
diminishes its value or utility and 
which if it was done with intention 
to cause or with knowledge that it 
was likely to cause wrongful loss to 
any person would constitute the of- 
fence of mischief. If the act so done, 
causes a dirjpinution of supply of 
water as mentioned in S. 430 I. P. C, 
an otfence under that section is com- 
mitted. 

In this case the charge framed is 
however not for rnischitf by raising 
the bund but by preventing the Tah- 
sildarfrom cutting it down. That 
cannot constitute mischief and I 
think it will not be right to set aside 
the acquittal and ordi^r a retrial in 
this case. The petition is dismissed. 

Petition dismissed^ 


(1) [1876] 1 Mad. 262. 
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AYUNG AND OdGEKS. JJ. 

K. Kotayya {dea i) and anothei — - 
Defendants — Appellants. 

V. 

Peddi Veeraya and others — Defen- 
dants 4 to 6 Jte PlaintiiT.^ — Respondents. 

S. A. Nos. 2125 and 2126 of 1920. 
Decided on the 2ird March, 1922, 
against the decree of the Dt. Court, 
Guntur, in A. S. Nos. l »8 and 201 of 
1920, 

Hindu Law — Widoa — Gift of e'>Uite a itii 
rev Tsiofier's procured for couMderation 

is dive-ited. 

Wh'-'rfl a widow gifted all the iminoveable 
properties left by her busbaovi in equal shares 
to her own sister’s son and the son of one of 
her husband’a brothers keeping for herself a 
right to e.ijoy-a small portion for her maiatea- 
anoe, and got a deoi from h.ir husband's bro- 
thers releasing their reversionary right in 
favour of the donees and gave in considera- 
tion therefor a pronote for Rs. 1,200. 

Held that it was clearly a device .to divide 
the estate between the reversioners and. widow 
and as such it was an arrangement which 
cannot be held to be nbona fide surrender with 
the assent of the reversioners, to which effect 
can be given. The donees having prevented 
the reversioners fronj recovering a sum of Rs. 
1,200 the reversioners were held to be not 
ostoppod-from impeaching the gift and claiming 
the reversionary right. (P. 177, C 2 P. 178 C. 1} 

T, V. Venkatrama Iyer and T. V. 
Ramanadha Iyer — for Appellants. 

P. Narayanamurthy — for Respon- 
dents. 

Judgment, — We have had the bene- 
fit of a long argument by the Bar, 
but when the facts are properly 
appreciated we think the case pre- 
sents no ditficulty at all. The facts 
are these. The plaint property is the 
estate of one Ankayaya. He died 
leaving a son, who also died shortly 
after, and a widow, named Maiigam- 
lua. He also leK two divided 

brothers, plaintiff and Appayya; since 
deceased. The third defendant is the 
son of Appayya : the first defendant 
IS the son of Mangamma’s sister and 
the second defendant is the son of the 
*^®f6odant. In 1903, the members 
of this family entered into an agree- 
ment which is set forth in two 
^cuments, Exs. I and V. In Ex. V. 
Mangamma made a gift of all the 
immoveable property left by her 
husband in equal shares to her for her 
own sisters son, the first defendant 
I92i M/23 & 24 
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and to the third defendant, the son of 
her husband’s brother. Out of the 
properties so gifted, it was provided 
that a small portion should bo kept 
and enjoyed by her for maintenance 
during her life. At the same time, 
plaintilf and Appayya executed a 
deed of release of their reversionary 
right in favour of the first and third 
defeudantN. This is Kx. 1. One day 
earlier than this, Mangamma execu- 
ted a promissory note in favour of 
the plaintilf for L,200. Under 

Ex. Iplaintid and Appayya were to 
receive a payinent of Ks. 300 between 
tticm. Whether this was actually 
pai'l or not was not found by the 
lower Courts; but it has been found, 
and we must accept the finding, that 
the consideration for the plaintiff’s 
executing the deed of release by Ex. 
1, was the sum of Rs. 1,200, payment 
of which Mangamma undercook by 
the promissory note, to which we 
have referred. A little consideration 
will show the nature of these transac- 
tions. Ankayya’s estate was divided 
up. Half of it went to the son of 
one of his surviving brothers the third 
defendant and the other half went 
to Mangamraa’s nephew who had no 
right to it at all. The plaintiff his 
other brother was to receive com- 
pensation by payment of Rs. 1,200 
which was to be met, as the lower 
Courts found, out of the income of 
the estate. In other words, it was 
clearly a device to divide the estate 
between the reversioners and widow 
and as such it is an arrangement 
which cannot be held to be a bona fide 
surrender with the assent of the 
reversioners, to which effect can be 
given, (vide the remarks of Their 
Lordships of the Privy Council in 
Rangasami Gounden v. Nachiippa 
Gounden (1). That is to say gift by 
Ex. V" is absolutely invalid and can 
be given no effect at all. It has been 
argued before us that although Ex. 
V. is void and has no effect, yet the 
plaintiff who has consented to it in 

(1) [1919] 42 Mad. 523-46 1. A. 72 - 
26 M. L. T. 5— .^6 M. L. J. 493— 
17 A.L.J. 5 j 6— 29 C. L. J. 539— 
21 Bom. L. R. 640—23 O. W. N. 
777— (1919) M. W. N. 262—10 L. 
W. 105—50 I. C. 498 (P. C. 
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Ex. 1 should be held to be estopf)ed 
from preferring the present claim. 
We do not think this is so. Estoppel 
is an equitable relief and in ohe pre- 
sent case, it is clear that the defen- 
dants are entitled to it. As we have 
already said, under this scheme, the 
plaintiff was to receive compensation 
in the shape of payment of Rs, 1 200 
guaranteed by the promissory note. 
But as a matter of fact, when the 
plaintiff sued on th>»t promissory 
note and got a decree he was pre- 
vented from recoverii g anything 
under his decree by the action 
of the defendants who prompt- 
ly laid claim to the property which 
be attached in execution alleging 
that it was theirs and not that of the 
widow, the promissor under the note. 
That is to say, the pi .intitf was, by 
the action of the defendants, practi. 
cally cheated of his share of the spoil 
and in these circumstances it would 
be most inequitable to all^w the plea 
of estoppel which they now* seek to 
setup against him. We think that 
xhe decree of the lower Court is 
correct and the present second appeal 
is dismissed with costs. 

S. A. 2126 of 1920 follows the deci- 
sion of S, A. 2125 and this also is 
dismissed with costs. 

Appeals dismissed. 
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Oldfield akd Devadoss. jj. 

Ayissa Umma and o^Aers— Defend- 
ants — Appellants. 

V. 

Puthiyapurayil Kannachamkandi 
Abdulla and others — Decree-holder 
and Defendants — Respondents. 

A. A. A. O. No. 15 of 1921, Decided 
on the 23th March, 1j 23. against the 
order of the Sub. J., Calicut, in A. S 
No. 75 of 1919. 

fu) Limitatior. Act, Art. 182— Termination 
of proceedit.gs may be administrative or final 
and that depend* on intention of Court. 

Disposal of a potition is not always to be 
tilken literally and absolutely terminating the 
proceedings. can be taken in the wide 
sense, which has received general recognition, 
tsf mere termination for administrative and 
oalistioal porpotee amounting only to a 
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susnensioD of proceedings until some obstacle 
has been removed or stage, fixed by the Court 
and parlies, has been reachpd. C'oupt's inten- 
tion is to be found out. (P. 179 C. 1. P. 1800. 1) 

(b) Civil P, C .. O. S9. i?, l — I junction 
pendente l%te end* with suit. 

.An injunction granted pende te life until 
tt'e dispcsal of the suit or further orders will 
end in any case on the dispo<ial of toe suit or 
on any earlier date on which furth r orders 
may be passed, the reference to further orders 
not applying to anything after the disposal. 

[P. 179 0.1) 

C. V. Ananihakrishna Iyer — for 
Appellants. 

Malava Nair and A, Vasudeva 
Menon — for Respondents. 

Judgment- — We first simply state 
the facts as the lower appellate Court 
dealt with them. They are that the 
decree-holder, here respondent, holds 
a preliminary decree for redemption 
dated 5-4-1913, he being a purchaser 
at a Court sale from the original 
mortgagor. The appellant is the 
mortgagee, against whom redemption 
is asked for. On 18-8-13 the respon- 
dent made an application for a final 
decree. There was some discussion 
in the lower appellate Court as to the 
nature of that application ; but before 
us it has been treated without dispute 
a - one in execution. Whilst that 
application was pending, the mort- 
gagee respondent sued to enforce his 
alleged right of pre-emption ; and he 
obtained a decjree recognising that 
right in the Court of first instance on 
4-9-14. the procftGdings in the appel- 
late Courts, by which that decree was 
substantially confirmed, ending on 
19-1-1916. Whilst this pre-emption 
suit was pending before the District 
Munsif, an injunction pendente lite 
was granted to restrain the further 
proceedings in the redemption suit 
and the passing of the final decree. 
The lower appellate Court has dealt 
with the cave allowing execution to 
proceed on the footing that this 
injunction remained in force until 
the end of the pre-emption suit on 
19-1-1916 in the High Court and that 
the right to proceed with the applica- 
tion for a final decree revived on 
that date and the present application 
for final decree whatever exact dis- 
cription be applied to it, was in time 
since it was made on 18-2-18 within 
three y ears from the time when the 
right to apply aocrued, the exclusion 
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of the period covered by the injunc- 
tion being legitimate. 

That ground alone cannot justify 
the lower Court's decision. For it is 
clear with reference to Bultm v. 
Lonnon School Boarti (1), and Chala- 
vad\ Kottiah v. Pioloni A.lamelammah 
(2), that an injunction granted pen lente 
\lite until the disposal of the suit or 
further orders will end in any case 
on the disposal of the suit or on any 
earlier date on which further orders 
may be passed* the reference to 
further orders not applying to any- 
Ithing after the disposal. Something 
'was said before us on behalf of the 
respondent, doubtless on instructions 
and also with reference to the res- 
pondent's atfidarit, regarding the 
wordings of the injunction, the sug- 
gestion being that the date of the 
disposal of the suit “ And any further 
orders not “ or further order ”, was 
the limit specified. We are not pre- 
pared to accept this on the materials 
before us, when no admission has 
been made by the appellant and the 
normal form of injunction was 
departed from in this case. The 
lower appellate Court's decision must 
therefore be supported, if at all, on 
other grounds. 

In order to deal with those grounds 
a further reference to the circum- 
stances is necessary. We may observe 
that we have found considerable 
difficulty in arriving at them. But 
we have endevoured to do so because 
the whole discussion turns on the 
meaning of the order of dismissal 
passed on 20-10-13. Is the dismissal, 
which is undoubtedly ordered, to be 
taken literally and absohitely termi- 
nating the proceedings; or is it, as 
the respondent says, to be taken in 
the wide sense, which unfortunately 
in our opinion, has received general 
'recognition, of mere termination for 
idrainistrative or statistical purposes 
jamounting only to a suspension of 
proceedings until some obstacle has 
been removed or some stage con- 
t^emplated by the Court and parties 
Inas been reached ? The respondent, 

(1) [1878J 7 Ch.D. 766-47 UJ.Ch. 461- 
26 W. R. 549-38 L. T. 277. 

(2) [1909] 31 Mad. 71—18 M.L.J. 46— 

3 M. L. T. 329. 
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of course, contends that the stage. 


contemplated was the final dispos^ 
of the pre-emption suit. We have nn 
the materials before us to decide, a« 
best WG m-iy, what was the ititcntion 
of the Court in its order ? The ditfi- 
culty arises from the fact, not only 
that certain further materials hive 
been placed before u-, which were not 
before the lower Court, but that we 
have ftlt consiHrable doubt regard- 
ing one incident, which the lower 
Court took for granted. The lower 
Court took for granted that there was 
an injunction restraining the redemp- 
tion proceedings. There is no doubt 
that the existence of such an injunc- 
tion was admitted in the affidavit, of 
the respondent dated 18-2-18, the 
number of the application for injunc- 
tion being actually specified. W& 
can only say that it is a pity that the 
actual record connected with that 
application has not been placed 
before us, and that in spite of our 
endeavours we have not been able to 
obtain it. The remarkable thing is, 
as the numbers show, that after that 
application has been made, another 
application was made by the present 
appellant, No. 2561/13 asking fora 
suspension of the redemption pro- 
ceedings pending the conclusion of 
the pre-emption suit, in which no 
reference whatever is made to the 
fact that an injunction had been asked 
for or had been granted. In M. P. 
No. 2561 the appellant moved the 
Court; to postpone the disposal of the 
petition for a final decree until after 
the pre-emption suit had been decided. 
The Court passed an order “ 1 think 
it is only lair co allow this petition. 
Allowed on petitioner furnishing 
security for mesne profits for two 
years for Rs 200 ” and the order 
finally accepting the security and 
allowing the petition was passed on 
20-10-13. on which date what has been 
referred to as the order of dismissal 
on the execution petition now under 
disposal was also passed. The order 
of dismissal is in the following terras. 

“ Security is furnished on the petition 
of the counter-petitioner in M. P. 
No. 2561/13. Petition is dismissed. ” 
There are two alternative interpre- 
tations of the word “ dismissed 1 ” in 
that order already referred to. With 
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considerable hesitation we do not see 
our way to adopt the literal interpre- 
tation. We are led to read the order 
on the petition as one merely suspen- 
ding the proceedings pending 
termination of the pre-emption litiga- 
tion with reference to the fact; first 
that the injunction, as is alleged in 
the affidavit already referred to 
not being granted ; next that 
the order Uself was passed in connec- 
tion with the order on petition No. 
2561. which petition clearly contem- 
plated a temporary suspension 
pending the disposal of the pre- 
emption suit; and last that the 
amount already paid into Court as 
the redemption money was not 
withdrawn and, as the affidavit in the 
lower appellate Court shows, has been 
retained in Court throughout con- 
sistently with tbe pendency of pro- 
ceedings for the completion of the 
redemption, which has in no way 
been affected. Taking this view, we 
are constrained to hold that the 
application of 18-2-18 was merely to 
revive the application of 18-8-13 
which was pending throughout and 
that the present proceedings are 
accordingly in time. 

The lower appellate Court’s order 
must therefore be confirmed on this 
ground, the appeal against appellate 
order being dismissed. There will 
be no order as to costs. 

Appeal dismisseiL 
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SCHWABE, C. J. AND WALLACE, J, 

E. M. A. Samu Pattar — Garnishee — 
Appellant. 

V. 

The Official Assignee of the Property 
ofAppachiChetty and Sons,'" Insol- 
vents — Petitioner— Respondent. 

O. S. A. No. 46 of 1921, Decided on 
the 7th September, 1923, from the 
judgment of Phillips, J., D/- 18th Fe- 
bruary, 1921- 

Presidency Towns Insolvency Act, S. 66 — 
Onus is on Assignee— He mast begin the case 
— Motion should be filed as an action — With- 
out dominant motive to prefer one creditor 
to others thiTe is no fraudulent preference — 
Preferiug one for avoiding insolvency is not, 

Tbe Onus ie originally on the Official As- 
signee. A inotion for declaring that a traosao- 
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tion by tbe insolvent was void aa being fra- 
udulent preference or as a mala fide transac- 
tion in contravention of Bankruptcy Law, 
should be tried practically as if it were an 
action. The case should be opened on behalf 
of the Official Assignee, and his report read, 
at any rate as if 't were a pleading. Tbe in- 
solvent can be called as a witness by either 
party ; if called, although usually considerable 
latitude is given, he must be examined by the 
Iparty calling him and not cross-examined, un- 
less he has shown himself hostile & permission 
is given to cross-examine. The other side can 
of course cross-examine him. [P. 1810. 1,9J 

Where Garnishee obtaiLed security, by 
promising to advance money to tbe insolvent 
and then did not carry out that promise pro- 
perly : 

Held : the transact! on is not fraud on tbe 
Bankruptcy Law. [P. 181 C. 3J 

Where the insolvent was undoubtedly 
unable to pay his debts, as they became 
due, from his own money and in giv- 
ing the security in question he preferred the 
Garnishee to tbe other creditors. 

H*ld the question remains whether he 
did so, with a veiw of giving him preference. 
This has been explained to mean, looking at 
the mind of tbe bankrupt at the 
time, was there dominant view to give a 
preference to a particular creditor, If his 
real object was to continue trading, or to 
save himself from serious consequences, or 
if he was really induced to make the pay- 
ment, or give the security, by the pressure 
of the creditor, and those were the dominant 
factors in bis mind and tbe desire to prefer 
and tbegiving of the preference were inci- 
dental only, the preference is not a fraudu- 
lent preference, within tbe meaning of the 
section. [P. 182 0. 1) 

If there is a request for a preference, and a 
promise that if a preference is given, help 
will be forthcoming, not to enable the insol- 
vent to continue his business but either assist 
merely to stave oft tbe bankruptcy for a 
short while, or to assist in reinstating tiro 
after tbe bankrupicy, it wculd be right to 
say that the dominant view was to prefer ; 
and further, tba« such a transaction might 
probably be set aside as a fraud on the Bank- 
ruptcy Law. But if the real intention and hope 
was to avoid bankruptcy altogether, then hat 
was the dominant view, and the preference 
merely incidental. IP. 182 C. 1] 

Soundaraja Aiyangar and A* 
KrisJniawami Aiydr^ — for Appellent. 

L- A, Govifularaghavo Aiyor and A, 
Ramachandrn Aiyar — for Respond- 
ents. 

Schwabe, C. J. — This is a motion 
by the Official Assignee, in the Insol- 
vency of V". M. Appachi Chetti and 
Sons, that a transaction of 9th De- 
cember, 1918, under which security 
was given to the present appellant, 
Samu Pattar, called the Garn.shee, 
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for Rs. 43»66S-5-ll. should be set 
aside, as a fraudulent preference, or 
in the alternative, on the ground 
that it was not a hona fide transac- 
tion, in that it offends against the 
laws of bankruptcy. 

The matter came before Phillips, J., 
and it was tried in the following 
manner. The Ofdcial Assignee’s re- 
port was read and the atfidavits fil- 
ed on behalf of the Garnishee were 
presumably read and then the depo- 
nents theretowere put into the witness- 
box and cross-examined on behalf of 
the Official Assignee, then the bank- 
rupt was called by the Official As- 
signee and nominally examined but 
really cross-examined on his behalf*, 
then two further witnesses were cal- 
led on behalf of the Official Assignee 
and a speech was made on behalf of 
the Garnishee and Oounsel for the 
Official Assignee replied. In my judg- 
ment that procedure is not correct, 
and if it is the usual procedure it 
should be altered. The onus is ori- 
ginally on the Official Assignee. A 
motion of this kind, with witnesses 
against the bankrupt, should 
be tried practically, as if it were an 
action The case should be opened 
on behalf of the Official Assignee, 
and his report read, at any rate as 
if it were a pleading. Whether it is 
admissible as primu facie evidence of 
the facts under R. 117 of the Bankru- 
ptcy Rules is a matter, which I 
should wish to consider when the 
point arises. The evidence to be. 
called on behalf of the Official Assi- 
gnee must be called in its proper 
place. If it is evidence that can be 
properly reserved to be used to rebut 
the evidence given on behalf of the • 
Garnishee, it can be so reserved. The 
Official Assignee can of course, if 
he so pleases, put in the respondent’s 
affidavits and rely upon them. When 
he has closed his case, the case for 
the respondent should be opened, the 
affidavits, if not already read as the 
exaraination-in-chief of the deponents, 
supplemented with the leave of the 
Judge by oral evidence. If notice 
has been given for them to attend, 
they can then, and not till then, be 

cross-examined. Further evidence can 
with permission be given on the 
Oarnishee's behalf, and. evidence in 


proper cases in rebuttal may be then 
called and the closing speeches made. 
The insolvent can be called as a 
witness by either party ; if called, 
although usually considerable latitu- 
de is given, he must be examined 
by the party calling him and not 
cross-examined, unless he has shown 
himself hostile and permission is 
given to cross-examine. The other 
side can of coure cross examine him. 

The procedure in the present case 
was, in my judgment, irregular in 
that the Garnishee and his witness- 
es were cross-examined, before the 
completion of the Official Assignee’s 
case. The Garnishee like any other 
defendant is entitled to hear the casej 
he has to meet, and the Official As-t 
signee like any other plaintiff, has 
to make out his case before the Gar-, 
nishee can be called upon to answer 
it. The Official Assignee has this, 
advantage that he has the Garni- 
shee’s case before him on oath, and- 
ean, if he wishes, use the Garnishee’s 
affidavit as evidence. 

This matter is of considerable im- 
portance, as it is the practice — how 
far this practice is right Ido not. 
discuss now— to proceed by motion 
in practically all cases by the Offi- 
cial Assignee against strangers. 

Turning to the questions in dispute • 
in this case, it is to be observed, that 
the Official Assignee’s report was 
directed mainly to establishing the, 
second point and not to establishing 
fraudulent preference ; and though 
the two points were kept alive until 
the end the learned Judge decided 
both in favour of the Official Assig- 
nee, the second point being, as far 
as I can understand it, that the Gar- 
nishee obtained this security, by pro- 
mising to advance money to the in- 
solvent and then did not carry out 
that promise properly and that, there- 
fore, the transaction is a fraud on 
the Bankruptcy Law. I have failed to 
discover on what principle of law whe 
decree on this point was based and 
it is enough to say that although 
he had a decree in his favour on the 
point, the learned Advocate General 
refused even to argue in support of 
it. 

This, leaves the question of fraudu- 
lent preference. S. 56 of the Pre- 
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sidency Towns Insolvency Act avoids 
all transfers of property, or pay- 
ments made, by any person unable 
to pay his debts, as they become due 
from his own money, in favour of 
ary creditor, with a view of giving 
creditor a preference over the other 
creditor, if such person is adjudged 
insolvent, on a petition presented 
within three months after the date 
chereo’. In this case, the insolvent 
was undoubtedly unaile to pay his 
ebts, as they became due, from his 
|own money and in giving the secu- 
ity in question he preferred the Gar- 
isheo to the other creditors- But 
|the question remains whether he did 
lo, with a view of giving him that 
preference. This has been explained 
to moan, looking at the mind of the 
bankrupt at the time, was theredomi- 
nant view to give a preference to a 
particular creditor- See Shrap v. 
Wackaon (1) and The Offtnal Assignee, 
W Madras v T, B. Mehta & (2). 

p-f hip real object waa to continue 
ading, or to save himst If from se- 
rious consequences, or if he was re- 
ally induced to make the payment, 
or give the security, by the pressure 
of the creditor, and those were the 
ominant factors in his mind and the 
Qsire to prefer and the giving of the 
‘reference were incidental only the pre- 
ference is not a fraudulent preference, 
v^ithiu the meaning of the section. 
The insolvent, the Garnishee and his 
Bou, the Bills Manager of the Madras 
Bank, who negotiated the matter on 
his father's behalf, have all been 
called as witnesses and all treated by 
tue trial Judge as unreliable- Two 
agents or managers of the insolvent 
also gave evidence and their evidence 
was accepted by him Looking at 
all the ©viclenoe and treating it all, 
except that of the last two wit nesses, 
as suspicious and to be carefully 
jscrucinisej, I think, the real rele- 
vant facts are that the insolvtnt was 
seriously involved, by reason of the 


(1) [l«y9] A.C. 419-68 L.J.Q.B. 866- 
80 L.T. 841-6 Manson. 264 — 
15 T.L R. 413. 

(2) [1919] 42 Mad 510-36 M.L.J. 190- 
25 M. L.T. 265'a919> M.W.N. 293- 
49 LC. 968. 


fall in the market price of piece- 
goods in Madras in September, 1J18, 
such fall being increased on the 
signing of the Armistice in Novem- 
ber and was being pressed by his 
CTfditurs in Bombay and elsewhere. 
Two bundles, which he had given to 
the ‘’arnishee had be^n dishonoured- 
a very serious matter for a trader — 
and there were other pressing claims. 
He had large quantities of piece- 
goods. under mortgage to banks and 
other persons and unless the market 
recovered, he was hopelessly insol- 
vent. But I am convinced that he be- 
lieved that the market was going to 
recover. Whether he had reasonable 
pounds for that belief is to my mind 
immaterial. On December the 4th, 
his brother, who had a similar busi- 
ness, filed his petition. The Garni- 
shee was getting very anxious as he 
was owed about Rs. 46,000 and was 
totally unsecured. About December 
the 3rd, there was an interview at 
Madras, at which he pressed for pay- 
ment or security and promised that, 
if he was secured, he would render 
further assistance to the insolvent by 
making further loans. About that 
date the insolvent left Madras on 
private affairs The bankruptcy of 
his brother made the Garnishee still 
more anxious and he sent his son the 
Bills Manager of the Madras Bank 
on a night’s journey to Velampalai- 
yam to interview the insolvent and 
try to get from him payment or se- 
curity,^ I am satisfitd at the ensuing 
interview the son pressed very hard 
for payment or security and 
probably also threatened to take 
action, which would have had 
the effect of bringing the insol- 
vent down, if he was not satisfied. I 
have no doubt that the bankrupt was 
speaking the truth, when he said that 
the son would not have gone away 
without a promise of security. I am 
also satisfied that at that time the 
bankrupt was doing ail that he could 
to avoid bankruptcy and to carry 
on his business, until the market 
righted itself. Further, the i on held 
out great inducement to the is- 
solvent by promises, perhaps 
somewhat vague, that if his father 
was satisfied, he would not only in- 
duce his father to make further ad- 
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Yanoea, but would also use his influ. 
once vvith tho Madras Bank to iiiduoo 
Ihem to rotid‘’r tinanoial assistatioo to 
.the iasolreiit. 

I I aprree with the argu nent of the 
llearned A 'v joate General tliat if all 
ithi** amoiii.t-^ to a requc>st for a pro- 
Iference, in 1 a promise Miat if a prefe- 
jrence is g vo i, help will be forthcom- 
ling, not t » enable tho insolvent to 
jcontinue his business but either mere- 
Jly to stavH oiF tl\© bankruptcy for a 
Ishort while, or to assist, in reinstating 
■him after the bankruptcy, it would be 
jright to say that the do itioant view 
Iwas to prefer ; and further. I think, 
Ithat such a transaction might pro- 
Ibably be set aside as a fraud on the 
Bankruptcy law But if the real in- 
tention and hope was to avoid bank- 
ruptcy altogether, then. I think, that 
was the dominant view, and the pre- 
ference marely incidental. That pres- 
sure also had a considerable bearing 
on the insolvent’vS action. I have little 
doubt, because he must have known 
that if he did not keep this particular 
creditor quiet, the fact of the bills be- 
ing dishonoured had only got to be 
made public to bring about immediate 
bankruptcy In my judgment, the 
true view in thi^ ca'^e is that the do- 
minant view was to keop this parti- 
cular creditor quiet and to get assis- 
tance from him an I his son, to enable 
the insolvent to ke^p going and so 
avoid bankruotcv altogether ; and 
this is borne out by the fact that the 
insolvent p''nv*eedod to keep other 
pressing creditors quiet, by p.ayment 
or Security at d to carry on business, 
as far as pos-iiblo, in the ordinary 
way for a no th, when he called his 
creditors t.oT<-ther and tried to per- 
suade th«’M to allow him to goo ) still 
further, a proo >sal A^hich would h.ave 
been accepttd but for the refu.s\l of 
certain Uo noiy cre iitors. Within 
two nionrhs, the market had righted 
itself suffi ii nil V lo have enabUci the 
business t » !•>> carried on and po.ssibly 
he would have b' come entirtlysoi- 
vent, but of course it was too late. 

I think that on the evidence the 
Garnishee did not give a liberal in- 
terpretation lohis promise of further 
help, and he got payment of Hs. 5.000, 
bis debt, in a nanner which does 
not commend Itself to me. But as I 


find that the dominant motive was 
not to give a perferenco to the Garni- 
shoo. this noMon ought to have been 
dismissed with costs. It follows that 
this appeal will bo allowed with cor.ts 
her*' tt nd below. 

\Va lace. J . — 1 agree. In this case 
I 0 ii r t'lo following facts as es- 
tiblis’iod by satisfactory evidence, 
and a fv^rding the only reasonable 
conclns'oin Oil that evidence. 

(i> Tii.'it from October, 1118 on- 
wards, tho Girnisheo Sitnu Pattar 
was nervous about hi.s commiiments 
with his debtor Muthukumara Chet- 
ty, an 1 was becoming annoyed (see 
letter of 3uth t.)ctober, 19 8) at his 
continual delay in meeting his obli- 
gations to him, amounting to about 
Ks. 43,000 ; 

(2) that on 3rd Dooember, 1918, 
he became eo anxious that he left 
Palghat in seirch of his debtor, and 
when he did not find him at his place 
o‘ business at Tirupur, followed him 
up to Madr iS, and interviewed him 
there for some days, probably press- 
ing for payment, but not succeeding 
in g.?tting any very definite arrange- 
ment made ; 

3) thatondth December, 1918 hia 
debtors' brother, partner in a sepa- 
rate hut similar firm, went insoh'cnt ; 

(D that tho Garnishee proliably 
then became more importunate, ana 
in.sisted, as he says, on cash pay- 
ments, or, if that was not possible, 
on some t-ecur ty for his debt ; 

(5) that who'll the debtor lefr Oi 7th 

December, for Tirupur, tho Gar- 

nishee sent >us son, Marayana Aiyar, 
to continue the pressure on him and 
that his .-on then, oljarly, assta'od by 
the debtor himstlf, got liitn tw jgree 
to givt security for his father’s debt, 
made him understand that unless? he 
got a Utter to tho debtor’s ugent in 
Ma.'iras. arranging for tlie security, 
he would not let him, and hi nself 
made some promise th it he would get 
his father, in cousidention of fiis se- 
curity, to advance the debtor some 
cash to eiiaol ' him to stave oif the 
more pressing of his creditu'‘s in 
Bombay ; 

(6) that while no d finite figure of 
advance was then fixed upon, the 
debtor in his letter (now lost' to his 
Madra.s Agent, must have mentioned 
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such a promise of advance and pro- 
bably suggestpd to his agent to stand 
out for Rs, 25 000 ; 

(7) that his agent Vijayaragbava- 
chari, when he received, his letter, 
accordingly did so, demanding from 
Samu Pattar an advance of Rs. 25,000 
for the Bombay creditors, but was 
put off by Samu Pattar, who said, not 
that there was no undertaking by him 
to advance money, but that he would 
pay some advance, after the business 
of the pledge was carried through : 

(8) that in order to get his security 
on 10th December, 1918, the Garni- 
shee had to take over from the Indian 
Bank a loan of one lakh on pledged 
goo1s ; 

(9) that when Vijay araghavachari 
found out that in Maya Nadar’s deal 
on 9th December, 1918, the Garnishee, 
himseif had benefitted to the extent of 
Rs. 5,000 by having a hundi to that 
amount, drawn by him on his debtor, 
honoured ; he indignantly called on 
the Garnishee to make good his pro- 
mised advance ; 

(10) that the Garnishee finally, in 
pursuance of the undertaking given 
by his son, on 13th December, 1918 
did advance Rs. 15,000 on a promis- 
sory note, signed by the debtor and 
another, a substantial merchant, 
which money was remitted by the 
debtor to the Bombay creditors ; 

(11) that the debtor was able to 
carry on his business till 8th January, 
1919, when his Bombay creditors put 
him into the Insolvency Court, 
though his Madras creditors were 
willing to wait : 

(12) that there is, until we come to 
the matter of this pledge, no sugges- 
tion that the debtor’s methods of busi- 
ness were underhand or that his fai- 
lure was due to any unscrupulous or 
fraudulent methods, but solely to the 
slump in piece goods prices at the 
time, and that the failure might have 
been avoided if prices had recovered ; 

(131 that it was then difficult for 
any one io decide whether prices 
would or would not recover, while the 
Madras creditors were willing to give 
the debtor time to allow them to re- 
cover ; and it is apparent that the 
piece-goods were not considered va- 
lueless, or the Garnishee would not 


have incurred a further debt of one 
lakh on them. 

On these facts, I have to decide 
whether the Official Assignee has es- i 
tablished a proof that the security 
given by the debtor to the Garnishee, 
one month before his insolvency, was 
a fraudulent preference under S. 56 
of the Presidency Towns Insolvency 
Act, I 

It appears to me clear on these ■, 
facts that the debtor’s firm on lOth i 
December, 1918, was not hopelessly 
insolvent, that the debtor was genu- 
inely endeavouring to carry on, was 
trying to raise money to satisfy the 
more importunate creditors in Bom- 
bay, and that the Madras creditors 
were willing that he should so carry 
on. It appears to me further that the 
security secured by the Garnishee was 
definitely in consideration of a pro- 
mise by the Garnishee’s son to per- 
suade his father to advance the deb- 
tor money, not for himself, but for 
his Bombay creditors, i. e„ to assist 
in tiding him over the crisis, and that 
as a matter of fact that promise was 
carried out later by the Garnishee. 

I cannot accept the learned Advo- 
cate General’s contention, that the 
advances of Rs. 15,000 had i-othing to 
do with the security giv^n to the Gar- 
nishee. The fact that he was amply 
secured for that advance cannot af- 
fect the view that the debtor already 
had a promise of an advance, when 
he agreed to the Garnishee’s previous 
debt being seourtd ; and I do not 
think that the Garnishee would have 
advanced a further sum even on ade- 
quate security, to a man ex hypothesi 
hopelessly insolvent, unless he had 
some previous consideration there- 

Nor can I agree tliat the debtor 
was then hopelessly insolvent, and 
therefore the preference given to 
Samu Pattar must have been actua- 
ted, by some ulterior motive to prefer 
him and oblige him, at the expense 
of other creditors, though no doubt 
he was unable to pay from his own 
money his debts as they fell due. I 
have shown that even a month later 
than the date of the giving of the se- 
curity, the Madras creditors were 
willing to give the debtor a chance of 
recovery. This fact, viz., that the 




1924 Madras Karuthan Chettiar v. Raman Chetti 


185 


debtor was trying to keep his feet, 
coupled with the following, that the 
propelling force towards this arrange- 
ment came from the Garnishee that 
the debtor had given the security in 
return for some definite promise of 
advance to enable him to stave off 
the Bombay creditors and that he 
used the advance for that very pur- 
pose. and not for himself, that no 
close connection or friendship or any- 
thing but a long business relationship 
is found as between the debtor and 
Garnishee, people of wholly different 
castes, lead me to conclude that the 
giving of the security was induced 
from the Garnishee, and by a pro- 
mise that if he gave it, he would ob- 
tain some money to enable him to 
stave off the threatened insolvenf'y. 
These, to my mind, were the domi- 
nant motives in the debtor’s mind, 
not any idea of conferring a favour 
on the Garnishee at the expense, of 
hie other creditors, but rather a real 
and genuine hope that in the out- 
come the giving of the security to 
this Garnishee would result in the 
recovery of his business to the bene- 
fit of all his creditors. 


Provincial Insolvencg Act {[II of 1907) {Act 
V of Ssf 43 and 46 — Petition by creditor 
complaining of fraud by the insolvent must 

be inquired into otherwise creditor is entitled 
to appeal. 

A oroditor is entitled to have his petition 
under S. 43, enquired into otherwise he would 
be ‘a person agt^rieved* by the order, within 
the meaning of the term in S. 46 of the Act 
and tliercfore entitled to appeal. But a 
creditor is not a “person aggrieved" by the 
final order passed after enquiry by the Court 
under S. 43, jp 135 q gj 

C. S. Venkatachiiriar — for Appel- 
lant. 

L. A. Govt ndara(jhuva Atyar — for 
Respondent. 

Judgment.— All that the creditor 
did in this case was to move the Court 
to take action under S. 43 Provincial 
Insolvency Act (III of 1907). The 
District Judge might very well have 
asked the Receiver to investigate the 
allegations of fraud but there was nol 
occasion for him to dismiss the] 
creditor’s petition without stating 
any reason except that the creditor 
was not interested in making the ap- 
plication, and without any enquiry 
and before receiving a report from 
the Receiv^er. 


The law on the point is clear ; see 
Sharp v. Jackson (1) and The Official 
Assignee^ Madras v, T. B. Mehta and 
(2). Where the dominant mo- 
tive is not to prefer one creditor at 
the expense of the rest, S, 56 has no 
application, and the obligation incur- 
red by the debtor is lawful and must 
be upheld in a Court of law, since he 
had no intention to act in fraud of the 
law. 

I, therefore, agree that the appeal 
must be allowed with costs here and 
below, costs in the Original Court to 
be on the higher scale. 

Appeal allowed. 
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Spencer and Devadoss. JJ. 

Karuthan Chettiar — Peti- 
tioner — Appellant. 

v 

R, M. M. Raman Insolvent- 

debtor — Respondent. 

O. No. 69 of 1921, Decided on 
the ith August, 1923, against the 

^ Court, Ramnad, 

I^f-Tth September, 1920. 


In lyyappa ISfainar v. Manicka 
Asari (1) the Court took cognisance 
of the complaint, held an enquiry 
and refusei to frame a charge. We 
do not question the authority of this 
decision for the proposition that a 
creditor is not a “person aggrieved” 
by the final order passed after enquiry 
by the Court under S. 43. 

In Gujar Shah v. Barkat AH Shah 
(2) and in Palaninppa Chetty v. Sub- 
ravianya Chetty (3) the omission in 
S. 43 to give creditors a right to 
move the Court by application similar 
to that provided by S. -i3 is made a 
ground for holding that a creditor 
has no 'legal grievance’ if the Court; 
declines to entertain his petition. 
With due respect, we think that no 
words are required to enable a 
creditor to move the Court under 
S. 43, and that if Courts were not so 
moved either by the Receiver or by 

a) [1917] 40 Mad., 630—27 I. C. 241* 

(2) [1920] 1 Lah. 213—56 I C. 744. 

(3) [1920] 11 L. W. 145— (1920) 

MW.N. 135—38 M.L.J. 338— 
54 I. C. 740. 
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one of the creditors, cases of their 
taking disciplinary action against 
debtors in the exercise of their in- 
solvency jurisdiction would be very 
Ifew. As the petitioner was in 
lour opinion ‘aggrieved’ by the lower 
jCourfc’s order dismissing his peti- 
jtion without enquiry, an appeal lies 
to this Court. 

We set aside the District Judge’s 
order dismissing the appellant’s 
petition and we direct him to keep it 
pending until the enquiry is com- 
plete and till final orders have been 
passed as to the action to be taken by 
the Court under S. 43. 

The appellant's costs in this appeal 
and in the lower Court will be 
borne by the respondent. 

Appeal allowed. 
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Ol.DFIELD and Devadoss, JJ. 

D. Lakshmi Narasa Raju — Appel- 
lant 

V, 

Y. O-anganna and others — Respon- 
dents, 

A. A A. O. No 102 of 1921, Decided 
on lUh April 1923, against tb» order 
of Dt. Court. Kistna, in Appeal No. 
512 of 1919. 

Limitatio'i Act^ Art, 182— Order fnr at* 
tachmen : itn date fixed for shov ing cause is not 
8tep^in•aid. 

Order by Court to attach on the date fixed 
for the ai owing of cause by J. D. Id abaeuce 
of.T. D. is no a*'-eo in aid by defeadanc. No 
oral application to attach ahould be presented 
whoro 't '8 (•uperfluoua in view of the 'Written 
application. ^p. 186 C. 2] 

B. Saiyannrayana — for Appellant. 

P. Bnpiraju — for Respondents. 

Judgment. — The question in this 
appeal is whether the appellant’s ap 
plication for execution presented on 
5-9-1919 is in time. It is not. dis- 
puted here that it can be in time, 
only if sotnelhing happened on 
15-9-15, which can be regarded as a 
step-in-aid of execution within the 
meaning of Article 182, Schedule 1. 
Limitation Act, 15-9-15 was the 
day, on which the previous execution 


application of the appellant, No* 
55/15, came on for hearing after 
notice to the Judgment-debtors. All 
we know of what happened on that 
day is that the Judgment-debtors 
were absent and the attachment was 
ordered. So far there is nothing, 
which can be regarded as a step in- 
aid. We, however, are asked to pre- 
sume that the attachment was order- 
ed in consequence of some oral ap- 
plication having on that day been 
made by the petitioner. We need not 
consider whethar we are entitled or 
bound to make that presumption. 
We observe only that there is nothing 
whatever on the record to support it. 
It ie sufficient for us to say that, if 
such presumption must be made, 
there is still in the case before us the 
objection taken in Masilamani MudcL- 
liar V. Sethuswamy lyer^ (1). regard* 
ing it as a step-in-aid, that it can 
only have been an entirely superfluous 
repetition of an application, which 
had already been made in writing and 
which was pending orders of the 
Court. We have been asked to dissent 
from Masilamani Mudaliar v. Sethu- 
swami Iyer (1) with reference to 
Abdul Khadar Renother v. Krishnan 
Malval /Vatr (2) or in any case to 
refer the correctness of the former 
decision on account of the alleged 
conflict between the two. We are 
unable to see that there is any con- 
flict between the two ; and we see no 
reason for doubting the correctness 
of Masilamani Mu^aliar v. Sethuswa- 
my Aiyar (O .We add only to the con- 
sideration referred to therein that at 
the stage in question in the disposal 
of the execution application with re- 
ference to Order 21 Rule 23 that there 
was nothing for the petitioner to do. 
The cour-e of the proceeditigs as pre- 
scribed in that rule was that the 
person, to whom, notice' had been 
issued had to show C‘U<e to the 
satisfp.otion of the Couris that the 
decree could not be ex . Ti»ed, and 

ID [1917] il Mad ^51 U '17)M. W. 

N. 5; 2-33 M L J. 219— 

22 M. L. T. 115 -A I I. C. 701. 

(2) [1914] af* Mad. . 95— (1914) M.W. 

N. 563—1 L. W.271-26 M. L. J. 

433—15 M. L. r. .05—23 I. O. 

533. 
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that, in case of his absenoe or of his 
failing to show suoh causo, it was 
the duty of the Court as a matter 
of course to order the execution ap- 
plied for. 

Taking this riew we agree with the 
lower appellate Court and dismiss 
the appeal against the appellate 
Court with costs. 

Appeal d. 
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the things in dispute. It will be a dangerous 
doctr.ne t.) hold in this c-*untry th t plant and 
machinery bmught into a building f .r tlio pur- 
pose of trade being carriei oo wlietlier by the 
owi er or by tbe mortgagee were so anr-fxcd to 
• tho buildirig as to pass fop fix ures mere’v be- 

Ohuse tbe building is sold* either by tbi- owner 
or by the ('ourt in executiou, ;J7 Cab 815 
Foil. 

Held in this part cular case tbft, t)io cop* 
per st'lla Which were 8ft. in horizontal iliamef 
er and 7lt. in vertical diameter plarcd upon two 
iron rails and which couid be re ov< d by pul. 
ling down the brick and tlin mud wnM put up 
on one si 'e for the purpose of krei iiirr them in 
ooeition were not fixtures. iP 188, (\ 1, 2 

i?. N, Ayyangat—ior Plaintilf. 


KUMABASWAMI SA3TRIAR, J. 

A. D. Narayana -STa— Plaintiff, 

V. 

Balagurusvoami Nadar and others — 

Defendants. 


App. in O. 9. No. 234 of 1921. Decid- 
ed on 18th April 1923. 

T. Pt Actt Sm 8 — Pixiure»-On sale of dittillery 
haildings^ vdfa. pipes and stills do not pass as 
A^>*res—‘E nglish Law of fixtures does not op- 
ply to India -‘Intention to treat them as such is 
the real testf 

In oases where business is carried on in tbe 
premises and the sale is only of the premises 
together with the fixtures or tbe maohiuery, 
j>nma facie all that the purchaser is entitled to 
are the buildings. It can hardly be tiie Inten* 
tion of the parties when they sell the building 
alone without reference to the machinery or 
the business, that the purchaser should get the 
▼aiuable machinery in the buildings by calling 
them fixtures and olaiming to get them under 
head. The vats and the pipes of distillery 
huildinga cannoi be fixtures in any sense oi the 
term. 


The technical English Law of Fixtures 
is not applicable to India, In O'lses of 
bouses tbe primary considerations in deter 
mining whether tbe items clainied are fix- 
tures under S. 8, of the Transfer of Pro- 
perty Act should bo whether tho articles 
•re provided for tbe permanent use of the 
house, and whetuer they can bo said te be 
•rticles whicli are necessary or wbicn are 
provided for tbe ra t'^e bene.icial enjoyment of 
the property and under that terra machinery 
Drought into the house for tbe purpose of 
oarryla^ on business cannot be included. One 
fflj^rtant test in these cases is w th what in- 
Qtioa were tae articles put into the bouse ? 
, *’® they put in for tbe more beneficial en- 

house or with tbe objoct of im- 
m/. value of the bouse by making it 

more artistic or were they put ia with a coJla- 
al purpose. In dealing with fixtures attea- 

nature of the 
mode of attachment, but to the 
ahl under which it was attached. 

served and last, but not the 
' to the position of tbe rival claimants to 


P. Venkataramana Rao — for Defend- 
ants. 

Judgment. — This is an application 
by the Heceivers for an order that 
they may be permitted to ronove 
from the Vyasarpady Buildings, cop- 
per stills, vats, coppor pipes and 
other old furniture and documents and 
papers beUinging to the Madras Est- 
ate and now lying in the Vyasarpady 
Distillery Build ngs which were sold 
in auction on the 21st of December, 
ia execution of the decree in the 

suit. 

The plaintiff in this suit A. D* 
Narayana Sa obtaineda simple money 
decree against the defendants to 
whose estate the petitioners ''*essrs. 
Fraser & Ross have been appointed 
Receivers. T e decree was for over 
Rs. 2,6'\000 and in execution the pro- 
perty known as the Distillery Braid- 
ings at Vyasarpady was atta. hed .md 
sold. What was sold uas only the 
Di.stillery Buildings and the procla- 
mation desiribi'S the property to bo 
sold as follows. “ Di.-t llery Build- 
ings, Door No. 3, Brighton Road, 
Barracks, Pe^ambhoor, rvlaifras, hear- 
ing Re survey Number etc ” These 
builvlings were origiualiy used as a 
distillery by the Nadars but sometime 
before the sale the business ceased to 
be carried on there. One of the stills 
had been removed by the Nadars 
them.«elves and the property which 
the Receivers want to remove con.sist 
of pipes, stills and a number of vats. 

The application of the Receivers is 
opposed on the ground that what they 
want to remove are fixtures which in 
law go with the property and. which 
have passed to the auction purchaser. 
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Th© contention for the Receivers is 
that what was sold was only the 
building and nothing more and that 
apart from any question of law about 
fixtures they are. entitled to remove 
whatever was put in therefor the pur- 
pose of the business oy the Nadars. It 
is also contended that the law of fix- 
tures does not apply to India and that 
even if it did, the articles sought to 
be removed are not fixtures which in 
law could pass to the purchaser. 

I am of opinion that both these con- 
tentions are sound. So far as the 
purchase is concerned, it seems to me 
to be clear that what was sold was 
only the Distillery Buildings. In 
cases where business is carried on in 
the premises and the sale is only of 
the premises and not of the business 
as a going concern or the premises 
together with the fixtures or machi- 
nery, prima facie all that the purchas- 
er is entitled to are the buildings. It 
can hardly be the intention of the 
parties when li'ey sell the building 
alone without reference to the machi- 
nery or the business chat the purchas- 
er should get the valuable machinery 
in the buildings by calling them fix- 
tures and by claiming to get them 
under that head. Even assuming that 
the plaintiff is entitled to all the fix- 
tures properly so called, I think it is 
clear from the evidence of Mr Barker 
who was examined as an expert in 
this case that the vats and the pipes 
cannot be fixtures in any sense of the 
term. As regards the copper stills, 
they are 8 ft. in horizontal diameter 
and 7 ft. in vertical diameter. They 
are placed upon two iron rails and 
they can be removed ‘by pulling down 
the brick and mud wall which is put 
up on one side for the purpose of 
keeping them in position. As pointed 
out in Sheik v Rosik Lai Ghose 

(1), the technical English Law of 
Fixtures is not applicable to India. 
The provi«5ions as to fixtures are con- 
tained in the Transfer of Property 
Act. S. 8 of the Transfer of Property 
Act runs as follows : — ‘ Unless a 
different intention is expressed or 
necessarily implied a transfer of pro- 


CD [1910] 37 Cal. 815—14 C.W.N. 
952—12 C.L.J. 246—6 I.O. 796. 


perty passes forthwith to the trans- 
feree all the interest which the trans- 
feror is then capable of passing in the 
property and in the legal incidents 
- thereof. ♦ * * ♦ - 

And where the property is a house, 
the easements annexed thereto, the 
rent thereof accruing after the trans- 
fer, and the locks, keys, bars, doors, 
windows and all other things provid- 
ed for permanent use therewith. S. 3, 
clause 25 of the General Clauses Act 
defines “ immoveable property *’ as 
including land, benefits to arise out of 
land, and things attached to the earth, 
or permanently fastened to anything 
attached to the earth. It seems to 
me that in cases of houses the primary 
considerations in determining whether 
the items claimed are fixtures under 
S. 8 of the Transfer of Property Act 
should be wbtther the articles are 
provided for the permanent use of the 
house, and whether they can be said 
to be articles which are necessary or 
which are provided for the more bene- 
ficial enjoyment of the property and I 
do not think that under that term 
machinery brought into the house for 
the purpose of carrying on business 
can be included. One important test 
in these cases is with what intention 
were th© articles put into the house ? 
Were they put in for the more bene- 
ficial enjoyment of the house or with 
the object of improving the value of 
the house by making it more artistic 
or were they put in with a collateral 
purpose ■? 

Numerous cases were referred to by 
Mr. Venkataramana Rao in the course 
ot his able argument but I do not 
think that the facts of the present 
case would render those cases appli- 
cable. Hobson v. Gorringe (2) was a 
case where the deed of transfer con- 
veyed the land in question “together 
with the saw mill, engine-house, ware- 
houses and other buildings erected 
thereon and the fixed machinery and 
fixtures ** to secure a loan and the 
contest was between the niortgagee 
on the one hand and the vendors of an 
engine fixed to the freehold which 
was sold on the hire purchase system. 

(2) [1897] 1 Oh. 182-66 L.J., Ch. 

114—75 L.T, 610—45 W.R. 346. 
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In the present case the sale proclama- 
tion is clear and only sells the Distil- 
lery Buildings no reference being 
made to any machinery in the pre- 
mises. Reynolii v. Ashley and Son *3) 
is similarly a case of conflict between 
the owner of a machinery sold on the 
hire purchase system and the mort- 
gagee who had taken possession. Lord 
Lindley in giving judgment observed. 
My Lords, I do not profess to be 
able to reconcile all the cases on fix- 
tures, still less all that has been said 
about them. In dealing with them 
attention must be paid not only to the 
nature of the thing and to the mode 
of attachment, but to the jircum- 
stanoes under which it was attached, 
the purpose to be served, and last but 
not least to the position of the rival 
claimants to the things in dispute.” 
Monti V. Barnes (4), was a case wiiere 
the mortgagor subsequent to the 
mortgage removed the fixed grates 
from various rooms and substituted 
for them “ dog grates,’* which were of 
considerable weight and it was held 
that having regard to all the circum- 
stances of the case the true inference 
was that the “ dog grates ” were sub- 
stituted with the object of improving 
the inheritance and that they were 
therefore fixtures which passed to the 
mortgagee A. L. Smith, M. R. refer- 
red with approval to the observations 
of Blackburn, J. in Holland v, Hood^ 
son (5) where the learned Judge ob- 
serves “ There is no doubt that the 
general maxim of the law is that what 
is annexed to the land becomes part 
of the land ; but it is very difficult, if 
not impossible, to say with precision 
what constitutes an annexation suffi- 
cient for this purpose. It is a ques- 
tion which must depend on the cir- 
cumstances of each case, and mainly 
on two circumstances, as indicating 
fche intention, namely the degree of 
annexation and the object of the an- 
nexation. The Master of the Rolls 
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was of opinion that “the question 
which has to be considered in such a 
case is whether, having regard to the 
character and the circumstances of 
the particular case the article in 
question was intended to be annexed 
to the inheritance or to continue a 
mere cliattel, and not to become part 
of the freehold." 

Applying these tests, it seems to me 
to 1)0 clear that the object of the 
Nadars in placing w^at are known as 
fixtures in the building was simply to 
carry on the business of distillery 
there. It will be a dangerous doc- 
trine to hold in this country that 
plant and machinery brought into a 
building for the purpose of trade 
being carried on whether by the owner 
or by the mortgagee were so annexed 
to the building as to make them pass 
for fixtures merely because the build- 
ing is sold either by the owner or by 
the Court in execution. 

I direct that the Receivers do re- 
move the articles referred to in the 
Judge s Summons. As regards costs, 

I direct that the Receivers’ taxed 
costs as between Attorney and client 
do come out of the estate and that 
the purchaser do bear his own costs. 
Certified. I fix the fee of the expert 
at Rs. 150. 

Application granted. 
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Spencer and Venkatasubba 

Rao, JJ. 

K. Shrirama Row and another — 
Counter-Petitioner and Official Re- 
ceiver — Appellants. 

V. 

K. Bapayya — Petitioner — ■ Res- 
pondent. 


(3) 


(4) 


( 5 ) 


[1904] A.C. 466— 73 L.J., K 
9^6—91 L.T. 607—53 W.rt. 12! 
20 T.L.R. 766. 

[1901] 1 Q.B. 205—70 L.J„ K 
^ 49 W.R. 14'; 

17 T.L.R. 88. 

7 C.P. 328—41 L.J. C.P. ] 
—26 L.T. 609—20 W.R. 990. 


A. A. O. No. 138 of l921, Decided on 
1st December 1922, against the order 
of tl e Sub. J., Kistna, in E. P. No. 
66 of 1918. 

(o) Fraud — Carried out — Court will refuse 
relief to applicant. 

Where it was a part of the agreement that the 
parties should procure an order recognising 
the transfer, withholding from the Court the 
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fact tbnt it \raii not intended by them to be 
operative but the real intention -w . s merely to 
mislead third part es. 

Held, it is a discreditable conspiracy to 
cheat the creditors. In suo i a case, ^vhea 
the facta come to the not; ce of tne Court, 
the doctrine of i^ari delict o will be given 
efiect t a'ld the Court will efuse aid to the 
party whi baa partic' pated in the fraud »nd 
who asks for rel ef. 2. Q. B D, 731. (O. A Foil. 

jr. 191 C. 2J 

(6) C» e7 P. C, O. S2 R £ — Adj t not 

certijttd C'iuld be proved by J. L>. { r proving 
that assignee of D. H. la benamidar for ./. Z). 

[P 193 C. 2) 

(«) C, P, C, S. 11 — Execution proceeding* 
J. ihean plead at a later stage ronexe- 
cutdbiiity though not previounly pleaded 
where assignee of D. H. was benamidar of 
J. D, 

P, Venkairamana Rao — for Appel- 
lant. 

V. Suryanarayana’- for Respondent. 

Venkata&ubba Rao, J. — This is an 
appeal agaiiiet an order of the Sub- 
oidiiiate Judge allowing at the in- 
stance of one K. Bapayya execution 
of tl e decree in O. S. No. 36 of 1909- 
The appeUaiit before us is the 4th 
judgment-'^ebtor. Sreerama Rao. The 
decree was obtained by the plaintiff 
Baiigaru Subba Rao in August 1909. 
The ist defendant is the father-in-law 
of the 4th defendant, Sre^vama Rao, 
the appellant, and the 2ad and 3rd 
defendants are the sons of let defen- 
dant. 'ibe first defendant became 
indebted to the decree-holder and 
Sreerdina Rao was a surety for 
payment of the debt. Subsequent to 
the passing of the decree, the 1st 
defendant was adjudicated an in.sol- 
vent, and the 4th defendart became 
in consequence mainly responsible 
for the payment of the decree- 
amount. There were other decrees 
passed against Sreerama Rao in 
similar circumstances; that is to say, 
in respect of debts borrowed by his 
father-in-law for the payment of 
which he made liimself liable as 
surety. In 1911, with a desire to enter 
into some arrangements with the 
v. .ioU3 decree-holders, he borrowed 
moneys from one Badhrayya whose 
sisler he had married. He appears 
to have paid some of the creditor’s 
amounts whioh represented 4 annas 
in the rupee. But for some reason, 
Sreerama Rao’s attempts to get the 
decrees treated as discharged were 
. successful; and since then, there 
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were other negotiations, and in 1916 
there was correspondence between the 
decree-holder Subba Rao and Sree- 
rama Rao, in regard to the settlement 
of this decree. 

Sx. V is a telegram dated :^0th 
April, 1916 from the decree-holder to 
the appellant. Ex. V (a) is a similar 
telegram dated llth May, 19 . 6. Exs. 
V lb), V (c) and V (d) are respectively 
dated 19th May, 20th May and 9th 
October of 1916. Ex. VI is a letter 
dated 15th May, 1916, written by 
Bangaru Sobanadri, partner of the 
decree-holder, to the appellant. Ex. 
IX is a letter dated 28th June, 1916, 
from Sreerama Rao, to the decree- 
holder. These exhibits show very 
clearly that the appellant was an- 
xious to enter into some settlement 
with the decree-holder. On the 23rd 
June, 1917, the decree was transferred 
by a deed of that date by the decree- 
holder in favour of Bapayya, who 
filed an execution application, 
the order passed on which is the sub- 
ject of the present appeal. The ap- 
pellant contends that he borrowed 
Rs. 3,000 from his brother-in-law, 
the aforesaid Bbadrayya, and paid 
the amount to the decree-holder, 
Bangaru Subba Rao, in full satisfac- 
tion of the decree; but for certain 
reasons, which I shall presently 
notice, got the decree transferred in 
favour of Bapayya who, I may men- 
tion, is the father-in-law of Badh- 
rayya. The appellant's case is that 
the decree was actually discharged, 
that the transfer in favour of 
Bapayya was nominal and taken for 
his own benefit, and that, in the 
circumstances, execution should not 
issue in favour of Bapayya. The 
reason assigned for this benami 
transaction is this. The appellant 
was largely indebted, and his credi- 
tors were likely to enforce payment. 

He had property, but the debts he 
incurred to oblige his father-in-law 
were very large. He tried in 1911 to 
enter into a composition with his 
creditors by inducing them to take 4 
annas in the rupee. His attempts 
failed. Now he was able to induce 
this decree-holder Bangaru Subba 
Rao, to receive Rs. 3,000 in full satis- 
faction of the decree under which 
about Rs. 15,000 was due. But to 
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prevail upon other creditors to give 
up large sums, it was necessary that 
they should continue to be under 
the impression that the decree in 
favour of Subba Rao was in full 
force. Should fhe other creditors 
become aware of the real facts, the 
chances of settlement were less. 
The appellant entered into secret 
transactions with a few other decree- 
holders, got them to accept small 
sums, and, as in the present case, 
got the decrees assigned in favour 
of this very Bapapya. It was desir- 
able that the rest of the creditors 
should remain under the impression 
that all the, decrees were still alive, 
because they would then, fearing that 
the property of the appellant would 
not be sufficient to discharge all the 
debts in full, be willing to enter into 
favourable settlement with Sreeraraa 
Rao. The appellanfs case is that 
with this object he made it appear 
that the decree though discharged, 
was yet alive and got an assignment 
of the decree in favour of a near 
relation in whom he had confidence. 
It is admitted that about this period 
three other decrees were also trans- 
ferred to Bapayya. Sreerama Rao 
urges that all the assignments were 
benarai and made with the same 
object. The question to be determin- 
ed is has the appellant made out his 
case.? 


V witnesses including Mr. 
Madhava Rao, is frauduh nt and is 
opposed to public policy and clt arly 
comes within the purview of S. 23 of 
the Indian Contract Act. It is a part 
of that agreement that the parties 
should procure an order recognisiiig 
the transfer, withholding from the 
Court the fact that it was not intend- 
ed by them to be operative but that 
the real intention was merely to mis- 
lead third parties. It was a discredi- 
table conspiracy to cheat the credi- 
tors of Sreerama Rao. In such a 
case, when the facts come to the 
notice of the Court, the doctrine of 
port delicto will be given effect to; 
and the Court will refuse aid to the 
party who has participated in the 
fraud and asks for relief. The prin- 
ciple is well settled and I need only 

V. Browyi^ Doesing Me 
Nab a: Co (1)^ where the facts w*ere 
very similar to the facts of the pre- 
sent case. An agreement was made 
to purchase shares in a company, in 
order to induce persons, who might 
thereafter purchase shares in such 
company, to believe, contrary to the 
fact that there was a bona fide market 
for the company’s shares, and that 
the shares were at a real premium. 

It was held that no action could be 
maintained in respect of such agree- 
ment of purchase of shares. Lindley, 

L. J., observes: ’ 


[His Lordship held on evidence 
and the probabilities that the appel- 
lant had made out his case and pro- 
needed as follows: — ] 


I shall now deal with the questio 
of law that have been raised in tt 
case. It has been argued on beha 
of the respondent that the Com 
having recognised the assignmei 
and ordered execution to issue, it 
not now open to the appellant 

question of the exeoutabilif 
ot the decree. The argument is tin 
the judgment-debtor should have pi 
forward his objections, before th 
assignment was recognised and ex< 
cution ordered. He having failc 
to do so, he is barred by res judicaU 
from now putting forward the objei 

think the question c 

all. The agree 
wont, spoken to by Sreerama Ra 


turpi caiisa non oritur actio 
This old and well-known legal maxim 
is founded on good sense, and ex- 
presses a clear and well recognised 
legal principle, which is not confined 
to indictable olfences. No Court 
ought to enforce an illegal contract, 
or allow itself to be made the instru- 
rnent of enforcing obligations, alleg- 
ed to arise out of a contract or 

transaction which is illegal if the 

illegality is duly brought to the 
notice of the Court, and if the person 
invoking tlie aid of the Court is bim- 
seif implicated in the illegality. It 
matters not whether the defendant 
has pleaded the illegality, or whether 
he has not.” 


(1) [1892] 2 Q. B. D. 724-61 L. J 
Q. B. 738—4 R. 42—67 L. T. 

782— 41 W. R. 116— 57 J. P.213 
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I may observe that the case of the 
plaintiffs was that they were entitled 
to rescission upon the ground that the 
defendants instead of purchasing the 
shares from them in the ordinary 
way had transferred to the plaintiffs 
the defendant’s own shares, and the 
learned trial Judge non-suited plain- 
tiffs on the ground that there was no 
evidence to go to the jury in respect 
of their case. Lopes, L. J. makes the 
following observations; — 

“In my judgment, it is unnecessary 
to determine whether the finding of 
the learned Judge is right in this res- 
pect. There is a preliminary matter 
to be considered of which the learned 
Judge might have taken, and this 
Court can and ought to take, judicial 
notice. In my judgment, it was an 
agreement between the plaintiffs and 
defendants to induce would-be-buyers 
of shares in this company, contrary 
to the fact, to believe there was a 
market for its shares, and that the 
shares, were of greater value, than 
they really were. Putting it shortly, 
an agreement to cheat the public by 
leading them to believe the shares 
had a value, which the plaintiffs and 
defendants knew they had not, and 
thus inducing them to become pur- 
chasers. Is such a transaction illegal? 
I am of opinion that it is.’* 

Lastly, I may notice another objec- 
tion urged by the respondent. He 
argued that the adjustment was not 
certified under O. 21, R. 2 and that 
the judgment-debtor could not there- 
fore avail himself of it. It is suffi- 
cient to say that this point is conclud- 
ed by authority: see Ramayya r. Kri- 
shnamurthi {%) and Sa^iagopa Ay- 
yangarT. Spllammal {Z). These deci- 
sions are against the respondent’s 
contention. 

In the result all the contentions 
raised on behalf oc the respondent 
fail, and the appeal must be allowed. 

Spencer J. — I entirely agree. As 
the appellant engaged in a conspiracy 

(2) [1917] 40 Mad. 296^—19 M. L. T. 
124— (1916) 1 M. W. N. 133— 
3 L. W. 186—32 I, C. 952. 

(3) 1922 Mad 510—16 L. W. 758— 
43 M. L. J. 761—31 M. L. 
T, 463—72 I. C. 861. 
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CO defraud his creditors, I do not think 
his conduct in the transaction was 
sHch, as to entitle him to recover his 
costs in these proceedings. All 
parties will bear their own costs 
throughout. 

Appeal allowed. 
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Wallace, J. 

Manikonda Lingayya and another— 
Accused. 

V. 

Kiyig Emperor 

Cr. R. C. No. 170 of 1922, Decided 
on 13th October ly22, referred for 
the orders of the High Court under 
S, 438 of the Cr. P. C. by the Sess. J. 
of Nellore in his letter D/- 11th 
February 1922. 

% 

Madras Criminal Rules of Practice, — Rule 
161 — Memo of appearance — Vakalat need not 
be filed. 

Ai vakalat need not be filed in a Criminal 
appeal for a proper presentation. A memo, of 
appearance is sufficient. 

T. R. Arunachalla Iyer for B. Som^ 
ayya — for the Accused. 

The Public Prosecutor — for the 

Crown. 

Order.— The refusal of the Su-b 
Divisional Magistrate to entertain 
the appeal unless a Vakalat was filed, 
altnough a memo, of appearance was 
put in was clearly wrong. See In re 
Mum Reddi (1) and contrary to rule 
161 of Criminal Rules of Practice. 
In any case the appeal had been al 
ready entertained by a proper Court 
and was then transferred to him foi 
disposal. 

The order of the Sub Divisional 
Magistrate is set aside. He is direct- 
ed to admit and hear the appeal and 
dispose of it according to law. 

Order set aside. 


(1) [1909] 5 M. L. T. 290- 9 Cr. 
L. J. 305—1 1. C. 546. 
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SpaROfiR and V"B^rCATASaBBA 

RvO, JJ. 

P. Sami Gurukal — Appellant. 

V. 

T/iirupat»uya Pillai an-i another — 

Respondents. 

Appeal against Order Mo. 'i2o of 
1921, Decided on l4tb November 1922 
against the order of the S. J. I'anjore 
D/-17th January 1921- 

Decree — CoTietT‘ict\ 0 ’\—lesae wrongly framed 
and decided ie binding » 

Where the third mort^asee sued secoad 
mortgagee aad olaiinod priority by aubrogatioa 
due to dischargiog first oiortgage aad secoad 
mortgagee aiiQply asserted hia mortgagee rights 
sad pleaded tor discharge but au issue as to 
secoai mortgage beiug geouiue was wroogly 
framed aad decided agaiast him while the 
decree exempted express y oQly the rights of 
other defendants. 

Heldy the decree destroyed the rights of the 
^lecoad mortgigee though plaiotift failed to 
prove priority by subrogation and the decree 
only purported to pass the right of the mort- 
gagor on date of third mortgage but this des- 
truction of rights aoplied only to property with 
respect to which second mortgagee specifically 
asserted his rights and not other property 
though covered by the same second mortgage. 

(P 19$ C. 1,J 

G. Krishnasvoami Ayyar — for Ap- 
pellant 

71 M. Keishnaswami Ayyar an I N. 
iStyara/na^rf-s/ina ^tyar— for Respond- 
ents. 

Venkatasubba Rao. J.— The ques- 
tion argued in this appeal relates to 
the effect to be given to the decree in 
O. S. No. 43 of lyll, on the file of the 
Court of the Subordinate Judge of 
Tanjore, in so far as the 14th defend- 
ant, the appellant before us, is con- 
cerned. The plaintiff in the suit 
claimed under a deed of mortgage 
dated the I5th November, 1907 exe- 
cuted by the Ist defendant’s father 
Suryanarayana Pandithar in his 
favour, in the following oircumstan- 
, One Sena Yena Nagappa Chetti 
obtained a mortgage decrf»e against 
said Suryanarayana, in O. S. 
Wo. 54 of 1903 on the file of the Sub- 
"^^njore. When the decree- 
fiolder brought the mortgaged pro- 
perty, the village of Kovilur, to sale. 

It was arranged that the judgment- 
debtor should deposit in Court a sum 
or Rs. 35,000, towards the said dec- 
1924 M/25&26 


ree ; and he, for the purpose of rais- 
ing funds, disposed of the Kudiwa- 
ram right in various plots in tlie vil- 
lage and realised a .sum of Ks. 20,000 
a!id deposited the same in Court ; and 
he borrowed the balance of Rs. 15,000 
from the plaintitf executing in his 
favour the mortgage lioed referred to 
above. The 14th defendant was the 
alienee of the K nliwaram right of 
items 123, 118, 126 in the village of 
Kovilur. The rigiit was conveyed 
by a deed bearing the dare i;Uh 
November 1907, that is. two days 
previou-^ to the mortg'tge in favour of 
the plaintitf. The deed of mortgage 
recites the facts relating to the deoree 
of Nagappa Chetty, the realization of 
Rs. 20,000 by sale to tenant^ of the 
Kudivaram right belonging to the 
Zamindar in several plots and the 
deposit of the said amount in Court. 
The deed further mentions that the 
balance of Rs. 1.5,000 was borrowed 
from the plaintitf on the security of 
the village of Kovilur. In regard to 
the extent of the right conveyed to 
the mortgagee, the following passage 
in the document is very material : 

“ Not only shall the sale of Kudi- 
kaniachi (occupancy rights) and the 
grant of permanent lease for the 
fixed assessment for melwaram al- 
ready made by us, until now in Kovi- 
lur village, which is mortgaged under 
this document, in order to discharge 
the said Nagappa Cl.ettiar’s debts, be 
binding on you, but any sale of Kudi- 
kaniachi and the rights of Melwaram 
thirwa, not less than those now fixed 
in the said viilaere and the grant of 
permanent lease made by us i future, 
for payment of this mortgage amount, 
shall be binding on you.*’ 

The rights of the mortgagee are 
therefore expressly made subject to 
the alienations of the Kudiwaram 
right effected previous to the date of 
the mortgage, namely, 15th Novem- 
ber, 1907. Tho 14th defendant claims 
that both under the general law as 
well as under the special terms of the 
mortgage deed his rights in virtue of 
the alienations in his favour are 
paramount to the claim of the mort- 
gagee in the suit. So far, the case 
presents no difficulty, and the rights 
of the plaintiff would be undoubtedly 
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subject to those of the 14th defend- 
ant, and the claim of the plaintiff to 
priority would be clearly untenable- 
But some complication is introduced 
by the manner in which the pleadings 
were prepired and the trial was al- 
lowed to proceed. 

Paragraph 4 of the plaint refers to 
the mortgage in favour of Sena Yena 
Nagappa Chettiar, dated 7tii May, 
1898, the decree obtained by him in 
O. S* No. 54 of 1903 and the bringing 
to sale of the village of Kovilur in 
execution of the decree. 

Paragraph 5 states that the 1st 
defendant's father applied to the 
plaintiff for a loan of Rs- 15,000 for 
payment to the decree holder in O S. 
No, 54 of 1903 and that the plaintitf 
paid the amount into Court on 4tb 
November 1907, on the understanding 
that a mortgage should be executed 
in his favour, in respect of the vil- 
lage of Kovilur. 

Paragraph 6 refers to the execution 
of the deed of mortgage and para- 
graph 7 contains the usual statement 
that in spite of demands no amount 
was repaid towards the debt and that 
the amount claimed in the suit was 
due. 


Paragraph 8 is important and may 
be reproduced : 

* As the whole of the consideration 
of the mortgage sued on was paid 
towards the decree in O. S. No. 54 of 
1903, the plaintiff is entitled to step 
into the shoes of the decree-holders 
and enforce his mortgagee right* even 
as against any encumbrancers that 
D&ay have acquired any interest on 
the mortgaged properties subse- 
quently ” 

Then the plaintiff proceeds to say 
that the 2nd defendant holds a prior 
charge on the suit properties for her 
maintenance, that the 3rd defendant 
obtained a hypothecation bond dated 
?6th April, 1909, from the father of 
the 1st defendant inter alia pay the 
debt due to the plaintiff, and that he, 
in spite of demands, failed to make 
any payment and is consequently 
personally liable to pay the same to 
the plaintiff. 

The latter portion of paragraph 11 
is again very material and it runs as 

follows : 


“ The other defendants 4 to 48 are 
setting up some subsequently acquir- 
ed rights over the mortgaged property 
that cannot prevail against the supe- 
rior rights of this plaintiff and they 
have therefore been made party de- 
fendants herein.” 

The cause of action is stated to 
have arisen on 13th October, 1908, 
and 13th October, 1909, the dates fixed 
for payment of principal and interest 
respectively. 

The reliefs asked for in the suit are 
of the usual nature and comprise a 
prayer to direct the 1st defendant to 
pay the amount due, in default the 
property mortgaged to be sold, sub- 
ject to the maintenance charge of the 
2nd defendant, and to direct the 3rd 
defendant to be personally liable for 
the suit amount 

It is now represented to us that 
most of the defendants 4, to 48, are 
some of the alienees to whom the 
Kudiwaram right in various plots had 
been transfe»^red previous to the date 
of the mortgage. In this respect, 
the 14th defendant and many of the 
others included in this group, deno- 
minated defendants 4 to 48, are in 
precisely the same position. Though 
the plaintiff, on the basis of subroga- 
tion, stated in the body of the plaint 
that the rights of the defendants 4 to 
48 should be postponed to his mort- 
gage, he did not, in express terms, 
claim any relief on that basis. 

It is important to bear in mind that 
the plaintiff asked in the suit that the 
sale should be of the property morU 
gaged to him. The property is des- 
cribed in the schedule to the plaint 
and while the description does not con- 
tain any reference to the fact that un- 
der the mortgage deed the rights alie- 
nated previously were expressly exclu- 
ded from the mortgage security, there 
is the inconsistent addition at the foot 
of the description, “the right, title and 
interest of the 'st defendant in these 
lands.” The t’laint is thus indeed 
very confusing and the matter is 
made worse by what subsequently 
follows. 

The 14th defendant put in a written 
statement wherein he alleged that on 
13th November, 1907, the 1st defend- 
ant’s father sold him the occupancy 
right, in respect of two mahs of land 
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<now identified with item 12.J) for 
Rs. 250 and the said amount was paid 
for dischargint? a portion of the liabi- 
lity, under O. S. No. 54 of 1903. lie 
further pleaded that he was an un- 
necessary party. The issue in regard 
to this matter is issue 11 which runs 
as follows : — 

“ Whether the document dated 13th 
Noverabir, 1907, mentioned in para- 
graph 3 of the 14th defendant’s writ- 
ten statement, is true, valid and 
binds the plaintiff ” 

It is ditfi^ult to understand how 
this issue came to be framed. The 
alienation in favour of the 14th de- 
fendant was prior in date to the mort- 
gage in favour of the plaintiffs Tf 
the plaintiff had challenged the genui- 
neness of the alienation in favour 
of the 14th defendant and claimed 
priority on the footing that the docu- 
ment dated 13th November, 1907 was 
either not genuine or antedated, the 
issue would be perfectly intelligible. 
But the plaintiff did nothing of the 
kind. He set up a right of priority 
only on the footing that he had dis- 
charged the previous mortgage dated 
7th May, 1898, and that he was there- 
fore subrogated to the rights of the pre- 
vious mortgagee, and he alleged that, 
by reason of the right of subrogation, 
which he thus acquired, his claim 
had precedence over that of the 14th 
defendant. In that view, it would 
be unnecessary to determine whether 
the alienation in favour of the 14th 
defendant was true. If the plaintiff 
proved that he stepped into the shoes 
of the previous mortgagee, he would 
establish his priority, independent of 
the fact whether the document in 
favour of the 14th defendant was or 
was not genuine. The right of sub- 
rogation set up was patently false, 
because the mortgage deed itself 
excludes in express terms the risfht 
created in favour of the alienees, 
previous to the date of the mortgage, 
leaving regard to the pleadings, 
the issue framed did not arise at all. In 
the judgment, reference to this issue 
18 contained in the following short 
pijragraph : “11th and 12th issues ; 

^ T evidence on these issues 

I find them against 14th and 15th 
uefendants,” The decree drawn up 
uireoted the sale “of the hypotheca 


mentioned in the pliint schedule 
hereunder described”. The schedule to 
the decree contained the description 
as given in the plaint with the words 
‘the right, title and interest of the 
1st defendant”. The decree proceeds 
to say “subject to the rights of the 
9th defendant under Ex. 12, of the 
lOth defendant under Exs. 4 and 5, of 
the 16th defendant under Ex. 6, of 
the 32nd defendant under Ex. 7, of 
the 35th defendant under Ex. 8, of the 
43rd and 44th defendants under 
Exs. 10 and II, and of the 49th and 
50th defendants under Ex. 9”. It 
will be seen that the decree did not 
direct the sale of the properties sub- 
ject to the right of the 4th defend- 
ant over the two mfihs referred 
to in the written statement (item 
No. 123), 

The first question to be determined 
has reference to this it m No. 1-23. 
Is it to be 3upposed that it is includ- 
ed in the property directed to be sold 
under the decree or that it is not? 
The 14th defendant as a prior alienee 
was not a necessary party to the 
suit. But nevertheless he was im- 
pleaded as a party. Though the 
alienation in favpur of the I4th de- 
fendant was not impeached in the 
plaint, on the ground that it was 
either not genuine, or the document 
was antedated, still the^^e was an as- 
sertion in the plaint that the plain- 
tiff, by reason of the right of subro- 
gation which he alleged, was entitl- 
ed to priority over the 14ch defend- 
ant, and the issue strangely enough 
raised the question as to the 
genuineness and the validity of the 
sale in favour of the 14th defendant. 
The issue was found against him. 

Mr. G. Krishnaswami Aiyar, the 
learned vakil for the appellant* 
strongly relied on R<thda Kishun v. 
Khurshc / Hossein (1) ; but this hardly 
assists him, because it proceeded 
upon the footing that the Sahoos did 
not in the former suit seek to dis- 
place Bakhtar Mull’s prior title and 
postpone it to their own. So their 


(1) [1920] 47 Cal. 662-47 I, A. 11— 
1920 M. W. N. 308-38 M. L. J. 
424 — 11 L. W. 518-25 0. W. N. 
417—22 Bom. L. R. 557—55 1. C, 
959 (P. C.) 
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Lordships of the Judicial Committee 
obserred : 

“Bikhtar Mull’s position therefore 
was that he was a prior mortgagee 
with a paramount claim outside the 
controversy of the suit unless his 
mortgage was impugned.” 

Sri Gopal v. Pirthi Singh (2) is a 
more direct authority. In that case 
as in this, the paramount right 
based on subrogation was claimed. 
It was held that ‘‘the prior mort- 
gagee, who was impleaded and whose 
mortgage was impeached, was under 
a duty to set up an earliar mort- 
gage.” 'Tho facts of the present case 
bear a very strong resemblance to 
those of Sri Gopal v. Pirthi Singh (2) 
quoted above. If the 14th defendant 
had failed to set up his right in the 
suit, he would be barred by res 
jur/icata from asserting those rights 
subsequently. He however, did set 
up his rights and there was an 
adjudication against him. The de- 
cree that was passed in the suit did 
not save his rights and it must be 
taken that there was a final adjudica- 
tion, in regard to the claim set up 
by him. The difficulty, however, is 
in reconciling the judgment which 
contains a finding against the 14th 
defendant with the decree which 
directs the sale merely of the “right, 
title and interest of the 1st defend- 
ant”. But having regard to the 
claim, the defence, the issue framed 
and the decision embodied in the 
judgment and having also regard to 
the further fact that the decree 
expressly excludes from its operation 
the rights claimed by certain other 
defendants, I am constrained to come 
to the conclusion that notwithstand- 
ing the words in the decree “the 
right, title and interest of the 1st 
defendant” the interest of the 14th 
defendant in the two mahs referred to 
in the written statement (item No. 123) 
is included in the property directed 
to be sold by the decree. I am 
therefore of the opinion that the 
learned Subordinate Judge is right, 
in having decided that the 14th de- 
fendant is not entitled to claim that 

' (2) [1902] 24 A1L429— 29 I. A. 118— 

> Bom. L. R- 827 — 6 C. W. N. 

8S9— 8 Sar. 293 (P. C.) 


item 123 should be excluded from the 
proclamation of sale. 

With regard however to items 118 
and 1 26, the case is different. No 
plea was put forward regarding 
them by the 14tb defendant similar 
to the plea he raised in respect of 
item 123. It seems strange that he 
did not set up his paramount title to 
these items, because his claim to all 
the three plots arose from a transac- 
tion or transactions of the same 
date and was based on one and 
the same footing. But, however, 
the fact remains that he did not 
claim any right in the written 
statement to the two plots, under 
consideration. In these circum- 
stances, if nevertheless, a decree had 
been passed directing the entire vil- 
lage of Kovilur to be sold, under the 
ruling quoted above in Sri Gopal v. 
Pirthi Singh (2). the 14th defend- 
ants rights would have become 
subject to the right of the plaintiff 
and he could not contend that he was 
not bound by the decree. But for- 
tunately for him the decree directed 
only the right, title and interest of 
the mortgagor to be soH, and inas- 
much, as there is no adjudication 
negativing the 14th defendant’s ad- 
mitted right of priority in respect of 
these two items, we must construe 
the decree strictly and hold that the 
interest of the 14th defendant in 
these two plots is not included in the 
property directed to be sold under 
the decree. The respondent’s learned 
vakil tried to show that the words 
right, title and interest of the 1st 
defendant should be read as havingr 
reference not to the date of the suit, 
nor to the date of the mortgage in 
the plaintiff’s favour but to the date 
of the previous mortgage which the 
plaintift claimed he had discharged. 
But he was obliged to admit that the 
judgment in the case does not support 
this contention. As a matter of 
fact the judgment nowhere recognis- 
es the right to priority, by reason of 
subrogation claimed by the plaintiff. 
There is no discussion regarding it in 
the judgment. Presumably there was 
no evidence given or argument 
directed in order to support the claim 
alleged in the plaint. No doubt the 
judgment saves in express word the- 
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rights of some of the defendants, 
alienations in whose farour were 
prior to the date of the mortgage. 
But this was not done as a result of 
any judioial determination of the 
question. These defendants were 
excluded from the operation of the 
decree merely because the plaintiff 
admitted in each case that the claim 
of the defendant might be treated 
as paramount. I find no indication 
whatever in the judgment that the 
right of priority claimed by the 
plaintiff was adjudicated upon, and 
it, therefore, follows that the words 
“the right, title and interest of the 1st 
defendant * must have reference only 
to the date of the mortgage deed in 
favour of the plaintiff. 

In the result I hold that the kudi- 
varam rights acquired by the appel- 
lant in virtue of the sale in his 
favour in plots 118 and 126 are not 
covered by the decree and that the 
Subordinate Judge is wrong in hav- 
ing refused to give effect to these 
rights. The appeal in so far as it 
relates to item No. 123 is dismissed, 
and in so far as it relates to items 
Nos. 118 and 126 is allowed. 

Spencer, J. — I agree. The parties 
will pay and receive proportionate 
costs to the extent to which they 
have succeeded in appeal. 

Decree varictl 
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f^itive and patently permissive a kind to 
afford any support to it. According to the 
common law of the country the control of 

in the Revenue autbo> 
Titles and they are at liberty to grant por- 
tions of it at their discretion to the persons 
who apply for it for building purposes. A 
Oourt should not decide that a local custom 
exists unless the Court is satisfied of its 
reasonableness and its certainty as to extent 
and application, and is further satisfied by the 
evidence that the enjoyment of the right was 
not by leave granted or by stealth 
or by force, and that it had 
been openly enjoyed for such a length 
of time as suggests that origmally by agree- 
ment or otherwise, the usage had become a 
customary law of the p.ace in respect of 
persons and things concerned. 4 M. L. T 440 
Foil, IP. 199 C. 2, P. 198 C. 1} 

T. Narasimha Aiyangar and T. 
Nallasivan Pillai—ioj Appellants. 

K. Bhashayam Aiyangar — for Res- 
pondents. 

Ayling, J.— This appeal relates to 
a plot of land, 14 cents in extent, 
forming part of S. No. 261. 2 F— 4 in 
Solaikurichi village, Madura Taluq 
which measures 19-28 acres and is 
registered as Nattam (building site) 
poramboke. Most of the S. No. has 
aleady been built over, but 2.92 acres 
are still vacai.t and of this Govern- 
ment has granted the suit plot to 
the Dindigul Taluq Board (1st defen- 
dant) to build a girls* school upon. 
The plaintiffs are villagers, who claim 
that they have a right to use the 
whole of the vacant land (including 
the suit site) for various agricultural 
purposes and plead that the grant to 
the Taluk Board is consequently ille- 
gaL 


AYLINQ and ODGERS JJ. 

T4e Taluk Boards Dindigul — 1st 

Defendant — Appellant. 


V. 

Venkatarama Aiyar (died) T E. and 
ot/zers— Plaintiffs— Respondents. 

f- 283 of 1921, Decided on 

*3rd April 1923 against, the decree of 

1920^^*^ Madura, D/-4th October 


- Oramanattam in Afadr 
■Y*di®crtm»no^e miscellaneous user i 

prove either custom < 

^averse posaesaion. 

Ifideaoriminate misoellaneouB user of villai 

laud cannot establish the fact that sue 

^ * customary law of tl 

*^***®* persons and thinj 

Which It concer.'ed. The enjoyment is of tc 


The sole question is as to the lega- 
lity of the grant and on this two 
lower Co^irts have come to opposite 
conclusions, the Subordinate Judge 
in first appeal deciding in favour of 
Plaintiffs. 

It is not disputed that Nattam 
poramboke may properly be granted 
for the purpose specified ; but plain- 
tiffs claim a right vested in the vil- 
lagers, whom they represent, incom- 
patible with such a grant. 

They say in para 5 of the plaint 
“from time immemorial this kalam 
poramboke has been in the undistur- 
bed enjoyment of the ryots of the 
said villages and they have been 
using it as of right for communal pur- 
poses, as detailed hereunder. That 
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the sail site from time out of mind 
has been used and is now being used 
as a threshing floor for about 500 
acres in times of harvest (kodai and 
kalam) for storing manure and green 
leaves, for stocking hay-staks im- 
mediately after the harvest, for dry- 
ing paddy before they are taken to 
the granaries of the ryots, for allow- 
ing their cattle, buffaloes, etc. am* 
ounting to 1.000 and more to stray 
and remain there before they are 
taken for grazing and for other inci- 
dental innumerable purposes connec- 
ted with agricultural operations.** 

The lower Appellate Court finds as 
a fact that the villagers have been 
using the land for purposes mention- 
ed in the plaint and proceeds : “The 
question is whether such enjoyment 
has given them the right asserte 1 by 
them in the plaint or whether it was 
only as a matter of grace that the 
villagers were permitted suoh acts of 
enjoyment.’* He decides in favour of 
Plaintiffs. 

It seems to me that vhether the 
fright claimed by the Plaintiffs is 
■based on custom or prescription, the 
lenjoyment alleged is of too fugitive 
land patently permissive a kind to 
jafford any support to it. There is 
Iprobably. no village in the Presiden- 
Icy in which the unoccupied village 

I site is not used for the purposes 
indicated. Such user does no harm 
to any one, and is unobjectionable 
until the land is wanted for its 
legitimate purpose. I do not propose 
to labour this p )int as it is sutfijient 
to quote from the Judgment of a 
Bench of this Court (Benson and 
Bhashyara Iyengar, JJ,) dealing with 
an absolutely similar case [Collector of 
Godavari v. Jannavuta P. Rangayya 
|(1)]. “According to the common law 
of the country the control of Grama 
Nattam vests in the Revenue autho- 
rities and they are at liberty to 
grant portions of it at their descre- 
tion to persons who apply for it 
for building purposes.” 

It is suggested as a grround of 
distinction that the use of the land 
as threshing floor, which is not spe- 
cifically referred to by the learned 
Judges in that case though probably 

(1) [1903] 4 M.L.T. 440. 


included, is a ground of distinction- 
It seems to me to differ in no way 
from the other uses set out in the 
plaint. Any flat hard piece of ground 
can be utilised as a threshing floor — 
and such user is of just the same 
character as the others. 

Apart from the evidence of user, 
the only other evidence in plaintiff's 
favour to which we are referred is 
Ex. A, copy of an order of the Madura 
Tahsildir in 1903. It appears from 
this that about that time another 
portion of the same unoccupied 
nattam poramooke had been set 
apart for building police lines and 
that on the ryots petitioning that 
this would bo “an obstruction to the 
public use” it was ordered that an- 
other locality should be selected, and 
that the place originally chosen should 
be kept as threshing floor poramboke, 
etc. for the public use. 

I am not prepared to attach much 
weight to this as evidence of recogni- 
tion by Government of the rights 
claimed by plaintiffs : and still less as 
evidence of a fre-^h grant for com- 
munal purpose other than building 
site. Ex. A is merely the order of the 
Tahsildar communicating to the 
ryots the fact that the Board of 
jRevenue had acceded to their request, 
and given up the scheme of building 
police lines on that spot. Neither the 
petition of the ryots nor the orders 
or reports of the Deputy Collector 
and Collector, or the proceedings of 
the Board (all specifically referred to 
in Ex. A) are in evidence and I find 
ic impossible to say from Ex. A that 
Government either recognised plain- 
tiffs right.s, or made a fresh grant of 
the land. We do not know the extent 
of the land required for the poUce 
lines or except by conjecture the 
nature of the petitioner’s objections,, 
or the extent to which the existence 
of an equally suitable alternative 
site may have influenced the Board’s 
decision. I cannot agree with the 
lower appellate Court that Ex. A 
evidences any acknowledgment of 
plaintiffs rights, or was more than 
a concession to their pleas (or those 
of their predecessors) on the ground, 
of comparative convenience as- 
estimated at the time. 
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I would set aside the decree of the 
lower appellate Court and restore 
that of the District Munsif dis nissing 
the suit with oosts throughout. 

Odgers. J. — My learned brother 
has set out the facts and it is un- 
necessary for rae to repeat them. Toe 
question is — ‘have the plaintiffs 
acquired any and what rights in the 
suit land ?* The question falls under 
two heads (1) have they acquired such 
rights, if at all, by long enjoyment 

(2) or by grant. The land is admit- 
tedly building site poramboke and 
any rights acquired by long enjoy- 
ment must have been acquired against 
Government. The lower appellate 
Court has apparently found a custom- 
ary right in favour of plaintij‘3 
founded on long enjoyment from 
28-70 years as spoken to by the wit- 
nesses. The nature. of the enjoyment 
is very varied ; the user most promi- 
nently put forward is kalam (thre- 
shing floor) but other alleged user 
includes “strong manure and green 
leaves, stocking hay-stacks, drying 
paddy, allowing cattle, buffaloes, 
etc, to stray and remain there before 
they are taken for grazing and for 
other incidental innumerable pur- 
poses connected with agricultural 
operations’* (See plaint, para. 5). In 
the first place it seems clear that no 
easement in the ordinary sense of 
term as defined by S. 4 of the Eai=e- 
menfs Act has been acquire!. The 
right is not set up in respect of a 
dominant tenement to which the ease- 
ment is appurtenent over a servient 
tenement subject to it. Ashref aU v. 
JaganN'ath {^At 13 trae th it S.‘l8, Ease- 
ments Act recognises that ease nents 
may be acquired by virtue of a local 
custom and the illustration (rz) to the 
section appoirs to illustrate a custo n- 
spy right rather than an easement 
though it may be justified by the 
fact that every cultivator as the 
Owner or possessor of cultivated 
land has the right to gnze his 
Cattle on the com non waste. In ray 
opinion the right claimed here must 
be established if at all as a custom 

io S. 2 (6), Easements Act. 

be di stinction between a customary 

(2) [1881] 6 All. 497— (1881) A.W.tT 


right and customary easement is 
seen in Pa^aninti ft Ti>van v. Puthiran- 
kon la N^aldnaril (3) No fixed period 
is laid dovii by law as necessary to 
establish the foMnar. To the Madras 
case quoted abovo the law as laid 
down in Kuir sVa v. \fii!n’yian {4) was 
approved. The learned .Judges there 
held (para (2) page 9 ') “Tn our opi- 
nion a Court should not decide that 
a local cuJto n such a-; that set up 
in this case, exist-?, unless the Couri 
is satisfied of its reasonableness and 
its certainty as to extent and appli 
cation, and i^ futher satisfied by the 
evidence that the enjoyment of the 
right was n.ot by leave granted or 
by stealth or by force, and that it 
had been openly enjoyed for such a 
length of time as suggests that 
originally by agreement or otherwise, 
the usage had becotne a customary 
law of the place in respect of thel 
persons and things which it concern- 
ed.” Apart from reasonableness, I 
do not think it can be said in the 
present case, that the alleged custom 
is certain as to exigent or application. 
The waste land in question was ob- 
viously used for any and all purposes 
or for several purposes at one or 
different time. Each user was fugi- 
tive or intermiitent, so much so that 
as shosvn by the pUint itself it is 
extremely difficult if not impossible 
to say what the cu.stomary user 
sought to be established svas. Indiscri- 
minate miscellaneou.s user of village 
waste land catmot in my opinion 
establish the fact that such user had 
become *a cu^omary Uw of the 
place in respect of the persons and 
things which it concerned.” The user 
here is mujh too indefiniie to do 
anything of the kind : I do not 

think the atte not to establish the 

% 

pri.nary user of the land as kalam 
can bt supported. 

In Tke S'.r.retary of Sidle for InHa 
in Council v. Jannnvu'a Pelda 
Rengnyya (1) a pre dsely similar 
case arose as to the village building 
sice. The learned Judges held that 
no customary right was established. 
They said until it (the land) is 

(3) [1897120 Mad. 389. 

(4) [1895] 17 All. 87— (1895) A.W.N. 

10 . 
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appropriated in this way to the use 
of some definite person it is usual 
for the villagers to make use of it 
in any way that suits them best. 
They throw rubbish on it, graze 
their cattle on it, use it as a latrine, 
and the like and they are rarely in- 
terfered with. But it is always un- 
derstood that this use is permissWe 
on the part of Government and that 
Government has the right at any 
time to appropriate it for any special 
public purpose or grant it to an in- 
dividual for building purposes." There 
is therefore no sufficient evidence 
from which I can say that a custom 
has been established. 

There is no direct evidence of any 
grant, but the lower aopellate Court 
relies on Ex. A as an acknowledg- 
ment of the rights of the plaintitfs 
in the suit land. The villagers pro- 
tested some years ago when it was 
proposed to erect police lines on the 
site in question. The Collector’s order, 
proceedings of the Board of Revenue 
and Deputy Collector’s disposal 
though referred to in Ex. A are not 
before us and Ex, A is an endorse- 
ment signed by the Tahsildar on the 
petitions of the villagers. The en- 
dorsement says “the place shall be 
kept as threshing floor, poramboke, 
etc. for the public use" Tt maybe 
that no undertaking is intended or 
implied in this that the place shall 
be so kept for ever: in any case I 
think it impossible to hold that 
Government by this endorsement of 
the Tahsildar either intended or 
must be hell in law to recognise 
the alleged customary rights of the 
villagers in the waste. If this were 
so, it would be reasonable to suppose 
that this would much more clearly 
appear from the proceedings of the 
Collector or the Board which the 
appellants have not laid before us. 
Under the circumstances I am not 
prepared to say that Ex. A is an 
acknowledgment of these rights of 
the villagers Diifering from the lower 
appellate Court I therefore hold that 
the appellants must succeed and that 
no customary rigl t has been esta- 
blished by the respondents. 

Appeal allowed. 
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Spencer and Venkatasubba, 

RaO, jj. 

Venkatalakshmi Ammal — Plain titf — 
Decree-holder— Appellant. 

V 

Sadasiva Aiyar and another — Defen- 
dants — Judgment-debtors — Respon- 
dents, 

S, A. Wo. 41 of 1921, Decided on 
16ch March 1932, against the order of 
the Dt. Court, Madura, D/- 2^ith Oc- 
tober, 1920. 

Execution — Possession though got in execu- 
tion could be claimed again if decree holder 
is wrongly dispossessed after the final Court 
cojxfirms decision of trial Court. 

Even where decree-holder has got posses- 
sion iQ execution of the original decree if 
subsequently he was wroagly dispossessed be- 
fore the fiaal decree of the Appellate Court 
restored the origloa) decree of the Dt. Munsif 
he would be entitled to apply for delivery of 
possession a second time. 7 M. L, T. 107 Foil. 

[P 200 C 2] 

C. A. Seshagiri Sastri — for Appel- 
lant. 

B. Sitarama Rao and S, R. MuthU' 
swami Aiyar— for Respondents. 

Judgment.— The Appellant’s case 
is that at the time of making her pre- 
sent appli ation for execution she 
was not in possession of the first set 
of suit properties, and if that case is 
true and if the appellant’s prior ap- 
plication for possession was ineffec- 
tive, there is no reason why she 
should not now apply for execution 
ofthedeciee. Even if she had gotl 
possession in execution of the origiJ 
nal decree and if subsequently she! 
was wrongly dispossessed before th3 
final decree of the Appellate Courtl 
^stored the original decree of the 
District Munsif, she would on the 
authority of Theevana Pillai v. Kulla 
Pillai (1) be entitled to apply for deli- 
very of possession a second time. 

The grounds upon which her execu- 
tion petitions have been dismissed are 
not sound. ^ The appeal is allowed and 
^e case will go back to the executing 
Court for enquiry whether on the 
date of the present application for 
execution the execution petitioner 
was in actual possession or not of the 
first set of properties, and for dispo- 
sal according to law. As regards the 


(1) [19101 7 M.L.T. 107—5 I.C. 776. 
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second set of properties, of which 
symbolical possession is said to have 
been obtained, there is n > appeal be- 
fore us and our order will not apply 
to that set. Costs to abide and follow 
the result. 

Casr remanded- 


* * 1924 MADRAS 201 

Odgers and Hughes, JJ. 

K. M. Uajavnth Afli — 1st Defen- 
dant — Appellant. 

V 

JC. M. M^ujafar Alii and ajioihei — 
Plaintiff & ind Defendant — Respon- 
dents. 

S. A. No. 5 d 0 of 1921, Decided on 
26th August 1923, against the decree 

of D. J., Kurnool in A. S. No. 31 of 
1920. 

Adverse possession-- Against lifeholder-Inam 

Lands held adversely against office-holder 
create prescriptive title against all successors^ 

ABBuming that Khaji inam laods are inalien- 
able and impartible, where inam lands are 

*tie office holder for more 
than 13 years, the person in adverse possesBion 
acqmres a prescriptive title to the lands as 
agaiDst the holder of the office and his Bucces- 

1^22P. C. 96;and42Cal. 844; Diet 
38M.L.J. 330 Foil. 

So long as the alienation ie good for the 
lifetime of the alienor, limitation commences 
w run against the successor not from the 
date of alienation but from the date of the 
alienor e death. It is otherwise when possee- 
iion IS adverse from the start. I p 304 C 2) 

K. Ramnatha Shenni — for Appellant. 

Imamuddin and Rafiuddin—fov Res- 
pondents. 

Odgers, J.— The plaintiff brought 
the suit to establish his right to half 
share in the properties of one Joram 
Bi deceased. As to items 3-6 in the 
pls-int schedule, the defence is raised 
that they originally formed Khaji 
pam lands and that such lands were 
inalier able and impartible, 
Abe Munsif found that these items 
were the properties of Joram Bi and 
were liable to partition and gave 
plaintiff a decree. This was confirm* 
Mon Appeal by the District Judge, 
Joram Bi had been in possession for 
and the District Munsiff held 

tS f u ^®^®°dant had failed to show 
Mat her enjoyment was permissive. 

also held that the Khaji inams 
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were divided among the several mem- 
bers of the Khaji family long long 
ago with the result that each member 
or group of members hold separate 
and defined shares. The District 
Judge also held that the several 
branches of the Khaji family were 
enjoying portions of the plaint items 
as their separate property. I am by 
no means certain that these findings 
are not ?utficirnt to dispose of the 
appeal on the short ground tliat the 
Khaji inam lands have long ago 
become di^annexed from the office 
and that the possessors have acquired 
an absolute right subject to any 
rights of resumption that Govern- 
ment might have. The case has how- 
ever been argued before us on the 
law on the ground that Joram Bfs 
possession canro^ be considered to be 
adverse as the land in question al- 
ways appertained to the holder of 
the office and was resumable by him 
at any time. 

The first case cited for the appel- 
lant (1st defendant) is V idyovarutht v. 
Balusami Ayyar (I). 

There the possession, sought to be 
declared adverse was continued by a 
series of leases each valid for the 
lifetime of the grantors. The posses- 
sion was clearly permissive. In 
Jalandhar Thakur v. Jharuia Das (2), 
it was decided that a person not 
qualified for an hereditary office had 
not taken possession of it by ap- 
propriating a share of the daily 
offerings to which he had acquired no 
title. Each such taking was a fresh 
actionable wrong. There was here no 
question of immoveable property or 
of adverse possession. In Kamaloth- 
ammal'v. Krishna hillai (3) alllhat 
was decided was that the 1st defendant 


(1) 1922 P.C. 123-44 Mad. 831— 
48I,A 302-41 M.LJ 346—30 M. 
L.T. 66-15 L.W. 78- 26 C.W. 
N. 53'"- 20 A L J. 497—24 Bom. 
L.H. 629- (1921; M.W.N. 449— 
3 P.L.T. 245- 65 I.C. 161 (P.C.) 

(2) [1914] 42 Oal. 244—27 M L J. 100- 

18 C.WN. (029 1 LW. 549- 

16 M.L.T. 210-(1914) M.W.N. 636- 
12 A.L.J 1176- 20 CL.J.360— 
16 Bom.L R. 845-24 I.C. 501 (P.C.) 

(3) [1910] 20 M.L.J. 781-9 M.L.T. 73- 
8 I.C. 998. 
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had not acquired a right to the office 
by po^^es-^ion of the land^ for over l2 
years. It was also held that Gnaaa^ 
8Ci>nbT,nla Pan Ira Sanaa 'hi t. V lu 
Pan laram (4) had not over ruled 
Mahom'*'! v. Ganap iti (5). 

Further refereacf* will be made to 
those cases. In D'la’tus'ikoUraiju lu 
V. Vankayala Vankataratfinam (6) it 
w*is Held that Ariicle 141 applies to a 
case of this sort and that a person in 
adverse possession of lands annexed 
to the office of Karnam for over the 
statutory period acquires a prescrip- 
tive title against tae holder of the 
office and his successors following 
Neelachalam v. Kamaraza (7) and the 
Privy Council ruling in Gnanavim- 
ban la Part lara Sauna Ihi v. Veiu Pan* 
daram (4). Wiffi regard to the latter 
case, the High Court in Velu Pan la- 
ram v. Gnanasamban la ^an lara 
Sannadhi (8) had held that plaintiiFs 
'ight was not barred as th it suit was 
brought within L2 years of the accrual 
of the right. The Privy Council re- 
versed this decision on the ground 
that the respondent Velu was only 
entitled as heir to his father Nataraja 
and the latter's claim was barred as 
he had alienated to a purchaser 
whose possession was adverse. In 
Mahomed v Ganapathi (5) it was held 
that (p. 280 subject to the law of 

limitation limitation). In 

this case the plaintiff sought to eject 
tho defendant as holding under an 
invalid alienation made by plaintiir's 
predecessor in office. In N' -ela^Malam 
V. Kamarazu (7), it was held that the 
Privy Council ruling in Gnan<x-^am' 
banda Paadara Sannnalhi v. Velu 
Pandaram (4) was applicable to 
lands alienated by the holder for the 
time being of the hereditary office of 
Karnam and that .^ossassion adverse 
to the holder of the Karnam's office 
is adverse to his successors. The law 
thus seems perfectly clear. I must 
hold that this case falls under the 


(4)[l899]2i Mad. 271—27 I. A 69- 
10 ML.J. 2<^— 4 C.W.^^. 329— 
2 Bom.L.R. 597—7 S^r. ^^71 (P.C.) 
^5) [18891 13 Mad. 277. 
i6)[l9L9j 38 M.L.J. 320-11 L.W. 
453—59 I.C. 65. 

(7) [1901] 14 M.L.J. 438. 

(8) [18951 19 Mad. 243—6 M.L.J. 39. 


rulings in Neelachalam v. Kama* 
razu(7)^ Dhanuskkotirayu lu v. Ven* 
kayilu Venkatarathnam (6) and Gnana* 
sambinda Pandara Sanaa Ihi v. Velu 
Paniaram (4). No question of limi- 
tation was raised by the pleadings or 
issues. It has however become neoes- 
sary to co' sider the liw in the light 
of appellants’ contention that 1st 
defendants’ possession was permissive 
as to which the District Munsif found 
there was no evidence; prima facie 
possession is adverse. One case re- 
mains to be considered. In Dhanush* 
kotirayuluv, Venkayala Ven'catarath* 
nam(6) reference is made io Papaya 
V. Ramana (9) where tbe '^eoi8ion in 
the latter case is said to be to the 
same effect as the decision in Nee* 
lachalam v. Kamarazu 17). 

A little difficulty has been caused 
partly by the brief nature of the 
report. In Papaya v. Ramana (9) the 
3rd and 4th defendants leased in 1878 
land belonging to the Mlrasi land of a 
Karnam’s office to the father of 
plaintiff and this land was alleged to 
have been wrongfully tak n posses- 
sion of by the defendants 1 and 2. 
These defendants pleaded that father 
of defendants 3 and 4 had mortgaged 
the land to them in 186L and that the 
mortgage was still in force. The 
Munsif found that the mortgage deed 
dated 1865 was unregistered and lost, 
not that defendants had acquired a 
title Hy adverse possession for ^2 
years. On appeal it was held that the 
deed cf 1865 was not a mortgage and 
defendant held under the mortgage of 
1861, “admitted by them.” Tne High 
Court held the alienation (of 1861) by 
the father of the defendants 3 and 4 
though no doubt g3od for his lifetime 
could not bind his successor and that 
no adverse oossession had beeu 
acqui-ed against ni« successors as the 
suit had been brought within 12 years 
of their accession to office. There the 
possession did not begin to be adverse 
till that accession. In the present 
c\se the possession is found to have 
been adverse for a very long time 
30 years at least. The decision 
(Kx. IV) in 1876 can only be appli* 
cable in this case as res ju lie ita and 
as such this was not pressed before us. 


(9) (18831 7 Mad. 85 
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It is obvious that it cannot operate 
as such. The only point deoide l was 
that the plaintitf in that suit was not 
entitled to a separate share of the 
lands, fees etc., belonging to the otfioe 
of Khaji. It does not assist us to 
determine the question in this appeal 
and is in our opinion irrelevant. The 
second appeal fails and must be dis- 
missed with costs. 

Hughes. J : — This appeal relates 
only to items 3 to 6 of the plaint 
schedule. Theso items form a por* 
tion of the Khaji inam. The members 
of the Khaji family divided the inam 
lands amongst themselves many years 
ago and since then the members of 
the family had been in possession of 
separate portion^ of the Khaji inam. 
Kx. Ill shows that the inam 
was divided half a century before 1861 
as the result of this division, Akku- 
mesh, husband of Jorambi, wasenjoy- 
ing items 3 to 6 and after his death 
his widow Jorambi was in possession 
of them for more than 30 years. 
Joram Bi died in 1919 without issue 
and the plaintiffs* case is that plaintiff 
and respondents I and 2 are the heirs 
but defendants are preventing the 
plaintiff from getting liis share and 
hence the suit. The defendants do 
not dispute the right of plaintiff to a 
half share of the other properties of 
Joram Bi but they maintain that since 
the Ist defendant is the Khaji having 
been appointed to that otifije after the 
death of the previous Khaji, the 1st 
defendant is alone entitled to items 3 
to 6 as they are inam lands and only 
the person who hMds the office of 
Khaji has a right to the lands and 
patta is issued only in his name. 1st 
defendant claims that the inam lands 
are inalienable and impartible and 
he explains the division that admitted- 
ly took place by saying that daya- 
dies enjoyed 'some portions of the 
lands with the consent of the persons 
who were doing Khaji service. 

In the present case there is no evi- 
dence that the possession of Joram Bi 
was permissive. Assuming then that 
Khazi inam lands are inalienable and 
impartible the real question for deci- 
sion is whether when inam lands are 
held adversely to the office holder for 
naore than 12 years, the person in 
adverse possession acquires a presorip- 


tire title to the lands as against the 
holder of the office and his successors. 
The District Judge has found that the 
items 3 to 6 became the property of 
Joram Bi. 

The appellant (1st defendant) relies 
upon the Privy Council c ase in Musti 
Venkata Jd'jana i/ia v. Veernbha Irayya 
(10) but ilio only point decided in that 
case was that when karnara service 
lands have been enfranchised tne 
lauds are the separata property of the 
enf ranch isee and not subject to any 
claim for partition by other members 
of the family. No question relating 
to adverse possession was considered 
therein. 

The next case quoted by the appel- 
lant is the case J kalan iar Thakur v. 
Jkarulo Das (2) ; but that is not appli- 
oable here. In that case it was decid- 
ed that a person who adversely appro- 
priated a share of the daily offerings 
due to a Sheba was not thereby 
constituted a Sheb»it and every occa- 
sion of such wr mgful taking was a 
fresh actionable wrong and so there 
was no limitation. In 1 Law Weekly, 
at page 8i7 there is another case 
Chan irakantan v. SubbarayaUu. No 
doubt it is therein stated that even if 
the plaintiff’s alleged joint possession 
with the office holders was regarded 
as adverse, this would not give him a 
title even to a share of the income of 
the lands and for that position the 
learned Judges refer to the case at 
page 549, quoted supra. But they 
found as a matter of fact that his 
enjoyment was permissive. 

In the Privy Council case Gnansam- 
binda Pandara Sannadhi v. f '’’ elu 
Paniaram (4), it was decided that 
the sale of the lands, forming 
the endowment of a certain reli- 
gious foundation, by one Nataraja 
was invalid and Vein, the son of 
Nataraji could not claim to have 
been e ititled to otherwise than as heir 
to and from and through his father, 
in whose lifetime the title had been 
extinguished by lapse of time and 
adverse possession of the defendant, 

(10) 1922 P. a 96—44 Mad 464— 

48 1. A. 244-41 M.L.J. 1>34 0.L..J. 

16— 14 >LW. 59—1921 M.W.N. 

401— 26 C.WN. 302—30 M.L.T. 

U—Sl 1.0. 667 (P.C.) 
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and consequently Velu’s suit was 
barred. 

This PriTy Council case was follow- 
ed in Neelachalam v. Kamarazu (7). 
In that case it was decided that in 
regard to lands alienated by the 
holder for the time being of the 
hereditary office of karnarn the case 
of Velu Pandaram is as much applica- 
ble as to lands alienated by the holder 
of the hereditary office of trustee and 
limitation runs 'rom such date “ not 
only against the alienor but also 
against his immediate and other 
successors.” 

I These principles will also apply to 
ithe case of alienation by a Khaji who 
fholds office hereditarily. 

The case on which the respondent 
chiefly relies is very much in point. 
It is Dhanushkotirayii'iu VeiJcayala 
Venkataratknam 6) In that case it 
was held specifically that a person in 
adverse possession of lands, annexed 
to the office of karnarn, for over the 
statutory period acquires a prescrip- 
tive title to the lands as against the 
holder of the office and his successors. 
In arriving at that deci‘^ion, the 
learned Judges followei the case in 
Neelachalam Kamarazu (7) and also 
y^elu Pandaram's case (4). But they 
also referred to the cace of Papayya 
V. Ramana (9) as being to the same 
effect. This has occasioned some 
difficulty because in the case of 
Papaya v. Ramana (9) it was laid down 
that that suit was in time as it had 
been brought within 12 years from 
the date when the succession to the 
office devolved on the plaintiffs. It is 
argued therefore that nvery successor 
in office has the right to sue from the 
date he becomes entitled to possession. 
This argument, based on Papaya v. 
Ramana (9) was in fact placed before 
the Privy Council in Velu Pandaram's 
case but the Privy Council did not 
specifically refer to that case and 
evidently considered it had no appli- 
cation and the reason is obvious when 
we examine closely the case Paoaya 
V. Ramana (9). That case is quite 
consistent with the theory that Art. 
144 of the Limitation Act applies. 
The point is that one has to ascertain 
when the possession became adverse. 
The possession in the case of the 
defendants in Papaya y, Ramana (9) 


was traced to a usufructuary mort- 
gage and would not therefore be 
adverse to the mortgagor but would 
become adverse to his successor from 
the date of the death of the mortgagor, 
in other words from the date when 
the succession devolved on him. In 
Velu pandaram' s case the possession 
was adverse ah initio, 

A similar explanation accounts for 
the decision in Mahomed v. Granapathi 
(5) in which case also the possession 
originally permissive under a lease, 
bscame adverse only when the succes- 
sor became entitled to question the 
disposition of his predecessor, that is 
at the date of his predecessor’s death. 
The case of Mahomed v. Ganapathi (5) 
was referred to in I. L. R. 23 Madras 
439 and was considered to be consis- 
tent with the view that adverse p^^sses- 
sion held during the last office-holder’s 
time bars his successors too. In the 
same case, reference was made to the 
decision of the High Court in Velu 
Pan daram's case (8) and it was pointed 
out that the decision might not be 
reconcilable with the rule so stated 
and the Privy Council later on revers- 
ed the decision in Velu Pandaram's 
case ( 8 ). 

In fact so long as the alienation is 
good for the lifetime of the alienor, 
limitation commences to run as aga- 
inst the successor not from the date 
of alienation but from the date of the 
alienor’s death. 

It is otherwise when possession is 
adverse from the start. 

There is only one other case to 
which reference need be made as it 
has been relied upon by the appellant 
and that is the Privy Council case in 
Vidya Varuthi v. Baluswami Aiyar (1). 
But the decision is against him. It is 
clear therefore that a lessee has not 
adverse possession under Art. 144 
during the life of the head of the 
Mutt who granted the lease and if the 
lessee’s posse'ssion is consented to by 
the succeeding head, that consent can 
be referrable only to a new tenancy 
created by him and there is no adverse 
possession until his death. 

Applying the principles which ap- 
pear to be settled by the cases referred 
to supra and specially by DhauushHo- 
tirayudv v. Venkayala ^enkatarathnam 
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(6) the present ease can be easily dis- 
posed of. Joram Bi of course was 
nerer Khaji and did not hold the land 
by virtue of the Khaji office nor did 
her husband before her. Joram Bi 
held possession of the land adversely 
for over 30 years, and the fact that 
she and her husband were members of 
the Khaji family makes no difference, 
since only one member of the family 
could be Khazi and therefore entitled 
to theinam lands Since the partition 
many years ago the various members 
have held the various portions allotted 
to them as separate properties and 
therefore adversely to each other. By 
this adverse possession Joram Bi 
acquired title to the land and on her 
death plaintiff became entitled to half 
share. I agree with my learned bro- 
ther that the appeal must therefore 
be dismissed with costs. 

Appeal dismissed. 
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Schwabe, C, J. and Coutts 
Trotter, j. 

The Secretary^ Board of Revenue^ 
Land Revenue and Settlement {Income- 
tax ) — Referring Officer. 

V. 

B. Muniswami Chetty a 7 id Son^ 
Assessee. 

R. G. No. 19 of Decided on 

28th August 1923. 

Lncoma-tax Act—hoi^es of <i 9 Sr.ss^e in 
one branch can be diducted from profits, 

Wher« the subsidiary busiuess engaged in, 
is couoe'vted with the mam business, and is a 
proper employment of the assessee's capital 
or labour, it is, for the purp<..8e of assessment, 
to be treated as a part of the busine«s of the 
firm. If the firm in one b 'anch makes a loss, 
that loss may be set ott against the profits 
n\ »de in its bead office or other branches. 

IP. 206 C. 1.) 

<b) Income-tax Act fJ9I8}~S. 9— Expenses 
jvr protecting profits f>‘om i ic^me-tax and for 

land of tax are not for earning profits. 

^penditure incur'*ed in employing aocount- 
Kafe lawyers in the matter of a dispute 

«ween assessees and Government as to the 
amount of excess ,.rofits duty payable for the 

March 1920, the year In which 

applied and similar 
wWvf®" incurred in arriving at the income on 
tft income-tax assessment was made or was 
made cannot be brought into account in 


arriving at the proper assessment of the 
income-tax. These monies are expended uot 
for the purpose of earning profits at all but for 
the purpose of in one oase, protettiiig profits 
from Ooverumeot’s claim to income-tax and in 
the other case of getting back from Govern- 
ment thi excess profits duty claimed by or 
paid to the Government in respect of some past 
period. I’he amount paid to the Government in 
the nature of a fine arisii g out of a matter 
connected witn toe basiness and costs Incurred 
m resistiiie the imposition of auor* fine are not 
charges that could b** deiuctvd. (P. 306 C. 1, 2.J 

''c> Excess profits Duty Act (X of 1919) 
6. ^0 — Costs to find ouc duty cannot be 
deducted. 

Though the amount of the excess profits dutj 
18 to be allowed as a deduction in respect of 
profits of a busiuess for the purpose of income- 
tax, the costs of arriving at toe excess profits 
duty cannot be so allowed. Further this has 
got to be for a upeoified year and does not 
apply to any later year. (p. 206 C. 2.) 

R. iV. Aiyanyar and P. T. Oovinda 
H'lmbiar -for t ie Assessee. 

The Government Pleader— iov the 

Crown- 

Schwabe, C. J. — This case is refer- 
red under the Income Tax Act by the 
Board of Revenue for the opinion of 
the High Court The question relates 
to the assess nent for income tax of 
^e firm known as B. Muniswami 
Chetty and Son, and there are two 
distinct points referred. 

B. Muniswami Chetty and Son 
carry on a business in piece-goods, 
the partners in the firm B Daraodaram 
Chetty and P V. Ramanujara Chetty, 
Damodaram Chetty having a much 
larger share. On the facts as now 
found itis clear that that firm engaged 
in business with other partners in 
two other firms called the 

Oarnacic Imp >r[ Company and the 
other B. Dimodaram Chetty & Co. 
whose busin were of an allied 

character in that they dealt in goods 
similar to those dealt in by Muni- 
swami Chetty V Son. B. Muniswami 
Chetty & Son td a much larger 
share in tho^e other two firms, there 
being in each case a partner with a 
small share t * encourage bi n to take 
a real interest in the management of 
the busine.ss. In the year of assess- 
ment B. Muniswami Chetty Sc Son 
made a profit and the other two firms 
made a loss. B. Muniswamy Chetty Sc 
Son claim that they are entitled, for 
the purpose of assessment to set off 
their share of the loss in the other 
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two firms against the profits made in 
their own firm. The Crown contends, 
on the other hind, that they must be 
treated separately and must pay 
income-tax on the profits of their firm, 
and that the only effect of the loss of 
the other two firms would be that 
these firms would not have to pay 
income tax. In our judgment, the 
determination of this question depends 
upon whether it is a fact that the 
business of B. Mxiniswamy Chetty & 
Ron is being carried on in part by 
engaging with partners in the other 
firms. Where the subsidiary business 
engaged m, is connected witb the 
main business, andis a proper employ- 
ment of the assessee’s capital or 
labour, it is in my judgment for the 
purpose of assessment to be treated as 
part of the business of the firm. If 
the firm in one branch makes a loss, 
Ithat loss may be set off against the 
profits made in its head office or other 
branches. Applying that test to this 
case, I think it is clear that the con- 
tention of the assessee is rig.ht and 
that B. Muniswami Chetty & Son are 
entitled to have their ass'essment 
arrived at by taking into account the 
loss made by them in the other two 
firms. 

They claim also in arriving at their 
brofits for the tax year, 1921-1922 to 
deduct certain expenditure incurred 
by them (a) in employing accountants 
and lawyers in the matter of a dispute 
between them and Government as to 
the amount of excess profits duty 
payable by them for the year ending 
March 1920, the year in which the 
Excess Profits Duty Act applied and 
(6) similar expenses incurred by them 
in arriving at the income on which 
lincorn^-tax assessment was irftcde or 
[was talie made. These expenses are 
perfectly proper expenditure by the 
company of the company’s money 
but whether they can be brought into 
account in arriving at the proper 
assessment of the income-tax must 
depend upon the construction of S. 9 
(2) (IX) of the Income-tax Act of 1918 
which runs as follows : “ Such pro- 

fits shall be computed after making 
the following allowances in respect 
of sums paid, namely in respect of 
any expenditure (not being m the 
nature of capital expenditure) in- 


curred solely for the purpose of 
earning such profits.” In my judg- 
ment, these monies were expended 
not for the purpose of earning profits 
at all but for the purpose of, in one 
case, protecting profits f rom Govern* 
ment’s claim to income-tax and in the 
other case of getting back from 
Government the excess profits duty 
claimed by or paid to the Government 
in respect of some past period. The] 
words of this rule are much the 
tame as the words of the rule 
in schedule D. of the Income Tax 
Act of 1918 in England and of 
the rule in the Income Tax Act 
current in New Zealand, and there 
have been cases both in England, and 
in the Privy Council on appeal^ from 
New Zealand, which indicate the 
view of the English Courts which is 
to the effect that these and similar 
words are to be construed strictly, by 
ascertaining whether or not the 
expenditure was for the sole purpose 
of earning profits. So the amount 
paid to the Government in the nature 
of a fine , arising out of a matter 
connected with the business and 
costs incurred in resisting the imposi- 
tion of such fine were held in ]Varl& 
Co. htd^y V. Commissioner of Taxes (1) 
not to be charges that could be 
deducted. In Commissioners of Inland 
Revenue v. Wornes & Co.y Ltd,y (2). 
their Lordships of the Pr,vy Council 
held that no deduction could be made 
for monies spent by a company in 
printing and distributing literature 
directed against prohibition which 
expenditure was admitted to be in the 
interest of the preservation of the 
assessee’s trade. We were referred to 
the Excess Profits Duty Act X of 
1919, S. 20 and it was suggested that 
because *the amount' of the excess 
profits duty is to be allowed as a 
deduction in respect of the profits of a 
business for the purpose of incoraetax, 
therefore the costs of arriving at the 
excess profits duty must also be so 
allowed. It is clear on an examina- 
tion of the section that this has got 
to be for a specified year and does not 
apply to any later year nor do I think 
that apart from that limitation the 

(1) (19191 II K. B. 444. 

(2) [192.3] A. C. 145. 
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fact that the excess profits duty is by 
statute allowed to be deducted would 
make the costs arriving at the excess 
profits duty also a deduction. Tf the 
statute had desired to make it so, it 
would have been quite simple to have 
stated that the excess profits duty and 
any money expended in arriving at 
the right amount of excess profits 
duty shall be a deduction for the 
purpose of income-tax. The section 
does not say so and I see no reason 
why it should be implied. 

I have come to the conclusion that 
on the first point the contention of 
the assesses is right and on the second 
wrong. The first poin^ is the main 
and the more important point and 
I think that the assessee must have 
his costs of this reference except in 
so far as they have been increased by 
adding a claim on the second point. 
Costs in this case will be taxed on the 
Original Side scale. 

1 think that it .would be desirable 
at some future time on a suitable 
occasion with the assistance of the 
Vakils* Association if they choose to 
assist in this matter, to consider the 
question of the taxation of costs, with 
a view to framing some rule of estab- 
lishing some definite practice in such 
matter. 


With regard to the second point, 
I feel more doubt. The section occurs 
in many Acts of many countries and 
Justice Rowlatt, a Judge of great 
experience and learning in Revenue 
matters, has frankly said that he does 
not see his way to give a general 
definition of the true construction of 
the section, but that he is content to 
say about each case as it comes along 
whether in his view it falls within the 
section. This seems to me a dilficult 
case, more difficult than the one 
which that learned Judge had to deal 
with. I do not think that the expenses 
incurred here can be said, in any 
sense that a plain man would under- 
stand, to be correctly described as 
expenditure incurred for the purpose 
of earning profits It seems to me 
that the expenditure was incurred 
after the profits had been earned. 
That appears to be sufficient to take 
the case out of the section. 

I agree to the order as to costs. 
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Krishnan, j. 

Kurshit Knthumhy agent Mohomed 
Ismail Sheriff Sakeb — Petitioner. 


CoutU Trotter. J.— Now that w< 
have unambiguous findings, I do no 
entertain the slightest doubt abou 
the first point which seems to m< 
almost .too plain for discussion 
Indeed when Mr. Ananthakrishni 
Iyer came to develop the argument ii 
was clear that the only way in whicl 
he could contend for the claim mad* 
by Government was by arguing thai 
under S. 9 (1) of the Income-tax Aci 
of 1918 the profits • of*' any business 
carried on by him, that is, the assessee 
have to be expanded into profit of any 
business carried on by him solely s* 
as to exclude any business that he 
*nay carry on in conjunction with 
others. Here we have a company 
of whose business is to* hold in a 
share in a separate business. It takes 
•his share in the course of its own 

and it receives whatever 
profl^ it receives or loses whatever it 
oases in the course of its own 
busiAess. 


V. 

Hyder Khan Sahib and otkSra— 

Respondents. 

Civil Revision Petition No. 709 of 
1922, Decided on 26th March, 1923. to 
revise the finding of Dt. Court of 
North Arcot, at Vellore, in O. S. 19 
of 1921, D/-21st August 1922. 

Court Fees Act, S. 7 {4)~Suit by Afahommi- 
an co-sharer for partition and possession, 

A suit by Mahooiedan co-sharer, wbo sues 
other co-sharers fop partition and posses- 
sion of her share of her deceased fatber*8 
properties, and alleges that she is in possess on 
of some of the items as indicative of her joint 
possession in law with the other oo-sbares of 
the deceased's estate, falls under Art. 17 
clause (6) and under S. 7 clause (5). 43 Mad. 
396; 44. I. C. 216 Foil .. IP. 208 O. 1.) 

C Rajah Iyer — for Appellant. 

C. Venkatasvhramiah — for Respond- 
ents. 

Judgment.- 1 think the order of the 
lowe^' Court cannot be supported. It 
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has b«en laid down in Gill v. yarada- 
raghavayya (1) that to a suit for parti- 
tion of immoveable property when the 
plaintiff is not a member of a joint 
family so as to make S. 7 clause (4) 
of the Court Fees Act apply, but 
alleges that he is in joint possession, 
the article applicable is Art. 17 clause 

(0). The present case is one of a 
Mahoniedan co-sharer who sues her 
other co-sharer for partition and pos- 
session of her share of her deceased 
father’s propertijs and she alleges 
that she is in pj^sesnion of so no of 
the items as indicative of her joint 
possession in la v with the other co- 
sharers of the deceasid’i; estate. 
There is no case here of her being 
excluded from any part of that estate 
by her co-sharers or to put in another 
way her being ousted from possession 
of any part of it. In such a case as 
this the suit is one for partition and 
possession of one’s share by one 
having joint possession of the estate 
taken as a whole. It is clear from 43 
Mad- 396 and the oases cited th^^re one 
of which, in Ahmu (din Tdmiju'iclin v. 
Amiruddin (2), is the case of Mahome- 
dans, that the suit falls under Art. 17 
clause (6) and not under S. 7 clause (5). 

The order of the lower Court is set 
aside and it is directed to restore the 
oase to its file and to dispose it of 
according to law. Costs here will 
abide and follow the result. 

Order set aside. 


(1) [1920] 43 Mad. 396—38 M.L.J 

92—11 L. W 174— (1920) M.W.N 
124—27 M.L.T. 146—55 I. C. 517 

(2) [1916] 44 I. C. 216. 
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Schwabe, C. j., and Coutts 

Trotter, JJ. 

The Seceretanj Board of Revenue^ 
Land Revenue and Settlement {Income 
Tax) — Referring Officer. 

V. 

R. M. A, R. R- Arunachalam 
Ohettiar — Assesses. 

R. 0. No. 20 of 1922 Decided on 25th 
September, 1923. 


Income-t ix Act {Vll of 1918) S, 3 (S) {VIIT ) — 
Profits made by variation of exchange by sen- 
ding of remittance by a banker of Indian cur- 
rency to Penang are assessable to income-tax. 

Where a Firm carrying on business as a 
banker and money lender in Madras and 
elsewhere remitted to Penang sums aggrega* 
ting over 4 laos of rupees in the year of asse^n- 
meat withtu a period of 4 moaths on eight 
occassions and retransferred them to Madras 
on 13 occassions in i mouths aud the assessee 
made a conaidorable pro6t on the transactio-is 
owing to the fluctuationa in exchange between 
dollars and rupees. 

Held the Firm is liable to be assessed to in- 
come-tax on that proht as such profit is not a 
receipt of a casual and no i-recurring nature. 

Where the transactions are outside the scope 
of an ordinary business of the assessee it is 
often a difficult question to decide whether or 
not they are to be treated subject to income- 
tax. Prohts may be made by the realisations 
of security or by sale of land or moveable pro- 
perty and, in the case of one man they may be 
merely successful realisat ons of assets or 
alterations of mvest'nents while in the case of 
another man they may form part of the income 
of the business Though in most oases an 
isolated transaction does not fall to be charge- 
able, the mere fact that it is an isolated trans- 
action does mot take it out of the category of 
chargeable property. [P. 309 C. 3] 

C. V. Ananthakrishna Aiyar — for 
the Crown, 

A. Krishnaswami Aiyar and 
Pathanjali Sastry — for Assessee. 

Schwabe, C. J. — The assessee is 
Nattukottai Chetty carrying on busi- 
ness in Madras and elsewhere as ban- 
ker and money-lender. In the year of 
assessment, he remitted from Madras 
sums aggregating over 4 lakhs of ru- 
pees to Penang, such sums being inves- 
ted there in Straits Settlements dollars 
and ultimately reconverted into rupees 
and remitted back to Madras. The 
remittances were made on eight occa- 
sions within a period of four months 
in 1919 and the retransfer to Madras 
was on thirteen occasions covering a 
period of four months from the end 
of 1920 to the beginning of 1921. 
Owing to the fluctuations in ex- 
change, which varied between 83 and 
115 rupees per 100 dollars, ihe asses- 
see made a profit of a considerable 
amount on the transactions. He has 
been assessed to income tax on that 
profit, and the question referred to 
this Court is whether he has been 
correctly assessed. Under S. 51 (1) 
of the Income Tax Act which was 
then in force, any question which 
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has arisen with reference to the in- 
terpretation of any of the nrovisions 
of this Act may be referred to the 
High Court. This action probably 
gives wider powers than S. 66 of the 
Indian Income Tax Act of 19*22, the 
consolidating Act now in force, which 
limits the leferences to the High 
Court to questions of law. It is not, 
however, necessary to consider the 
exact meaning of the words of these 
sections because, the facts having 
been found, the question whether or 
not they bring the income within th«' 
reach of any particular section of the 
Act is a question of law. 

S. 3 of the Act applies to all income 
from whatever source it is deri'rod, 
if it accrues, or arises, or is received 
in British India, Certain exceptions 
are set forth in S. 3 (2) and among 
those exceptions is to be found (VIII) 
“any receipts not being receipts ari- 
sing from business or the exercise of 
a profession, vocation, or occupation 
which are of a casual and non-reour- 
ring n iture.” By the combined effect 
of Ss. 3 and 9 income derived from 
business is chargeable to income tax 
in respect of the profits of any 
business carried on by the assessee. 
I'l the United Kingdom, income-tax 
is payable on the balance of profits 
or gains derived from carrying on a 
trade or business. I can find no dis- 
tinction in this matter between the 
laws of the two countries. The Eng- 
lish Acts have not got the exception 
in so many terms of receipts of a 
casual ar.d non-recurring nature; but, 
a.s, by thfi words of S. 3 (*2) VHI of 
the Indian Act, receipts of a casual 
and non-recurring nature are only 
exempted when they are not receipts 
arising from business, the question to 
be considered both in India and Eng- 
land is whether a particular receipt is 
properly brought into account or 
omitted in arriving at the profits of 
a business. If the transactions are 
business transactions and result in a 
profit or loss made in the carrying on 
pf the business, they must be brought 
into account; otherwise not. The 
questions which have arisen for deci- 
sion have been whether particular 
ranaactions form part of a business 

by assessee. They need 

t oe part of some already establish- 
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ed business but they must together 
form a business. If the transactions 
form part of the original business of 
the assessee the profits or losses on 
them must, of course, be brought into 
account. But where the transactions 
are outside the scope of the ordinary 
business of the assessee it is often a 
diihcuit question to decile whether or 
not they are to bo treated subject to 
income-tax. Profi s may be made by 
the realisations of security or by the 
sale of land or moveable property 
and, in the case of o:ie man they may 
be merely successful realisations of 
assets or alterations of iuvo-t nents 
while in the c ise of another man tb.oy 
may form part of the income of a 
business. To give a simple illustration 
a Barrister might buy a picture and at 
a later date when the works of the 
particular artist were in demand, sell 
that picture and realise a profit. No 
inootne tax would be pay able on this 
profit. If a picture dealer bought a 
picture and on ihesaine events hap- 
pening sold it at a profit, that profit 
would be a profit earned in his busine.ss 
ani would be liable to income-tax. 
So too, profits made on an isolated 
speculation are not liable to income- 
tax but chose made in speculation of 
a similar kind as a part of business 
would be liable. A dilficult question 
maj, however, arise as to whether 
the transactions are of such frequency 
as to amount to carrying cn a busi- 
ness. The distinction is well illus- 
trated by the cases of California 
Copper Syndicate Company Lti,. v. 
Harris {X) and Hu Ison's Bay Co. v. 
Stevens (2). In t e former a company 
was formed for the purpose of acquir- 
ing and reselling mining property 
and also for working such property. 

It acquired and worked various pro- 
perties and tnen resold the whole at 
a profit, and it was held that such 
profit was liable to income tax and 
Lord Justice Clark Macdonald in the 
course of his judgment subsequently 
approved by the Privy Council in 
Commissioners of Taxes t. Melbourne 
Trust Company (3) said *‘The question 

(1) 5 i'ax Cases 159. 

(*2) 5 Tax Cases 424. 

(3) 1914 A. C. 1001—84 L. J., P. C. 

*21—111 L. T. 1040—30 T. L. R. 

685 (P. C.) 
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to be determined being is the sum of 
gain that has been made a mere 
enhancement of Talue by realising a 
security or is it a gain made in an 
operation of business in carrying out 
a schome for protit making.’* In the 
latter, a company received by grant 
from the Crown and as considera- 
tion for surrender of their Charter 
large tracts of land and then proceed- 
ed over a period of time to sell that 
land ill small lots and it was held 
that the prodts on these sale were not 
liable to income-tax, the sales being 
merely realisations of assets, the 
company not carrying on a trade in 
buying and selling lands. In Beynoa 
Company LtL, v Ogj (4), a company 
whose ordinary business was that of 
coal merchants. Insurance Brokers 
and Agents of colliery companies 
purchased on its own account as a 
speculation 250 Railway Coal Trucks 
and subsequently got rid of them at a 
prodt. It was held that the profit 
was made in the operation of the 
company’s business. It was pointed 
out by Sankey, J., that though in 
most cases an isolated transaction 
does not fall to be chargeable, it wa$ 
pot possible to say that the mere fact 
that it was an isolated transaction 
at once takes it out of the category 
of chargeable property and it was 
necessary to look at the number of 
waggons bought, the amount invest'^d 
and how they were sold, and. in fact, 
to look at the whole circumstances 
to say whether the assessee had 
embarked on the purchase of Railway 
waggons as part of his business. 

Turning to the facts of this case, 
the assessee was a dealer in money 
and had by reason of bis dealings with 
the Straits Settlements facilities at 
hand for dealings in exchange bet- 
ween Madras and the Straits Settle- 
ments. He had at Penang agents, 
themselves bankers who were in the 
habit of collecting for him outstand- 
ings in his money-lending business, 
and as and when required remitting 
them to India and in the process con- 
verting dollars into rupees. During 
the period in question in this case, he 
got regular information by letter and 
cable from these agents as to the 


(4) 7 Tax Cisee 125. 


movements of exchange in the Straits 
Settlements. He sent large sums of 
money extending over a period of 
four months. At first the market 
went agii ist him and he sent increa- 
sing quantities of rupees, no doubt, 
with a view to averaging the cost of 
the dollars. The dollars were by 
arrangement with the agents left on 
deposit carrying interest, a fact not 
in itself conclusive and when he got 
them back, by reason ^f the increase 
in the value of the rupee he was able 
to realise by degrees an increasing 
profit. Taking all these facts into 
consideration, I think that the right 
inference to be drawn is that in this 
case tho?e dealings in exchange had 
become part of the assessee’s banking 
business, and I think it too that even 
looked at apart from his ordinary 
business, he di". not enter into these 
transactions as an isolated invest- 
ment of capital or speculation but as 
a business of a dealer in exchange. 

On these grounds, I hold that the 
decision of the Co nmissioner is 
correct The assessee must pay the 
costs of this reference. 

Coutts Trotter, J:— I agree. 
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CRISaNAN AND OD3ER3, JJ. 

Surayya — Decree- holder — Appel- 
lant. 

V. 

S. Venkatratnam — Judgment-deb- 
tor — Respondent. 

A. A. A. O. Ho. 56 of 19 52, decided 
on the 2nd October, 1923, against '^the 
order of the Addl, Sub. J., Rajahra^n- 
dry, iri A. S. No. 117 of 3 921. 

Limitation Aett Arts. tSU and Ifft — Applica- 
tion after a\M.its to remove ob)ectione of claim- 
ants is revivil of prior application. 

When an execution application is brought 
and properties are attached in execution of 
that aoplication if any obstacle is placed in 
the way of the properties being sold and assets 
realised for ihe purpose of meeting the decree 
debt by the siotion of a third party putting in a 
claim petition and it becomes necessary for 
the decree-holder either to dispute the claim 
proceedings or to bring a suit to have the mat- 
ter decided whether the properties ar j those 
of the judgment-debtor, his subsequent apoU- 
cation to sell those properties is not governed 
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by Art. ISa of the Limitation Act, but is in the 
nature of a revival of the ori^tinal execution 
application and Art 181 of Limitation Act 
will apply. This principle >»ill apply even *a 
the case of an attachment before judgment 
though it had not been followed by an applica* 
tion for execution of the decree after the dec- 
pee was passed. (1907) SI Mad. 71. (1919| 40 
M. L. J. IFoU. IP. 311 C. 9] 

Lakshmanno, (ind ViyaiMid — 
for Appellants. 

T. S. Maghunatha Hao — for Res- 
pondents. 

Judgment. — This case raises a 
question of limitation in execution 
proceedings The appellant before 
us brought a sail against the widow 
of one Narayya on a promissory note 
executed by the said Narayya and 
while the suit was pending he obtain- 
ed an order of attachment before 
judgment of certain properties be- 
. longintr to Narayya in the hands of 
the widow. He then obtained a dec- 
ree against the assets of Narayya in 
the hands of the widow. 8 days there- 
after a petition seerns to have been 
put in by one Peramma claiming 
those properties to be hers and to be 
not attachable for the debt of Nany- 
ya. That claim petition was allowed. 
Thereupon the decree holder had to 
bring a suit to contest the order in 
the claim proceedings and having 
brought the suit he finally succeeded 
in getting a decree only on the 8th 
December 1920 that the properties 
belonged to his judgment debtor. In 
the meanwhile, it is true that he- took 
no steps to execute the decree He 
then put in the present application, 
which is now before us, on the very 
day that is, the 8th December, when 
the decree in the second suit was 
passed in his favour, to bring to sale 
4 the properties he had already attached 
^ his application before judgment. 
That applicKtion was allowed by the 
District ^unsi^ to the extent of the 
properties which he found were ac- 
tually attached by the order of attach* 
Tuent before judgment and was dis- 
niissed as regards the rest of the pro- 
perties, The Subordinate Judge on 
appeal ruled that, even as regards the 

taken in attachment before 
Kw the application was barred 

as the application was 

j i ® than three years after the 
date of the decree. 

® question thus before us is 


VenKaTRATNAM 

whether the view taken by the Dis- 
trict Munsif that the pre-jent applica- 
tion is an application which could be 
treated as one for reviving the execu- 
tion pro?eelings already commenced 
can be supported or not. It is clear 
from the autho-ities that, when an 
execution application is brought and 
properties are attached in execution 
of that application if any ob.stacle is 
placed in the way of the properties 
being sold and assets realised for the 
purpi^e o' meeting the decree debt by 
the action of a third party putting in 
a cla im petition and it becomes ne-l 
cessary for the dec’*ee-hoIder either 
to dispute the claim proceedin ^s or to 
bring a suit to have the matter deci- 
ded whether the properties are those 
of the judgment-debtor, his subse- 
quent application to sell those pro- 
perties is not governed by Art. 1 82 
of the Limitation Act, but is in the 
nature of a revival of the original 
execution application and Art. 181 of 
the Limitation Act will apply. If 
we apply that principle to the pre- 
sent case, there can be no doubt 
that the District Munsiff*s view is 
correct and that the application by 
the appellant before us to sell the 
properties already attached is entirely 
within time. That t^^is is the princi- 
ple applicable as regards an execution 
application put »n after the decree is 
not disputed by the other side because 
the authorities are ait in favour of 
that view: Ckalava H Kotiah v. Poloori 
Alamelanna ( 1 ) and Rameshwar Singh v. 
Homoghicar Singh (2). It is however 
contended by the learned Vakil for the 
respondent before us that that prin- 
ciple will not app y in the case of an 
attachment before judgment unless it 
had been followed by an application 
for execution of the decree after the 
decree was parsed. We are^ unable 
to accept that contention. Under the 
Code the attachment before judgment 
enures to the benefit cf the decree- 
holder when the decree is passed so 
that it is no longer necessary to at- 
tach the property, vide O. 38 R, 11 
of the Civil Procedure Code. The 

(1) [1909131 Mad. 71— 18 M.L.J. 46— 

^ M T. T *199 

(2) [1919] 48 I. a'. 17—19 A.L.J. 26 — 

1 P.L.T. 731—40 M.L.J. 1—59 

I. O. 636 (P.C.) • 
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principle applicable in the case of 
an application for execution after 
attachment applies equally to the 
case of an attachment before judg- 
ment, because, after all, the position 
is exactly the same whether the at- 
tachment was before judgment or 
after the decree, when a man is pre- 
vented from getting the fruits of his 
decree because of somebody else’s im- 
proper obstruction and his claim has 
been wrongly decided and he has been 
obliged to bring a second suit to put 
the Tnatter right. We think. that the 
principle clearly applies to the pre- 
sent case and, therefore, we hold that 
the application is not barred by limi- 
tation in this case. 

In the result, we set aside the order 
of the Subordinate Judge and restore 
that of the District Munsitf with costs 
here and in the Court below. 

Or.'h^r spt isi<le. 


# 1924 MADRAS 212 

SOcIWABB O. J- AHD ODGERS. J. 

P. Ayyannnh Cheitij — Defendant 
Appellant. 

V 

P. K. Sixhro tn^inia lyp! — Respond- 
ent — Plaintih. 

O. S. A. No 81 of’ 1922, Decided on 
16th July 1923, against the judgment 
of Ooutts Trotter, J.. D/-23rd August 
1922. 

'Principal M'xi age.it — Cornmi^siori or. .-iale 
ordinarily means on a completed -iaie. 

Where one of tlie terms of a contract bet- 
ween a veaU^r and Ipurahaaer, which pro- 
Tidod that the commissipn payable to a com- 
missiou agent should be paid by the purchas- 
er and not by th^e T^nlor was that the 
whole contract Was subjeet to the title being 
approved by a vakil. • 

Held that the bontraot to pay commission 
hy the. purqhaser, was aiso subject to the ap- 
proval of the title by the vakil. (P 313 C IJ 

Where the plaintiff says, “the defendant 
engaged me for the purpose of purchasing a 
house. The terms of the ongagement were 
that I should negotiate for the purchaser at a 
commission qf 3 p.c.-oa the purchase price.” 

Held in the absence of words to the coa- 
trary, “purchasing a house*’ means the com- 
pletion of the purchase of that house. It does 
not mean a couditionat ooatraqt, or even an 
4ipconditiODal contract, for the purchase and 
«ale of it. In 'the same way “the purchase 


price” means the price paid and not the price 
agreed to bo paid conditionally or uncon lU 
tionally 4 T.L.B. 541 Foil. (P 212 0 21 

U. Radhakrishnayya — for Appel- 
lant. 

Md.. Ibrahim Saheb — for Respond- 
ent. 

Schwabe, C. J. — This is an appeal 
from a judgment of Coutts-Trotter, 
J. ill which he found in favour of a 
Commission Agent that he had 
earned his commission. 

All these cases — and there have 
been a very great number of them 
in England —depend, in the first 
place, on what is the contract bet- 
ween the parties. Where you have 
a contract in plain terms stating 
when commission is payable and 
when it is not, there is no dilficultv : 
but, where you have a contract con- 
taining terms which may bear more 
than one interpretation, there hare 
been many case.s where difficulties 
have arisen. Dirt’eront Judges have 
taken ditferent views and have left 
to some extent the law not as clear 
as one would wish to find it : but, in 
iny judgment, one gets very little 
assistance from examining those au- 
thorities. What one has to do is to 
take the contract and the surroun 1- 
ing circumstances and see what was 
the intention of the parties to be 
deduced therefrom. 

In this case the contract was verbal 
and it is stated by the plaintiff in 
his evidence, but the defendant has 
not the opportunity of stating his 
version because he died before the 
case was heard. The plaintiff says, 
•'The defendant engaged me for the 
purpose of purchasing the house. The 
terms of the engagement were that 
I should negotiate for the purchaser 
at a commission of two per cent, on 
the purchase pri^e.” In the absence 
of words to the contrary, “purchasing 
a house” means the completion of the 
purchase of that house. It does not 
mean a conditional contract, or even 
an unconditional contract, for the 
purchase and sale of it. In the same 
way, “the purchase price“ means the 
price paid and not the price agreed 
to be paid conditionally or uncon- 
ditionally. For that proposition, 
there is direct authority in the case 
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of Peacock y. Preeina?i (1), where Lord 
Esher, Ma'ster of the Rolls said, 
“Land could only be said to be sold 
when the conreyance was complete, 
not when there was a mere contract 
to sell,” and, interpreting the con- 
tract, Lord Justice Lindley said that 
the meaning of the contract was 
that if a sale were effected commission 
should be payable and that, though 
there had been acceptance of the 
terms of the contract itself, the com- 
mission being payable on sale, 
none was payable where the sale 
fell through. 

In this case the evidence goes a 
little further, because the plaintiff 
swears that he asked his principal 
when he was going to get his com- 
mission, and the principal said. “It 
is written in the agreement. Why 
are you afraid ?’* referring to an 
agreement witnessed by the plaintitf 
between the proposed vendor and his 
principal. It was one of the terms 
of that contract that the title to be 
adduced by the vendor should be 
submitted to Mr. Hadhakrishnay ya 
and that his decision was to be final 
as to whether the title was good or 
bad, and the whole contract between 
the vendor and the purchaser was 
subject to the title being approved by 
Mr. Radhakrishnayya. That contract 
Iso included a terra as between the 
endor and the purchaser that the 
ommission payable to the plaintiff 
hould be paid by the purchaser, not 
y the vendor, and it is quite clear 
hat as between the parties to that 
ontract that commission was payable 
ter the thing went through 
,nd the purchase money was paid 
lover. If we have to refer to that 
lontract as evidencing the terms of 
jthe contract between the plaintitf and 
is principal, it is impossible to take 
art of that contract, and it follows, 
nay judgment, that that contract 
[too was subject to the approval of 
e title. I am inclined to the view 
tiiat it is not necessary to go to that 
contract. One has to look at the 
terms of the varbal contract given 
ui evidence by the plaintiff and to 
fcterpret them ; and I interpret them 
tc mean that he was to have com- 
^^aiog, on the completion of the 
*%) 4 T. L: R. 541. * ^ 


sale. Any other interpretation would 
lead to a result which would be mist 
improbable. Why should the prin- 
cipal agree to pay a heavy commis- 
sion dependent on the amount of the 
purchase price for the settling of a 
price as between him and someboiy 
who has no title or whose title is 
such that his Vakils advise him not 
to become the piircbaser ? I should 
want very clear w "^rds in a contract 
to make me find that the intention 
of the parties was that the (“ominis- 
sion should be payable by an intend- 
ing purchaser whether he actually 
became the purchaser or not. and T 
find no such words here. 

The learned trial Judge in this 
case relied on the authority of 
Fisht'r V. Dnnoeit (21. That case 
purported to follow ii-rccn v. Lucans 
(3). On an examination of those 
cases, an examination which has 
taken place many times since in 
other cases, it is clear that they 
were determined by the interpreta- 
tion of the actual words of the con- 
tracts in those cases, and in both of 
them it was held that the intentiorr 
of the parties vas that the commis- 
sion was to be earned on the intro- 
duction of a person who was accepted 
as a lender or as a purchaser by the 
principal. One of tliem viz.^ 

V. Dreicett (2) is also an illustration 
of another principle which is of 
universal appUcaiion in cases of this 
kind, namely, that the principal is 
bound to pay commission if the 
agent has introduced some one ready 
and willing to enter into a contrac- 
tual relationship with him but the 
matter falls through owing to the 
default of the : rincipal. I agree with 
the trial Judge that the case in Clack 
V. Wool (4) is distinguishable from 
this case and does not help the 
appellant. 

This is not. in my judgment, a 
case of an agreement to pay commis-^ 
sion in any event or a case in which 
there has been any sort of default on 
the part of the principal. Under 
those circumstances, in my judg- 

(2) 39 L. T. 253 48 L. J., Ex. 32— 
27 W.R. 12. 


(3) 33 L.T. 584. 

(4) 9 Q. B. D. 276- 47 L. 

30 W. R. 931. 


T. 144— 
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ment» the plaintiff entirely failed 
to make out a case for payment to 
him of the commission in the events 
that happened. This appeal there- 
fore be allowed and judgment entered 
for the defendar ts, with costs here 
and below. 

Odgers, J. — I agree. As the con- 
tract is not in writing and as the de- 
fendant is dead, we are left to infer 
the terms of the contract from the 
evidence of the plaintiff alone. I 
agree with my Lord in inferring 
from that evilence a contract that 
commission was only payable on the 
actual purchase of the house in 
Memorial Hall Street, and that ‘pur- 
chase’ means a completed conveyance 
and payment of a purchase price 
within the meaning of the decision 
jn Peacock v. Freeman (1). As my 
Lord has said, these contracts for 
payment of commission are dependent 
on the circumstances and the expres- 
sions used in each case. I think, 
were it necessary to do so, a very 
strong deduction can be drawn 
against the respondent’s case from 
the fact that he attested exhibit A, 
the agreement for the sale, in which 
it is provided that the vendees are to 
pay his brokerage of 2 per cent. The 
words in paragraph 7 of the agree- 
ment that ‘the commission is to be 
paid to Mr. P. K. Subramania Iyer 
who brought about this agreement 
are strongly relied upon by the res- 
pondent : but, as the agreement 
makes purchase of the house subject 
to the title being approved by the 
purchaser's Vakil, it is to my mind 
perfectly clear that the commission 
agent knew of those terms being 
Incorporated in the agreement and 
, that the incorporation of them goes 
very strongly to show that those 
were actually the terms upon which, 
if at all, he is to be paid. I cannot 
see any reason for the presence of 
paragraph 7 in that agreement if 
the commission agent’s work was all 
•over and done by the time that agree- 
ment was entered into. 

For these reasons, I agree that the 
appeal should be allowed with costs 
here and below. 

Appeal allowed* 
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SCHWABE, C. J., and KRISHNAN, J. 

Aburubammal — Garnishee — Appel- 
lant. 

V. 

The Official Assignee of Madras — 
Respondent. 

O. S. App. No. Ill of 1922. decided 
on the 27th August. 1923, from the 
order of Coutt^ Trotter, J., D/- 11th 
September 1922. 

Presidency Potvns Insolvency Act, 8, 62-~ 

True owner* includes the owner of an eQui- 
table ytterest and there can be reputed owner of 
that interest— Insolvent must be reputed owner 
with consent of true owner. 

The words “ true owner** include the owner 
of an equitable interest and toere can also be a 
reputed owner of that interest and that reputed 
owa?r can be tbe insolvent himself, that is the 
legal owner of the property. 39 Mad. 250 ; 25 
Mad. 406 ; and 11 A. C. 426 Foil. [P. 215, C. IJ 

It is essential for the section to apply that 
insolveat should at tbe commeQoemeot of th^ 
iDsolveacy be the reputed owner. A letter de- 
manding returu of tbe thing in dispute 
tbs insolvent unler threat of criminal proceed- 
ings if not comidied with is a sufficient deter- 
mination of the consent. 

Per Schwabe, C. J , — Consent is determined 
by the instruotiona to tbe Vakil to send tbe 
letter and the sending of that letter by him. 

(6) Evidence Act, S. tt4-^ Letter posted to 

ngnt address is presumed to be received. 

The presumption is that a letter which it 
proved to be posted and posted to the right 
address is in fact received by the receipient, 

(P. 215, C. 21 

itanjiva £Camath~-tox Appellant. 

W .Varaiharaja Mulaliar^iov Ros-, 
pendent. , 

Schwabe, C. J. —By an agreement 
in writing dated the 2nd August, 1921' 
the insolvent purported to give to the 
garnishee his motor car as security 
for an advance by her to him 
of Rs. 3,000. It was a term of the 
agreement that the insolvent should 
have the right to use the oar and 
should keep ic in good order, and deli- 
ver it up on demand. He also agreed 
that, if he exercised any acts of 
o vnership over the oar, he should bo 
criminally liable, a stipulation which 
can have no effect in law. 

The other relevant facts are that tho 
loan was also secured by a joint pro- 
missory note of the insolvent and 
another renewed on November 9, 1921 
to the end of January, 1922, and that 
by a letter dated February 10, 1922 
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from her Vakil, she demanded from 
the insolvent under threat of criminal 
proceedings that the oar should be 
returned to her. The com nencement 
of the insolvency was in ^ay. 19^2. 

On these facts it is contended by the 
Olfioial Assignee that he is entitled to 
the car free from anycharge in favour 
of the garnishee as. being at the com- 
mencement of the insolvency with the 
consent of the true owner in the pos 
session, order an i disposition of the 
insolvent in his trade Of* business and 
therefore under S. 52 of the Presidency 
Towns Insolvency Act, the propertv 
of the insolvent, divisible amongst his 
creditors ; and it has been so held by 
Coutts Trotter, J. 

Now the legal owner of the property 
throughout was the insolvent, but the 
garnishee was the owner of an e4ui- 
table interest in the property. It has 
been held on the true interpretation of 
tS. 52 and of the same words in the 
English Bankruptcy Acts that the 
words “ true owner ” include the 
owner of an equitable interest, and 
that there can also be a reputed owner 
of that interest and chat reputed owner 
can be the insolvent himself, that is 
Ithe legal owner of the property, see 
*7Vie Mercfmtile Bank of /a i«. Lid.-, 
Madras v. Thp Official Assignee of 
Madras (1) fo lowiug the judgment of 
Bhashyam Aiy&ngar, J., in Pufdtha- 
vein Mu laliur v. Blia>thyfim Aiynngar 
(2) ; and see the English .cases set out 
in Williams on Bankruptcy, 12th Edi- 
tion, at p 217. In Colonial Bank v. 
Whinney (3) it was held that where 
there was an equitable mortgage of 
shares by the deposit of the share 
certificate and a bank transfer, tbe 
. registered share-holder remaining the 
legal owner, the depositee got an 
equitable interest and that another 
per on could be the reputed owner of 
that equitable interest. The result is 
that in this case the garnishee must 
be taken to be tue true owner cf the 
equitable interest in this car conferred 
by the agreement of August 2, refer- 
red to above : but the car being left in 

(1) [19161 39 Mad 250-35 l.G. 912. 

(2) . [1902125 Mad 403—12 M.L.J. 282. 

(3) L.R. 11 A C. 426—56 L J. Oh. 43— 
55 L.T. 362—34 W.R 705—3 Mor- 
rell 207. 


the possession of the insolvent with 
power to use it to all appearanije as 
though it were his own he had become 
the reputed owner. But it is e-sential 
for the section to apply that he should 
at the commencement of the insol- 
vency be the reputed owner with the 
consent of tlie true ovsner. Now the 
question is whether the true owner 
was at that time consenting or not to 
the reputation of ownership to the 
reputed owner and that is a question 
of fact. In this ca>e the letter of 
February 10, 192: is in very plain 
language : “ Under instructions from 

Mrs. Aburubamrnal I call upon you to 
forthwith return the car which has 
been given as security for the amount 
you have borrowed from her and 
which you have t.iken promising to 
return when demanded. You have 
not returned the car when demanded 
by her. Please take notice that, if the 
car is not sent at once, criminal pro- 
ceedings will at once be instituted 
against you.*’ I should infer from 
the terms of that letter that there had 
been a previous demand made verbally 
by the garnishee herself. But, how- 
ever that may be, there is in this 
letter a very definite demand for the 
return of the car. The evidence is 
that that letter was posted, and it is 
quite clear that it was so posted be- 
cause a certificate from the post 
office to that effect is produced before 
the Court. It is suggested by the 
learned Judge that it is possible that 
that letter was not delivered to the 
insolvent and that it is possible that, 
although not delivered, it did not come 
back to the Dead Letter Office through 
what the learned Judge speaks of, as 
the vagaries of the Madras Post: but 
the insolvent was called as a witness 
and he did not deny the receipt of that 
letter, though it is true he was not 
asked whether he had received it or 
not : and I fail to see how the learned 
Judge was justified in coming to the 
conclusion on that evidence that it 
has not been received, because the 
presumption is that a letter which is 
proved to be posted and posted to the 
right address is in fact received by the 
recipient. Speaking entirely for my- 
self, I have always looked upon, and 
shall always look upon with the 
gravest suspicion the evidence of a 
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man who comes to Court and says 
that he has not received the really im- 
portant letters in the case, because 
although it is possible, I should re- 
quire something more before I should 
be ready to find that the ordinary 
course of events has been departed 
from in so convenient a way. I must 
tL'erefore find that that letter was in 
fact received. If it was received 
there can be no doubt in my mind 
that there was a (ietermination of 
the consent of the true owner at that 
date. I S'lould add that in my view 
even if that letter was not received I 
should incline to the view that the 
consent was proved to have been 
determined by the instruction to the 
Vakil to send that letter and the 
sending of that letter by him. It is 
possible that after that date that con- 
sent wa« in soine way renewed and I 
confess that I should like to have a 
very much more clear explanation 
than I have got why nothing was 
done in the matter between February 
10, and May. The garnishee gives 
evidence, and a considerable body of 
evidence, that she took most active 
steps thereafter to take possession of 
the motor car and to deal with it as 
her own, but that evidence is not be- 
lieved and we are not io a position to 
do anything else than to ‘accept that 
learned judge’s view, that it was not 
acceptable evidence. But he does not 
hold that after February 10, there was 
any act by her showing consent to 
further possession by the insolvent, 
nor do I think we ought so to find. If 
the insolvent had come into Court and 
stated, “ I got that letter but after 
that date the lady came to see me and 
she said * very well, go on using the 
oar while I find a purchaser’ ” or some- 
thing of that kind, that would be suffi- 
cient to say that this letter was not a 
final and conclusive withdrawal of 
consent. But I can find nothing at all 
in the evidence to amount to anything 
of that kind. That being so, 1 think, 
we must take that letter, demanding 
the return of the car under threat of 
criminal proceedings if not complied 
with, as a sufficient determination of 
the garnishee’s consent. 

In the'se circumstances this appeal 
must be allowed. In the ordinary 
course an order would be made direct- 


ing the return of the car by the Offi- 
cial Assignee to the garnishee, he of 
course, if so advised, being entitled to 
redeem it as representing the insol- 
vent on payment of Rs 3,000 and in- 
terest thereon at the promissory note 
rate and costs. We are, however, in- 
formed that the Official Assignee has 
spent money on the car during the 
time in which it has been in his pos- 
session on repairs or improvements 
and that it is still worth less than 
Rs. 3,000. He is, therefore entitled to 
a first charge, for which he has spent, 
on the car. Probably the best course 
to adopt would be that he sells the car 
and deducts from the sale price the 
amount spent by him on repairs and 
hands over the balance to the gar- 
nishee who will be entitled to prove as 
aji unsecured creditor for any balance 
due to her. If the garnishee desires 
the car it is open to her to pay the 
amount spent by the Official Assignee 
on repairs and improvements of the 
car and have the car. She must have 
her costs here and below. She must 
elect which course she will adopt 
within 14 days of the Official Assignee 
informing her of the amount of his 

expenditure. There will be liberty to 
apply. 

Krishnan, J. — It is clear from the 
authorities that have been noticed in 
the judgment of th5 learned Chief 
Justice that in S. 5 j (2) (r) the words 
true owner * include the owner of 
an equitable charge like the one 
which the garnishee has over the 
motor car in this case. It is also clear 
that the person who is really the 
owner of the equitable charge, 
can be the reputable owner of 
the equitable charge and that 
S 52 (2) (c) will apply to such a 
case as that. But there is another 
terra in the section which has to be 
considered before we can apply it to 
the facts of this case, and that is that 
the car should have been in the posses- 
sion of the reputed owner, in this case 
the insolvent, with the consent and 
permission of the true owner, viz., the 
garnishee, at the date of the insol- 
vency. By the letter of February 10, 

1922 that has been referred io by the 

learned Chief Justice it was clearly 
intended to put an end to the consent 
which the garnishee had originally 
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gi'ven to the insolvent keeping posses- 
sion of his car and that that letter 
was posted to the right address there 
can be no doubt because there is the 
certificate of posting produced, and 
the presumption in law is that the 
letter reached the hands of the ad- 
dressee, who ;s the insolvent in this 
case. The insolvent, when called as a 
witness did not deny the receipt of the 
letter, neither side having put the 
point to him, thus the presumption 
remains, and we must take it, that the 
letter reached the hands of the insol- 
vent before the date of the insolvency. 
That of course determines the original 
consent that had been given by the 
garnishee, the true owner. I do not 
propose to express any opinion on the 
question whether, when such a with- 
drawal of consent is not communicated 
to the per.«on from whom the consent 
is withdrawn, such withdrawal will be 
effective or not, t'or that is a more 
difficult question to decide and it does 
not require decision in this case. I 
am in agreement with the learned 
Chief Justice that the letter was ac- 
tually received by the insolvent, and 
that being so, the one essential condi- 
tion of the section that the reputed 
owner must at the commencement of 
the insolvency have had possession or 
disposition of the article in question 
with the consent and permission of 
the true owner fails. It S. 52 (21 (c) 
does not apply, then it is quite clear 
that there is no other ground on which 
the Otficial Assignee can be allowed 
to take this car free from the charge 
created by the insolvent. I therefore 
agree to the order proposed by the 
learned Chief Justice in this case. 

* 

,i Appi al allowe'f. 
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Oldfield and devadoss, JJ. 

P. Gaanamrna an I another — Defen- 
dant — Appellants. 

V, 

K, Krishna Reddi and others — Decree 
•holders and Auction purchasers-** 

Respondents. 

‘ A. A. O. No. 149 of 1922, decided on 
the 15th March, 1923, against the 
of the Dt. Court, Nel lore, D/“ 
*oth January, 1922. 


(a) Civil P, C., O $1, /?. 90 — Kvidence taken 
ond Jinding given regarding projter public 
tion before actual sale are not biwfing o« wig 
party. 

Tbe Codo does uot provide for any enquiry 
into the validity of the publication of pro- 
clamation, until after tbe sale has been held. 
If the Court holds one, it must be regarded 
as doing so for its own satisfaction. The 
finding therefore, that there was the propr'r 
publication of the sale proclamation is not 
res j\idicota and tlie Court is not justified in 
refusing to take evidence and adjud'cate on 
it after the sale. (P 218 C 3) 

ib) ('ivil P.C., c’A, Pr.S4{:) and t'T — 
Pablicatian vf sale at Collecttir's dfficf is 
nece'Kar.w even in the case of enfra-whis^d 
shrotriem village. 

Publication of sale at the (Collector's Ollico 
is r-quisite under 0. 21, R. 67 real with R. 54 
f3,; not only in the case of ryotwari land but 
also ia the case of enfranchised shrotriem 
village (P 319 C 2, P 323 C 1) 

(c) Civil P. C'., O. 2t R. 90 — Bidders may 
legally combiue not to btd over a certain figure. 

Per Devadoss, J .: — It is not illegal for a 
number of i itending bidders to arrange among 
themselves not to bid above a certain tignri’. 

[P 230 C I| 

M. Patanjafi Sastri and S. Sun ‘arum 
Aiynr — for Appellant. 

A. Rrt.shnaxicatni Aiijar and B* 
Somayya — for Respondents. 

Oldfield, J. — This is an appeal by 
the petitioners. Judgment-debtors, 
against an order dismissing iheir 
petition under O. 21, R. 90 C. P. C. 
The majority of the grounds, on 
which the publication and conduct of 
the sale were impugned, wore rightly 
held unsustainable by the lower Court, 
because they either had been or might 
have been taken in the proceedings 
for flaming proclamation, of which 
the petitioners had notice, and, so far 
as they were taken, were either not 
established or were not material. We 
therefore can confine ourselves to 
two points, (1) the lower Court's 
failure to enquire into the allegation 
that the sale was not proclaimed in 
the village (2) its conclusion, adopted 
from a previous order, that no publica- 
tion at the Collector’s olfice was 
required, because the property was 
not ryotwari land. 

That previous order is in fact 
material on both points, because as 
regards publication in the village also 
the conclusion in it was adopted, no 
futher enquiry being held. It was 
passed on a previous petition by the 
present petitioners, E. A. No. 71 dated 
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2nd April 1921, in which publication 
in two newspapers was asked for and 
also a postponement of the sale until 
9th July 1921, apparently after the 
vacation. The sale had been 6xed for 
4th April 1921, and the petitioners* 
object to gain time, was sulficiently 
clear. In spite however of the 
decree-holders* opposition, referred 
to in the diary in the record, 
to a postponement and his p^^e- 
sumable readiness to support the 
sale in case of proceedings under O. 
21, R. 90, the lower Court took the 
exceptional course of allowing the 
sale to continue, but at the same time 
holding an enquirv into the validity 
of the proclamation, concluding the 
sale only when that enquiry had 
ended in the decree-holder*s favour. 
That enquiry included the taking of 
evidence as to the publication in the 
village, which had been denied in the 
affidavit accompanying the petition 
and the deci'^ion that the proclama- 
tion was duly published has been 
adopted in the order before us. 

One ground, on which this adoption 
has been supported, is that the lower 
Court merely utilized tie evidence 
already taken, as though the pre- 
vious proceeding during the sale had 
not been completed, and based its 
present finding on it. But that does 
not correspond with the facts, that 
the previous proceeding w is complet- 
ed by the refusal to adjourn the sale 
and that the lower Court does not 
now profess to have applied its mind 
to the evidence or to have done more 
than adopt the previ'^us decision. 

It is then necessary to consider 
whether, as is further argued, that 
previous decision concludes the 
parties as res judicata. Cercainly the 
evidence for and against publication 
was taken fully and the order of 
7-5-1921, refusing adjournment or 
postponement, discussed it ftilly, and 
certainly the judgment debtor hid 
invited the Court to decide and the 
decree holders acquiesced in its decid- 
ing the question, the latter producing 
their evidence. It may moreover be 
said that, if there had been no proper 
publication, the sale would clearly 
have been ineffective, since on 
application it would have had to be 
set aside. But those considerations 


do not entail that the Court had 
jurisdiction to reach, or the judgment- 
debtors the right to ask it to reach, a 
conclusion on the point at that stage 
or that in doing so it acted otherwise 
than olficiously. The Code does not 
provide for any enquiry into the 
validity of the publication of pro- 
clamation, until after the sale has 
been held. If the Court holds one, it 
must be regarded as doing so for its 
own satisfaction. Whether in case 
it is not satisfied that there has been* 
proper publication, it would be entitl- 
ed to refuse to proceed and to call on 
the decree holder to pay for a fresh 
publication, in spite of his readiness 
to take the risk of failure in proceed- 
ings under O. 21, R. 90 , need not in- 
the present case be considered. 
What is material is that when 
the enquiry is not prescribed by law, 
but is, as here, under-taken only to 
decide on the necessity for a post- 
ponement there can be no security 
for the Court*s application of the 
standard cf proof appropriate to a 
judicial proceeding or shortly for ite 
having acted judicially and for its 
decision being a judgment. There is 
naturally no authority applicable to 
an exceptional incident of this 
description. But it ia material that 
in Sivagami Achi v. Subramania Aiyar 
(1) the policy of this part of the law 
wa«; regarded as being to avoid “ the 
ditficuUies and delays, which even 
now occur in obtaining the execution 
of decrees ** and to postpone con- 
sideration of objections to the pub- 
lication and conduct of sales, until 
after they have been held, wh<»n the 
essential issue whether loss has been 
caused can also be tried. In the 
circumstances it is not possible to 
hold that the proper publioaDion of 
the sale proclamation was res judi- 
cata or that the lower Court was 
justified in refusing to take evidence 
and adjudicate on it. 

The lower Court further did not 
take evidence as to the publication at 
the Collector's Otfice, because it adopt- 
ed the previous conclusion that such 
publication was requi-ite under O, 21, 
R. 67 read with R 54 (2) only in the 

(1) (190*1 27 Mad. 259—14 M.L J- 57- 

(F. B.) 
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case of ryotwari land and not in the 
case of enfranchised shrotriem Tillages 
such as are in question according to 
petitioners' alfidavit dated 2-4-1921 
and the sale proclamation and the 
admission made before us. For this 
construction of R. 51 12) we have 
been shown no authority and in 
ordinary parlance the quit-rent 
payable to Government would be as 
clearly revenue as any other money 
payable to it for use in the ordinary 
course of ad ninistration. Revenue 
however has not been* so far as we 
have been shown, defined except in 
3. I. Madras Act VI of 1867. True, 
according to that provision, revenue 
means “ assessment, quit-rent, 
ground-rent or other charge upon the 
land payable to Government, ’* and 
in the Revenue Recovery Act ( II of 
1864 ) the machinery for the collec- 
tion of revenue is by 3s. 1 and 6 
explicitly applied to shrotriemdars 
The argument on the other side is 
however that a distinction is recognis- 
ed in other statutes, for instance by 
the reference to Lokhiraj lands and 
all other lands paying favourable 
quit rents " in S 4, Reg. XXV of 1802 
and in the reference to *■ 1 md charged 
with any fixed payment in lieu of 
revenue in S. 7 (5) (a) of the Court 
Fees Act ( VII of lb70 ) between 
revenue' and such payments as a 
shrotriemdar has to make and that 
this distinction should be applied 
before the shrotriem villages in the 
proclamation before us are treated as 
land paying revenue to Government. 
But as regards the Regulation it is 
material that ** lands paying favour- 
*hl^e quit-rents *’ are one of a number 
of ‘ articles of revenue " enumerated 
in the section and that it is not clear, 
the result for the purpose of Court 
being the same, whether 
Bhrotriem lands would not fall under 
Jhe description in S. 7 ^5) (e) of the 
ourt Fees Act, as “ land partially 
exempt from the payment of revenue.** 

In case the foregoing reference 
«o ^0 two Madras Acts shows that 
tto decisive result can be reached by 
recourse to other statutes. The real 

the decree-holder moreover 
uni 1 . other statutes is 

noli those here 

on, they are not in vari materia 
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with the statute under interpretation 
and chat it is unnecessary, when, as 
in this case, the primn facie inter- 
pretation of the words u-ed is con- 
sistent with the circumstances and 
the object of the provision. For it is 
easy to undtrstind the division of 
land in private ownership under two 
heads, that for which directly or 
indirectly payments are made to 
Government and that for which there 
are none; land available for cultiva- 
tion falling under the first and land 
not so available, for instance house 
sites, backyards and other urban or 
village sites, under the other; and it 
is easy to understand the necessity 
for advertisement of the sale of the 
former at the public otfice concerned 
with two important incidents of 
ownership, the liability and the right 
to recognition of liability for public 
dues. The lower Court's conclusion 
that publication at the Collector’s 
olfice was unnecessary cannot in 
these circumstances be sustained. 

The result is that the appeal must 
be allowed, the lower Court’s decision 
being set aside and the petition 
remanded for rehearing after enquiry 
on the issues (1) whether the procla- 
mation was published in the village 
(2) whether it was affixed in the 
collector’s office (3) whether, if the 
finding on either or both of these 
points is in the negative, the appli- 
cant in consequence sustained sub- 
stantial loss. Costs to date here and 
in the lower Court will be costs in 
the cause and be provided for in the 
order to be passed. 

Devadoas J.-This appeal is against 
the order of the District Judge of 
Nellore declining to set aside an 
aution sale held on 7—5—1921. The 
petitioners are the 2nd and 3rd 
defendants, and respondents I to 4 
are the plaintiffs, in O. S. No. 58 of 
1917. The 6th respondent is the 
auction purchaser. The plaintiffs 
obtained a mortgage decree against 
the first defendant ( the husband of 
the second defendant ) and the third 
defendant, her son. The properties 
were brought to sale and were 
purchased for a sum, which the peti- 
tioners allege to be considerably 
below the value of the properties. 
They applied to have ihe sale set aside 
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on the ground of irregularity and 
fraud on the part of the plaintiffs and 
the auction purchaser. The learned 
District Judge declined to take 
evidence as regards the irregularities 
complained of as, in his opinion, 
they had already been found against 
the petitioners in a previous enquiry, 
and held that there were no grounds 
for setting aside the sale. 

In this appeal several contentions 
are put forward. The first is that the 
amount of the income derived from 
the properties was not mentioned in 
the sale proclamation and that no 
particualrs were given for ascertain* 
ing the value of the properties. The 
petitioners were served with n'^tices 
to be present at the time when the 
sale proclamation was settled and 
they did not choose to be present. 
They cannot, therefore, reasonably 
complain that a certain piece of 
information, which, according to 
them, would have given data to the 
purchaser as regards the value, have 
been omitted. There i<? nothing there- 
fore in this contention. 

It is next urged that the properties 
were grossly under-valued in the sale 
proclamation. It is in eridence that 
the two properties were valued at 
Rs. 7,000 each and there is no reliable 
evidence to show that the value of 
the properties was anything more 
than that mentioned in the sale pro- 
clamation. As a matter of fact, we 
find that the upset price had to be 
reduced as there were no bidders to 
bid up to the amount mentioned in 
the sale proclamation. This objection 
also fails. 

The contention that there was a 
combination among the bidders and 
that they conspired not to raise the 
bid is not seriously pressed. It is not 
illegal for a number of intending 
bidders to arrange among themselves 
not to bid above a certain figure. The 
other allegations in the petition are 
not seriously pressed. 

The contention that needs considera- 
tion is: was the learned Judge 
justified in refusing to take evidence 
as regards the allegations made in 
the petition ? In his judgment, in 
para. 5 he says “ para. 4 refers to four 
circumstances in connection with 
the publication of the proclamation. 


1, 2 and 3 were dealt with in the order 
of the Court on the previous petition 
and were found against the peti- 
tioners and in para. 8, he observers, 
“ For the foregoing reasons I am of 
opinion that it is unnecessary to take 
evidence for disposing of the peti- 
tion. ’* The inquiry referred to was 
held by the District Judge on a peti- 
tion presented by the present peti- 
tioners on 2-4-1921 in which they 
prayed for orders ” (1) for publishing 
the proclamation in this case duly in 
‘ the Andra Patrika *’ and ‘the Hindu’ 
papers (2) for stopping the sale in 
this case till 9-7-1921 and (3) with 
such other reliefs as the Court may 
deem fit according to circumstances. ’* 
The sale was advertised to be held on 
4-4-1921. The petition was opposed 
by the plaintiffs and the learned .Judge 
passed the following order on 
16-1-19^1: The sale will continue 

from day to day till 30th Aprih 
Petitioner to pay batta. His witnesses 
must be ready that day. Adjournment 
to 30th April for evidence. ” The 
petitioners stated in paragraph 9 of 
the affidavit filed in support of the 
petition that “ the proclamation was 
not published by tom-tom - beat of the 
drum even in the two villages. There- 
fore the proclamation is hot proper 
and maintainable. Evidence was 
taken on both sides and th^ Judge 
passed an order on the 7th May 1921 
that “ There are no grounds therefore 
to suppose that there was no proper 
proclamation ", With regard to the 
allegation that notice was not affixed 
in the Collector’s office, he remarked, 
the properties being shrotriem lands 
it was not necessary to affix a copy 
of the notice of the sale in the Col- 
lector’s office, " and he concluded his 
order by saying, “ I see no grounds 
to hold that there has been no proper 
publication of the sale. I therefore 
dismiss the petition with costs." 

It is contended on behalf of the 
respondent that that order is binding 
on the parties, and that it was not 
therefore necessary for the Judge to 
enquire again into that matter after 
the sale has been held This applica- 
tion is made under O. 21, R. 90. That 
rule can only apply to cases where 
there has been a sale and where the 
petitioners seek to set aside the sale. 
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power to satisfy itself whether a 
proclamation of sale was duly publi- 
shed or not, when an allegation is 
made by a party that is was not duly 
published. It is urged that, inasmuch 
asi the oetitioners invited the learned 
Judge to hold an enquiry they are 
bound by the result of that enquiry, 
whether the learned Judge has power 
or not to hold such an enquiry. The 
question is whether the parties are 
b'^und by the result of an enquiry 
which could not be held before the 
sale. The mere fact that the peti- 
tioners adduced evidence or consented 
to the enquiry and even asked the 
Judge to hold an enquiry would not 
be a sutficient compliance with the 
provisions of R. 90 of O. 21, whereby 
a party has got a right to go before 
^ the executing Court and ask that 
Cou^'t to hold an enquiry and set 
aside a sale on the ground of material 
irregularity or fraud in publishing 
or conducting it. No authority is 
shown for the contention that this 
finding of the learned Judge is either 
rps Ju'licata between the parties or 
that that decision is a sutfioient 
ar swer to an application under R. 90. 
In this case the petition was mainly 
intended to get a sale adjourned and 
to have the proclamation of sale 
published in some of the well-known 
papers so that well to-do people or 
people who wanted to invest on land 
might bid at the sale. There is no 
prayer in the petition of 2-4-1921 for 
an enquiry as regards the irregularity 
or the absence of publication by beat 
of tom-tom in the village. It cannot 
be contended that, by making lan 
application for adjournment of a 
^ sale and by consenting to have evi- 
cenco adduced as regards one of the 
‘^.legations in the petitions the peti- 
tioners either abandoned their right 
t > have the sale set aside under R. 90 
O. 21, G. P. C. or under any other 
P 'ovision of law open to them. The 
object with which the learned Judge 
hold the enquiry on the petition of 
■A^pril, 1921 was only for the purpose 
of satisfying himself as regards the 
truth or otherwise of the allegations 
in that petition in order to 
consider whether the sale should be 
adjourned or not. In these circums- 


tances the lower Court erred in not 
taking evidence and disposing of thi^ 
petition on the merits. 

In this connection it is necessary 
to notice the contention that it is not 
necessary to atfix the notice of sale 
in the Collector’s Otfice. It is difficult 
to say what materials the learned 
Judge had for saying in his order of 
the 7th May, 192), that the properties 
being shrotriem lands, it was not 
necessary to atfix a copy of the notice 
of sale in the CollectOT’s office. Under 
O. 21, R. 54 “ a copy of the order 
shall bo affixed on a conspicuous part 
of the property and then upon a cons- 
picuous part of the Court-house and 
also, where the property is a land 
paying revenue to Government in the 
office of the Collector of the Dictrict 
in which the land is situate. ” It is 
argued fo) the respondent that, inas- 
much as the nroperty brought to sale 
are shrotriem villages, it was no»: neces- 
sary to affix the notice in the Office 
of the Collector of the district, for 
shrotriem villages pay only quit-rent 
of jodi and what is paid is not revenue 
and therefore O. 21, R. 54. cl. (2) does 
not apply to them. Mr. Kriehnaswami 
Aiyar, in support of his argument, 
refers to the Court-fees Act, S. 7, cl. 
V. (c) and contends that ‘ revenue ’ 
there means revenue which is collect- 
ed from ryotwari lands or from 
permanently settled estates and 
where a certain amount is paid as 
quit-rent it is not revenue but it is in 
lieu of it, and therefore R. 54 does 
not apply to a case like this. It has 
to be remembered that the CiTil 
Procedure Code is an enactment of 
the Imperial Legislature and we have 
to see whether the legislature intend- 
ed to use the expression, ‘land paying 
revenue to Govern nent,’ in the sense 
in which it is ordinarily understood 
or in any particular sense. 

From the earliest days of the East 
India Company the Revenue adminis- 
tration of the territory ceded to it 
formed an important portion of its 
activities. The word ** revenue *’ 
meant the share of the produce of the 
land which the Government, either 
the East India Company or its pre- 
decessor, took from the ryot or the 
cultivator. There is no definition of 
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the word ‘ revenue ’ in the Civil 
Procedure Code or in the General 
Clauses Act, but in the Madras 
Revenue Recovery Act of 1864 ‘ pulic 
revenue ’ is said to include for the 
purpese of the Act cesses or other 
dues payable to Government on 
account of water supplied for irriga- 
tion. It is admitted that shrotriem 
villages are liable to pay road cess. 
The short answer to the respondent’s 
contention is that shrotriem villages 
pay road-cess and therefore they are 
lands paying revenue to Government, 
but the discussion need not end here 
as the word “ revenue ” in the Madras 
Regulations as well as in Bengal and 
Bombay Regulations always meant 
the assessment which the Govern- 
ment levied from the occupier for the 
occupation of the land. In the 
Madras Regulation 24 of 1802 known 
as the Permanent Settlement Regula- 
tion, the words ‘‘ land revenue ” are 
used to denote the amount payable 
by the zamindars to the Government. 
It is therefore clear tiat what a 
zamindar pays to Government is 
revenue. Whether land held on inam 
or on other favourable tenures could 
be said to be land paying revenue to 
Government is a question which is 
not free from difficulty. In Bengal 
Law Reports, supplementary Volume, 
page 75, at page ^7 there is a case, 
Piziru'idin^. Madhusu Ian Pal Chow- 
iihry (2), in which the question was 
whether a zamindar could grant a 
piece of land rent free out of his 
zamindari. In the course of the 
judgment, Mr Justice Shamboonath 
Pandit, one jf the Judges who formed 
the full Bench observes : “ In India 
that portion of the produce of lands 
which goes to the ruling power as its 
share is called reveue ; and the pro- 
duce is money or kind received from 
the cultivators by persons entitled to 
collect as well as the collection made 
in kind or money by other inter- 
mediate holders of different grades 
from those who are above those 
persons that collect from tenants of 
the lowest grade up to thoie who pay 
the revenue directly to Government 
is also called rent.’* In another case 

(2) Beiig. L. R. Sup. 75—2 W. R. 15 

(P. B.) 


Mahomed Akir v, Afiadunnissa, (3), 
reported in the same volume at page 
794, Sir Barnes Peacock, C. J. observes 
at page 831, “ If the construction 

which I put upon the words of S. 10 
is correct, the word ‘ revenue * will 
be read in its ordinary and natural 
sense. The provisions of the section 
are natural and consistent with 
justice, and force and effect will be 
gi^en to every word of the section.” 
The word * revenue ’ therefore means 
ordinarily the share which the 
Government gets from the occupier 
as its claim upon what the Indian 
Raja and Governments got from the 
tillers of the soil. Considerable light 
is thrown upon this in the Fifth 
Report on the Fast India affairs. A t 
page 34 of the Second Volume of tiis 
Report, there is this passage ; “ To 
form a correct judgment of the weight 
of the assessment upon the country 
generally, we ought to possess the 
following data. First a knowledge 
of the rents actually paid by the 
ryots compared with the produce of 
their labour. Secondly accurate ac- 
counts of what the zaraindars and 
farmers collect and their payments 
to Government. Thirdly detailed 
accouts of the alienated lands show- 
ing the quantity of them, the person 
to whom they were granted, the dates 

of the grants and those by whom 
they are now held. 

As I have said 
earliest days of 
Company a good 
activities was directed towards the 

revenue settlement of the territory 

ceded to It by the Native Princes or 

acquired by It under treaties or other- 

correspondence 
and the earliest documents and papers 

K used to denote 

what the East India Company or 

the Government expected to get 

from the lands as its share of the 
produce. In third volume of the Fifth 
Report at page 252 there is an extract 
from the proceedings of the Board 

St. George of 
Itisaddres- 

^d to the Subordinate Collector of 

Tanjore. It begins thus : “ You will 

(3) Beng. L. R. Supp. 774—9 W. R. 1 

(F. B.) 


above, from the 
the East India 
portion of its 
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be pleased to ootnmence in the settle- 
ment of the revenues on your res- 
pective divisions without delay and 
on the following grounds : Para 1. 
Nanja. You first take the produce 
of ea^h village in Faslis 1210, 12H 
and 1212 and ascertain therefrom 
the average produce per veli. This 
average you will consider as the 
medium standard produce of the 
village ** and various directions are 
given as to how the Government’s 
share was to be ascertained. 

It is contended that certain cesses 
are not revenue : no doubt thty 
are not land revenue but anything 
which is made payable by reason of 
possession of land or that which is 
levied upon land may be taken to be 
revenue. In other words whatever 
is payable to Government either by 
way of cess or by way of dues by a 
holder of land as such would be 
revenue. 

The policy of O. 21, R. 54 is patent. 
It is for the purpose of informing the 
•Collector of the district as to the 
change of ownership of land so that 
he may proceed, in case of default of 
payment of revenue, against the per? on 
who is the owner of the land. Though 
land is primarily responsible for the 
payment of the revenue yet it is 
necessary for the revenue depart- 
ment to know who is the owner so 
that it may have its remedies against 

I him. That being so it is not possible 
to accept the contention that a 
shrotriem village is not land paying 
revenue to Government simply be- 
cause it does not pay the revenue 
which an ordinary ryotwari holding 
pays or which a Zaraindar pays. The 
learned Judge has erred in thinking 
that the shrotriem in question is not 
land paying revenue to Govern ment 
and that therefore notice of sale need 
not be affixed to the Collector’s offiie. 

The aopeal is allowed and tlie 
learned Judge is asked to take evi- 
dence and dispose of the petition as 
directed by my learned brother. 

Appeal allowt* 1. 
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KRlSdNAN AND OdQERS. .f.I. 

K. Ramann, Hin T'jer ano! 'h'r 

Defendants — Appellants. 

V. 

■f. *5. frd Aiydr — Plaintitf — • 

Respondent. 

A. A O. No, 2.lB of 15)22, against 
the order of the Sub. J .Madura, D/- 
10th March, 192i. 

(a) Provincial Inso vency Act, {V of 19 ^* 0 ) 
S. 2S Cl. ^and 4 — Share of partner vrsti in 
Official Rtciever \n:iolvent can file unit for 
it if Official receiver does not interfere 

la tsje case of aJter-acqaired property ao 
insolveat has a right to mainlaiii a suit sub- 
ject to the Official Receiver op Official As- 
signee interveaiDg and*if the Official Recei- 
ver or Oifioial assignee dii not intervene, 
the iDBoWent is entitled to go on with the 
suit and the principle to be deduced from the 
authorities is that the insolvent bis *‘a right 
against all the world except the Official As- 
aignee,” [P. 234 C. 1) 

The share of a partner is such a property 
as can be attached under the P. C. and is 
thus such a property as would vest in the 
Official Receiver 7 L. W. 516 Dist. 30 Mad- 
145 ; 16 Bora. 453 Foil. [P, 224 C. 3j 

T. h. Venkatarama Aiyar — for Ap- 
pellants. 

P> N. Appuswami Aiyar ami P- F 
Krishna^wami Aiyar — for Respondent. 

Judgment. — This case refers to 
what is ordinarily called *‘the after- 
acquired” property of an insolvent. 
The respondent, after he was idju- 
dicated an insolvent in 1909, seems 
to have started a partnerships with 
the appellant. He has now brought 
a suit to win 1 up that partnership 
and for an account and for payment 
over to him of any money that may 
be found due to him The suit was 
brought in 1919. The partnership 
had been started in 1911 and it seems 
to have lasted till the end of 1916. 
In the Insolvency proceedings, no 
Receiver seem.s to have been appoint- 
ed at first, and it was only on 29th 
March, 1919, the Official Receiver 
was appointed as Receiver. The 
defendant pleaded in the suit that 
the plaintiff was an undischarged 
insolvent and that he was not 
entitled to bring the suit, or to go 
on with it. The District Munsif gave 
effect to that objection and dismissed 
bis suit. The Subordinate Judge has 


f 
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reversed that decision and remanded 
the suit for disposal according to law. 
It is against that decision that the 
present appeal has been filed: 

The question which we hare to 
consider is whether, in the case C)f 
after-acquired property, the insolvent 
is entirely barred from maintaining 
any suit, in respect of it and whe- 
ther the Receiver alone can sue. It 
is contended for the appellant that 
the Receiver alone can sue, because 
it is said, that all the properties of 
the insolvent including his after- 
acquired property are vested in the 
Official Receiver by Sect. 28, Cls. 2 
and 4 of ^he Insolvency Act, V. of 
192i>. The argument that, as the 
right to the property becomes vest- 
ed in the Official Receiver, no right 
exists in the insolvent himself and 
that, therefore, he is not entitled to 
maintain a suit to enforce any claim 
to recover such property ; and it is 
said that, under th<^ Insolvency Act 
V of 1920, no difference is made bet- 
weer. the after-acquired property of 
the insolvent and the property own- 
ed by him at the time of the adjudi- 
cation. Tiie learned Vakil for the 
appellant relies on the case of Sub- 
barayd Chettinr r. Papathi Ammnl (I) 
as an authority in his favour for 
maintaining the proposition that he 
has put forward. But that very case 
has distinguished an earlier case of 
Sriramulu Nai fu v. An'lahimmal (2), 
which following the case of 
Fatimnhibi v. Fotimabibi (8) held 
that in the case of after- 
acquired property the insolvent has 
a right to maintain a suit, subject 
Ito the Official Receiver, or Official 
Assignee intervening and that if the 
Official Receiver or Official Assignee 
did not intervene, the insolvent was 
entitled to go on with the suit and 
thar. the principle to be deduced from 
the authorities that had been cited 
was that the insolvent had a right 
affainst all the world except the 
Official Assignee. That case has dis- 
cussed the lilnglish decisions on the 
point, as well as the earlier Indian 

(J) [1918] 7 L.W. 516— 1918 M.W.N. 

289—45 I.C. 239. 

(2) [1907] 30 Mad. 145—17 M.L.J. 14. 

(3) [1892] 16 Bom. 452. 
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decisions, and we can see no reason 
why we should not follow the princi- 
ple laid down there, as regards the 
insolvent’s after-acqiiired property. 
This case, as already stated, has been 
distinguished in Suhh^iraya Chettmr 
v. Papathi Ammal (1), which is a case 
regarding the property owned by 
the insolvents at the time of the 
adjudication . Whether that case was 
rightly decided or not, we need not 
express any opinion at nresent. 
However, it is clearly distinguishable 
from the present case, on the very 
ground that the learned judges dis- 
tinguished it from Sriramuhi NoiAu 
V. Arifialammal (2). No authority has 
been cited to show that, as regards 
the after- acquired property, the in- 
solvent cannot maintain a suit, if 
the Official Recoiver or Official As- 
signee does not interfere. We have, 
therefore come to the conclusion that 
the Subordinate Judge was right in 
the view he took, as regards this 
point, that is, as the property here is 
the after-acquired property, the in- 
solvent was entitled to continue the 
suit. The Subordinate Judge has 
also dealt with another point, maraely 
that the share of a partnei’ is not 
.such a property can be attached 
under the Civil Procedure Jode and 
is thus not such property as would 
vest in tne Official Receiver. That 
position has not been supported by 
the respondent’s learned vakil, and 
we think it is not correct. In the 
view we have taken, it is not neces- 
sary to pursue that point. The appeal 
fails and is dismissed with costs. 

Appeal dismissed . 
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Spencer and Devadoss, JJ. 

Ml. Shamsgoya Defend- 

ant — Appellant. 

V. 

Omandu Pillai and others — Plaintiff 

and Defendants—Respondents. 

A. A. O. No. 269 of 1922, Decided on 
the 21st August, 1923, against the 
decree of the Sub. J., Trichinopoly, in 
A. S. No. 60 of 1921. 
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Criminal P. C7., 8 , 14i, CL 6 —Cnsucc 4 ss/ul 
Ut$ee can tat for mtne profit without ^uing in 
tjeetment. 


An order uoder S» 145 (6) deolares the party 
found to have been in poaeesiioo of the pro> 
perty at the date of the notioe to be entitled 
to pcseeaaion thereof until evicted therefrom in 
duo ooureo of law. Thie doei not mean that 
the Buooeasful party ie thereby entitled aa of 
right, to the property in defeaeaooe of wbat> 
over legal title there may be existing in favour 
of the rightful owner. The party who was 
unsuccessful can therefore sue for mesne 
profits without suing in ejeotmeot. 

IP. 335 C. 1, 3.1 

Practice — Plaintiff can give up some reliefs 
and prett for others. 

It is always open to a plaintift to give up 
one of the reliefs to which ha is entitled and to 
press for others. (P. 32o 0. 3 J 

K. P. Ramakrishna Aiyar — for 
Appellant. 

Aravamu'la Aiyangar^tor Res- 
pondents. 

Judgmeat. — The plaintiff is a 
lessee, who in this suit claimed mesne 
proats from the defendant, who had 
kept him out of possession and had 
obtained the order of a Magistrate 
under o. 145 of the Code of Criminal 
Procedure, confirming his possession 
‘ until evicted in due course of law”. 

The District Munsif dismissed tfce 
suit, because the plaint did not con- 
tain a prayer for possession. The 
plaintifT t lease was a short one for 
3 years, and he did not want posses- 
sion at the time of instituting his 
suit The District Munsif held that it 
was necessary that the Magistrate’s 
order should be vacated and that this 
could only be done in a suit for 
ejectment. 

The Subordinate Judge held that it 
was not necessary that the Magis- 
trate’s order should be vacated, or 
that the plaintiff should bring a suit 
to recover the property. 

We agree with him. S. 145 Cl. 6 of 
the Code of Criminal Procedure 
^Clares in what terms the order of a 
Magistrate proceeding under this 
provision of law should run. 

The order declares the party found 
to have been in possession of the pro- 
perty at the date of the notice to be 

entitled to possession thereof until 

piloted therefrom in due course of 
law”. 

This does not signify that the 
uooeaaful party is thereby entitled 
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as of right, to the property, in defeas-| 
anoe of whatever legal title there 
may be existing in favour of the 
rightful own er. The Magisterial order 
only entitles the successful party to 
remain in possession, pending the 
decree of the Civil Court. The plain- 
tilf of course will have to prove hiJ 
lessor’s title at the trial of the suit. 

The form of the suit is not irateriaL 
It is always open to a plaintiff to give 
up one of the reliefs to which he is 
entitled and to press for others. 
W^hether the claim is for possession 
under Art. 47, or for mesne profits 
under Art. 109 of the Limitation Act, 
the period of limitation is the same. 

The order of remand is therefore 
right and the appeal is dismissed with 
costs. 

Appeal dismisse<{. 
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Hughes J. 

Lakshmana Iyengar — Plaintitf — 
Petitioner. 

V, 

Harnyano /yenpar— Respondent, 

Civil Rev. Pet. No. 4*^1 of 1922, Deci- 
ded on 21st August 1^23, from the 
Order-of the Court of the Dt. Munsiff 
Srivilliputtur, D/-25th April 1922. 

(<») Civil P. C.t S, 162— Court cannot amend 
where decree is in conformity with judgment 
though judgment ie apparently wror>g, 

A Court has no power to amend a decrea 
when it is in conformity with the judgment, 
not even if there is an error apparent on the 
face of the judgment. 60 L C. 368 not Foil 3 
L. W. 49J FoU. (P. 236 C. 3.] 

(6) Limitation Act, 5. 5— FTanf of knowledge 
of a fact is a good excuse. 

Where a party could not reasonably know a 
defect in the decree but applied for .'<mend- 
raeot immediately after knowledge and the 
application was rejected on a technical ground 
Held the application could be treated as a' 
review application and prior delay may be 
excused. (P. 237 C. l.J 

W. S. Subramonifi Ayyar — for Peti- 
tioner. 

T. R» Srinivasa Ayyanagr and K. S* 
Champakesa Ayyangar — for Respon- 
dent. 

Judgment. — Defendants 1 and 2 
mortgaged the suit properties in 
avour of plaintiff under ,a usufruc- 
uary mortgage deed, tn which 
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however no reference was made to the 
fact that the lands were security for 
a loan taken by defendant 1 and 2 
from Go'^erniuent. The plaintiff paid 
off various instalments due for the 
Government loan and sued for the 
amount so paid. He asked for a per- 
sonal decree against defendants 1 and 
2 and also against 3rd defendant who 
was a subsequent purchaser. Judg- 
ment was pronounced on ‘<i9th 
January, 1921 and was to the effect 
that a decree would be passed in 
favour of the plaintiff as prayed for 
in the plaint. Accordingly decree 
was drawn up making 3rd defendant 
also personally liable. 

It is now admitted by plaintiff that 
3rd defendant should not have been 
made personally liable. 

Warrant to arrest 3rd defendant 
was issued and i^rd defendant states 
that he only then came to know of 
the wrong direction in the decree and 
on 10th September, J921, he applied 
in the course of the execution procee- 
dings objecting to the execution but 
was told by the Court to apply for 
amendment of the decree. So on 20th 
September, 1921, he filed a petition 
under S. 151 and 152 of the Code of 
Civil Procedure to amend the decree. 
On 18 January, 1922 this petition 
was dismissed on the ground that the 
petitioner should not have applied for 
amendment of decree but should have 
applied for a review of the judgment. 

On 3rd February, 1922, application 
for review of judgment was made and 
this was dis missed on the ground 
that it was out of ti ue. The present 
revision petition is against this order. 

1 am asked on the authority of 
Hanumcin Lai v. Rama Peari Koer (1) 
and some other cases to say that it 
was perfectly open to the District 
• Munsif to make the required amend- 
ment and be should have done so. 
But the respondent points out that 
the present revision petition is not 
with reference to the order refusing 
to amend. I think that difficulty 
might be got over, but the- respondent 
refers me to the decision in Pitchayya 

V. Subba Rao (2), a decision of a 

» * 

(1) (19211 2 Pat. 1.. T. 151—60 I* 

C. 368. 

(2) (1916) 3 L. W., 499—34 I. O. 787. 


Bench of this Court, wherein it is 
held that a Court has no power to 
amend a decree, when it is in confor- 
mity with the judgment, not even if 
there is an error apparent on the face 
of the judgment. I think therefore I 
must hold that the decision of the 
District Munsif on the petition to 
amend was correct. 

I must confine myself to the ques- 
tion whether there is ground for revi- 
sion of the order dismissing the appli- 
cation for review as out of time. 

Tt has been argued by the petitioner 
that the application for review was 
in time, because under S. 14 of the 
Limitation Act the time taken up 
in the infructuous proceedings by 
way of application for the amendment 
must be excluded. It is very doubtful, 
however, whether S. 14, could be 
applied at all, because it can scarcely 
be said that the District Munsif was 
unable to entertain the petition for 
amendment from defect of jurisdiction 
or other cause of a like nature. But 
the time so taken up might be exclud- 
ed from calculation under S. 5 of the 
Limitation Act, if the Court was 
satisfied that the efforts of the peti- 
tioner in so prosecuting proceedings 
were bona fide and furnished sulficient 
cause within the meaning of S. 5. It 
is evident that the District Munsif 
did in fact consider that such time 
might be excluded but has not consi- 
dered the delay because no explana- 
tion was given for the delay after 
18th January, 1922 (on which date the 
order dismissing the amendment peti- 
tion was passed) up to 3rd February, 
1922, when the application for review 
was filed. 

The respondent, however,*^ points 
out, it may be correctly, thAt thJ 
question of excusing delay under S. 5, 
was a matter for the discretion of the 
District Munsif and this Court can- 
not interfere under S. 115 of the Coao 
of Civil Procedure with the exercise 
of that discretion. 

But the decree making the 3rd' 
defendant personally liable was wrong 
and the judgment illegal. There 
must be some way of remedying it 
and I think the case already referred 
to^ PHchayya v. Subba Rao (2). points 
the other way. 


1924 Madras V. Govindan Nair v. Krishnan Nair (Odgers, J.) 


The petition I. A. No, 1619. of 1921 
Bled on 20th September, 1921, may be 
itself treated as an application for re- 
view, the subsequent review petition 
jheing treated merely as a continuation 
'of the former petition. The delay in 
presentinar L A. No. 1619 of 1921 may 
be excused, for the 3rd defendant was 
lunaware of the mistake in the 
decree. 

This revision petition is allowed 
and the order set aside and the 
District Munsif will he directed to 
dispose of the application for review 
on its merits. There will be no order 
as to costs. 

Petition allowe !. 
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Odgers ard Hughes, JJ. 

Goviniaa J^air an<i others — 

Accused —Petitioners. 

V, 

fC, /sT, ^eishnan -Vatr—Coraplainant- 
-Respondent. 

Or. Rev. No. 862 of 1922 and Or 
‘R6 v. Pet. No. 720 of 1922, Decided on 
6th September 1923 revising the judg- 
ment of 1st Class Magistrate Calicut 
D/— 28th November 1922. 

— Applies to a case of more 
than two successive Magistrates, 

3. 350 (a) applies at the time when the 
euoceedmg Magistrate beigns to exercise ju- 
riediction that is every time another magistrate 

takes cognisance of a matter which has been 

begun or continued by hie predecessor. On 
principle if a second .Magistrate can act on 
evidence recorded wholly or partly by his 
predecessor and partly by himsolf there seems 
to be no reason why a third magistrate should 
not act on evidence recorded by bis predeces 

IP 228 Cl 2] 

T. Krishna Nambissan — for Peti- 
tioners. 

T. Richmond mt'f K P. Raman 

menon for Respondent. 

V. L. Ethiraj-^ior Public Prose- 
cutor. 

Pdgere, J. In this Revi-iioii case 
an *ipparently novel point is raised 
A complaint was laid for trespass 

accused on the lOfch June 
oertni! J alleged tre.spas® having 

o^rred on the 3rd June 1922. before 

Sequeira who 

the prosecution eyidenciQ aud 
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was then transferred. He was 
succeeded by Mr. Gangadara Aiyer 
who heard the defence evidence and 
was then transferred. Judgment was 
delivered on the 1 1th September 1922 
by Mr. T. A. Govinda Iyer, Second 
Class Magistrate. The appeal was 
beard by the Personal Assistant First 
Class Magistrate who con6rmed the 
conviction arrived at by Mr. Govinda 
Iyer. In this Court the learned Vakil 
for the accused raist.9 the point that 
S. 350 of the Code of Criminal Pro- 
cedure is confined to two Magistrates, 
so that the judgment by the third 
Magistrate. Mr. T. A. Govinda Iyer 
is without jurisdiction, and the con- 
viction is therefore illegal. The learn- 
ed Vakil quoted cases which however 
do not apply to the question before 
us. In Emperor v. Siikhannn PQn<lu> 
TutiQ^ (1) it was held that S. 350 applies 
only to Magistrates, .iav'iicar Singh 
V. Khega Ogha (2) followed in 
Queen Empress v. Bnsappa (3), had 
reference to Honorary Magistrates of 
which one was not sitting the whole 
time during which the case was heard. 

S. 350 runs as follows : — 

1 a ■ _ ar.y Magistrate after 

having heard and recorded the whole 
or any part of tne evidence in an 
enquiry of trial, ceases to exercise 
jurisdiction therein and is succeisded 
by another Magistrate who has and 
who exercises such jurisdiction, the 
Magistrate so succeeding may act on 
the evidence so recorded by his 
predecessor or partly recorded by his 
predecessor and partly recorded 
b.v himself ; or he may resummon the 
witnesses and recommence the enquiry 
or trial. Then follow the provisos. 

** ^ body of the section the word? 

the Magistrate so succeeding rnay 
act on the evidence so recorded by his) 
predec0.«sor do not seem to restrictl 
that Magistrate” to the second. The 
learned Vakil however relies oD; 
proviso (a) which runs, “In any trial 
the accused may when the second 
Magistrate commences his proceed- 
ings demand etc,” and it is on the us© 
of the words “Second Magistrate” in 


(11 

( 2 ) 

(3) 


1896 

1893 

18951 


26 Bom. 50. 
20 Cal. 870. 
18 Mad^ 394 


f 
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he proriso that he founds his conten- 
tion that the “second** has to be res- 
tricted to the single occurrence of one 
.Magistrate succeeding another. On 
consideration, I think the principle of 
law clearly is that the Judicial officer 
who hears the evidence shall pro- 
nounce the judgment Owing to cir- 
cumstances in this country this is 
often impossible to carry out. Hence 
the necessity for S. 350, Or. P. C. Now, 
once the principle is departed from, it 
appears to me not to matter how often 
you depart from it. For instance the 
Second Magistrate is authorised to 
act nn the evidence recorded by the 
first though ho h^s not seen and heard 
the witnesses. There seems on prin- 
ciple to be no objection, once this is 
allowed, to a third magistrate acting 
on the evidence recorded by the first. 

350 (a) applies at the time when the 
[succeeding Magistrate begins to exer- 
ise jurisdiction, that is every time 
[another magistrate takes cognizance 
if a matter which has been begun or 
ontlnued by his predecessor. It is 
[thus not correct to say that a third 
Magistrate may be regarded as the 
eecond from the point of view of 
succeeding Magistrate No. 2 in whose 
case S. 350 (a) has already been ap- 
plied when he (No. 2) commenced to 
take cognizance of the oase. So every 
time a Magistrate takes cognizance 
of a case the section is applied and 
is so to speak finished with before 
there can be any question of its 
reapplicatioii. Then when the third 
Magistrate appears, he is the 'second* 
with regard to No. 2 and that section 
is again applied to give him cog- 
nizance of a matter continued by his 
predecessor. It may be noted in this 
case there is no question of a further 
magistrate taking evidence. That 
was done by the first two. The third 
Magistrate merely delivered the Judg- 
ment. In principle, I am of • opinion, 
this makes no difference. The preli- 
minary objection thus fails. It may 
be stated that the accused did not 
apply for a de novo trial but applied 
for a de novo argument which was 
granted. The point of jurisdiction 
was not taken on appeal to the Lower 
Appellate Court. 

On the merits there is very little to 
say. The two lower Courts have 


declared that the property delivered 
to the complainant did include the 
property on which the alleged trespass 
took place. I am not prepared to say 
sitting in revision that the lower 
Courts were without jurisdiction in 
coming to that conclusion. 

The Criminal Revision Case must 
be dismissed. 

Hughes, J. — The accused wore 
found guilty under S. 447, I.P.C. and 
the conviction was confirmed on 
appeal. They have filed thi? revision 
petition and the first ground is that 
the Sub Magistrate who convioted 
them had no jurisdiction to convict 
them on the evidence wholly recorded 
by his two predecessors without a de 
novo trial. • 

It is doubtful whether in framing 
S. 350 Cr. P, C. the possibility of a 
case being dealt with by more than 
two successive Magistrates was con- 
templated. On principle if a second 
Magistrate can act on evidence 
recorded wholly or partly by his 
predecessor and partly by himself 
there seems to be no reason why a 
third Magistrate should not act on- 
evidence recorded by his predecessors. 

However that may be, as this is a 
petition in revision the High Court 
is not bound to interfere since the 
accused were not prejudiced and there* 
has been no failure of justice. They 
did not ask for a de novo trial and the 
point was not taken in the appeal. 

There is no force in the other 
grounds urged for revision. I agree 
that the petition must be dismissed. 

Petition dismissed. 
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Krishnan, j. 

Gopobondhu Complainant — 

Petitioner. 

V. 

D. Venkatesam Pantulu and others 
Accused — Responden ts. 

Cr. Rev. Case No. 743 of 922 and 
Cr. Rev. Pet. No. 623 of 1922, deci- 
ded on the 17th August, 1923, from 
the judgment of the -Joint Ist Class 
Mag. Borbampore, D/— 12th July 1922. 
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Criminal P, C.t 8, 439— Jn east of coneurrmt 
Juri^icHon a High Court con bt approached 
as a loot rtaort* 

Sven though High Court haa couourreut iarit« 
diotiou with Dt. Magittrato or Betaiona 
Judge in the matter of ordering farther 
enquiry it ia a right oourae to adopt, 
to inaiat oo the party ezhauatiTg all hia 
imnediee in an inferior Court, before he 
eomea up to High Court. The ft ot that an 
•rder for oompenaatioo paaaed along with an 
order of diaobarge ia reviaable by the High 
^urtonly. doea not alter the prooeiure. 

[P. %%S C. 1) 

S, Swaminaihdn and S, Venkata- 
chariar — for Petitioner. 

F. L. Ethiraj and C, Sambasiva Rao~ 
for Respondents. 

The Public Prosecutor — ior the 

Crown. 

Order. — It is not denied that, so far 
as this applioation is for getting a 
further enquiry ordered, it was open 
to the petitioner to go to the District 
Magistrate or the Sessions Judge. 

I aatbeing so even though this Court 
IS concurrent iurisdiction in the 
atter, I think, it is a right course to 
[opt, to insist on the party exhaust- 
g all his remedies in an inferior 
ourt, before he comes up to this 
^urt. See the view taken by the 
alcutfca High Court in Emperor v. 
Abdus Sobhan (1) and by the Allaha- 
bad High Court in Sharif Ahmad 'v, 
Qahul Singh (2). The petition there- 
fore, so far as it asks for further 
enquiry is dismissed. The petitioner 
may, if so advised, move the District 
Magistrate, or the Sessions Judge, as 
regards the order for compensation. 
Wo doubt it has been held that this 
iCou'rt alone can revise it. But as the 
iorder on the petition for further en- 
Iquiry, if in favour of the petitioner, 
Imay have a material bearing on it, 
mo order can be properly passed on it 
(at this stage. The petition will be 
dismissed, with liberty to the peti- 
tioner to move this Court again, if so 
advised. 

Petition dismissed. 


, U) [1909] 36 Cal., 643. 13 C. W, N. 
, , 753—10 Cr. li. J. 190--2 I.C. b46. 

43 All. 497—19 A.UJ. 
425—22 Or.L.J. 715—763 10. 875. 
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Krishnan and Wallace, JJ. 

C. Kunhammad and others. 

V. 

Emperor 

Cr. App. No. 1763 of 1922, decided 
on the 7th August, 1923, against the 
order of the Court of the Special Mag. 
Tirur, in S. C. No. 404 of 1922. 

Penal Code, S. 34 — Common intention to 
commit offence and acts in furtherence thereof 
make all liable. 

If two or more pertofii joia in the coiumie 
•ion of an act which amounts to an offence 
and they have a oommon irtention to do that 
act, they would all be equally liable fer the 
^oosequenoeB. iP. 330 G. 11 

A. F, K. Krishna Menon — for Appel- 
la nts. 

The Public Prosecutor — for the 

Crown. 

Judgment — The appellants before 
us were convicted by the Special Ma- 
gistrate of Tirur, under Sect. 143 In- 
dian Penal Code, and Sect- 126 of the 
Railways Act and sentenced to 5 years 
rigorous imprisonment each. The 
first contention of the learned Vakil 
for the appellants is that we must set 
aside the conviction under Sect. 126 
of the Railways Act, because there is 
no proof as against each one of the 
accused that he did anything amount- 
ing to an offence under that section. 
He relies on Aydrooss v. Emperor (1), 
in support of his contention- In the 
first place, there is the evidence if 
P. W. 1 in this case, that specific acts 
had been done by, each of the accused. 
That evidence is in general corrobora- 
ted by the evidence of P. Ws 2 and 3. 
We see no reason to discredit the evi- 
dence in this case, which has been 
accepted by the trial judge. 

As regards the authority quoted, 
that case is very different from the 
case before us. There the charge was 
under Sect. 126 of the Railways Act; 
read with Sect. 149 Indian Penal Coda 
and it was held that Sect- 149 was nol 
properly applicable to cases under tha 
Railways Act. We need not excess 
any opinion about that case. 
we have specific evidence, as already, 
stated of what each accused did, 

(1) 1923 Mad. 187—17 *1 L-W. 21-^ 
1922 M.W.N. 800—24 Or. L. J. 
360—73 I. O. 360. 


%zo 
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Even if we do not accept in detail the 
acts attributed to each of the accused, 
there can be no doubt whatever that 
all these five accused joined together 
and acted together in removing the 
rails from the railway line, in Tirur 
Railway Station. If two or more 
persons join in the commission of an 
act, which amounts to an offence 
and they have a common intention 
to do that, act, they would all be 
equally liable for the consequences. 

, The evidence given by the defence 
to show that they were not present 
at the place, where the occurrence is 
said to have taken place, has been 
very carefully analysed and consider- 
ed by the Lower Court and we accept 
the conclusions that it has come to on 
the point. We think tLat the convic- 
tion under Sect. 126 of the Railways 
Act must be confirmed. 

As regards the conviction under 
Sect. 143 Indian Penal Code, no ar- 
gument has been addressed to us to 
show that the accused are not guilty 
under that section. We confirm the 
convictions of the accused. As re- 
gards the sentence, we think that it 
is by DO means eKcessive, considering 
the very serious character of the 
offence committed and we confirm it. 
The appeal is dismissed. 

Appeal dismissed 
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Krishnan awd Wallace, JJ. 

Mulimayandi Thevan and others — 
Prisoners — Appellants. 

V 

Emperor — Opposite Party. 

Or. App. No. 1918 of 1922, Decided 
on the 7th August, 1923, againsc the 
order of the S. J., Trichnopoly, in 
a C. No. 55 of 1922. 

Evidence Act^ 8* — Fanchayaidare are not 

pereonp in authority* 

. Fabcbayatdan are not peraoDs in authority 
witbiu the meaning ot S. 34. Conaidering the 
mature of the functions of panohayatdara they 
«re practically private detectives helping the 
^lioe in finding out the crimiDali. They oan- 
Dot be treated as men having any authority 
^ver the accused. IP. 230 C. 3; P. 231 0. 1) 

*/. C, Adam for the Crown. 


Judgment. — This is an a^.pea,! 

against the conviction of. the ^^pnel-. 
lant^ by the Sessions Judge pf^^^yi- 
chinopoly with a jury for. dacd’ity 
under S. 395 Indian Penal Code. The 
conviction ir>ing by a jury, we are 
not entitled to canvass the case on the 
evidence and we must accept their 
verdict if there is no misdirection. It 
is however suggested that the jury 
had be^sn raisdir-cted on two points 
and were thus misled and prejudiced 
against the appellants. The first 
point taken is that no reference vsras 
made by the Judge to the defence 
witnesses. There was one defence 
witness called, it is true, hut all that 
he said was that the 2nd accused is a 
man of some property worth about 
Rs. 7,000. We do not think that the 
omission to bring this fact to the 
notice of the jury can be treated as at 
all material in this case. It does not 
touch the question of evidence as 
regards dacoity. 

The second point taken is that the 
learned Judge should not have admit- 
ted in evidence at all the statements 
made by certain of the panchayatdars 
that some of these accused made con- 
fessional statements before them- 
The learned Judge no doubt admitted 
these statements in evidence but in 
his charge in paragraph 7 he dis- 
tinctly told the jury that they should 
not take into consideration these con- 
fessions at all as they were not 
reliable. He also held that the con- 
fession made to one of the panchayat- 
dars examined as P. W. 27 was inadr 
missible in evidence as P. W. 27 
seems to have told the accused that 
he would be let off and thereby induced 
him to make the confession. In the 
first place we are not satisfied 
that the panchayatdars were persons 
in authority over the accused at all 
and that the confessions made to 
these (panchayatdars) could properly 
be excluded from the evidence on that 
ground. The question as to the 
authority of the panchayatdars was 
considered in Emperor v. Fernand (1)- 
It was held by the Bombay Highj 
Court that they could not be oonsi-j 
dered to be persons in authority with-| 
in the meaning of S. 24 of the 


(1) [1902] 4 Bom.L.R. 785. 
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Indian Evidenoe Act. We concur 
with that view. Considering the 
Oiture of the functions of these 
panohayatdars they are practically 
private detectives helping the Police 
in finding out the criminals. They 
cannot be treated as men having any 
authority over the accused. That 
being so, we think that the confes- 
sions made were strictly admissible in 
evidenoe. As the learned Judge has 
himself told the jury to exclude from 
their consideration these confessional 
statements, even if we suppose that 
there was a mistake in admitting 
them, that would not be a very 
material mistake after the jury had 
been warned not to take the matter 
into consideration. We therefore 
think that there was no material 
mistake of law or misdirection in the 
charge. 

We con firm the convictions and the 
sentences which are not excessive. 
The appeal is dismissed. 

Appeal dismiss-ed. 
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Schwabe, C. J. and Coleridge, J. 

N. Kesava Petitioner- 

Respondent. 

V. 

V". S, Oovindachariar and others-^ 
Respondents —Appellants. 

Civ. Mis. Pgt, No. 3304 of 1922, 
decided on the L6th April, 1923. 

Civil P. C., S. 109 (c ) — Questions of public 
importance or private i nportance tobolb par- 
ties render a case fit but not mere question 
about construction of agreement, 

Wiiat is contemplated by S. 109 (o), is a 
class of cises ia which there may be involved 
qiestioQS of public importance, or which may 
be important precedents governing numerous 
other cases, or in which, while the right in 
dispute is not expressly measurable in money, 
H is of great public or private importance to 
loth parties. General questions connected 
with the mere construction of agreements, 
which do nut raise either far-reaching questions 
of law or matters of dominant public impor- 
tance are not allowed to be the subject of 
Appeal to Privy Council. Dispute between 
•wo rival temples belonging to two different 
■eotions of the Hindu community about the 
J|8ht of one of them to hold their processions in 
•he streets of Madras turning on the construo- 
m ^ AO agreement between the temples 
made many years ago was held to render the 
OAse a at one. [P. 331 0. 2, P. 232 0. 1] 


T. Rangachariar and C, Marasimha 
chariai — for Petitioner. 

T. R, Venkatrama Sastri — for Res- 
pondents. 

Schwabe, C. J. — This is an applica- 
tion for leave to appeal to the Privy 
Council. The suit was for an injunc- 
tion and the question mainly turned 
on the interpretation of an agreement 
between two, if I may use the word 
“rival”, temples made many years ago. 
According to the contention of one 
temple, the other was, by reason of 
this agreement, permitted to hold 
certain processions in the streets of 
Madras on certain days only. Accor- 
ding to the interpretation of the con- 
tract of the other side, they were 
entitled to hold their procession on 
those days taking a second place to 
the other temple but were free to 
hold other processions on any other 
day they pleased. 

As the amount involved is incapa- 
ble of valuation, the question is whe- 
ther we should certify, under the Civil 
Procedure Code, S. 109 (r), that this is 
a fit case for appeal to His Majesty 
in Council. The meaning of that 
section has been much discussed in 
this Court and in the Privy Council, 
and in a recent case. Raja of Ramnad 
V. Tiruneelakantam Servat (H, after 
an examination of the cases, I stated 
that I understood the law to be that : 

“ what is contemplated is a class of 
cases, in which there may be involved 
questions of public importance, or 
which may be important precedents 
governing numerous other cases, or 
in which, while the right in dispute is 
not expressly measurable in money, 
it is of great public or private impor- 
tance”; 

and Coutts Trotter, J., added that in 
his view, their Lordships of the 
Judicial Committee, when speaking 
of private importance, should be re- 
garded as meaning private impor- 
tance to both parties to the litigation 
and not only to one of them. Our 
attention has been called to a recent 


(t) 1923 Mad. 232—17 M. L. W. 
775—14 M.L.J. 217—32 M. L. T. 
128—1923 M.W.N. 415—72 I. C. 
250. 
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decision of the Privy Council in Albrt^ 
ght V. Hydro Electric Power Commis~ 
aian (2), in which their Lordships 
dealing with a Canadian case stated: 


It has been the policy of their 
Lordships* Board not to entertain 
applications, which will prevent the 
decisions of the Supreme Court being 
final, on general questions connected 
with the mere construction of agree- 
ments, which do not riase either far- 
reaching questions of law or matters 
of dominant public importance.** 


It is true that in this case the main 
question turns on the proper interpre- 
tation or construction of a written 
contract ; but I think that the words 
“ mere construction of agreements ** 
in the passage quoted above mean 
when the question to be determined 
does not affect rights of great public 
or private importance; and what we 
have to consider in this case is whe- 
ther the result of the decision on the 
construction of this contract involves 
a matter of great public or private 
importance. On the whole, I think it 
Idoes. There are two temples of con- 
Isiderable antiquity and of considera- 
Ible importance. Disputes between 
(these temples have been going on for 
years. The decision which we gave 
has, in effect, determined most of 
these disputes in one way ; and I 
think it is matter of considerable pri- 
vate importance to both parties and 
almost of public importance whether 
we were right or wrong in the conclu- 
sion we have come to. 

On the whole, I think there must be 
a certificate granted under S. 109 (c) of 
the Civil Procedure Code, that this is 
a fit case for appeal to His Majesty in 
Council. 

Costs to be costs in the appeal. 

Coleridge, J. — I should like to 
make it clear that it is impossible to 
arrive at a money valuation of the 
claim between the parites and I hare 
nothing further to add. I agree to 
the order propoed. 

Leave granted. 
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Schwabe, C. J., and Wallace, J. 

Nanni Kudun^han and other 9 — Ac- 
cused. 

V. 

Crown. 

Ref. No. 5 of 1923, decided on the 
11th July, 1923. 

(0) Criminal P, C., S. 307 — >Tudge*8 opinion 
in the reference or at the hearing and the ver^ 
diet of the Jury usually are to be considered by 
High Court as a trying Court, 

Where a Judge beare a case with a Jury and 
disagrees with the jury and disagrees to such 
an extf'nt that he feels that he cannot accept 
their verdict, he is entitled to refuse to accept 
that verdict and then submits the case with 
bis reasc ns to the High Court and the High 
Court then has thrown upon it the burden of 
examiniog for itself the entire evidence in the 
case deriving such assistance as it can by 
giving what is described as due weight to the 
opinion of the Sessione Judge and the Jur; . The 
opinion of the ^eseioxs Judge is the opinion ae 
expressed In the reference or at the bearing. 
The opinion of the Jury might possibly be ex- 
pressed in some other way, but it will usually 
be found expressed in the vei^ict. The so 
called * verdict* does not bind him. It becomes 
for all legal purposes a mere ‘opinion* and this 
is what S. 307 refers to when it speaks of the 
* opinion* of the Jury. If the Court comes to 
the conclusion on that evidence that it should 
not convict if the case came before it in the 
capacity oftryieg Judge, and in arriving at 
that conclusion ii must give due weight to the 
fact that other persons have taken other 
views and have seen the witnesses, in such a 
case it is the duty of the High Court to acquit 
the prisoner. (P. 2S3, C. IJ 

(6) Criminal Trial — Identification paradee 
require moat careful scrutiny. 

Identifioa ion parades do require the most 
careful scrutiny, because if a witness has, be- 
fore the parade, seen th«> person that he is going 
to identify, it does not matter in what order 
you put this person for such a witness will no 
doubt identify that man. (P. 233. O. 2j 

The Public Prosecutor — for th« 
Crown. 

A. S. Swaminadhan amicus curiae — ■ 
for Accused. 

Schwabe, C. J. — In this case very 
probably at the suggestion of Mr. Ad- 
am the case was adjourned so that the 
accused*s interests might be presented 
by an amicus curiae and his attend- 
ance has been very useful to the Court 
in calling its attention to certain 
decisions on the construction of S. 307 
Criminal Procedure Code. Speaking 
for myself I agree with the view ex- 
pressed in Emperor v. Lyall (1) and 

(1) I19W1 29 Cal. 128—6 C.W N. 2^ 


(2) (19231 A. C. 167. 
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Emperor ▼. Anandacharan Thakur (2) 
as to the functions of the Court where 
S. 307 has been brought into opera- 
tion. I think that the intention of 
the legislature has been clearly ex- 
pressed by the section itself and it 
omes to this ; where a judge hears a 
ase with a jury and disagrees with 
be jury and disagrees to such an ex- 
ent that he feels that he cannot ac- 
cept their verdict he is Entitled to 
efuse to accept that verdict and then 
ubmit the case with his reasons to 
the High Court and the High Court 
hen has thrown upon it the burden of 
examining for itself theentire evidence 
in the case deriving such assistance as 
it can by giving what is described as 
ue weight to the opinion of the Ses- 
ions Judge and the Jury. The opi- 
ion of the Sessions Judge is the opi- 
ion as expressed in the reference or at 
he hearing. The opinion of the Jury 
might possibly be expressed in some 

I other way, but it will usually be found 
expressed in the verdict ; and I agree 
I with what was said by Benson, J., in 
\Emperor v. Chellam (3) namely. The 
Iso-called * verdict * does not bind him. 
It becomes for all legal purposes a 
mere * opinion * and this, I take it, is 
what S 307 refers to when it speaks 
of the ‘ opinion * of the jury.** I how- 
ever do not think it necessary to go 
as far as Davieta, J. in the same case 
when he suggested that the opinion 
must be something other tlian a ver- 
dict. I think the result is that this 
Court, when faced with that duty, has 
to make up its own mind realising of 
course that it has a disadvantage in 
not having seen the witnesses, but has 
a freer hand than the Court of Appeal 
generally has ; and I think that if the 
ourt comes to the conclusion on that 
evidence that it should not convict if 
he case came before it in the capacity 
of a trying Judge, and in arriving 
t that conclusion it must give due 
eight to the fact that other persons 
ave taken other views and have seen 
the witnessses, in such a case it is the 
uty of this Court to acquit the pri- 
on er. 


U) [1909J 36 Cal. 629-13 C.W.N. 
757— y C.L.J. 638-10 Cr. L.J. 32 
^ 7-2 LC. 497. 

^ > U905129 Mad. 91-3 Cr. L.J. 371. 


Now turning to the facts of thle 
case, my own feeling is that having 
read all the evidence and having 
given such weight as I can to the fact 
that the jury were ready to convict 
while the Judge thought that it would 
be perverse if they did convict, I am 
not in the least satisfied that in this 
case the right persons have been con- 
victed ; and I think one must, as in all 
criminal cases, when one is in that 
state of mind, give the benefit of any 
doubt to the prisoner. My reasons for 
saying that are that a long time pass- 
ed between the occurrence and the 
identification of any of the accused 
coupled with the fact that the assault 
and the cattle raid took place at night. 
I should be prepared to say if I had 
had the evidence before me that there 
was nothing very astonishing in the 
witnesses being able to identify by star 
light the assailants in those circum- 
stances, especially when the witnesses 
are men whose duty is to guard cattle 
or sheep by night. But I do not think 

that it is human nature on such a 
night to get a very clear impression 
of the features of persons seen at a 
short distance, which would be so 
impressed upon the mind, that on 
seeing those persons again many 
months afterwards there would be any 
certainty of recognition. In this case 
after the lapse of some months the 
accused were brought up on different 
occasions for identification and if one 
could be absolutely certain that the 
identifying witnesses had no opportu- 
nity of seeing these accused before 
the parade, the fact that these wit- 
nesses picked out the same persons 
would be strong corroboration of the 
prosecution case. But one cannot 
shut one’s eyes to tht fact that these 
identification parades do require the 
most careful scrutiny, because if a 
witness has before the parade seen the 
person that he is going to identify, it 
does not matter in what order you put 
this person for such a witness will no 
doubt identify that man. I am not| 
saying that in this case there was 
anything of that kind. It maybe that 
these persons are particulaWy lucky 
to escape. It may be that the identifi- 
cation parades were r-onduoted in such 
a way that there was no loophole and 
no possibility of any kind of unfair 
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news. But I must say on the evidence 
in this case I should not be satisfied 
to convict the accused. In these cir- 
cumstances they must be acquitted, 
Wallace, J.— I agree. I wish to say 
one or two words on the legal question 
under S. 307, Cr. P. G. It is there 
clearly laid down that, when a case 
comes up under that section to the 
High Court, the question whether the 
verdict in the case is to be for acquit- 
tal or for conviction is entirely open 
to the High Court, and left open to it 
to decide after considering the evi- 
dence and the opinions of the Judge 
and the Jury. The Court is bound in 
no way by these opinions, any more 
than a Judge trying a case with asses- 
sors, though he must give due weight 
to the opinion of tha assessors, is 
bound to follow their opinion. I 
think we are, as a Court bound, to de- 
cide for ourselves whether the evi- 
dence on which the jury based their 
verdict of “guilty” is in our eyes 
sufficient to justify such a verdict. I 
agree with the Chief Justice, for the 
reasons given by him that in this case 
the evidence is not sufficient to justify 
such a verdict. I therefore agree 
with the order proposed by the Chief 
Justice. 

Accu^t'.il acquitted. 
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SGHWABE, C. J. and COLERIDGE, J. 

Kaveribai - Ammfil by agent S. L- 
Narayana Rao — Defendant — Appel- 
lant. 

T. 

B. Mehta and Sana — Plaintiffs — 
Respondents. 

Ori. Side App. No. 41 of 1923, deci- 
ded on the 24th April, 1923, from the 
order of Kumarawarai Sastri, J., D/- 
3rd April, 1923. 

(а) [jptters Patent {Madras) Cl. 15— Order 

refusing to alter <ale vr-^clamation or to pos«- 
■ponesale is interlocutory and is not appealable. 

Uoier 01. 15 a»i order of a merely ioterloou- 
tory nature passed by a single judge on the 
original side is not appealable. 35 Mad. 1 (E. B.) 
Foil. 

(б) Civil P. C.i 3. 47^0rder refusing to 
postpone or alter terms of sale is interlocutory. 

An order refusing to postpone a sale or alter 
the terms of the sale proolamation. either by 


raising the upset prioe, or by dividing th^ 
property into lots, is only an interlocutory 
order. (P 335 O 2f 

(c) Civil P. C,, 0. ei, R. 8-i — Extension of 
timeio mortgage decree cannot-be granted. 

An application to extend the time fixed by 
mortgage decree for the purpose of allow^ing 
the amount of the decree co be raised by mort- 
gage or by private sale of such property cannot 
be granted in viesr of O. 21 B. 83. [P 235 O 21 

(rf) Civil P. C., O. 21 R- 69 — Order under 
R. 69 is merely interlocutory. 

Under O. 21, B, 69 the Court in its discre- 
tion may adjourn a sale to a specified day, and 
the order in the exercise of that dlsoretion is 
an order of a merely interlocatory nature. 

[P 235 0 

L. S. Veeraraghava Iyer and A. 
Ramakrishna Aiyar — for Appellant. 

T. Ethiraja Mudaliar — for Respon- 
dents. 

Schwabe, C.J. — This is an interlocu 
tory appeal from an order of Kumara- 
swami Sastri J,, sitting on the Origi- 
nal Side, refusing the application by 
Judge’s Summons to alter the price 
fixed, as th#» upset price in the pro- 
clamation of sale, to alter the mode 
of selling of certain part of the pro- • 
perty into a sale in convenient lots* 
instead of a sale as a whole and to 
postpone the date of the sale. 

The suit was a mortgage suit The 
preliminary decree gave what seems 
to be a short time of three months for 
redeeming. That time having elapsed, 
no application having been made for 
extension of the time and no appeal 
having been taken from the prelimi- 
nary decree, a final decree was passed 
ordering a sale. The Court then 
directed the sale on a certiin day and 
in the ordinary way under O. 21, 
R. 63, caused a proclamation to be 
drawn up. Thereafter this summons 
was taken out and the learned judge 
having dismissed it, this appeal is 
brought to this Court ; and the ques- 
tion is whether such aii appeal lies. 

Under the Code of Civil Procedure 
then in existence, which is in nany 
ways similar on this matter to the 
present Code, a Full Bench of this 
Court in Sivagami Achi v. Subrah- 
mania Ayyar (1), hell that the Court 
in exercising its powers settling the 
terms of the sale proclamation acts 
ministerially and not judicially, and 

(1) [1902] 27 Mad.. :259— 14 M.b.J. 

57 (F.B.) 
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that therefore no appeal lies. I think 
it is true to say that for the purpose 
of that decision it was not necessary 
so to hpld ; but, however that may be, 
that is a finding of the Full Bench. 
Speaking for myself, I have very 
great doubts as to whether it is a 
correct finding or not, but it is a 
finding by which we are bound, pro- 
vided there is nothin-^ in the altera- 
tion in the Code to make it no longer 
applicable. On that, an interesting 
argument has been addressed to us 
and I should myself desire to refer 
that question to a Full Bench, if I 
considered it necessary to follow that 
case in order to decide the point be- 
fore us, but I do not think it is. The 
question to be determined here must 
turn on the proper interpretation of 
the 01. 15 of the Letters Patent, which 
says : — 

“We further ordain that an appeal 
shall lie from the judgment (not being 
an order of a certain kind) of one 
judge of this Court.** 

There is no doubt that those words 
give a right to appeal in respect of 
many kinds of orders, and the law, so 
far as this Court is concerned, is to be 
found in the Full Bench decision in 
Tuljaram Rao v. AlagappaChettiar (2), 
where a very large number of instan- 
ces were given of orders, which were 
appealable and one or two instances 
were given of orders which were not 
appealable and the ^ourt came to the 
conclusion that the kind of order 
which was described was merely 
interlocutory. In my judgment, the 
order in this case was merely inter- 
locutory. It does not finally dispose 
of the rights of the parties at all. I 
should add that, in so far as it is an 

I pplication to extend the time for the 
urpose of allowing the amount ol 
30 decree, to be raised by mortgage 
r by private sale of such property, 
le Court of First Instance by reason 
f the terms of O. 21, R* 83 (3) was 
xpressly forbidden to make such 
rder, and on that ground the Court 
Lad no power to make such an order, 
■od no appeal can lie from its refusal 
o do so. So far as the question of 

, (2) [1910] 35 Mad., 1—1910 M.W.N. 
697—8 M.L.T. 453—21 M.L.J. 
1—8 1.0. 340 (F.B.) 
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granting further time is concerned, the 
power of the Court below to do so 
must be sought under O. 21, R. 69, 
which says that the Court, in its dis- 
cretion may adjourn a sale to a speci- 
fied day, and in my view, the order in 
the exercise of that discretion is an 
order of a merely interlocutory 
nature. I think the same applies to 
the question here, whether there 
should be an alteration of the terras 
of the sale proclamation, by raising 
the upset price and dividing the pro- 
perty into lots. The matter is so 
purely one of discretion of the Lower 
Court, not affecting the final rights of 
the parties it all that it ought to be 
treated as merely interlocutory. 

On these grounds, this preliminary 
point succeeds and this appeal must 
be dismissed with costs. 

Coleridge^ J.~ I agree. 

I should like to add that in my 
opinion Sivagami Achi v. Subrahmania 
Ayyar (1) needs to be reconsidered by 
a Full Bench, as in my opinion the 
alteration of the Code was deliberate 
and was intended to take away the 
ministerial functions that were alleg- 
ed to be vested in the Court and 
distinctly made it a judicial function 
from which an appeal will lie. 

Appeal dismis.' L'd ■ 
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Spencer, J. 

F. Ankamrna — Accused — Petitioner* 

V. 

P. Adribhotlu — Complainant — Res- 
pondent. 

Cr. Mis. Pet. No. 41 of 1923, decided 
on the 23rd February, 1923, from the 
Sub. Mag., Ponnur, 

Criminal P. 6\, 8a. S44 and 439 — Application 
for stay does not lie to High Court, 

Application for stay of criminal proceedings 
pending civil suit cannot be made to the High 
Court unless Magistrate has refused it. 

[P 236 C 11 

T. R. Subramania Atyar for K, 8, 
Oanapathi Aiyar — for Petitioner. 

Ch. Raghava Rao — for Respondent. 

Order. — There is no appeal or peti- 
tion pending in this Clourt in this 
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connection. This is not a oase for 
the exercise of the extraordinary 
powers of this Court, under S. 107 of 
the Government of India Act. 


I The petitioners may apply under 
D. 344, Criminal Procedure Code, to 
;he Sub-Magistrate to postpone the 
rial before him, pending the decision 
if the civil Court, and if he fails t\j 
;et a reasonable order, he may then 
.sk this Court to revise the order so 
assed. The petition is dismissed. 

Petition dismissed. 
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Sohwabe, C. J. and krishnan, J. 

Shakoor Gont-Defendant- Appellant. 

T. 

T. S* Sahavathy Pillai — Plaintiff- 

Kespondent* 

■ Ori. Side App. No. 67 of 1923, deci- 
ded on the 12th September, 1923 from 
the decree and judgment of Coutts 
Trotter, J., D/-lUh August, 1923. 

<’ (a) Contract Actt 5. 78 — Payment made to 
take delivery on terms disputed by plaintiff 
hut insisted on by defendant is under duress 
though not under * protest * and is recoverable. 

Where a defeodaot (seller) insists on pay- 
ment of a certain amount, which the plaintiff 
(buyer) maintains be is not bound to pay and 
the seller refuses to gire delivery of the goods, 
unless the buyer pays each amount and the 
buyer pays the amount and takes deli- 
very euoh a payment is not a voluntary 
payment, but a payment hnder duress or 
protest, though the payment is not made in 
terms * under protest * (P. 239 C. 1] 

(b) Tariff Act, S. 10 — Duty refers to amount 
payable after considering tariff value and rate 
of duty. 

The word * duty * in the Section must refer 
to the amount payab'e and arrived at, by 
taking into account, (a) the tariff value, and 
(b) the rates of duty. Ic the latter part of 
that Section what can be recovered is the duty 
paid, and that oa'^not be arrived at, without 
talring into account the tariff value. This 
anomaly doea remain that after the making of 
a contract, in oases where there is no tariff 
value and there is a fluotaation In the market 
^rioe, the duty in fact, that is payable, will be 
more or less according as the market price has 
risen or fallen, and on the contract ex-godown, 
the eftect would be that on a fall in the market 
price, the seller^ he can show that the mar- 
■et price has fallen, would get the benefit for 
himself really at tha expense of his purchaser. 

LP:.sd8o.ii 


A* Krishnaswami Aiyar.,S. Doroi- 
swami Aiyar and V, Thyagaraja 
Aiyar — for Appellant. 

V. V. Srinivasa Aiyangar — for Res- 
pondent. 

Schwabe, C. J. — This case, which 
is a test case, raises an interesting 
question, as to the true meaning of 
S. 10 of the Tariff Act now in force, 
Act VIII of 1894 as amended by Act 
IV of 1916. 

The facts of the case are quite sim- 
ple. The plaintiff entered into a con- 
tract in December, 1922, for the pur- 
chase by him, from the defendant, of 
certain Java Sugar, to arrive by a 
named ship, due somewhere about 
the end of the year, at a price 
working out at about Rs. 20 a owt., 
“ ex godown.** At the time of the 
contract, duty was payable on sugafi 
at 25% on what is known as the “ta- 
riff value.” This tariff value is fixed 
annually in practice, though by this 
statute S- 3 (2), 

“ The Governor-General in Council 
may, by notification fix, for the pur- 
pose of levying duties, the tariff values 
of any articles enumerated in the 
Schedules,” 

and no time is fixed for the issuing of 
such notification. In this case, the 
tariff vala** had, in fact, been fixed 
about a year previously, at Rs. 26-4-0, 
and it is accepted in this case that 
the method used by the Governor- 
General in Council, in fixing tariff 
values, is to take at the date when 
they are fixed the average of the 
market prices ruling during the pre- 
vious twelve months ending in Sep- 
tember, and the practice being 
to bring the new tariff valua- 
tion into operation from the begin- 
ning of January. In this oase, 
when the goods arrived, there had 
been a notification of an alteration 
of the tarid^ valuation of sugar, by 
reducing it from Rs 26-4-0 to Rs. 16- 
4-0, the rate of duty payable remain- 
ing the same at 25%. The effect of 
this was that the actual duty paid in 
respect of these goods was Rs. 2-8-0 
per owt , less than it would have been, 
if the old tariff value had remained in 
foroe* As the sale was ex godown^ 
the result, of course, was that the sel- 
ler paid so much less duty, while the 
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buyer would have %o pay to the seller 
a fixed price which included duty, and 
the seller would be. if his contention 
referred to hereafter is right, Rs. 2 — 
8-0 per cwt. better off than he would 
have been, if the delivery had taken 
place before the alteration of the 
tariff value. The tariff Act makes 
provision by S. 10, the object of which 
is 10 protect parties to contracts, for 
future delivery of goods, from having 
to pay more duty than, in fact, is cur- 
rent at the time of delivery, or being 
able to escape the payment of such 
duty. The principle, no doubt, is that 
merchants dealing in commodities 
may be quite willing to take the risk 
of a rise and fall in the market price 
of the commodity between the contract 
date and the delivery date, as being 
a matter which is their business, 
but merchants are not, as a rule, 
prepared to take the risk of the 
sudden alteration of prices of the 
commodities, in which they deal by 
reason of the Act of the legisla- 
ture in imposing, increasing, reducing, 
or remitting the duties payable in 
respect of those commodities * 

Sect. 10 runs: 

“ In tne events any duty of customs, 
or excise, on any article being imposed 
increased, decreased or remitted, after 
the msking of any contract for the sale 
of such article, without stipulation as 
to the payment of duty, where duty 
was not chargeable at the time of the 
making of the contract, or for the 
sale of such article duty paid where 
duty was chargeable at that time, — 
(a) if such imposition or increase so 
takes effect that the duty or increased 
duty, as the case may be, is paid, the 
seller may add so much to the con- 
tract price as will be equivalent to the 
duty or increase of duty ; and (6) if 
su 3 h decrease or remission so takes 
eil'ect that the decreased duty only 
or no duty, as the case may be, is 
paid, the purchaser may deduct so 
much from the contract price, as will 
b« equivalent to the decrease of duty, 
or remitted duty.*’ 

It is argued on behalf of the seller 
that the word “duty” in the^^ first 
part of this section refers to “ rate 
duty ” and rate of duty only and 
that, for the purpose of seeing wheth- 
that section applies or not we are 


not entitled to look at an alteration of 
the tariff value. It is argued that 
tariff value, is merely a oonvenient 
way of arriving at the market value, 
that, where, ad valorem duty is im- 
posed, it has to be paid on m» r- 
ket value, that the tariff value is 
a convenient method of arriving at 
the market value, and that the buyer 
or the seller, as the case may be, 
takes the risk of the rise or fall in the 
tariff value, in the same way as he 
takes the risk of the rise and fall of 
market value, in cases where there is 
no tariff value. I confess that, at 
first sight, I was much impressed 
with the argument in favour of that 
construction ; but on a close examina- 
tion of the statute and particularly 
looking at the history of this section. 
I have come to the conclusion that the 
contention is not right. In the Tariff 
Act of 1894, before amendment, this 
clause, i.e., S. 10 was contained, and 
there was power then, under S. 22 of 
the Sea Customs Act, which was 
then in operation, for the Governor- 
General in Council from time to time 
by notification to fix, for the purpose 
of levying tariff duty, the value of 
goods, and ^ Sch. II to that Act one 
finds that, in the case of many articles 
including sugar, there was a tariff 
valuation in the second column and a 
rate of duty in the third column ; so 
that at that time, in order to ascer- 
tain the duty payable, one had to take 
the tariff valuation fixed by the 
statute itself and take the rate per 
cent., on that tariff valuation also so 
fix«d and, indeed that was the way of 
ascertaining the duty payable in most 
of the dutiable goods in the schedule 
to that Act. It seems to me that the 
duty payable depends just as much on 
tariff valuation as on the rate of duty. 
The tariff valuation is not the real 
value ; in fact, it is agreed that it is 
based on a value of an entirely 
different period, namely, the preced- 
ing year, and the legislature has 
chosen to say, in effect, that the duty 
payable shall be, e.y.. 5 per cent i^r 
owt., a cwt, being taken to be of the 
hypothetical value, whatever the real 
value may be, of Rs. 10. The rate of 
duty payable per owt , is to be ascer- 
tained and it could only be ascertained 
by working ,out that sum, .and it 
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seems to me that, If the Governor- 
general in-CouncU makes an altera- 
tion of the tariff valuation, he is 
acting within the power of legislature 
delegated to him for this purpose and 
the position is exact!/ the same, as if 
a new statute or a new schedule was 
brought in, bjj the legislature to alter 
the tariff valuation fixed in the 
original schedule, by increasing or 
decreasing it; and in sush a case, 

T think it would be very difficult to 
arcrue that theie has not been an 
increase or decrease, as th^ case may 
be. in the duty payable. The A.ct of 
I9i 6 brought into the Tariff Act the 
power of the Governor-GeneraUin- 
Council to fix the tariff values and at 
the same time altered the form of the 
schedule, by substituting for tariff 
value merely a unit, or the words 
“a/ va'orem.*' As far as sugar was 
concerned, it became 35 per cent 
ad valorem ; but, by reason of the 
amendment to S. 3, referred to above, 
that meant, as there was a tariff 
value in existence, the same thing, 
namely 25 per cent of the tariff value. 

I can find no reason for supposing 
that it was the intention of the 
legislature in any way to alter the 
rights of contracting parties under 
S. 10 and I think they remain as 
before. In my view the word “duty ” 
in that Section must refer to the 
amount payable and arrived at, by 
taking into account, (a) the tariff 
value, and (b) the rate of duty. It is 
to be observed that in the latter part 
of that Section what can be recovered 
is the duty paid and that oannot be 
arrived at, without taking into 
account the tiriff value. This anomaly 
does remain that after the making of 
a contract, in oases where there is no 
tariff value and there is a fluctuation 
in the market price, the duty in fact, 
that is payable, will be more or less 
according as the market price has 
risen or fallen, and on a contract 
o.y Qodo\Dn^ such as this, the effect 

I would bo that, on a fall in the market 
pace, the seller, if he can show that 
the market price has fallen, would 
get the benefit for himself really at 
the expense of his purchaser. But 
Ithat results from the fact that the 
legislature in S. 10 is only oontem- 

pl&tinpT things that follow from the 


acts of Government. The words used 
are “being imposed, increased, de- 
creased, or remitted”, showing quite 
clearly that it considered only the 
imposition or alteration of duty by 
Government, leaving it to the parties 
in oases where duty is payable on 
real market value, to make their own 
arrangements by their contracts. It 
is not uninteresting to observe that 
S. 10 of the Tariff Act is based on S. 20 
of the English Customs Consolidation 
Act of 1876, the existing version of 
which is to be found in the Finance 
Act, 1901, S. 10. It wis perhaps not a 
very happy idea in drafting the 
Indian statute to take the section 
bodily from the English Act, when 
the method of levying customs in 
England and in India is totally 
dissimilar ; for, in England there is no 
duty payable on tariff value, or. 
indeed, on any value, real or other- 
wise. The duties, as far as I know, 
are all imposed there, by weight or 
measure and the sorb of question that 
has arisen in this case and as far as 
I know has arisen for the first time in 
this case, could not have arisen in 
England. S. tO might, in ray judg- 
ment, well have been made much 
clearer, so that this question could not 
have arisen. Giving the best consi- 
deration I can, to the words them- 
selves, I have come to the conclusion 
that the plaintiff in this case is right. 

A 3ec:)nd point was taken, namely, 
that this was a voluntary payment, 
and, therefore, cannot be recovered 
back. The learned Judge has found 
on the evidence before him and there 
was ample evidence to support the 
finding that the plaintiff had to pay 
the full contract amount, in order to 
get the goods, though he asked to be 
allowed to clear the goods, on pav- 
ment of an amount less than the 
con’.raot price, by reason of the 
alteration in the tariff valuation, but 
that the defendant had refused and 
insisted, as a condition of getting the 
goods, on his paying the full amount 
On these facts, it is quite clear law 
that that amounts to money obtained 
by duress. It is common in such 
cases and advisable to pay in 
terms under protest, in which case 
no question can arise. But the 
principle of law does no 5 depend on 
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the protest being made or not ; that jg 
merely evidence of the fact th;it an 
excess demand was made and that the 
plaintiff meant to retain his rights to 
claim back the excess. But tiie real 
question to consider is whether or not 
it was a voluntary payment, or 
whether it was a pay me; t extorted by 
the other party using, no doubt, as he 
thought legitimately, his hold over 
the goods, to make th 3 plaintiff pay 
what the defendant considered it was 

his right to have ; but. it cannot be 
said, under those circumstances, Jthat 
the payment was a voluntary pay- 
ment. That being so, as the defend- 
ant was wrong in his contention, as 
we hold in this case, he must repay to 
the plaintiff the amount claimed, that 
is to saj, the amount of over pay- 
ment, as money had and received to 
the use of the plaintiff. 

The appeal is, therefore, dismissed 
with costs. 


Krwhnan, J.— I entirely igree that 
this appeal fails. The judgment of 
the learned trial Judge is right and it 
must be upheld on both the points 
that have been taken before us. As 
the learned Chief J ustice has dealt 
with the ciuestions fully in his judg^- 
ment, I think it is unnecessary to add 
anything of my own in the case. I, 
therefore^ contend rnyself by sayiog 
that I agree to the order proposed by 
the learned Chief Justice. 


Appeal dismissed. 
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Odgers, J. 

Doraiswami Udayan — Prisoner — 
Appellant, 

V. 

Emperor 

Or. App. No. 1601 of 19^2, decided 
on the 26th July, 1923, against the 

order of the Court of Session, Coiraba-, 

tore. 

Grimmer/ Trial-^ Prosecution must call all 
^tnenses who prove their connexion with the 

unless it thinks that they will 
*** 0 lie or they are not necessary, 

^‘tneeaes who prove their oonneotioD 
i? transactioD, oonneoted with the 
^outioQ, . should be called, unless, the pro* 


seoutioD is under the bona Jide belief that such 
witnesses would not speak the truth, but tiie 
Public Prosecutor is not bound to cill as 
witnesses for the Crown any person whose 
evidence in his opinion is unnecessary. (1882) 
8 Cal. 121 Appr. (1915) 42 Cal. 4 22 Dist. (189-1) 
15 All. 8t; (1922) 49 Cal. 277 Foil. 

IP. 240 O. 1.2j 

L. A. Govindaraghavii Aiyat — for 
the Accused. 

The Public ProsvcuUir — for the 

Crown. 

Judgment. — In this casH one Durai- 
swami Udayan has been covicted of 
causing grievous hurt with a dan- 
gerous weapon to one Govindasarni 
Udayan by cutting him on both 
hands on the head witfi a sickle at 
Dharapuram on the 28th March 1922. 
A certain person named Thanga- 
swami died in February 1922. The 
wounded man’s grand father and 
Tfaangaswami’s mother’s father were 
brothers. The accused is the mother’s 
sister’s son’s of Thangaswami, 
Thangaswani died leaving two 
widows called Parvathi Amnial 
and Chandrodava Ammal. They 
had apparently in accordance 
with the wishes of their husband, 
executed a release deed, Ex. M. in 
favour of Govindaswanii by which 
they released to him certain proper- 
ties of tiieir deceased husband in 
which they had a widow’s estate. 
They refused to register it and 
Govindaswami had it compulsorily 
registered in the Dharapuram Sub- 
Registry on the 25th March 1922, 
three days before the occurrence in 
question. The reason lor the un- 
willingness of the widows to register 
appears from Govindaswami’s depo- 
sition in the Court of the Stationary 
Sub-Magistrate of Dharapuram as 
due to the influence of Thangasami’s 
mother i, e, the mother*in-la w of the 
widows. She wished that Thanga- 
swami and his wife should adopt 
the accused Doraiswami. There is 
thus, to my mind, ample ground for 
ill-feeling between the accused and 
Govindaswami on account of the 
registration of this release deed. Ex- 
hibit M. One point in the defence 
theory may be noticed for conveni- 
ence here, and that is, that Govinda- 
swami has concocted this case against 
his distant relative, (he accused, in 
order that he' might become an 
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undesirable person for the widows to 
adopt. I think this is extremely far- 
fetched and I must say that it is 
entirely unconTincing in the circum- 
stances of this case. [After discussing 
the evidence the j idgment proceeded:-] 

In this state of the evidence it is 
impossible for me to say that the 
accused is not guilty. A legal point 
however has been taken and that is 
this. Mr. Govindaraghava Aiyar 
points out that there are certain 
persons who, according to him, would 
have been available to give evidence 
about tht occurrence, but were not 
called. The first two are Pachaimu- 
thu and Ramiswami Udayan, the 
father and uncle of the accused. They 
more or less assisted the accused 
i^eoause when they ran up they 
caught hold of Govindaswami. Ac- 
cording to the Sub-Inspector of Police, 
P. W. 4 Govindaswami in his dying 
declaration mentioned the names of 
Thondi Goundan, Ayodya Udayan, 
Kallmuthu Udayan and Subramania 
Udayan. These were examind by the 
police but they were not called. The 
learned vakil cites in support of his 
argument two cases. In the matter 
of the petition of Dhunno Kazi (1) and 
Ram Rajan Roy v. Emperor (2). In 
the former case it is laid down that 
all witnesses, who prove their con- 
nection with the transaction, con- 
nected with the prosecution should 
be called. It will be noticed from the 
deposition of P. W. 7 that four per- 
sons ran up from the south after 
Govindaswami had turned to run to 
the north. They may or may not have 
aeen some part of what occurred. 
That is no ground for saying that 
these witnesses have proved their 
30 nnectioa with the transaction in 
question, or that they may be able 
to give important information as to 
the subject of the charge. If such 
were proved then the only thing as 
laid down in the oases referred to 
that can relieve the prosecution from 
calling the witnesses is the bona fide 
belief that such witnesses would not 
speak the truth. The 2nd case is a 
case of murder and it was laid down 


1) fm2l 8 Gal. 121—11 0 L.R, 169. 

2) [1915] 42 Cal. 422—19 C.W.N. 28- 
16 Or. L.J. 170— 27 I.C. 554. 


that in a capital case the proseoutioh 
should place before the Court the 
testimony of all the available eye- 
witnesses though brought to the 
Court by the defence. Neither of 
these considerations apply here On 
the other hand, the Full Bench of 
the Allahabad High Court has laid 
down in Queen Empress v. Darga (3) 
that the Public Prosecutor is not 
bound to Call as witness for the 
Crown any person whose evidence 
in his opinion is unnecessary. Com- 
pire also Emperor v. Reed (41. I do 
not think that the opinions stated 
in the Calcutta cases have any ap- 
plication to the present. It seems 
to me that the case is adequately 
proved against the accused by the 
prosecution evidence tendered. If 
the four persons above named could 
in fact have spoken in favour of 
the accused, it is curious that they 
were not called, nor were their names 
mentioned as persons who knew any- 
thing about it by the accused either 
in his statement before the Lower 
Court or on his appeal petition to 
this Court. He put in a written stat- 
raent before the Sub-Magistrate in 
which he alleges ill-feeling on the 
part of Govindaswami on account 
of property and that he was himself 
dragged out of his house, beaten and 
produced before the police. There 
is no mention of any person what- 
ever to whom this state of things 
would be known or who would be 
likely to have said anything material 
to record. The accused called no 
evidence. For these reasons the con- 
viction must be confimed. The ac- 
cused has been sentenced to 5 
years* rigorous imprisonment and 
was originally charged under S. 307, 
but I think somewhat mercifully the 
conviction was reduced to one under 
S. 3^6. There was a savage attack 
on a defenceless man and the wounds 
inflicted were of a very severe charac- 
ter. I am therefore not disposed tc 
interfere with the sentence which will 
also be confirmed. 

Conviction and sentence confirmed. 


(3) [l»94l 16 All. 84— (1894) A.W.N- 
7 (F. B.) 

(4) 1922 Cal. 461—49 Oal. 277—23 
Or. L.J*. 742—69. IjC. 630. 
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Krishnan Chettiar 


Spencer and Devadoss, JJ. 

^ . Nagir and another — Appellants 

V 

Krishnan Chettiar — Respondent. 

A. A. O. No. 33i of idll. Decided 
on lOtn August 1923, against the 
order of the S. J., Madura, D/-31st 
August 1922. 

Civil P. C.t S. 146 — Wkere sureties agreed to 
produce judgment-debtor on the fixed date 
but failed, closing without dismissal ff the 
execution petition does not put an end to 
their liability. 

The dafeadaut was arrested upon an execu- 
tion Petition. After arrest he paid Rs 1,750 
and as regards the balance there was ati ap- 
plication (B. A. No. 178 of 1922) under O. 21 
R. 40 that he should be released from custody 
on security being given for his reappearance. 
The surety oond executed by the appel- 
lants provided that the defendant should 
be brought before the Court on the 4th 
July 1922, and that the sureties would be 
responsible for bringing him before the Court 
on that date atid that ii. case of failure to 
produce on the said date they agreed that 
they themselves, their heirs and properties 
should be liable for Rs. 7,200u balan je due 
under the decree. It did not appear whether 
sny proceedings took place in Court on the 
4th of July 1922 but on the 20tii of July 1922 
the decree- bolder presented a petition asking 
for warrants against the defendant and 
sureties for the balance. Although the execu- 
tion petition was noted as closed there wf-s 
no order dismissing the petition moreover 
Mcurlty was given .in connection with E. A. 
No. 178 which was not shown as disposed 
off at any time previous to the order direc- 
ting warrants to issue against the sureties. 

//s/d that sureties were liable since they 
dll not plead that they produced Judgmcnt- 
debtor on 1-7-1922, 

field furthar that previous notice was not 

DeosMarys 

K. Rajha Aitjar -for Appoilaut. 

K. S. Jayaratna Ayynr arxl R 
Seturama Sastri—iot Respondent. 

Judgment. — The defendant in O. S. 
Na 174 of 19 non the file of the 
Subordinate Judge’s Court of Madura 
was arrested upon an execution peti- 

88t he paid R^ l.rsO. and as r^^gards 

t'lere was an applica- 

D ‘9^^) under 

Wer2i,Ruie4o that he should be 

iJSif . custody on security 

^ for his reapiyearsnce. 

l»24 M/31 dc 32 
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The surety bond executed by the ap- 
pellants in this case provided that 
the de endant should be brought 
before the Court on the 4th of July 
1922 and that the sureties would be 
responsible for bringing him before 
the Court on that date ^ind that in 
case of failure to produce him on 
the said date they agreed that thty 
themselves, their iieirs ai.d other pro- 
perties .shoulJ ho liable for Rs. ',200, 
balance due under the decree. " It 
does not appear whether any pro- 
ceedings took place in Court on the 
4th of July 1922, but on the 20th of 
July I92i the decree-holder presented 
a petition asking for warrant.s against 
the df>fendant and the sureties for 
the balance due under the decree. It 
appears from the manuscript execu- 
tion petition that the relief asked for 
was altered in con.sequencc of an 
otfice note put up in the Subordinate 
Judge’s Court, and that the relief as 
finally asked for was that the sureties 
be ordered to produce the defendant 
in Court and that, in default, war- 
rants should be issued against the 
defendant and the sureties. The 
decree-holder amended the prayer as 
directed, noting at the same time 
that the sureties were bound to pro- 
duce the judgment-debtor in Court 
on the 4th of July and that by 
failure to do .so they 
themselves liable for 
amount. 

The present appeal 
an application under 
Civil Procedure Code, but wrongly 
described as an application under 
S. 151 for cancellation of the Court’s 

^ A. 4 ^4 warrants 

against the judgmenf-debtor s sureti- 
es. The Subordinate Judge held that 

the order for arrest alrea y passed 

was a proper order and dismissed the 
petition. 

Now it is argued first that as the 
execution petition No. 60 of 1922 had 
been noted as closed on the 29th 
of April 1922, the liability of the 
sureties came to an end. In support 
of this argument the decision in 
Lalji Subofj r. Odoya Snnderi Mitra (1) 
has been cited. That was a decision 
of the Calcutta High Court upon 


had rendered 
the decree 

arises out of 
S. 47 of the 


(1) [1887] 14 CaL 757. 
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b. 336 of the Civil Procedure Code of 
188?. The aiuhority of this decision 
has been questioned in Sundara Reddi 
V, ^ ora (fitju Pilldi 12) and as it 
deal« with an application under 
S. 336 which corresponds to S. 55 of 
the present code, a c\se of a judg- 
ment-debt' r expressing his intention 
to apply to be declared an insolvent 
and furnishing security for appearing 
when called upon, the decision has 
notmu’h bearing on the que-5tion 
now befo re u<. In the present case, 
although E. P. No. 16 of 19i2 was 
noted as “clo'^ed” tl.ere is no order 
dismissing tlie petition, and it must 
he noted that the security was given 
in connection with E. A. 178 which 
is not shown as disposed of at any 
time previous to the order directing 
warrants to issue against the 
sureties. 

Then it is argued that the effect 
of the decree-holder asking that the 
sureties should be produced in Court 
on a date subsequent to the 4th 
of July 1922 was that he condoned 
the d< fault to produce the defend- 
ant on the 4th of July. The liability 
of the sureties to pay the decree 
amount in the present case is govern- 
ed stricily by the terms of the bond 
which they gave. In that bond they 
distinctly promised to produce the 
defendant before the Court on the 4th 
of July anh they agreed in default 
thereof to be liable for Rs. 7200. The 
amendment in the execution peti- 
tion presented on the 20th of July, 
E P. No. 118, was made under the 
orders of the Court under some mis- 
taken impression that the surety bond 
provided for the production of the 
de^’endant on any date subsequent to 
the 4th of July on which the sureties 
might be required to produce him and 
that the bond had not already been 
broken when the execution petition 
was presented. If the execution peti- 
tioner’s Vakil amended the prayers 
in the petition under the directions 
of the Court, that will not amount 
to any relinquishment or waiver of 
his rights to enforrre'the'^iirety bond. 
Although the execution petition was 
in the proper form when first pre- 

(2) [1916] 2 M. W. N. 273— 34 I. C 

407. 


sented and the sureties were not 
liable by the term® of their bond to 
be ordered to produce the defendant 
at a date after the 4th of July, the 
order finally passed against which 
they appeal, was under S. 145 for 
executing the decree against them, 
and is not open to any legal objec- 
tion. Lastly, Mr. Rajah Aiyar for 
the appellants argues that the sure^ 
ties have not been given any notice * 
that the decree-holder intended to 
proceed against them for default on 
the 4th of July and thus they have 
tad no opportvinity of showing that 
they did produce him on that date 
or of explaining their failure to pro- 
duce him, if in fact they did not do 
so, but in the grounds of Civil Mis- 
cellaneous Appeal it is not anj* where 
suggested that the appellants in 
fac:t complied with the terms of 
their bond and that the Lower Court 
should have found that in fact they 
produced the judgment-debtor on the 
4th of July. The question before the 
l.ower Court and in the appeal was 
only whether the order to arrest the 
sureties for failure to comply with 
the terms of their surety bond was 
correct, and on this point we cannot 
come to any other conclusion but 
that the Lower Court was right. 

The Civil Miscellaneous Appeal is 
dismissed with costs. 

Appeal dismissed' 
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Coleridge, J. 

{Sohkanadri) Apparao — ^Petitioner 


The Government Pleader — Opnosite 
Party. 

C. R. P. No, 312 of 1922. Decided 
on the 4th Apr 1, 1921, from the 
order of the Dt. Bhimava- 

ram, D/-24rd September, 1921. 

Madraft CivU Rules of Prartice, Rr.se S 2 
and S9 to 96^ R, S6 appHe* also to parties* 

R. 36 which presori be^tbVfeT^ lb'be“pSId 
by 8 pereon who bas got leave to inapeot 
documents, applies aa well to the case of a ^ 
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psrty to tbe suit who gets leave under R. 32, 
as to the oase of a stranger who gets leave 
under Rr, 33 to 36. IP. 213 C. 1] 

T. Ramachandra Rao — for Peti- 
tioner. 

Tke Govt, Pleader — for Respond- 
ent. 

Judgment. — The petitioner applied 
under H. 3*2 Civil Rules of Practice, 
for search of documents and was 
ordered to pay the fee prescribed 
under R. 36. He objects that there 
is no fee for R. 32 and that R. 36 
applies only to Rules 33 to 35 as 
these sections come under a separate 
heading, “Inspection of documents 
by a stranger” and that this heading 
covers Rr. 33 to 36 and not 3*2 which 
is under the heading, “Inspection 
of proceedings by a party.” 

I cannot agree for if so when he 
had put in his memorandum under 
R. 32 there the matt-er would end 
for the Rule does not say what is to 
happen thereafter. It is R. 36 that 
says “If leave is granted the follow- 
ing f aes shall lae paid and this must 
govern all the sections where leave 
is being asked. 

I dismiss the petition with costs. 

Petition dismissed' 
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AYLING aNU ODGERS, JJ. 

Ayarvali Pokker and others In re 

R. T. No. 6 of 1923, Cr. App. 
Nos 153 and 94 of 1923, Decided oti 
the 4tb April, 1923. against the sen* 
tence of the senior Sp. J. Calicut in 
oase No. 146 of 19^:2. 

(а) Crimiml P.C. S. 503—‘M'ilabar Ordinance 
1 of 1933^ S. 10 — Charge of murder — Exami^ia- 
tion of witnesess on commission is not 
authorised, 

S. 10 of the Malabar (Restoration of Order) 
Ordinance 1 of 1922 read with S. 503 of the 
Or. P. O. does not authorise a special Judge 
acting under the Ordinance to issue a com- 
miuion for the examinatioo of witne ses. 

[P. 244 C. 2j 

(б) Criminal P. C., S. 257 —In serious cases 
inconvenience of removal of convicts from 
one fait <o another about SOO niiles off by Rail 
does nof justify examination of the convicts 
an commission. 

The inconvenience and expense to the 
State. / entailed by tbd conveyance of three 
connote from Coimbatore to Calicut >vas held 
to be not to eerious that application 


2i3 

for the attendance of these witn» ASos slionll 
be deemed to be male for the purpme of vexa* 
tion or delay or deleating the ends iit* jns .ice. 
Their examination on cointn s^ion ^’os ticUl to 
be an irregularity teadiutr uaturdliy xo l'>>iUiro 
of justice thotig X accused sent ii’tcrrogaturies 
at the comm ssion. IP. 2U C, 1, 2J 

U. L. EthirnJ — for Accused. 

The Public Prosecutor — for the 
Crown. 

Ayling, J.— The four accu ed in 
this case have been convicted of 
offences und jr 30 1 and 149 1. P. C , 
murder committed in the c uirse of 
rioting, and have neen sofit- need, 
three of them to death, and the fourth 
to transportation for life. The learntd 
counsel who argvn d the case for the 
three accused Nos. 1, 2 and 4, who 
have been senten ‘cd to death, draws 
our attention at the ince|)tion of the 
hearing to the fact i hat the Ses..<ion3 
.fudge has ill* g.illy decline! to ^u n- 
inon three defence witnesses cin'd by 
the first ac •Ti'^ed and has issued a 
commission for thtir txatniimtion 
purporting to act under the pro- 
visions of S. 503 of the LTiininal 
Procedure Code He argues that this 
procedure is illegal that the accused 
have been ni iterially prejudice<i and 
that for thi-, reason the couviclions 
cannot stand. 

The trial was held undfr the pro- 
visions of Malabar (Kes:o ation of 
Order) Ordinance I of 1922, 3 10 

which provi le.s that “in the trial of 
cases under this Ordinance the Court 
shall follow the procedure laid down 
in the Codj of Criminal Procedure 
1898 for the trial of warrant cases 
and shall have all the powers con- 
ferred by the said Code on a Magis- 
trate in regard to the issue of pro- 
cesses to compel an appearance and 
to compel the production o' docu- 
ments and other moveable property.” 
Turning to the provisions of the 
Criminal Procedure Code tor the trial 
of warrant cases by Magistriites con- 
tained in Chapt> r 2l of the Code, 
we find that under S 257 “If the ac- 
cused after he has entered upon his 
defence, applies to tne Magi'^trate to 
issue any process for comoelling the 
a'tendance of any w.tness the 
Magistr ate is bound to issue the pro- 
cess ‘*unl< ss he considers that such 
applioation should bd tefused on the 
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ground that it is made for the put- 
pose of vexation or delay or for 
defeating the ends of justice.” Such 
ground has to be recorded by him in 
writing. The section was binding on 
the Special Judge who tried the case 
now und-.*r appeal. 

We have ascertained from the 
Special Judge that, on iccused being 
asked to name their witnesses, the 
first accused named thre^^ witnesses, 
Ghallil, Mokari and Kunhi Moyi 
meaning that they should be orally 
examined in Court ; and under the 
section already quoted it was his duty 
to issue processes for the attendance 
of these witnesses unless he chose to 
refuse the request on the ground that 
the application was made for the 
purpose of vexation or delay or for 
defeating the ends of justice. In the 
latter case he was bound to record 
his reasons 

The witnesses in (question are 
witnesses whose evidence, if true, 
would be of the utmost importance 
in the case. They were cited to 
prove that one of the murders chang- 
ed against the a.ccused, that of 
Kunhi Kumar Nayar, was the work 
of not accused 1.2 and 1 as alleged by 
the prosecution but of another man 
altogether, one Kunhammud who is 
said to have since committed suicide. 
The Special Judge appears to have 
nowhere in the course of the trial 
recorde 1 his reasons for refusing to 
issue processes to these witnesses, 
but in reply to a reference from this 
Court, he has reported that he 
examined them by commission ac- 
cording to his practice during these 
trials, as “to obtain witnesses from 
Coimbatore, Trichinopoly and Bellary 
and even Andamans seemed to entail 
unreasonable delay, expense and in- 
convenience.” We are not concerned 
here with the attendance of witnes- 
ses from the Andamans or even from 
Trichinopoly and Bellary, but only 
from Coimbatore ; and we do not 
think that the inconvenience and 
expense to the State entailed by the 
conveyance of three convicts from 
Coimbatore to Calicut could be 
treated as so serious that an applica- 
tion for the attendance of these 
witnesses shoul 1 be deemed to be 
made for the purpose of vexation or 


delay or defeating the ends of 
justice. It seems to us that it was 
the duty of the Special Judge, in a 
case of this character involving a 
capital charge and in view of the 
importance which the evidence of 
these witnesse.s would possess, if 
believed, to take the usual steps 
to enforce the attendance of these 
witnesses. 

Tho issue of a commission on the 
other hand, was in our opinion 
illegal. Under S. 503 the power to 
issue a commission is limited to a 
Presidency Magistrate, a District 
Magis'.rato, a Court of Sessions or the 
High Court, and the Special Judge 
con.es under none of these categories. 
His powers are regulated by S. 10 of 
Ordinance 1 of 1922 above referred to 
and as already pointed out are limited 
to the powers conferred by the same 
Cole on “a Magistrate.” We cannot 
accept the suggestion of the learned 
Public Prosecutor that the powers 
thus conferred include powers which 
under the Criminal Procedure Code 
are confined to a District Magis- 
trate. The ojuission to clothe a 
Special Judge with such powers may 
have been accidental, but we are not 
concerned with that. Reading S, 10 
of the Ordinance with S. 503 of the^ 
Code of Criminal Procpdure we can 
only conclude that the issue of the 
commission by the Special Judge) 
was ultra vires. 

The next question is what is the 
fiffect of the special Judge’s illegal 
action. We have neen referred by 
the Public Pro.secutor to S. 16 of 
Ordinance 1 of 1922 which says that 
“no sentence finding or Order shall 
be invalid by reason or any error, 
omission or irregularity in any of the 
proceedings brfore or during the 
trial unless such error, omission or 
irregularity has in fact occassioned a 
failure of justice.” We do not think 
that we can decline to interfere with 
the conviction relying on thi- ordi- 
nance. The accuseu’s right to have 
his defence witnesse.s examinefl by 
thp Judge or the Magistrate who dis- 
poses of the case is one which has 
been .secured for him by the Code 
of Criminal Procedure, and whore the 
action of the Court has deprived him 
of this right, we think it must be 
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Isaid that a failure of justice is the 
Inatural result of the irregularity 
land this is the way in which the 
Iwords of S. 537 of the Criminal Pro- 
loedure Code which are exactly the 
jsame as the words of S 16 of the 
lOrdinance have been invariably in- 
jterpreted. We do not think that this 
is affected by the fact that the ac- 
cused finding that they could not have 
their way and that the Court would 
not summon the witnesses made tfie 
best of a bad job by putting inter- 
trogatories. We think the illegality 
jis such that the only course we can 
Itake is to set aside the conviction. 

Lastly we are confronted with the 
question of what further order we 
should pass. The Court of the 
Special Judge of South Malabar has 
ceased to function from the •25th 
February 1923, and we cannot there- 
fore, even if we would, order a retrial 
by that tribunal. It has been sug- 
gested by the Public Prosecutor that 
S. 4 of Act 1 of 1923 would empower 
us to direct a retrial by t^ie Court of 
the Sessions Judge of South Malabar 
but the section in question is some- 
what obscure and we entertain grave 
doubts as to whether in itself it 
would authorise such action. On the 
other hand under 3. 11 of Ordinance 
1 of 1922, which gives us jurisdiction 
to hear the present appeal, we possess 
all the powers conferred on an ap- 
pellate Court under S. 423 of the 
Criminal Procedure Code and this 
includes the power, in reversing a con- 
viction, to direct a committal for trial. 
In the exercise of this power we ac- 
cordingly set aside the convictions 
and the sentences passed on the ap- 
pellants and direct their committal to 
the Sessions Court of South Malabar 
on the charge framed against them 
by the Special Judge in this case. At 
the same time we order that the case 
against them on this charge shall be 
transferred for disposal to the Ses- 
sions Court of Coimbatore. 

Retrial ordered^ 
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Oldfield and Ramesam, JJ. 

K. P. K. Thambitti Thamburathi 
{<ieceased) an I others — Plaintiffs — 
Appellants. 

K. V. T. Taravathi Karnavan San^ 
kara Menon and others — Defendants — 
Respondents. 

S, A. No. 1227 of 1920, Decided on 
13th December. i9i2, against the 
decree of the Sub. J., South Malabar, 
Calicut, in A. S. No 101 of 1919. 

(а) Civil P. C., 0. R, 4 {3)—Lei/al repre- 
nentaiive can tot contend contrary to what his 
predecessor has done. 

Provisions of O. 32, R. 4 (2) do not entitle a 
legal rcproseotati ve to put forth contentions 
contrary to what his predecessor has con- 
tended. IP. 246 0 . 21 

(б) Contract Act. S.200 — Grant o/meloharth 
by a person having a > authority — (h'ant may be 
ratified by a competent person. 

The grant of malcharth in itself does not 
terminate the interest of the prior mortgagee. 
That interest is terminated, not solely on ac- 
count of the grant of melcharth but cnty if and 
when the melcharthdar also finds money for 
redemption and pays it to the previous mort- 
gagee, aud hence the granting of ma/cAarfA by 
a person who is entitled to deal with the mort- 
gaged property not being itself void the same 
can be ratified by a person having authority to 
make such a grant. ,P. 216 C. 2, P. 247 C. 3J 

C. V. Ananthakriskna Aiijar and K. 
P. Ramakrishna Aiyar — for Appel- 
lants. 

Judgment. — The facts, so far as 
they are necessary for the arguments 
which we propose to consider, are 
that the second plaintiff here one of 
the appellants, is a Melcharthdar 
under a melcharth given by the first 
plaintiff, the senior lady of a Kovila- 
gam. Third plaintiff was the senior 
male member of the KovUagam. Many 
years back, the first plaintiff’s pre- 
decessor had been removed from ma- 
nagement under Exhibit XI, Sub- 
sequently, the first plaintiff, as she 
contends, was restored to manage- 
ment by Exhibit F executed by the 
senior male member, who had in due 
course succeeded the person who took 
office under Exhibit XL The suit is 
for redemption of a previous kanom 
of the KovUagam property, and the 
main question raised is whether the 
first plaintiff had authority to give 
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the m^Irhart'i. Exhibit B. There is a 
subsidiary question as to whether, if 
she had no authority to give Exhibit 
B. that was made good by the ratifica- 
tion of her action in doing so, con- 
stituted by the third plxintiS’s plex- 
dings. And lastly, there is a ques- 
tion as to the edect of the procee- 
dings and the conduct of the third 
plaintllf in the lower A ppellate Court 
and of his dea^h during their pend- 
ency in thi*^ Court and the refusal of 
bis legal represeiitative to follow his 
original pi adings. 

Dealing first with the two points 
last mentioned, we have the conduct 
of the third plaintiff in the Appellate 
Court d.scribed in paragraph 5 of the 
Court’s judgment, I’liird plaintiff’s 
connection with the case began, when 
he applied to be mode a plaintiff in 
the Court of first instance, stating in 
his atfiiavit that he approved of 
Exhibit B and that decree for redemp- 
tion of Exhibit B might be given to the 
second piaintitf. In the lower Appel- 
late Court, the Pleader for the third 
plaintirr as stated in paragraph 5 of 
the judgment under appeal, represen- 
ted that he did not ask for a, decree on 
tfie strength of The language 

of the lower Appellate Court is not 
felicitous. But v/e understand it to 
have meant that trie third pliintitf did 
not ask for a decree in favour of the 
Kavi/ajam or himself, not that he 
in any way withdrew his support of 
the second plaintilf or his suggestion 
that a decree should be passed in the 
second plaintiif’s favour. So for, we 
cannot see how the thir I piaintitf did 
anything which in any way detracted 
from the eff ect of his previous affida- 
vit as a ratification of the plaintiff’s 
act in giving Exhibit B; whether it 
did effect a ratification of chat act we 
shall consider in the sequel. 

Next, the legal representative of the 
third plaintiff in this Court was really 
joined as the legal representative of 
the second defendant although he 
does not now rely on that character 
and has appeared before us only as 
representing the third plaintiff. His 
claim to do so is not being disputed 
by any of the other parties. Mr. 
Krishna Variar on his behalf states 
that he desired to oppose the second 
plaintiff's ci tim and to repudiate the 


action of the third plaintiff, in so far 
as it approved or ratified the grant of 
Exhibit B. We are not able to under- 
stand how this can be justified by .0 
22 R. 4, clause 2, or how that pro- 
vision can be applied to the case of a 
legal representative whose predeces- 
sor never made or could have made a 
defence at all. In Birendra Kishore 
Manikya Bahadur v. Akram Ali (1) 
and Rongasami Gounden v. Nachiappa 
Goundeyi (2) it was laid dawn as settled 
law that “he who has the right to 
complain must do so when the right 
of action is properly open to him and 
he knows the facts/’ We are not 
able to understand how the present 
legal representative of the third 
plaintiff has any different legal cha- 
racter from the third plaintiff' himself 
or any which would enable him to 
abandon the third plaintiff’s conten- 
tions in the present proceedings, with 
which alone we are concerned. 

As regards his right to take other 
proceedings we of course express no 
opinion. We accordingly deal with 
the questio.i of satisfaction as bet- 
ween the first and the third plaintiffs. 
Third plaintiff in his alfidavit, referred 
to, said that on an examination of the 
records in the case he has satisfied 
himself that the melkauom deed in- 
cluded in them and this^ suit are 
proper, beneficial and prontable to 
the Kiivitagam and that all the reliefs 
asked for in the plaint might be 
granted to the second plaintiff. There 
is no doubt that, unless some objec- 
tion on that ground can be made good 
this language constitutes a clear 
ratification of the first plaintiff’s 
action in giving Exhibit B. It is 
urged that it does not constitute such 
a ratification with reference to S. 200, 
Indian Contract Act, on the ground 
that the grant of a melcharthy such as 
this, would have the effect of termina- 
ting a right or interest of third per- 
sons, the defendants. We are unable 
to follow this argument. The grant 
of a melcharth in itself does not termi- 
nate the interest of the prior mort- 
gagep. That interest is terminated, 
not solely on account of the grant 
of melcharth but only if and when the 

(1) [1912] 39 Cal. 439. 

(2) [1^191 42 Mad. 52.3 (P. C.) 
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mcAcharth'itir also finds money for 
redemption and pays it to the pre- 
vious mor'.gagee. 

This failing, we have been referred 
to S. 196, Indi in Contract Act, the 
argument being that tnere is no rati- 
fication, because the irst pliintilf 
did not purport to griut Exhibit B as 
the agent of any one competent to 
grant it; and in connection with this 
argument it has be n urged further 
that the grant of Exhibit B was 
simply Toil and on that account could 
not in any ca^e be the subject of 
ratification. Exhibit B purpo-ts to be 
granted by the first plaintiff as Valia 
Tomburathy, the title which she 
enjoys as the senior-lidy ot the fCovil- 
a^jam who would in the absence of 
any other arrangement be competent 
to grant rn^'ichurth. The propertie'«, 
the subject of the document, are 
described as belonging in the jenm 
to the lady’s KovUaijam, anH the 
document recites th it the miAchartk. 
amount has been received by her for 
the welfare of the K''vila<jnvi. \Ve 
think that Exhibit B must be read as 
executed by the first pliintitf in the 
capacity of the person who was com- 
petent to represent the Koxnlngam 
and as such to deal with its properties. 
What is said is that there can be 
no representation of the Komlajiun 
in the ordinary sense except by the 
person appointed under Exhibit XI 
who would corre'apond with the 
karnavan of a f./'toa-; and that on 
behalf of such a person first plaintiff 
could not act, because he could not 
delegate his own delegated authority 
to her. The fallacy in this argument is 
thatitregards first plainci.f’s action as 
founded only on Exhibit F and not on 
the ratification which third plaintiff's 
pleadings afford. Shortly she can 
and does plead that she acted not on 
behalf of, but instead of, the person 
empowered by Exhibit XE and that 
she acted on behalf of the members 
of the Kovilaijam, whom third plan tiff 
now represents, or his predecessor 
could have acted for; and we can see 
no objection to her doing so or, after 
third plaintiff’s ratifications of her 
acts, to their acceptance as valid. It 
is clearly useless to criticise the argu- 
ment founded on ratification on the 
ground that the third plaintiff had no 


legal right to act o i behalf of Kovil- 
iujiim For that i«i ex I ’tly I he reason 
why the doctrine of ratifioaaon is 
invoked. It has been urged that the 
doctrine cannot be invoked where the 
act generally is in itself void, but 
tlie granting of the /n('h'h<irfh by a 
person who is entitled t> dtal with 
the mortgageil property is not in 
itself voi 1. We hive been shown no 
instances in wtiich in ae.t has been 
held void for the pre-ient purpose 
where the only obje u iiUi to tin- validi- 
ty of the act is derive! fro n its being 
done without proper .aitnority. lii 
these circumstances, we hoKl ihat the 
grant of Exhibit Fi by the first plain- 
tiff was ratified by the third plaintitf 
and that nothing has uccurrod since 
his ratification, which can deprive 
it of effect. 

The result is the secon 1 appeal is 
allowed, the lower Appellate Courts 
decision being sot aside and trie appeal 
being remanded for dis:)''‘sal ac.-ording 
to law with reference to tlie other 
issues framed already. Costs to date 
in the lower Appellate Court and hero 
will be costs in the appeal and be 
provided for in the lower Appellate 
Court’s dpcroe. The stamp-value on 
second appeal will bo refunded on 
application. The question of costs 
at the trial in the Court of first ins- 
tance will be dealt with by the lower 
Appellate Court on re-hearitig with 
reference to the result thereof. 

Aooji! nJ.lowe 1. 

W ( 
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AYLING AND OiXiERS, JJ 

afterwards. 

Spencer, and Ve^^catasubba 

Rao, JJ. 

M. C. P. T. Kelu Karup — Appellant* 

V 

K P. P* Raman Nair and others — 
Respondents. 

S. A.No. 2121, of 1920. Decided on 
2l9t November 1922 from the decree 
of District Court North Malabar in 
App. 519 of 1919. 

Malabar Saswatham by grantor after 

grantor* i life is valid if for benefit o^stanoai. 

Whether a easivatham lease ia bindiog or aot 
is a mixed queatioii oi law and fact. The, 
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▼aUdity of a sas i atham demise after the life- 
time of tbe grantor will depend ou whether it 
was for the benefit of tne stanom or not. 44 M. 
509 reU iP. 248 C.l, 2J 

fb) Orant — Construction — Recitols alone not 
sufficient proof. 

wrdiaanly, the recitals in a documeut upon 
which tbt gram depends would not be suffi- 
cient evidence that the grant was made for 
t purpv>9-‘9 mejtioned therein, but they are 
requi-ed tj be supjorced by oroof aliunde that 
they were made for those purposes. No pre- 
sumpt ou as to the correctne3>< of the recitals 
arises from the mere fact that a document is 
morethan 70 yesra old, without considering 
other " ircurastances, 42 C. 876,- (P.C.) Ref. 

IP. 249 C, 1, 2] 

P, S. Narayanasawamy Aiyar — for 
Appellint. 

C. Ma lhavan Nair — for Respondent. 

Ayling and Odgers, JJ.— [24th 
March, 1922.] The District Judge has 
held th»c the Marupat, Exhibit A, 
executed by the mother of defendants 
Nos. 1 to 6 on the strength of which 
the present suit is brought is not 
binding on the Tavazhi of the exe- 
cutant becau-ie it purports to super- 
sede a saswat^iam demi-e. Exhibit I, 
executed in ftvour of first to sixth 
defendants’ father by the jenmi. It 
is clearly in the interests of the 
Tav 'Zhi to hold the property on a 
saswatham demise rather than on an 
ordinary Icanom for a term of years 
and if the s isw U'tam demise, Exhi- 
bit I, is genuine and binding on the 
successors of the .'itani who granted it, 
the District Judge is, in our opinion, 
right, in holding that the action of 
the defendants’ fa* her in executing 
Exhibit A wascontriry to the inter- 
ests of the Tavazhi ano does not bind 
the Tavazhi. Tde learned Vakil for 
the appellaot points out, however, 
that the District Judge, wbi p holding, 
contrary to the decision of the Dis- 
trict Munsif that Exhibit I is a 
genuine document, has not considered 
whether it is binding on the successor 
of the stani who granted it. This is 
so. In the plaint, the plaintitf (the 
present appellant distinctly took the 
ground that the staui had no right to 
grant irredae nable do nises. The 
same position was taken up by the 
seventh defen lant, the present stani in 
office, in paragraph i of his written 
statement; but in the course of the 
bearing of the litigation, the parties 
appear to have gone olf on another 
question as to whether Exhibit I was 
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genuine or not and the question of 
its validity after the lifetime of its 
grantor appears to have been over- 
looked. 

Issue No. 1, which was the main 
issue framed in the original suit, is 
clothed in such general terms that it 
is impossible to say by whose fault 
this point came to overlooked. 
Whether the sciswatham lease is bind- 
ing or not is a mixed question of la v| 
and fact. It is thus put by Innes and 
Muthuswami Aiyar, .TJ., in a passage 
quoted with approval in Kaithal fCuU 
tiyali V. Kuzhatte Puthen Veptil Thiru- 
mang tlath. Kanhnratan Ifm-mama (1): 
‘‘But he (the Stanomdar) is a^so mana- 
ger of the family for the time being; 
if he grants a lease or makes an 
alienation to enure beyond his life- 
time which is for the benedt of the 
family, it will be upheld, as. on the 
other hand, any such transaction, if 
prejudicial to the family will be set 
aside.” In other words, the validity 
of the saswatham demise, Exhibit I, 
after the lifetime of the grantor will 
depend on whether it was for the 
benefit of the stanom or not. We 
feel considerable doubt as to wheiher 
we should allow this point to be 
raised in second appeal especially as 
it will necessitate a finding being 
called for from the lower Appellate 
Court but. in view of the definite 
objection taken in the plaint, we 
think on the whole that it is better in 
the interests of justice to have the 
point cleared up. The District Judge 
has held that Exhibit A is invalid 
solely by reason of the existence of 
Exhibit I and we think it right that 
the validity as well as the genuineness 
of the latter should be determined be- 
fore Exhibit A is declared to have no 
effect. 

We must, therefore, call for a find- 
ing from the lower Appellate Court 
on the following issue: — 

“Was the saswatham demise, Ex- 
hibit i, binding on the stanom after 
the death of its grantor ?” 

Evidence may be adduced by either 
side. The finding to be returned 

(1) [1921] 41 M=*d. 509—13 L.W. z08- 
1921 M.W.N. 169—41 M.L.J. 20z- 
62 I.C. 62. 
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within a month after the re>opening of 
the Court. Seren days for objections. 

The remaining arguments advanced 
on behalf of the appellant: do not com- 
mend themselves to us. The question, 
whether any allowance should be 
made in respect of costs owing to the 
late stage at which this point is 
pressed on the Court, will be consider- 
ed if necessary when the second ap- 
peal is finally disposed of. 

[After the return of the finding of 
the lower appellate Court, on the issue 
referred, the following judgment was 
delivered : — ] 

Spencer, J . — This suit was brought 
by a melcharthdaVy holding under a 
melcharth granted by the 7th defendant, 
who is the stani of a stanom in M ila- 
bar, to redeem a kanoitiy Exhibit A of 
1882. The defence to the suit raised 
by the defendants Nos. 1 to 6 at the 
trial ,was that the properties in suit 
were not held under the kanomy Exhi- 
bit A, but under a saswatham grant, 
Exhibit I, of 1852. The District Mun- 
sif held that this saswatham document 
was a forgery and he gave the plain- 
tiff a decree for the redernption of the 
kanom. On appeal, the District Ju Ige 
held that the saswa ham deed, Exhibit 
I, was genuine, and that the kanomy 
Exhibit A, was void, as it was not for 
the benefit of the Tavazhi on behalf 
of whom Ohiruthayi. the mother of 
defen lants Nos. 1 to 6, executed it. 

In sec'^nd apneal the question was 
raised whether the saswatham demise, 
assuming it to be a genuine docu- 
ment, was binding on the stanom after 
the lifetime of the donor. This ques- 
tion has been raised ia the pleadings 
but has been lost sight of in the course 
of the trial. A finding' was, therefore, 
called for from the District Judge on 
the issue, “ was the saswatham de- 
mise, Exhibit I. binding on the stanom 
after the death of its grantor ?’’ The 
District Judge has now found this 
issue in the affirmative. But for his 
finding he has been obliged to rely en- 
tirely on the recital in the saswatham 
deed to the effect that the grantee had 
saved 18 items of property from laps- 
ing to the tenants of the stanom 
which held thejenwi right. Ordinarily, 
the recitals in a document upon which 
the grant depends would not be suffi- 
cient evidence that the grant was 
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made for the benefi of the religious 
institution repre ented by the donor. 
In Hari Kishen Bhagtit v. Kashi Par- 
shad Singh (2) the Privy Council ob- 
serve that alionation.s to be valid 
against reversioners, required to he 
supported by proof atiun -e that they 
were made for valid and legal neces- 
sity. The same rule applies in t *e 
case of sfu'baits and other persons who 
have no authority to alienate property 
except for the benefit or preservation 
of the estate which they represent. 
Unavoidible necessity must be estab- 
lished in order to justify absolute alie- 
nations of grants of perpetual leases 
of endowed property [u/'/o P daniappa 
Chetty V. Srei nint < Dt'ivasi ham my 
Pan iara Sonna ihi (:i)]. The District 
Judge after referring to the recitals in 
Exhibit I, has applied the test of time 
for assuming that the ^rant was [aw- 
fully made. He say-^ that the recitals 
in the kanom deed. Exhibit A. indicate 
that the saswatham right was regard- 
ed as valid, because the then stani took 
a surrender of it from Chimthayi. 

I am of opinion that the District 
Judge was not justified in assuming 
the correctness of the recitals in Exhi- 
bit 1 from the mere fact that docu- 
ment is more than 70 years old with- 
out considering other circumstances. 
He quotes in his finding the decision 
of the Privy Council in Magniram 
Sitaram v. Ka.sturbhai Manibhai (4). 
That was a case where a permanent 
lease had been left unchallenged for a 
period of nearly a hundred years and 
it was held that the Court might as- 
sume that the grant was made for 

(2) [191o] 42 Cal. 676—42 LA. 64— 
.17 M.LT. 115—19 C.W.N. 370— 
13 A.L.J. 223— 2 L.W. 21^ 21 C. 
L J. 22 )— 28 M.L.J 565— 17 Bom. 
L.R 426 -1915 M.W.N 11—27 1. 
C. 6 4 (P C ) 

(3) [1917] 40 Mad. 709—44 LA. 147— 
21 C.W.N. 729 -15 A L J. 485— 

1 Pat. L W. 6 *7—33 M L.J. 1— 

19 Bom L.R. 567— 22 M,L.T. I— 
1h17 M.W.N 5<»7— 26C.L.J. 153— 

6 L.W. 222-39 I.C. 722 (P.C.) 

(4) 19 >2 P.C. 163 46 Bom. 481 — 
49 LA. 54—24 Bom. L.R. 584— 
42 M.L.J. 501—26 C.W.N. 473— 

20 A.L.J. 371-35 C L.J 421— 
1922 M.W.N. 319— 30 M.L.T. 268 
—66 I.C. 162 (P.C.) 
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necessity so as to be valid beyond the 
life of the grantor. Their Lordships 
refer in their judgment with approval 
to Chockal ftgdm Pillai v. Mayandi 
Chettiar (5), the appeal from which is 
reported as \Litjan ii Cfietiiyar v. Cho- 
ckalimjam ^illay (6). That was a case 
in which certain lessees had remained 
in possession under a grant made by 
the manager of a temple fo’’ 79 years. 
They- claimed to have had 200 years 
of possession but it was found that the 
lease was granted in 1813 which was 
79 years before the suit of 1892. Now, 
we must ste how far the facts of the 
present case support un inference 
that the sasiv.Uhd/n grant remained 
undisputed for a long period nfter the 
death of the donor We know that the 
donor died in 186-2. This appears 
from the statement of the witness 
examined aftc-r the remand. He was 
succeeded by a had manager who re- 
linquished his otfice in 1875 under Kx- 
hibit C. From 1675 to 1882 the sta- 
nomfar wa> the same person who 
granted the konnm de nise, Exhibit A. 
He died about i904 and was succeeded 
by the 7th defend mt. 

Exhibit I itself refers to the exist- 
ence of a -rior kanom demise. The 
grantee, Kunkan N nr, in 1876 by 
Exhibit II, sol I this property Kandi.vil 
Paratnbir to idiirucluxyi, thus con- 
verting it into putrttrakdsdrn property. 
ir.xhibii 11 speaks of this item as being 
he) t under kduorn and saswathain 
right. Then, in 1 82, under Exhibit 
A, Chirutbayi purports to surrender 
the sas-Wdthani right given previously 
and to take a renewal of the kanom 
right for '24 years, the surrender being 
made a consideration for the fresh 
grant. 

As observed by the District Munsif 
the recital in Exhibit II that the pro- 
perty was held on kanom and aaswa- 
tham rights indicated that the mem- 
bers of the defendants’ family regard- 
ed the kanom as requiring to be re. 
newed from time to time upon reason- 


able term^. 

The defendants who claim to derive 
rights from Kunkan Nair, in whose 

15) LL89ijj 15 Mad. 485-6 M.X. J . 
247. 

(6) [1904] 27 Mad. 291—31 I. A. 83— 
8 C.W.N. 545-14 M L.J. 200— 

8 Sar. 5 87 (P.C.) 


favour Exhibit I was executed, cannot 
now question Chiruthayi’s power to 
deal with the property which Kunkan 
Nair had conveyed to her to be held 
as p utrauakasain property under Exhi- 
bit II in 18(6. Tiie District Munsif 
has treated Chiruthayi’s act in taking 
a renewal of the /cu/mm grmt under 
Exhibit A as a seilleinent of a doubt- 
ful title to hold under the permanent 
grant If the conduct of the parties is 
any indication oc the binding and ner- 
manent character of the aaswatham 
demise, we and that it remained un- 
challenged only for 20 years from 
1862, when the donor died, to 1882, 
when the right was surrendered. The 
defendants mide no attempt to put 
forward the right of the Tavazhi to 
hold the property under a permanent 
grant until the present suit for re- 
demption was >rought; in other 
words, althongh the aaswatliam grant 
was allowed to remain unchallenged 
for 20 years after the death of the 
donor, it has been treated as no longer 
in existence for ttie la-t 35 years pre- 
ceding this suit. I am. therefore un* 
able to accept the District .iudge’s 
con.5lusion us miintainabie on the 
facts found by him. 

We allow the appeixl and, setting 
aside the lower appellate Court’s de- 
cree, we restore the decree of the Dis- 
trict Munsif. Each side will bear 
their own co>ts here and in the lower 
appellate Court as the point on which 
the appeal succeeds was not taken 
earlier. Time for redemption, six 
montlis from thisdite. 

Venkatasubba Rao, J. — I entirely 
agree, 

As my learned brother has set out 
the facts, I shall not recapitulate 
them. The District Judge, in coming 
to the co . elusion that the sanwatham 
demise was binding on the successors 
of the staa who granted it, purported 
to rely upon the decision of the Judi- 
cial Committee of the Privy « ouncil 
in M^gniram Sitnram v tCasiurbhai 
Manibhai (4). But it seems to me that 
the learned District Judge has wrong- 
ly applied ihe rule of evidence laid 
down by their Lordships to the facts 
of the present case. If the saswaiham 
demise had rem\ined unchallenged 
from 1852 to 1918, it would, no doubt, 
have been proper to presume that the 
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grant was made in exercise of a power 
possessed by thfa d >nee and that the 
demise was lawfully, and not unlaw- 
fully, made. 

Let US look at the facts proved in 
the case The saswatham demise was 
made in lil52. The donor died in In 62. 
The successor could then have challen- 
ged thealionation. but it was conceded 
that he was a bad raanaper and did 
positive harm to the stanorn, and it 
could not. therefore, be expected from 
such a man that he would do anything 
to protect the interests of the stanoni. 
The learned District Judge very pro- 
perly ob-»erTes that noinferen'ecan oe 
drawn from the omission of this staiii 
to impugn the grant. The latter re- 
linquished the sta7iom in 1875 after the 
institution of a suit for his removal. 
Hi^ successor obtair.ed from the 
mother of defendants Nos. 1 to 6 the 
kanom deed sued on. 

Their Lordships of the Judicial 
Committee in the case quoted above, 
observed that a long lapse of time 
between the alienation and the chal- 
lenge of its validity is a circumstance 
which enables the Court to assume 
that the original g^ant was made in 
exercise of a valid power. The lapse 
of time ill the present case is not as, 
the District Judge remarks, seventy 
years ** which almost coincides with 
the allotted span of human life, three 
score years and ten” but just thirty 
years, the interval of time between 
the saswatham grant of 1852 and the 
kanom demise of 1882. 

The learnfd Judges by whom the 
finding was called for, held in effect 
that if the saswatham giant was bind- 
ing on the successors of the donor, the 
defendants’ mother was iucompeteot 
to surrender it and accept a kanom 
demise in lieu of it ; if, on the con 
trary, the saswatham was not binding, 
then the action of the defendants’ 
mother in executing the kanom was in 
the interests of, and binds, the Tavaz- 
hi. They further held that the vali- 
dity of the saswatham after the life- 
time of the grantor would depend upon 
whether it was for the benefit of the 
stanom or not. 

Having regard to the judg- 
ment delivered on the previ- 
ous occasion, we are concerned 
merely with the question of the vali- 


dity of the saswatham demise, and I 
may st ite tfiat no other quastion has 
been argued before u-a. No evidence 
was forthco ning to show that the 
grant was made for the benefit of the 
stanom. The defend mts rely solely 
upon the recitals in the de=^d. I may 
refer to a pvssage in the judgment in 
Majfiiram Sftaram v. K<tsturbhai Ma~ 
nibhai (4) : — 

“ At the lipse of 100 years, when 
every party to tlie original transac- 
tion has passed away, and it becomes 
completely impnssihle to asceitain 
what were the ciroum dances which 
caused the original grant to be made, 
it is only following tlie policy which 
the Courts always adopt, of securing 
as far as possible quiet possession to 
people who are in ap[)arent lawful 
holding of an estate to assume that 
the grant w is lawfully and not un- 
lawfully made. 

When the kanom demise of 1^82 
was executed, the donee, that is, the 
father of the defendants Nos. 1 to G, 
was alive. He lia t kn *wledge of the 
circumstances in which the original 
grant was in/ide. hy then, if the 
saswatham was valid and unimpeach- 
able, did he permit it to be surrender- 
ed ? Then again, the first defendant 
was forty- eigh c years old at the time 

of the trial of the suit and it is stated 
that several oilier membt:r3 of his 
family had also long ago become ma- 
jors- The kaiiom was not impeached 
from 1882 to 19M. It they be believed 
that their mother had needlessly sac- 
rificed their interests, there was no- 
thing to prevent them from having 
questioned her act earlier. The legi- 
timate inference to be drawn from 
these facts is that they acquiesced in 
the kanom. because they were aware 
that the saswatham demise of doubt- 
ful validity and the act of their mo- 
ther in executing the kanern was in 
the interests of the Tavazhi. 

I he position of aJ tins, is therefore, 
this. On the one hand there is the 
saswatham demise which was made 
in 1852 and which, in any event, was 
good during the lifetime of the grantor 
and was attacked after his death, 
within seven years of a prudent ma- 
nager succeeding to the office. On 
the other hanil, we have the kanom 
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demise made in 1882 when an appa- 
rently valuable right was surrendered 
by the senior most member of the 
family, that is, the mother of defen- 
dants Nos. 1 to 6, without demur on 
the part of their father who was the 
original donee and was aware of the 
circumstances in which the saswa- 
tham grant was made. We have the 
further fact that the kanom demise 
was n t impugned by defendants Nos. I 
to 6 till a very recent date. In these 
circumstances, no presumption car 
arise in favour of the truth of the 
recitals in the saswatham grant. 
There has not been the lapse of time 
sutficient to raise a presumption that 
the saswatham grant was ro ide under 
circumstances which justified the 
grant. There is no evidence to show 
that the original ^rant of 18.52 was for 
the benefit of the stanom ana that it 
is binding on the successors of the 
stani who mad j the grant. It follows 
that if the saswatham demise is not 
valid the mother of defendants Nos. 1 
to 6 was acting in the interests of the 
Tavazhi in giving up the invalid sas- 
watham right for a valuable kanom 
demise. 

In the result, I agree with the order 
proposed by my learned brother. 

Appeal af lowed. 
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Phillips and Venkatasdbba 

Rao, JJ. 

Thareesamna and others — Appellants 

V. 

The Deputy Collector^ Cochin and 
others — Respondents. 

Appeal No. 145 of 1921, Decided on 
17th April ly23, against the order of 
Dt. Court. Malabar (S.) in D. A. No. 2 
of 1919- 

Lond Acqaxa tion Act, S, 2S~-Valae tn view 
of prospective uses {not remote) ia to he const- 
dered but not the p'lrpoae of acquisition. 

The owner is entitled to the value obtainable 
in open market for the laud if put to ite moet 
lucrative use. Court may take into account 
not only the present purpose to which the land 
la applied, but a;8o any other more benedcial 
Durpote to which in the course of event* at no 
nmote pe iod it may be applied. If the epe- 
eial value exists only for the particular pur- 
chaser who has obtained powers of compul- 


sory purchase it cannot be taken into consi- 
deration in fixing the price. But when the 
special value exists also for other possible 
purchasers, the owner is entitled to have this 
element of value taken ii to consideration, 1, 
K. B. 16 at 31 and (1910) 17 C. L.J. 34 F 11. 

IP 353 Cl’ 

No evidence of former sales can generally be 
obtained which shall be precisely parallel in 
all its circumstances to the sale of the land 
compaliorily acquired, and differences will 
exist and it is impossible to state with preci* 
ion what allowance should be made for them 

IP 254 C 21 

Where the basis of the calculation is that 
be lands are valued as building sites, the 
claimants canrot aho h^ve an advantage to 
which they will be entitled only f the lands 
have been dealt with as agricultural lauds. 

(P 255 C 2] 

C. V. Anantha Krishna Aiyar — for 
Appellants. 

0. T. Groviw an Nomhiar and. T. 'S 
Visvantiiha Aiyar^fot Respondents. 

Phillips, J.— I think the District 
Judge is inclined to allow insutificient 
weight to the award itself, which is 
the estimate of an impartial officer, 
based upon evidence and personal 
enquiry, and cannot therefore be 
ignored in coming to a conclusion 
oa the evidence, but notwithstanding 
this I am not prepared to differ from 
his conclusions and I agree in the 
order proposed by my learned brother. 

Venkatasubba Rao, J. — The land 
acquired is 6 acres 56 cents in extent 
and is in Cochin Town. The learned 
District Judge has very clearly set 
out in bis judgment the situation of 
the land, and it is sufficient for the 
present purpose to say that it is close 
to Kalvetti densely cover d with 
houses and that a tidal channel runs 
through it. On the west is the Euro- 
pean quarter fronting the sea and on 
the north is the commercial land 
abutting on the back-water. The 
learned District Judge has proceeded 
on the assumption that the value of 
the land in the aforesaid two localities 
cannot furnishiany basis for purposes 
of comparison and this has not been 
seriously attacked before us. 

The main question, however is: is 
the value to be assessed on the foot 
ing that the land is agricultural, as 
has been done by the Deputy Collec- 
tor, or is its adaptability for building 
purposes to be taken into considera- 
tion, as has been done by the District 
Judge ? On behalf of the Government 
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three witnesses were examined. The 
1st witness, who is a Municipal Coun- 
cillor, admits that on the acquired 
portion people have lived for a long 
time and that there were tiled dwell- 
ing houses. He, however, states that 
it is marshy and not fit for commer- 
cial purposes and that respectable 
people would not live there. The 
second witness says that, except for 
60 feet breadth of the canal, the whole 
site is available for house building 
and admits that the most profitable 
way of developing the acquired land 
would be to deepen the channel and 
use the banks for ware-houses. He 
also says that respectable people 
would not live on the site, and the 3rd 
witness similarly deposes that the 
land is not fit for mercantile purposes, 
that it is not healthy and that well- . o 
do people would not live there. The 
effect of the evidence is that the 
sanitary conditions are not satisfac- 
tory and that people, who can afford 
to live in more healthy surroundings 
or in more fashionable parts of the 
town, would not generally reside on 
the Site acquired. The land has been 
acquired for building purposes and it 
is not disputed that, when it is 
reclaimed, it can be rendered suitable 
for house-sites. 

The learned District Judge has held 
that the owner is entitled to the value 
obtainable in open market for the land 
if put to its most lucrative use. It 
seems to me that he has stated the 
principle correctly. In The Queen v. 
Brown (1), agricultural land was held 
to have a potential value for building 
purposes, Cookburn, C. J. observing 
“ A Jury may take into 

account not only the present purpose 
CO which the land is applied, but also 
my other more beneficial purpose to 
'vhich in the course of events at no 
'‘omnte period it may be applied ’ ** 

If the special value exists only for 
the particular purchaser who has 
obtained powers oc compulsory pur- 
chase it cannot be taken into consi- 
deration in fixing the price. But when 
the special value exists also for other 
possible purchasers, che owner is enti- 
tled to have this element of value taken 

^1) 11867] L.R. 2 Q,B. 630. 


into consideration. See the observa tions 
of Lord Moulton in In re Lucas v 
Chesterfiehf Gas arnl Water Bonn! (2). 
The principle underlying this dictum, 
is that the purpose for which the land 
is acquired should not be taken into 
consideration, for, if it were so, the 
public would be purchasing, as it were, 
its own improTements. See Wernicke 
V. Sccy. of Stale (3). Land Acquisi- 
tion Act, S. 24 (.5) embodies this rule. 
But when the special value exists for 
other possible purchasers, there is a 
market in which tliat special value 
goes towards fixing the market price. 
See again the observations of Lord 
Moulton in In re Lucas an i Chester- 
field Gas an I Water Board (2) above 
cited Under S. 23, the Court is to 
take into consideration the market 
value of the land. The expression 
market value ” has been described 
“ as t 10 price that an owner, willing 
and not obliged to sell, might reason- 
ably expect to obtain from a willing 
purchaser [ Kctilash Chandra Mitra 
V. Secy, of State (4) ], and the special 
adaptability for building purposes has 
been repeatedly held to be an element 
to be taken into consideration. “ If, 
for instance, ’’says Vaughan Wil- 
liams, L. J., in Bwilfa and Marthyr 
Dare Steam Collieries Ltd.^ v. 
Fontyprid Waterworks Co. (5) he 
( the umpire ) has to assess the value 
of land which is used as an agricul- 
tural land, he is entitled to take into 
consideration its adaptability for 

building land, because that is a fact 
which is in existence at the time the 
notice to treat is given. ” 

The value for future purposes is 
generally referred to as the potential 
value of the land. “ The tribunals 
assessing compensation may take into 
account not only the present ourpose 
to which the land is applied, but also 
any other more beneficial purpose to 
which, in the course of events, it 
might within a reasonable period be 

applied ” Lord Halsbury’s 

Laws of England Vol. VI, page 37. 


(2) [1909] 1 K. B. 16-77 L. J K. B. 
1009- 24 T. L R. 858—99 L. T 
767— 72 J P.437—6 L.G.ft. 1106* 


(3) 

14) 

(5) 


1909 

1910 
1902 


13 C W.N. 1046-2 LC. 562* 
17 C. L. J. 34—18 I. C. 638- 
2 K. B 135. 
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This is a well estabUshe'l principle 
and has been recognised in numerous 
decisions in Tndii- It was held in 
Prf'mrf.un-t Bursal v. Collector of 
Calcutta that the correct principle 

to apply IS to assess the -narket value 
of the prop rty not according to its 
present dispo-ition but as laid out in 
the most luoraUve and advantageous 
wav in which the owners could dispose 
of it(p- lOS). SimiUrlv in la re The 
CoTertor of Poona v. Kas^inath Kha.'ifjt- 
wn!a {!), where the land acquired was 
originally devoted to agricultural 
purposes, co npensatio i was awarded 
on the footing of the most lucrative 
use cf the la -d; and it was not disput- 
ed lhatthere the mo-;c advantageous 
way was to u-;e it for building pur- 
poses. This principle w^s applied in 
In the mattf'r o* the Pan I Ac iuisition 
Art, Munji K>‘tseu (HI where the land 
acquired lay in the vicinity of a town 
where building was going on and 
there w.as a fair probability of the 
owner being able, owing to its situa- 
tion, to sell or lease his land for 
building purpost s. I may aNo refer 
to a recent ded' ion of this 
Raohunatho Rao v. Senj of State 
which recognises this principle. 

The Deputy C illector arrived at the 
value of the I in 1 by capitalizing 
income. T e income w is necessarily 
of the la' d a ccording to its present 
disposition and n''t as laid out in the 
most iucraiiv*' and aivmtageous way 
in which the owner could dispose of 
it The in'^ome was of the land as 
used for agrionltu'al purposes. The 
method adopted is opposed to the 
principle as enunciated in the deci- 
sions on the subject both English and 
Indian. Tiie learned District Judge, 
on the other hand, has adopted the 
method of valuation of fixing the 
price with reference to the value of 
the lands adjacent co the land acquir- 
ed and possessing similar advantages. 
I have no dount whatsoever that he 
has adopfed the correct method. 

( 6 ) [1876 2 Cal. 10.3. 

(7) 10 Bom. 585. 

( 8 ) 1891 J 5 Boni 27“. 

(9) [1920] 41 Mad. 264 — 13 L.W. 11 — 

p9 M L.J 623-1920 M 759 ^ 

28 M. L. T. 397—60 I. 0. 187. 


I have so far dealt with tho prin- 
ciple 10 be applied in determining the 
compensation. The next question to 
be decided is, has the District Judge 
come to a right conclusion on the 
evidence before him ? In my opinion, 
he has correctly appreciated the 
evidence, and. as I aert e with his 
conclusion, I shall deal with this 
aspect of the case very brief.'y. He 
has adverted to the sale deeds cover- 
ing the land'i in the vicinity. Of 
these it seems to me that the follow- 
ing are material and furnish the basis 
for the valuation of the land in 
question. (1) Ex. IX relates to No. 
369 soli in 1913 at Rs. 75 per cent. (2) 
Ex. VI relates to No. 3 '2 sold in I9l6 
at Rs. 80 oer cent- l3) Ex VIII relates 
to No 360 sold in 1*^17 at Rs 100 per 
cent. (4) Kx XI relates to the thirty- 
years leases grafted by the Munci- 
pality in 1918 at Rs 176 to 22.5 per 
cent, of Survey No. 578 reclaimed by 
the Municipality. Then we have 
another class of sale deeds which 
have not the same direct bearing on 
the question but which, in a greater 
or less decree, prove that the value 
of land has been rising and is 
generally high throughout Cochin : 
(1) Ex. VII which relates to No. 79 
sold for Rs. 170 per cent, in 1919 after 
the date of the nrtificat'on. ( 2 ) 
Ex III which relates to No. 607 which 
fetched in 1918 Rs. 700 a cent. (3) Ex. 
XXII i which relates to No. 571 which 
fetched Rs. 1,440 a cent. This was 
in 1919 a' ter the date of the notifica- 
tion. On this material and on some 
oral evidence, the District Judge has 
come to the conclusion that Rs. 100 
a cent, fairly represents the value of 
sites with a good toad frontage in the 
locality in question I arr not pre- 
pared to disagree with him. As was 
obr-erved in In re Tne T*uHtee}< ft-r the 
imprevement of the City <>/ Bombay v. 
Ker^andas ( 0), no evidence of former 
sales can be obtained which shall be 
precisely parallel in all its circum- 
stances to the sale of the land 
compulsorily acquired, and ditferences 
exist, and it is impossible to state 
with precision what allowance should 
be made for them The learned 


UO) [19081 33 Bom. 28-10 Bom. D 

6R. 88 
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District kludge has rightly refused to 
adopt a valuation based on Exs. HI 
and XXIII, The lands comprised by 
them are situated in the northern 
portion which, as alreaiy ob;-erved, 
is the valuable cominercia! land abut- 
ting on the backwater. No. 79 fetched 
no doubt Rs. 170 per cent, hut tl is 
vfact is not very useful, not only 
because the sale was subsequent to 
the dale of the notirioation but a^so 
because the plot is, is the District Judge 
discribes it, ‘ a good corner block. ’ 
I may here state that, in respect of 
the land covered by Kx. XI, it costs 
the Muiiicipility R-. 80 per cent, to 
reclaim it. It wa-; ars^ued on behalf 
of some of the claimants that the 
thirty-year lease of chis reclaimed 
land fetched on the aver ige Rs. *?,00 
per cent, and dedu-ting Rs. ^0 from it 
a compensation of at least Rs. 120 
percent, should have been awarded 
But this argument ignores the fact 
that the situ atiou o^‘ the reclaimed 
land, No 578, is more favourable 
than that of the 1 ind in question. The 
former is much nearer the commer- 
cial quarter of the town. 

Dealing w<(h individual claims, in 
regard to Nos. 373 to 7.^ the Dt. Judge 
thinks, that, as they constitute a com- 
pact site, Rs, H't> per cent, would be 
reasonable, and he deducts for costs of 
reclamation R>. t^O and awards Rs. 40 
per cent. Ian saMsfied that this is 
a fair valuation It is difficult to say 
whether Rs. IdO or Rs. 120 or a little 
more or less is the proper value of the 
land, and it is equally difficult to say 
whether the co-^i of reclamation would 
be Rs. 80 or Hs. 60 or some other fi- 
gure near it. The Di.trict Judge had 
before him the cTidence that it costs 
the Municipality Its 80 per cent .to 
reclaim the land covered by Ex. XI. 
It is, indeed, imoossible to accurately 
estimate the costs of reolim ition. It 
will depend upon the state of the 
land acquired, and costs of labour and 
of mattrial. As their Lordships of 
^e Judicial Coinmittee observe in 
In Secy, of Stnie for Foreign Affairs 
T. Charles Worth PiUink and Co. (11). 

In such an enquiry relating to sub- 
jects abounding with uncertainties. 


(H) [1900] 26 Bom. 1—38 I. A. 121 

8 Sar. 1. (P. C.) 




there is more than ordinary room for 
guesswork, and it would be very un- 
fair to require an exact exposition of 
reasons for the conclusions arrired 
at.” On the whole, however, I have 
come to the conclusion that Rs. 40 
per cent, is a proper ' aluation. 

In rdgari to the valuation of a 
house on this s;te there has been some 
dispute. The le irned District Judge 
allowed Ks. 2,000 for it. There is evi- 
dence that it is worth that sum and 
there is no evidence contra. 

Mr. Anuntakrish na Aiyar argued 
on behalf of the claimant.^ to wliom 
these portions of the land belonged 
that his clitnts were entitled to the 
value of the trees on the land on the 
footing that they were fruii-bearing 
trees. The contention is untenable, 
because the basis of the calculation 
being that the lands are valued as 
building sites, the claicnants cannot 
also have an advantage to which they 
will be entitled OTily if the lands have 
been dealt with as agricultural linds. 
On the other hand whai his been 
awarded is an inclusive price, and the 
claimants cannot be heard to say that 
the trees should be separately assess- 
ed as fruit-bearing tret.**. 

The next item to be dealt with is 
item No. 392. For ihe land and hou- 
ses the District Judge has awarded 
Rs. 6,000. The valuation of Rs. 75 
per cent, allowing for the inferiority 
of the site, is, in my opi))ion, right. 
The houses are valued at Rs. 4,800, 
and I am not prepared to say that the 
amount is excessive. The District 
Judge also takes note of the fact that 
there was an offer of Rs. 6,000 for the 
land and the houses together. I see 
no reason to differ from the findings 
of the District Judge on any of these 
points. 

These conclusions will entail the 
dismissal of Appeal No. 145 of 1921 
and the memorandum of cross appeal 
fi^ed on behalf of the 1st respondent, 
the Deputy Collector of Cochin. They 
will accordingly be dismisied with 
costs. So far as the memorandum of 
objections is concerned, the costs will 
be paid by the 1st respondent to the 
appellant and 3rd respondent sepa- 
rately and will be taxed on the res- 
pective amounts claimed against each 
in the memo gndum of objections. 
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Tnere remains only one matter to 
be dealt with, the compensation fixed 
in respect of No. 378. The District 
Judge allowed only Rs. 50 per cent, 
on the ground that tho land in ques- 
tion did not have a proper access or a 
good frontage. He further allowed 

Rs. 1,000 for a house standing on the 

site. Adding the statutory 15 per 
cent, he fix -d the total sum at Rs. 
1,840. The valuation was not seri- 
ously disputed either by the claimant 
or by the learned Advocate General 
who appeared on behalf of the Go- 
vernment The District Judge, how- 
ever, was under misappiehension as 
regards this portion of the claim. He 
thought that there was an omission 
on the part of the owner to make a 
claim pursuant to the notice given 
under S. 9, and he held that S. 25 (2) 
was. therefore, applicable and refused 
to grant as compensation more than 
the amount awarded by the Collector, 
namely, Rs 1,530 odd although on the 
merits he came to the conclusion that 
Rs. 1,840 was the correct valuation. 
It is now conceded that there was a 
claim pursuant to the notice under 
S. 9 and that there was an oversight 
on the part of the District Judge. 
The learned Advocate Genera , how- 
ever, sought to support the ju Igment 
on the ground thU it appears from 
the record that the application by the 
owner under 18 reQuiring a refer- 
ence to the Court was made after 
the expiry of the period of six weeks 
mentioned in Cl. 2 of that section. The 
point-was for the first time taken before 
UP, ard we are not in a position to 
say that, if an opportunity had been 
given to the owner, he would not 
have had an answer on this part of 
the case, and we cannot nee our way 
to allow this objection to prevail. 
That objection failing, we must neces- 
sarily allow the memorandum of cross 
objections filed by the 2nd respondent 
to the extent found in his favour by 
the District Judge. He will pay and 
receive proportionate costs both here 
and in the lower Court. 

Appeal dismissed. 
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AYLING AND OOGERS, JJ. 

Allaga Pillai —Petitioner. 

V. 

Opposite Party. 

Cr. Rev. No 706 of 1922 and Or. 
Rev. Pet. No. 591 of 1922, Decided on 
March 22nd 1^23, from the judgment 
of Sub. Divl F. C. Magistrate Madura 
Town in Cr. App. 60 of l‘^22 

Cr. P, C, S, Sy — Special poivera -by Govern^ 
merit notification are valid. 

Notification of Government published in the 
Fo''t St. George Gazette under date 4th June 
1915 empowers the Second Class Magistrates 
meutioned in the ist appended to the Notifi- 
cation to try cases under the Opium Aot. This 
is a special emp^.>wering of the person within 
S. 39 of the Cr. P. Cjde. 16 Cr- L- J, 268 ref, 

IP. 256, C. 2j 

V N. Venkatavaradachari — for Peti- 
tioner. 

The Public Prosecutor — for the 
Crown. 

Order. — The only point raised in 
this Criminal Revision Case is, that 
the Magistrate who cried Che case, Che 
Second Class Magistrate of Thiru- 
mangalam, had not been empowered 
to try cases under the Opium Act, I 
of 1878, as required by S 3 of the Act. 
We are referred to a Notification of 
Government published in the Fort St. 
George Gazette under date 4ch June 
1915 which empowers the Second 
Class Magistrates mentioned therein 
by virtue of their office to try cases 
under the Opium Act. The Se'.ond 
Class Magistrate of Thirumangalam 
is mentioned in the list appended to 
the Notification. We entertain no 
doubt whatever that tnis is a * special 
empowering* of ihe person holding 
that office in virtue of his olfice with- 
in the meaning of S. 39 of the Crimi- 
nal Procedure Code and would satisfy 
the requirements referred to by the 
learned Judges in Mahomed Ksim v. 
Emperor (1), 

The petition is dismissed. 

Petition dismissed. 


allaga Pillai V. Emperor 


(1) [19151 2 L.W. 233—17 M.L.T. 191 
— 1915 M.W.N. 269— 16 Cr. LV.J. 
268— 28 LO. 156. 
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(SPEOIAIi BENCH), 


SOHWABB, O.J., COUTTS-TROTTBR AND 

Kumaraswami Sastri, jj. 

In re Oourt Fees, 

Interpretation of statutes^** S'rom a certain 
date ** m«ans on and after that date. 

A notifioatioD oontaioed in Fori St. Qeorge 
Qaeette ol May 6th of 1923 publiabed fresh rules 
impoBing iooreased iustitutioo fees on the suits on 
the Original Bide of the High Court. The words 
of DOtifioatioQ ate '* the amendments do oome into 
foroe from the date of publioation in the Fort 
8t. Qeorge Qaeette.'^ The notifioation reached the 
High Court about 5 P.U. on Sth of May. 

Held per Chief Justice — (1) If the named date 
is the beginniog ol a defined limited period, that is, 
where there is a terminus a quo, then prima 
facie the ^rsf day is included. Therefore * from a 
named date ’ means '* on and after that day ’* and 
the plaints filed on May 5th were subject to the 
amended rules. [P. 258, 0. 1.] 

Per CouUs Trotter, J. — Where the statute fixes 
only the terminus a quo of a state of things which 
is envisaged as to last indefinitely the common 
law rule obtains that you ought to neglect 
fraotioDB of a day and the statute or the regulation 
or order takes efieot from the first moment of the 
day on whiob it was enacted or passed, that is to 
say, from midnight of the day preoediug the day 
on which it is promulgated ; where on the other 
hand a statute delimits a period marked both by a 
terminus a quo and a terminus ad quern, the 
former is to ba ezolnded and the latter is to be 
inoluded in the reckoning. 

Held this notification clearly oame within the 
former olass and must be taken to have oome into 
foroe on the first second of the 5ih May, that is to 
say, from midnight of the 4th May and therefore 
the plaints filed on Sth May are liable to the 
enhanoed lees laid down by the notifioation, 
[P. 969. 0. 2.] 

Per Ktitnarastoami Saalri, J.~-There was nothing 
to justify charging the people who filed their 
plaints ou Sth May without the knowledge of the 
notification whiob only reached the High Oourt at 
6 F.M. with higher fees in respeot of plaints filed 
during the oouree of the day. 

Held farther that the law is that there is no 
hard and fast rule in deciding whether the word 
'*from” is inclusive or exclusive of the date of 
Qotifioation and that each case must depend upon 
its own oiroumstanoes and eubjoot-matter and 
therefore jaetioe and equity demand that the date 
of notification ought to be excluded. [P. 364, 0. 2.] 

V. F. Srinivasa Ayyangar — Eor fehe party. 

Advocate General (C. P. Bamaswami 
Ayyar) — IFoi the Crown. 

Schwabe, C. J. : — The question to be 
decided in this case is whether on a proper 
interpretation of the notifioation contained 
in the Fort, St, Oeotge Gazette of May 5th, 
1922, the rales impositig increased institU' 
lion fees on suits on the Original Side of 

1934 M/33 


this Court apply the new scale to suits 
instituted on that day or not. The words 
of the notifioation are‘*that the amendments 
do oome into foroe from the date of pub- 
lioation in the Fort St. Qeorge Gazette,” and 
the whole question is whether those words 
mean on and after that date, inoluding May 
the 5th, or after that date excluding May 
the 5tb. 

The matter has been most fairly and 
clearly argued by the Advocate General for 
the Crown and Mr. V. V. Srinivasa Aiyangar 
for the litigants, and I have also had 
the opportunity of studying and oonsidering 
the judgments of my brothers, who take 
different views on this matter. I approach 
this matter conscious of the salutary rule 
that, in all statutes imposing taxation, any 
real ambiguity must be decided in favour 
of the subject and against the Crown. 
I consider that the hour of the day at which 
the Gazette was actually published is a 
wholly irrelevant consideration, because on 
neither view does it make any difference. 
If the Gazette bad been published early 
in the morning, according to the view 
of Kumaraswami Sastri, J., the tax will 
oome into operation only the next day. If 
it had been published late in the night, 
according to the view of Coutts-Trotter, J., 
the tax would still be operative from 
the time the office opened for the receipt 
of plaints on that day. I agree that we 
have nothing to do with the English 
Common Law except in so far as it may 
afford some guide as to the proper meaning 
to be attached to words in the English 
language. I think this may be deduced 
from a study of all tbe English authorities* 
namely, that in every case tbe word "from’" 
preceding a date may have one of two 
meanings, namely, on and after, that is, 
including the named date, or merely 
after, that is excluding the named date, 
and that it is necessary to look at 
tbe context and the ciroumstanoes of each 
case to arrive at the true construction. 
But I think further that, unless there 
are valid reasons to tbe contrary, certain 
rules may be deduced and they may be 
stated thus : (1) that, if the named date is | 
the beginning of a defined limited period, | 
that is, where there is a terminus ad guem 
as well as a terminus a quo, then prima 
facie the first day is excluded ; (2) that, if 
the named data is the beginning of an 
indefinite period then prima fa^e the drst 
day is incladed. I say prima facie because 
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in my view there must be exceptions, for 
example, if I announced that I should sifc on 
the Original Side from Monday next, I 
should interpret that to mean including 
Monday, and that whether I had announ- 
ced that I should do so for a month only 
or whether I had left the terminus ad quern 
indefinite. In my view these rules have 
been recognised by the framers of the two 
Indian Statutes, the Indian General Clauses 
Act X of 1897. section 3. sub-section (12), 
and the Madras General Clauses Act I of 
1891. section 9, following the English Inter- 
pretation Act of 1889, 52 and 53 Vic., chap. 
63. Ido not think it necessary to decide 
whether any of these Interpretation Acts 
applies, though I incline to the view that the 
English Act applies, as none of them deal 

specifically with this point. 

Applying the general rules stated above 
to this case, the named date must be 
included unless there is some valid reason 
why it should not be, and I can find none. 
It is true that it may have the effect of 
making persons pay more than they under- 
stood they had to pay when they filed their 
suits ; but this seems to me a ground for 
oritioising the method of imposing this tax 
rather than a ground for interpreting the 
notice in any particular way: and I think 
that this argument is more' than counter- 
balanced by the fact that this was a sudden 
imposition of a tax which in many cases 
could be avoided if notice was given of it in 
time for suits to be filed between the time of 
the publication and of its actually coming 
into operation. What has greatest weight 
with me is that I am of opinion that in 
ordinary plain English, unless there is 
anything indicating the contrary intention 
in the context," from a named date" 
means * on and after that day. 

I do not discuss the authorities in detail 
because I think the whole matter is summa- 
rized in the words of A. L. Smith, L. J., in 
In re North. Ex parte Ba&luck (1). '* In the 
reckoning of time each case must depeud on 
its own circumstances and subject-matter, ” 
and giving the beat consideration that I can 
to this case and the circumstances and the 
subject-matter of this notification, in my 
judgment, the plaints filed on May 5th are 
subject to the amended rules, and it must 
be declared accordingly. 


(1) ri895] 2 Q.B. 264 = 64 Ij.J Q.B. 694=14 B. 436 
»72 L.T. 864 = 2 Manson 326 = 69 J. P, 

724 . 


Coutts-Trotter, J. : — The short point 
for our decision is whether the new scale of 
fees applies to the plaint filed in this Court 
on the 5th May, the date of its publication 
in the Fort St. George Gazette. The High 
Courts of India are enabled to make rules 
for regulating the practice and proceedings 
of such Courts and to settle a table of fees 
to be allowed to officers of Court under 
section 107 of the Government of India 
Act, 5 and 6 Goo. V, o. 61, and 6 and 7, 
Gao V, 0 . 37, and 9 and 10 Geo. V, c. 101, 
all of course being statutes passed by the 
Imperial P&rliameut. The Advocate- 
General therefore conteuds that it follows 
that section 36 of the Interpretation Act 
of 1889, 52 and 53 Viot., o. 63, alone applies 
and that we are not concerned with the 
Indian Statutes. Section 36, sub-section (2) 
of the Interpretation Act is as follows : — 

" Where an Act passed after the 
commencement of this Act, or any order in 
OouDcil, order, warrant, scheme, letters 
patent, rules, regulatious, or bye-laws 
made, granted or issued, under a power 
oouferred by any such Act, is expressed to 
come ioto operation on a particular day, 
the same shall be construed as coming into 
operation immediately on the expiration 
of the previous day.” 

If this contention be not correct, the 
orders made by the High Courts under the 
authority of the Government of India Act 
must be governed by the Indian General 
Glauses Act X of 1897 and the relevant 
sections of that Act are section 3, sub- 
section (12) and section 9. Section 3, 
sub-section (12) is as follows : — 

" Commencement used with reference to 
an Act or Regulation shall mean the day 
on which the Act or Regulation comes 
into force.” 

Section 9 enacts that in any Act, it 
shall be sufficient, for the purpose of 
excluding the first in a series of days or 
any other period of time, to use the 
word “from” and for the purpose of 
including the last in a series of days 
or any other period of time, to use the 
word " to. ” In my opinion this case is 
not really affected by the consideration of 
whether the English Interpretation Act 
or the Indian General Clauses Act is 
to be looked to for the guiding rule in 
this case. The whole argument of 
Mr. Srinivasa Iyengar is based on the use 
of the preposition ” from ” in the notifi- 
cation instead of the more obvious 



1984 Madras 


In re court fees (Ooufcts-Trotter. J.) 


259 


“on.*’ To my mind no useful purpose is 
served by drawing distinctions between 
particular propositions snob as “on,” 

* from, from and after” and so forth 
and for that I have the authority of Doe v. 
Spence (2) and of Lindley, L.J., in Side- 
botham v, Kolland (3). It appears to me 
that while it is true that no one general 
rule eisists as to the oomputation of time 
[See Sir William Grant in Lester v. 
Garlcmd (4) and In re North, Ex parte 
Hasluck (1)] the English Common Law 
baa evolved two perfectly clear principles 
and they are the principles which I conceive 
that the draftsman of the Indian General 
Glauses Act intended to embody in the 
sections Which I have quoted. What I 
conceive to emerge from the decided oases 
is this : that as the law in general neglects 
fractions of a day you must either exclude or 
include the whole of the day with which a 
given statute or rule or regulation deals. 
And the exclusion or inclusion, I think, is 
clearly provided in two other rules If you 
are fixing the point of time at which a 
certain state of things is to be called into 
existence, that state of things comes into 
existence at midnight of the day preceding 
the day at which or on which or from which 
or from and after which the new state of 
things begins. In such cases the statute or 
rule is only concerned in fixing the terminus 
a quo of a new state of law which is enacted 
to continue indefinitely, in other words, 
until repealed by a new enactment of the 
legislature where, in short, you have a 
terminus a quo but no terminus ad quern. 
This principle is well illustrated by the 
case of Tomlinson v. Bullock (5). It is one 
of obvious convenience tor it would be an 
intolerable burden upon the litigant public 
to require it to ascertain at which precise 
hour of the day a particular statute is 
passed or a particular rule or regulation is 
promulgated. The other rule is this. When 
you have a period delimited by statute or 
rule which has both a beginning and an 
end, the word "from” excludes the open- 
ing day and any words fixing the closing 
day include that day. As was pointed out 
by Day, J., any other canon of construction 
would lead to an absurdity. For instance 

(3) [1806] 6 Easb lQ0«i3 Smith 365»8 R. R. 433. 

(8) [1895] 1 Q.O. 878 = 64 L.J.Q.B. 800=14 R. 

136-73 li.T. 63 = 48 W.R. 388. 

( 4 ) [1808] 16 Vea. 348 = 33 B.R. 748- 

' W) [1879] 4 Q.B.D. 930=48 L.J.M.O. 96 = 40 L.T. 

469-37 W.R. 553. 


a policy of insurance to be good for ono 
day from the Ist January might be valid 
only for a few hours or even for a few 
minutes or conceivably not at all, unless 
you exclude the Ist January from the 
oomputation. Illustrations of the applica- 
tion of this principle are to be found in 
Isaac V. Royal Insurance Go. (6), In re 
Railway Sleepers Supply Company (7), 
South Staffordshire Tramways Company v. 
Sickness and Accident Assurance Associa- 
tion (8), Sheffield Corporation v. Sheffield 
Electric Light Company 19), and Gold- 
smiths' Company v. The West Metropolitan 
Railioay (10). The distinction appears to 
me to be vital and reconciles all the oases 
referred to in the argument. I think the 
rule that emerges is this. Where a statute 
fixes only the terminus a quo of a state of 
things which is envisaged as to last inde- 
finitely, the common law rule obtains that 
you ought to neglect fractions of a day 
and the statute or regulation or order 
takes effect from the first moment of the 
day on which it is enacted or passed, that 
is to say, from midnight of the day prece- 
ding the day on which it is promulgated : 
where, on the other band, a statute 
delimits a period marked both by a 
terminus a quo and a terminus ad quern, 
the former is to be excluded and the latter 
to be included in the reckouing. This 
notification clearly falls within the former 
class and must be taken to have come 
into force on the first second of the 5th 
May, that is to say, from midnight of the 
4th May. It follows that the plaints 
filed on the 5th May are liable to the 
enhanced fees laid down by the Regulation. 

A very large part of the argument 
addressed to us on behalf of those who 
filed plaints on the 5th May was based on 
what was called a hardship suffered by 
them it our decision should be favourable 
to the Crown. Increased taxation is 
always in a sense a hardship to the subject 
bub I cannot see any special hardship 
imposed upon these particular litigants. 
If the suits which they filed are nob in their 

/6) [1870] 6 Ex. 896 = 39 L.J. Ex. 389 = 82 L.T. 

631 = 18 W.R 983. 

(7) [1885] 89 Oh. D. 201 = 54 L.J. Oh. 780=63 

L. T. 731=33 W.R. 596. 

(8) [1891] liQ.B. 402 = 60 L.J.Q.B, 47 = 63 L.T. 

307 = 55 J.P. 168. 

(9) [1898] 1 Oh. 809 = 67 L- J. Oh. 113=77 L. T. 

616 = 46 W.R. 485 = 63 J P. 87. 

(10) [1904] 1 K.B. l = 72L. J. K. B. 931=89 L.T. 

438 = 53 W.R. 31 = 68 J.P- 41 = 30 T.L.R. 7« 
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opinion worth the expenditure entailed by 
the increased rate of institution fees, 
they would doubtless be permitted to 
withdraw them — a suit evaluated at that 
rate by the person who institutes it. is 
not likely to be based on a very solid 
cause of action. In any event a line has 
to be drawn one side or the other more or 
leas arbitrarily and it does not seem to 
me that oonaiderations of supposed hard- 
ship can possibly affect the determination. 
In my opinion the Crown succeeds, whether 
this matter is regulated directly by the Com- 
mon Law of England and the Eogligh 
Interpretation Act of 1889 or by the Indian 
General Clauses Act which, in my opinion, 
should be construed in the light of the 
numerous decisions of the English Courts. 
I do not think too much importance should 
be attached to the terminological signi- 
ficance of the words “ period ” and "series” 
which are the expressions used in the 
Indian Act. But it is clear that such 
considerations, if invoked, tend to support 
the contention of the Crown. In the case 
of the word " period ” it is incontestably 
so, for the word obviously imports from its 
Greek origin the completion of a circuit, 
that is to say, something which has both a 
terminus a quo and a terminus ad quern to 
begin and end the circuit. 

Kumaraswami Sastri. J. : — By a 
notification in the Fort St. George Gazette 
Extraordinary, published on Friday theSbh 
of May, 1922, the Table of Fees which 
under Appendix II of the old rules on the 
Original Side, were levied in respect of the 
irstitutioD of suits was amended and instead 
of a fixed fee of Es. 30 levied under serial 
No. 1, it was provided that Rs. 150 was to 
be levied in all suits where the value of the 
subject-matter did not exceed Es. 10,000 
and that, in respect of suits of higher value, 
Rs. 20 was to be levied for every Rs. 5,000 
or part thereof in excess of Rs. 10,000. In 
respect of serial Nos. 2 and 2 (a) it was 
provided that, in the case of suits cognizable 
by the City Civil Court or tbe Court of 
Small Causes, the same fee was to be 
levied as would be leviable were the suits 
instituted in those Courts, with a proviso 
that tbe fee shall, in no case, be less than 
Bs. 150. This notification states that the 
amendments " do come into force from the 
date of publication in the Fort St. George 
Gazette.” 

A Gazette Extraordinary was issued on the 
5bhof May, 1922, oontaining the notification 


and it reached the High Court at about 
5 p. m. that day and several plaints bad 
been filed before that hour. As tbe offioo 
hours are 11 a. m. to 5 p. m. tbe notification 
reached tbe Court at the close of tbe o£Boe 
hours. Tbe question raised is whether the 
plaints instituted that day are to be charged 
with a fee of Rs. 30 as under the old rules 
or with the fee provided for by tbe amended 
rules and this question turns on whether 
the notification is to take effect from tha 
5th of May tbe day of publication or 
whether that day is to be excluded in 
determining tbe question as to from what 
date tbe amended rules have operation. 
Tbe wording of tbe notification, being 
that it is to take effect " from tbe date 
of publication ” it is argued by tbe 
Advocate- General who appears for tbe 
Government that the word " from,” in 
construing tbe notification must be taken 
as inclusive of the date of publication 
and that tbe notification should apply to 
plaints presented on that date before the 
publication as the law does not take 
notice of fractions of a day. Mr. Srini- 
vasa Iyengar who appears on the other 
side contends that tbe date of publication 
should be excluded and that the use of tbe 
word " from” does not necessarily connote 
tbe inclusion of tbe first day. Reference 
has been made by tbe Advocate General 
in tbe course of bis arguments to tbe 
General Clauses Act X of 1897 and the 
Madras General Clauses Act I of 1891, bub 
these Acts do not afford much help as Aob 
X of 1897 only applies to tbe construction 
of tbe Acts of Governor General in Council 
and the Regulations made pursuant to those 
Acts and is not made applicable to any rules 
that may be framed. Tbe legislature has 
refrained from making tbe provision of this 
Act applicable to rules framed under 
statutory power. The Madras General 
Clauses Act I of 1891 similarly has no 
application to tbe question involved in this 
case. Section 36 of the Interpretation Act 
of 1889 (52 and 53 Vic., o. 63) is also of no 
help even assuming that tbe Act applies to 
rules made under tbe powers conferred by 
section 107 of the Government of India Aob 
(a point on which I express no opinion) as 
tbe section refers to rules being expressed 
to come into operation " on” a particular 
day and not " from” a particular day. Wa 
have therefore to fall back on tbe general 
principles which govern oases like tha 
present. 
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There has been a great diversity of 
opinion as regards the legal effect of the 
use of the word " from" with reference to 
the computation of time and as to whether 
it must be treated as inclusive or exclusive 
of a terminus a quo. Hard and fast rules 
were attempted to be laid down in the 
earlier Hnglish oases. For example in 
Castle v. Burditt (11) it was held, relying 
on the rule laid down in B. v. Adderley (12), 
that where the computation of time 
is to be made from an act done, the day 
on which the act is dona is to be inoluded. 
Distinctions were attemped to be drawn 
between the use of the words " from the 
date " and " from the day of the date." It 
was, however, recognized even in the earlier 
oases that no hard and fast rules could be 
laid down. Lord Mansfield in Pugh v. 
Duke of Leeds (13), where a lease was to 
run from the day of the date of the 
indenture for 21 years and the question was 
whether the date of the lease must be in- 
cluded or excluded, observed as follows : 

In grammatical strictness and in the nicest 
propriety of speech that the English 
language admits of, the sense of the word 
from" must always depend on the context 
and subject-matter whether it shall be con- 
strued inclusive or exclusive of the 
terminus a quo , " 

All the earlier authorities were referred 
to and discussed by Sir William Grant, 
M. B., in Lester v. Garland (4), which has 
been followed in subsequent oases. On a 
consideration of the authorities on the 
question as to whether in computing time 
from an act or event, that day is to be 
included or excluded, be observed as 
follows : — 

It is not necessary to lay down any 
general rule upon this subject ; but upon 
technical reasoning I rather think it 
would be more easy to maintain that the 
day of an act done or an event happening 
ought in all oases to be excluded than 
that it should in all oases be inoluded. 
Our law rejects fractions of a day more 
' generally than the civil law does. The 
effect is to render it a sort of indivisible 
point BO that any act done in the compass 
of it is no more referable to any one, than 
to any other portion of it, but the act and 
'the day are oo-extensive ; and therefore 
^ the act c annot properly be said to be passed 

Ul) [1790] 8 T.R. 698-100 E.B. 768. 

(lai [1780] 9 Doug. 463-99 E.B. 995. 

<18) [1777] 9 OOQ9.7U-90 E.B. 1893 


until the day is passed. But it is nob 
necessary to lay down any general rule ; 
whichsoever way it should be laid own, 
oases would occur, the reason of which 
would require exceptions to be made. " 

The Master of the Bolls referred with 
approval to the argument of Sergeant 
Palmer that in all the previous oases except 
one the act done, from which the compu- 
tation is made inclusive of the day, is an 
act to which the party against whom the 
time runs is privy ; and, as be has un- 
questionably the benefit of some portion of 
the day, there is the less hardship in 
ooDstruotively reckoning the whole of it 
as a part of the time allowed him ; where- 
as in the case under consideration the 
event was one totally foreign to the 
party whose time for deliberation was to 
begin to run from that event. Maxwell in 
the " Interpretation of Statutes " (Sixth. 
Edition, p. 605) observes as follows : — 

Id the computation of time, dis- 
tinctions have been made by the Courts 
which were founded chiefly on con- 
siderations of ooovenienoe and justice. 
Tbe general rule, anciently, seems to 
have been that both terms or endings of 
tbe period given for doing or suffering some- 
thing were included ; but when a penalty or 
forfeiture was involved in non-compliance 
with a condition within the given time, the 
time was reckoned by including one and 
excluding the other of the terminal days. 
A distinction was afterwards made depend- 
ing on whether tbe point from which the 
computation was to be made was an act to 
which the person against whom the time 
ran was privy or not. Thus, if the time ran 
" from " when he was arrested or received 
a notice of action, it might justly be com- 
puted as including tbe day of that event ; 
but not so, if it ran from the death of 
another person ; a fact of which be would 
not, as in tbe previous cases, necessarily be 
cognizant, or, in other words, in such 
and cognate cases the exact meaning is 
signified by tbe phrase ' from and after 
In In re North, Ex parte Hasluck (1), the 
point for consideration was whether bho 
day of seizure by a Sheriff should bo 
included or excluded in computing the 
period of 21 days referred to in section 1 of 
tbe Bankruptcy Act of 1890. Vaughan 
Williams. J., observes as follows : — 

" There seems no doubt that by tho 
common law when an act is complete on Ik 
partioolu? day, and it becomes necessary to 
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calculate from that day, the day on which 
the act was so completed must be reckoned 
in the computation. This is the principle 
established in H. v. Adderley (12), and it 
was upon this it was held in Glasington v. 
Bawlins (14), with regard to the act of 
bankruptcy grounded upon lying in prison 
for two months after arrest that the day 
of the arrest must be included in the 
computation of time.” 

After referring to the section in the old 
and new Bankruptcy Acts the learned 
Judge observed as follows : — 

I do not feel disposed, however, to 
revert to the common law principle unless 
the law clearly compels me to do so, 
because it is much more convenient to have 
one rule of computation of time in bank- 
ruptcy, and it is not readily to be assumed 
that the legislature intended to establish 
two rules.” 

Lord Esher, M. R., on appeal observed as 
follows : — 

“No general rule exists for the computa- 
tion of time either under the Bankruptcy 
Act or any other statute, or, indeed, where 
time is mentioned in a contract and the 
rational mode of computation is to have 
regard in each case to the purpose for 
which the computation is to be made. 
Notwithstanding the elaborate array of 
authorities which have been cited to us 
they seem on being shifted to contain no 
binding rule to the effect that time must be 
computed according to a hard and fast rule ; 
that seems clear from the judgment in 
Lester v. Garland (4) which Sir William 
Grant after a learned examination of the 
whole subject laid down what I conceive 
to be the wholesome view that no general 
rule exists. A great deal of difficulty has 
been caused in the administration of the 
law and particularly of the common law by 
decisions in which technical rules have been 
formulated which were not true — that is, 
were not in accordance with the facts of 
the case. To say that by the common law 
a part of a day is the whole of a day is to 
say something which is contrary to the 
truth ; it is a technical rule which was 
imposed upon the law with the result of 
bringing the law into disrepute. It is 
immaterial whether those older decisions 
were right in the particular cases : if they, 
or any of them, laid down any general rule 
as to the mode of computing time, that 


(U) [1803] 8 East 407 » 102 E.R. 659. 


rule has been departed from in recent times 
and no longer exists.” 

A. L. Smith, L.J., observed : — 

“ It is contended that the old authorities 
show that formerly when time had to be 
computed from the doing of an act, the 
first day, that is, the day on which the act 
was done was included and that the rule is 
applicable to the present case. But it has 
been shown from subsequent cases that 
there is no such universal rule and that in 
the reckoning of time each case must 
depend on its own circumstances and sub- 
ject-matter and for this 1 need only refer 
to the judgment of Sir William Grant in 
Lester v. Garland (4) to that of Kelly, C. B., 
in Isaacs v. Royal Insurance Gompany (6) 
and of Chitty, J., in In re Baihuay Sleepers 
Supply Company (7). ” 

Rigby, L, J., observed as follows : — 

“ It is said that the law takes no account 
of fractions of a day ; but that is not a cor- 
rect statement, for it means that the law 
will never enquire at what time a particular 
event took place ; for instance, a difference 
of five minutes in the registration of two 
deeds in the Middlesex Registry would be 
sufficient to determine a question of priori- 
ties, and the time of their respective regis- 
tration will, as a matter of course, be looked 
at. If the doctrine is cut down to the pro- 
position that in the computation, the law 
takes no account of fractions of a day, then 
it means one of two things ; either that the 
fraction of a day is to be taken as a whole 
day or that it is to be excluded altogether 
from the calculation ; it does not help us 
to determine in any particular case whether 
the part is to be left out or kept in. It 
was contended before us and it seems at 
one time to have been thought to be law 
that where a fact or event was mentioned 
from which a given period of time was to 
be reckoned the Court was bound to reckon 
the portion of the day on which the act 
was done as though it were a whole day 
and to reckon it as the first day of the 
period. That doctrine underwent a thorough 
examination in Lester v. Garland (4), 
at the bands of Sir William Grant who 
considered the cases in which the first day 
had been included or excluded and came to 
the conclusion (which I think was inevi- 
table) that there was no general rule on 
the subject. His own view was that if 
there were to be a general rule it ought to 
be one of exclusion as being more rea- 
sonable than one to the opposite effect.. 
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His olassifioation of the oases shows tihat 
where the oaloulatioo is in favour of a 
person, the oonstruotion should be adopted 

which is more favourable to him 

In my opinion although Sir William Grant 
did not put the proposition in so many 
words, his judgment leads us to the 
conclusion that the question whether the 
day on which the act is done is to be 
included or excluded must depend on 
whether it is to the benefit or disadvantage 
of the person primarily interested. 

The law is thus stated in Halsbury’s 
Laws of England, Vol. 27, page 446 : 

" Expressions such as ' from such a day ’ 
or ' until such a day ' are equivocal since 
they do not make it clear whether the 
inclusion or exclusion of the named day 
be intended. As a general rule however 
the effect of defining a period in such a 
manner is to exclude the first day and 
include the last day.” 

I may also refer to Stroud’s Judicial 
Dictionary where it is stated ” from ” is 
much akin to " after " and when used with 
reference to computation to time, for 
example, from a stated day, priTwi facie 
excludes the day of the date.” In Whar- 
ton’s Law Lexicon it is stated that the 
word " from ” ordinarily excludes the day 
from which the time is to be reckoned but 
is construed inclusive of that day if the 
context requires it. Sidebotham v. Hoi- 
land (3), was referred to by the Advocate 
General as showing that the words 
*‘at.” "on,” "from” and “on and 

from ” have the same meaning. That 
case turned upon the date of commence- 
ment of a tenancy and all that Lindley, 
L. J., held in that case was that the words 
"at,” "on,’* "from” and "on and from” were, 
for the purpose of considering the validity 
of a notice, equivalent expressions and the 
learned Judge observed that any distinction 
between them for such a purpose as that 
was far too subtle for practical use. I do 
not think that it is authority for holding 
that wherever these words are used they 
have the same meaning. Tomlinson v. 
Bullock (5) referred to turned on the con- 
struction of section 3 of the Bastardy Act, 35 
and 36 Yict., Oh. 65, which runs as follows : 

^ Any single woman who may be 
delivered of a bastard child after the passing 
of this Act,” etc. 

It was held that the Act came into 
immediate operation and that order on 
application may be made in respect of a 


child born at any time of the day on the 
lOtb August, 1872, when the Act received 
the Royal assent. Lush, J., was of opinion 
that the Act was not intended to deprive 
the mother of a child born on the day on 
which it was passed of all remedy against 
the putative father, that it intended to 
substitute another remedy for that which 
it took away, and that if that intent can be 
effectuated without violence to its language 
it is the duty of the Court to so construe 
the Act as to carry out that intontion. 
The case proceeded on considerations as to 
the intention of the legislature and of 
the hardships that would be caused to 
the mother and bastard. I do not think 
it is authority for the proposition that the 
use of the word “from” invariably includes 
the first day. The law as laid down by the 
more recent decisions being that there is no 
universal rule and that in the reckoning of 
time each case must depend upon its cir- 
cumstances and subject-matter, there is no 
reason to hold that the exclusion of the 
first day where the word “from” is used 
is only to be in cases where there are two 
termini, as contended for by the Advocate 
General. His main argument was that the 
rule of the common law being that ' from ” 
is to be included for the computation of 
time, that the law would not take notice of 
fractions of a day, and that the authorities 
only made an exception where there were 
both termini, the common law rule ought 
to be applied in this country so as to 
include the first day whenever the 
word " from ” is used. The common law 
rule, if there was any such hard and fast 
rule, as contended for by the Advocate 
General, has not been applied in a series 
of recent decisions, the test laid down 
being whether the inclusion or exclusion 
would be just or equitable or would be in 
accordance with intentions of the parties 
having regard to the circumstances and 
subject-matter of each case. 1 do not think 
that the rules of English Common Law 
based as many of them are on a system of 
jurisprudence and on considerations so 
different should be applied to this Court 
unless necessary for the ends of justice. It 
has not been held in any case that the 
English Common Law applies to this 
country. The rules of equity and good 
conscience are by the Civil Courts Act to 
govern cases not covered by Hindu and 
Muhammadan laws. The rule that the law 
will not take notice of fractions of a day 
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has been used for the purpose of excluding 
the first day in oases where the inclusion 
would work hardship and I do not think 
there is any reason for including the day 
where an act is said to be done from a day 
and excluding the day where an act is said 
to be done from a day to another day. A 
number of days beginning with a fixed date 
is still a series of days and they do not cease 
to be a series simply because they are to go 
on indefinitely. It is argued that the 
exclusion is necessary when there are two 
termini because if one day is given for the 
doing of an act the law would be reduced 
to an absurdity. But it has always been 
recognized even in the older decisions that 
the word " from ” would exclude the first 
day, if otherwise it would lead to an 
absurdity and that though the law does 
not in general take notice of fractions of a 
day, yet it admits it if necessary. This was 
recognised as early as Combe v. Pitt (15). 
If the rule is that “ from " includes or 
excludes the first day according to the 
context and the intention of the parties, it 
would necessarily exclude the first day when 
there are two termini and one day given and 
there is no necessity for having two rules 
of construction according as there are one 
or two termini. 

Applying the law as laid down in the 
previous oases to the facts of the present 
case, we have to see whether the 5th of 
May, 1922, is to be included or excluded. 

I might, in this connection, state that 
I do not think that the principles which 
govern, or the devices which are resorted to, 
by the Executive for the purpose of raising 
money by taxation ought to have any 
weight with us in determining whether the 
date of publication is to be included or 
excluded. I do not think the High Court is 
part of the tax gathering machinery of the 
Government or has any concern with 
the consequences to the Government of 
their decision on the construction of the 
rule. The rule, I take it, was passed by 
the Judges of the High Court in the exercise 
of the powers entrusted to them to control 
the administration of justice and the fees 
were raised because in the opinion of the 
Judges it was just and proper that 
litigants ought to pay more for the benefits 
which they derive by resorting to the 
jurisdiction of the High Court. The 
notification expressly states that it 


is to have effect from the date of publica- 
tion, the object of the publication being that 
the public ought to have notice that the fees 
were being raised so that they might know 
exactly what they were in for when they 
resorted to the High Court for justice. The 
notification, as 1 have already said, was 
(as appears from a note of the Deputy 
Registrar) received in the High Court at 
5 p.m., the office closing at 5 p.m. It 
seems to me that the litigants who filed 
plaints before they or even the office had 
knowledge of the publication of the rule 
did what was perfecty valid under the old 
rules and they presented the plaints with 
Bs. 30 stamp irrespective of the value of 
their claim. A person who files a plaint 
which is properly stamped and which is in 
order at the time of presentation is entitled 
to have his plaint admitted on presentation 
though as a matter of convenience the office 
receives the plaints and admits them at the 
end of the day or later on. There seems to 
me to be very little justice or equity in direct- 
ing that persons who have done what was 
perfectly a legal and valid act at the time 
should pay a Court-fee which is much 
higher simply because a notification was 
received at the close of the day making the 
higher fees chargeable from tbe date of 
the notification. It may well be that if 
those persons bad notice that instead of 
Bs. 30 they had to pay at least Bs. 150 
and a maximum that would range accord- 
ing to tbe value of tbeir claim, they might 
rather have compromised with the other 
side or might have had resort to other pro- 
ceedings like arbitration for settling tbeir 
claims. I can find nothing to justify 
charging people, who filed tbeir plaints 
on that day without knowledge of the noti- 
fication which only reached the High 
Court at 5 p.m., with tbe higher fees in 
respect of plaints filed during tbe course 
of the day. 

Having regard to all the facts and oir- 
oumstances of tbe present case, I think 
that, if the law is that there is no hard 
and fast rule in deciding whether the word 

from " is inclusive or exclusive of the 
date of notification and that each case 
must depend upon its own oircumstanoes 
subject-matter, justice and equity demand 
that the date of the notification ought to 
be excluded. I would, therefore direct 
that all the plaints received on the 

5th of May, 1922, be stamped with 
Bs. 30* 


(16) [1763] 3 Burr. 1494 » 97 B.E. 907* 
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(FULL BENCH). 

Sohwabe, c.j., Coutts-Trotter and 

Krishnan, jj. 

Id the matter of an Advocate of the 

High Court, 

Decided on the 20!ih August, 1923. 

Letters Patent (A/adras), Cl. 10 — Adwcate convict- 
ed for perjury in England — Disbarment by 
BeneJ^rs of his Inn-~ Subsequent good conduct^ 

as Advocate in India — High Court is 
not bound by the decision of the Benchers---Propr%ety 
of coninction cannot be gone inlo. 

In an ioqniry into the oonduot o( a praotitioner 
under the Letters Pateot, the propriety of a 
OOQviotioD and sentence could not be questioned, 
though the facts of the case might be considered, 
to see whether the culpability of the individual 
oonoerned, was such as to disqualify him (or hie 
profQBaion. [P. 366, 0. 1.] 

It ie possible that, where the criminal law of the 
two countries differs, in respeot of the matters 
charged, or in a case where it is alleged that there 
bad not been a fair trial in some foreign country, 
the above rule might be held not to be applicable. 

The Madras High Court is not bound to follow 
the decision of the Benohers of the Inns of Courts. 
It has, by the Letters Patent, a discretion vested 
in it, and it must in every oase exeroiae that 
discretion itself, giving, of course, due weight to 
the views of the Benchers of Lincoln’s Ion in 
England. [P. 366, C. 3 ] 

An order for disbarment is not necessarily final 
or conclusive for all time and it ie open to the Court 
to re>admit a praotitioner, after the lapse of time, 
if it is satisfied that the practitioner has in the 
interval oonduoted himself honourably and the 
sentence of exclusion has had the 8%lu|ary effect 
of awakening in the delinquent a higher sense of 
honour and duty, so that he may be safely 
-entrusted with the affairs of bis clients and 
admitted to an honourable profession, without its 
suffering degradation ; and in suoh a oase, it is 
open to the proper tribunal to restore a man to the 
rolls, whether he be a Barrister, Advocate or 
Attorney. (6 B. & S. 703; 12 O.L.J, 636. Ref.]. 
[P. 366, 0. 2.] 

No different standard of oonduot or oharaoter is 
reqnited from a barrister of Indian race, to a 
barrister of English race and also no different 
standard of honour should be held to exist for a 
•praotitioner at the English Bar of whatever race, 
and the practitioners of this Court, whether 
Barristers or Vakils. [P. 268, 0. 1.] 

In the matter of disciplinary jurisdiction, the 
English Court cannot be puc ou the same footing 
as a foreign Court. [P. 369 C. 3.] 

C. Madhavan Nair — for the Govern- 
ment. 

F. S. Vaz — for the Bar Aesooiation. 

The Advocate in person. 

Schwabe, O, J. : — The Advocate was 
■called to the Bar by the Hon’ble Society 
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of Lincoln's Inn, in January, 1913. Ho 
was admibfced as an Advocate of this Court, 
under the rule, which includes among the 
qualiticatioDs for such admission a call to 
theBar in England. After bis call to the Bar 
he remained in England for soma time and 
practised there. Unfortunately he became 
involved in matrimonial disputes, arising 
out of his relations with two English ladies, 
one of whom he married and with the 
other of whom he went through a form of 
marriage. According to him it was valid 
under the Mahomedan Law, but it was 
clearly invalid according bo the Law of 
England. It was alleged by the first of 
these ladies that he ill-treated and deserted 
her, and she in some way having gob into 
communioatioQ with the Editor of a News- 
paper one Horatio Bottomley, the latter 
published a series of articles, reflaobing 
seriously on the character of the Advocate. 
He brought and himself conducted an 
action for libel based on these publications. 
At the bearing of that suit, he gave evidence 
and was cross-examined by Horatio Bob- 
tomley, a very skilled cross-examiner, who 
also conducted his oase in person. The 
evidence given did not commend itself to 
the Jury and the Advocate lost his oase. 
He was subsequently prosecuted for 
perjury, in respect of the answers, alleged 
to have been given under that oross-exa- 
minatioD. He was convicted and sentenced 
to six months' imprisonment and on appeal 
the conviction was upheld. The matter 
came before the Benchers of his Inn, and 
after a full enquiry it was decided by 
reason of that conviction, he had been 
proved unfit to remain a member of that 
Honourable Society and he was disbarred 
and expelled therefrom. He appealed to 
His Majesty’s Judges' and his appeal was 
dismissed. The Lord Chancellor stated 
that : 

Ic was impossible to allow a mao who bad been 
oonvioted ot perjury to remain a member of the 
Bar, and, although, he hoped tb^t the appellant 
having learnt hie lesson and received his punish- 
ment might be able to lead an honest and 
Buooessful life in the future, the tribunal oould 
not interfere with the Benohers* decision. '* 

No steps were taken at the time to 
remove the Advocate’s name from the roll 
of Advocates of this Court, and after 
a lapse of some years, he commenced 
practioe, as an Advocate in Madras. The 
attention of the High Court having been 
called to these facts, he was called upon to 
show cause why his name should nob be 
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removed from feheir roll and he now appears 
to show cause. 

In such cases, the Court will not allow 
the propriety of the conviction and sen* 
tence to be questioned, but can and will en- 
quire into the facts to ascertain the degree 
of moral turpitude involved and to form an 
opinion whether the legal practitioner in 
question should be removed, or suspended 
or be otherwise dealt with. It has been 
argued before us that the rule as to not 
allowing the propriety of the conviction 
and sentence to be questioned does not 
apply, where the conviction took place in 
England and the application to the Court 
is in this country. I do not consider it 
necessary to consider how far this rule is 
applicable to cases of convictions in another 
country, though I concede that it is 
possible that, where the Criminal law of 
the two countries differs, in respect of the 
matters charged, or in a case where it is 
alleged that there had not been a fair trial 
in some foreign country, the rule might be 
held not?to be applicable. But, in this case, 
the law of the two countries is the same, 
and it is quite clear that the Advocate 
received a full and fair trial at the bands 
of the English judge and jury. Indeed, 
his own submission to the contrary is based 
on the admission of certain sbort-band- 
notes of his cross-examination, as evidence 
of answers given in respect of which the 
charge of perjury was brought. He sug- 
gested that such short-band notes were 
inaccurate and that the inaccuracy was 
intentional and due to corruption of the 
sbort-hand-writers by Horotio Bottomley. 
It is a matter for regret that, in the stress 
of argument, be should have chosen to 
make such allegations, which are entirely 
unsupported by evidence and which, I am 
quite clear, are unfounded. I am satisfied 
that he was rightly convicted, and it is 
therefore immaterial to consider whether 
or not we are bound, without enquiry, to 
accept the conviction as correct. If it is 
a matter upon which it is open to me to 
express an opinion, I must also say that I 
am quite satisfied as to the propriety of the 
decision of his Benchers and cf His 
Majesty’s Judges. If an application had 
been made soon afterwards, in my judg- 
ment, on the facts of this case, no other order 
could have been properly made than that 
his name should be struck off, from 
the roll of Advocates. I wish to guard my- 
self from saying that this Court is bound 


to follow the decision of the Benchers of 
the Inns of Courts. I think it has. by the 
Letters Patent, a discretion vested in it, I 
and it must in every case exercise that 
discretion itself, giving, of course, due 
weight to the views of the Benchers of 
Lincoln’s Inn in England. 

But this case has not come before us 
immediately, but after the lapse of some 
years, and, in my judgment, it is open to 
this Court to consider the matter, as it now 
stands and to take into consideration such 
matters, as would be relevant on an appli- 
cation to reinstate a man who has beeu 
disbarred. The law, I think, is quite clear 
that au order of disbarment is not neces- 
sarily final or conclusive for all time 
and that it is open to the court to readmit 
a practitioner, after the lapse of time, if it 
is satisfied that the practitioner has in the 
interval conducted himself honourably 
and that the sentence of exclusion has 
had the salutary eff ect of awakening in the 
delinquent a higher sense of honour and 
duty, so that be may be safely entrusted 
with the affairs of hia clients and admit- 
ted to an honourable profession, without 
its suffering degradation ; and in such a 
case, it is open bo the proper tribunal to 
restore a man to the rolls, whether he be 
a Barrister, Advocate or Attorney — See 
Ex parte Pyke (1) and the judgment of 
Mookerjee, J.. in In re Abiruddin (2). In 
this case we might strike off the name 
from the. rolls and leave it bo the practi- 
tioner to qualify himself again for admis- 
sion, by applying to his Inn for reinstate- 
ment. But the Advocate is here and not in 
England. He desires to practise here and 
not there and I do nob think it would be 
right for us to avoid the responsibility of 
considering the matter for ourselves, by 
leaving the burden of the decision to the 
Benchers of bis Inn. We have before us 
a considerable body of testimony that the 
Advocate has led an honourable and repu- 
table life, since his return to this country, 

I think boo we may take into consideration 
the fact that, although this crime of perjury 
did involve moral turpitude as a practitioner,, 
at the time be was young, and that ha 
swore falsely under the stress of his severe 
cross-examination and that in a case where 
he was in fact defending himself from a very 

(1) [1865] 6 B. and 8. 703 = 34 L.J. Q.B, 

Jar. (N.8.) 504. 

(3) (1910) 38 Cal. 309 = 19 O.L.J. 696=16 O.W.N,. 

867 = 19 Cr. L.J. 99=8 I.C. 1108. 
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serious afctiaok upon bia oharaoter, and that 
he probably beoame somewbat unbalanoed, 
by reason of bia matrimonial affairs in a 
foreign country, and bis being involved in 
a mass of personal litigation resulting there- 
from. 

On the whole, the justice of the case 
will be met by ordering that the Advocate 
shall be suspended from practice as 
Advocate, for a period of 12 months, such 
time to run from the 26 February, 1923, 
the date when he first appeared before this 
court to show cause. The order will not 
be retrospective in effect and his suspension 
will be from now, until 26th February, 
1924. 

Coutts-Trotter, J. : — My Lord the 
Chief Justice has set out the facts in relation 
to this gentleman, and I need not repeat 
them. But I think it is right that I should 
state in my own words my reasons for 
concurring in the course be has proposed, 
and I fully realise the serious responsibility 
which is oast upon us in this matter. It 
was at one time suggested that we were 
relieved of that responsibility, on the 
ground that one of the qualifications 
necessary for the enrolment of an Advocate 
in this Court was that the applicant should 
be a member of the English Bar, and that 
as it is not suggested that the Advocate has 
or bad any other qualification, on ceasing 
to be a member of the English Bar, he 
must ipso facto be removed from the roll of 
Advocates of this Court, as being a person 
without qualification. I do not think that 
we are entitled so to evade the responsi- 
bility of determining for ourselves, whether 
reasonable grounds exist for taking the step 
that we are invited to take by the Advocate 
General, in the name of the Bar, and I 
think that we are invested with a discre- 
tion, which, however reluctantly, we must 
exercise for ourselves. 

I agree that the actual conviction of the 
Advocate for perjury is a thing, which we 
cannot allow him to go behind, and we 
must take it that be committed the crime 
for which he was tried and convicted. 
But 1 think we are entitled, indeed are 
bound, to look into the facts in order to 
form an opinion as to the degree of moral 
turpitude involved in a conviction on those 
facts. In doing so, I am not called upon 
to express any opinion as to bis relations 
with the two women in whose lives be 
involved himself. With regard t^o the 
first, there seems reason to believe that be 


infected her with gonorrhoea, soon after 
their marriage. There also seems reason 
to think that at the time of the marriage, 
he quite honestly believed himself to be 
free from taint. With regard to Miss L, I 
confess myself unable to see that she had 
any legitimate cause of complaint against 
him. On her own admission, she seems 
to have known all the facts relating to him 
and all the risks she ran, in going through 
a form of marriage with him, at the time 
when she commenced her associations 
with him. But there can be no possibility 
of doubt that when cross-examined, in the 
libel action, which he brought against 
Mr. Bottemiey, he committed deliberate 
perjury, by swearing that he was not the 
father of Miss L's child. He was foolish 
enough in this Court to suggest that the 
short-hand-writers, who recorded those 
answers were tools in the employment of 
Mr. Bottomley and that he never gave the 
answers they swore to. Such a suggestion 
cannot be entertained for a moment and 
I think it is quite clear that he did what is 
sometimes spoken of as 'swearing by the 
card.’ I entirely and respectfully agree 
with Avory, J., that the sooner that ‘ swear- 
ing by the card’ is recognised and punished 
as perjury, the better ; and indeed there is 
a very old instance in the books where it 
was so punished. 

At the same time, I think that we are 
entitled to look at this man’s position and 
see what he actually did. He was being 
persecuted by a ruffian, who conducted a 
black-mailing Journal, whose activities are 
the more revolting, because they were 
conducted in the hypocritical guise of a 
censor mornm. The Advocate was practi- 
cally a ruined man, unless he could vindicate 
his character in an action for libel against 
that Journal, or its editor, or both. He 
throughout maintained and maintains now 
that be regards Miss L, as being, according 
to the law of his own people and by every 
moral law, his wife. These are the ciroum- 
stances, in which he took the foolish and 
wrong step of swearing, that he was not 
the father of Miss L'a child. It was 
because, as he said, he regarded her not as 
Miss L but as Mrs. Advocate. There is 
this to be said in extenuation for his doing 
so, namely, that he was goaded and harassed 
by a relentless persecutor, and that so far 
as I can see, it was perjury committed not 
deliberately in furtherance of any fraudu- 
lent aim, or so as to cause any injury to- 
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after thought and oannot in my opinion be even if a man has been altogether struck 
accepted for a moment. off the rolls: see Re Pyke (1), In re Abirud^ 

Finding that the Advocate did commit din In reHar a Kumar Chatter jee{6), 

perjury, what action should we take against In that view, we must see how the matter 
him? The learned Advocate-General in stands. Perjury is a serious offence and 
the course of his argument suggested that undoubtedly involves great moral turpitude; 
as the Advocate was admitted as an it is all the greater in the case of practi- 
Advocate here, solely on the ground of his tioners, as it is their duty whether Flog' 
being a Barrister in Bngland, his disbar- Ushmen or Indians, to maintain the purity 
ment in Fngland should, as a matter of of the admioistration of the law. There can 
course, lead to his being removed from be no difference in this matter, between 
the list of Advocates here. He contended the Boglish and Indian practitioner, or 
that the continuance of his qualification between Haglaod and India. The 
as a Barrister was necessary for the conti- standard of conduct expected from the 
nuance of his status as an Advocate, he not practitioner is of course the same in both 
having any other qualification for it. the oountrie8,bo he an Advocate, aBarrister, 

The point is an important one, but was or a member of any other branch of the 
not properly argued by either side. No profession. I therefore agree with the 
authorities or precedents were cited, learned Chief Justice in thinking that if 
Giving it the best consideration I can, the facts of this case had been brought to 
I have come to the conclusion that the our notice, at the time when the Benchers 
Advocate-General s argument is not sound, took action, our proper order would have 
No doubt it is true that it was the fact been to strike off the Advocate’s name, 
that he was a Barrister that enabled the from the roll of Advocates. But as I have 
Advocate to get enrolled as an Advocate already observed the position is not the 
here, and that if he were now to apply to same now and we have to consider 
be enrolled, he could not be admitted as whether it is necessary now to adopt the 
he is not Barrister now. But on being extreme measure of striking him off the 
enrolled here in 1913, we must hold that roll, or whether a more lenient order will 
he obtained the status of an Advocate not meet the ends of justice and the 
here ; and under the Letters Patent we can exigencies of the situation, 
interfere with that status, by removing or More than four years have passed, since 
suspending him, only for sufficient cause fche advocate was disbarred in Bogland. 
shown. We have to exercise our judgment During all these years, there is reason to 
in each case, on the facts placed before us, suppose that he has led an honourable life, 
and decide whether sufficient reason has Hq has been able to obtain and place 
been made out, to take action and if so before us numerous certificates from 
what action we should take. To adopt eminent persons both here and in Bcgland 
Jhe Advocate-General’s suggestion would testifying to his goo(^ conduct. He has 
be to allow the Benchers in ^ Bngland also produced a memorial signed by a large 
effectively to control our discretion in the number of his brother practitioners saying 
matter, though indirectly. That does not that ho is a person to continue at the Bar 
seem to me to be right. We are not bound and asking that he may be so continued. At 
by the action of the Benchers, any more the end of the argument he acknowledged 
than they are bound by ours. Though in bis error and threw himself on the mercy 
most oases, we should and would follow ©f the Court and it may be reasonably 
the action taken by the Benchers, I cannot inferred that he can be trusted to behave 
accede to the argument that wo should honourably hereafter. In spite of all this, 
do so in every case. I should have hesitated to take too lenient 

In the present case, we have to consider a view of the case as the offence is such a 
not merely the facta which existed, when serious one. But the learned Chief Justice, 
the Benchers took action four years ago, has taken a lenient view of the case and in 
but also all that has transpired since. a matter like this, of the exercise of our 
As pointed out by the learned Chief Justice, disciplinary jurisdiction, I do not feel 
the position now is very much the same, as 

if the Advocate had made an application, I 

for reinstatement as a Barrister. It is set- (s) (igu) 14 O.D.J. 118«=16 O.W.N. 937»12 Or. 
tied that such applications are competent, I*. J. 46i = ii I.O. 99T. 
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called upon to differ from hia Lordship and 
to insist on moredrastio aotion being taken. 
1 therefore oonoar in the order proposed 
«by my Lord the Chief Justice. 
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(FULL BENCH). 


•SCHWABE, O.J., COUTTS-TROTTBR 

Krishnan, jj. 


AND 


The Visagapatam Sugar Development 
Company, Limited, hy its reputed Secretary, 
Sukhavasi Brahmanda Naikulu Patrulu 
Oaru and another — Defendants-Appellaots. 



r. Muthuramareddi and others — Plain- 
tiffs-Bespondents. 

A. S. No. 106 of 1921. decided on the 
2nd August, 1923. 


(a) Transfer of Property Act, S. 54— Part per- 
formance — Specific performance of agreement to sell 
—‘Doctrine of part performance « 7inaffected by 
Transfer of Property Act, 8, 54, or Registration 
Act, 8. 17. 

Neither the provieioDS of the T. P. Aot nor those 
of the Registration Aot pceolade a suit (or posses- 
eion by transferor of an unregistered deed or by 
oral sale. The pleas of a valid oontraot enforoeable 
by speoifio performanoe or that of the dootrine of 
part performanoe is a valid defence and neither 
Transfer cf Property Aot, 8 54, or Registration Aot, 
'6. 17. aSeot the question. 

What 6> 64 of the T. F. Aot eoaots is that a 
dooument of title to land — a conveyance in short — 
can only acquire validity, oan only in fact be 
•proveable, on registration. So far from forbidding 
unregistered oontraots (or the sale of land, it 
expressly reoognises their existenoe, denying to 
them only the creation of an interest in or charge 
upon the land itself — and therefore leaving their 
oontraotual effect as between the parties to the 
oontraot unimpaired. The section prohibits un- 
registered coDveyanoes, and does not, expressly or 
impliedly prohibit unregistered oontraot. (29 Mad. 
386 and 40 Mad. 1134, Ooerruled.) 

(b) Civ, Pro. Code, 8. 17. 

Contraot of sale of immoveable property requires 
registration. 

(o) Practice— Procedure — Hypothetical question 
ahoidd not he referred. 

The praotioe of submitting a hypothetical 
question of law to a Full Bench before the 
Divisional Benob has satisSed itself that the facts 
really exist whiob would neoessaeily raise that 
question was depreoiatfid. 

A. Krishnaswami Ayyar and K. Arava- 
mudu Ayyangar — for Appellants. 

P. NaraywiMurthi — for Bespondents. 


Order of Reference to a ^ull Bench. 

PHlliTiiPS AND Devadoss, JJ.: — In this 
case one Basivi Bcddi, of whose property 
plaintiff is the Beoeiver, agreed to take 200 
shares in Ist defendant’s (!)ompany, and in 
lieu of paying cash put them in posseS’ 
sion of certain lands and go-downs. 
The plaintiff now sues to recover this 
property on the ground that title bad not 
passed to Ist defendant as no registered 
dooument was executed by Basivi Beddi, 
and the Lower Court has decreed the suit 
and has given a personal decree against 
2nd defendant, the secretary of the 
Company. This personal decree is 
clearly wrong and must be set aside. 

Defendants appeal and raise various 
contentions, the chief of which is that the 
case is governed by the doctrine of part 
performanoe, as laid down by the Privy 
Council in Mahomad Musa v. Aghore 
Kumar Ganguli (1) and Venkayyamma 
Rao V. Appa Rao (2). Before dealing with 
this, some preliminary objections may be 
considered. In the first place, we agree 
with the Subordinate Judge on the question 
of limitation. It is then contended that 
the document relating to the purchase of 
the shares and the sale of the lands and 
go-downs does not require registration by 
reason of section 17 (2) (ii) of the Indian 
Registration Aot, XVI of 1908. We, how- 
ever, agree with the learned Subordinate 
Judge that this contention is not valid. No 
doubt in so far as the document relates to 
the purchase of shares it does not require 
registration, but it also contains a contract 
for sale of immoveable property worth 
over Bs. 100 and as such must be 
registered. 

It is nest argued that the transaction 
does not come within the definition of 
sale in section 54, Transfer of Property 
Aot, IV of 1882, as the immoveable 
property was to be transferred in con- 
sideration of the allotment of shares and 
consequently it was not a transfer for 
a price. The correspondence, especially 


(1) (1914) 43 Cal. 801 = 42 I.A. 1 = 28 M.D.J. 648- 

17 Som. L.R. 420 = 2 M.L.W. 268=17 M.L. 
T. 143 = (1916) M.W.N. 621-19 O.W.N. 
250 = 21 O.L J. 231 = 13 A.D.J. 229 = 28 I.C. 
930 (P.O.). 

(2) (1915) 39 Mad. 609 = 43 I.A. 138 = 20 C.W.N. 

1064 = 14 A.L.J. 797 = 31 M.L.J. 68 = (1916) 
2 M.W.N. 23 = 20 M.D.T. 137 = 4 M.L.W. 
68 = 18 Bom.L.R. 661 = 24 O.L.J. 279-34 
I.O. 921 (P.O.). 
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2Dd defeDdftnt’s letter of 7tb June 1907 
(Exhibit XVII), shows that the price of 
the property was fixed at Rs. 10,000 
whereas the cost of the shares was 
Bs. 10,200, of which the Es. 200 was 
paid in cash. The fact that the defen- 
dants acceoted the immoveable property 
in lieu of Rs. 10,000 cash does not pre- 
vent the transaction being one of sale, for 
the price of the latter was clearly fixed at 
Rs. 10,000. The transaction was therefore 
one to which the provisions of the Transfer 
of Property Act apply. If, then, we apply 
the Pull Bench ruling in Eurri Veerareddi 
V. Kurt Bapireddi (3), followed in 
Bamanathan v. Ranganathan (4), it is 
clear that plaintiff is entitled to succeed 
and that the doctrine of part performance 
cannot be relied on by defendants. The 
Full Bench ruling in Eurri Veerareddi 
V. Euri Bapireddi (3) was delivered before 
the pronouncements of the Privy Council 
in Mahomed Musa v. Aghore Eumar 
Ganguli (1), and Venkayyamma Rao 
V. Appa Rao (2), and it is contended 
that the latter have overruled the former. 
This contention was found against in 
Bamanathan y. Ranganathan (4). where 
the decision was that of a majority of three 
Judges in a Letters Patent Appeal, when 
two Judges had already differed. This 
case was followed in Suhramania Iyer 
V. Kalyanasundaram Iyer (6). Since 
then the question has been considered 
by the other High Courts in India, and 
Calcutta, Allahabad, Bombay and Patna 
have all held the view opposed to the 
decision in Bamanathan v. Ranganathan (4), 
vide Ehagendra Nath Chatterjee v. Sonatan 
Guha (6), Syamkisor v. Dines Chandra (7), 
Shafikul Huq Chowdhury v. Krishna 
Gobinda Dutt (8), Meher Alt Khan 
V. Aroatannessa Bibi (9), Salamat-uz-zamin 
Begam v. Masha Allah Khan (10), Bapu 


(8) (1906) 29 Mad, 836-1 M.L.T. 153- 16 M.L.J. 
395 (P.B.). 

(4) (1917) 40 Mad. 1134-33 M.L.J. 252-6 

M. L.W. 300 = 22 M.L.T. 173 = (1917) M.W. 

N. 767 = 43 I.O. 138. 

(6) (1918) 63 I.C. 283. 

(6) (1916) 20 C.W.N. 149 = 31 I.O. 987. 

(7) (1919) 31 C.L.J. 75-24 C.W.N, 463 = 56 1.0- 

154. 

(8) (1918) 23 0.W.N. 284-28 O.L.J. 77-47 1.0. 

428. 

(9) (1922) 25 C.W.N- 906 = 67 I.O. 167. 

ilO) (1917) 40 All. 187-16 A.L.J. 98 - 43 I.O. 
646. 


Apaji V. Eashinath Sadoba (11), Hiralal 
Bamnarayan y. Shankar Hirctchand (12), 
and Deb Lai Jha v. Baldeo Jha (13). 

In view of the fact that the decision 
of this Court is only that of three Judges 
out of five, in view also of the unanimity 
of the other Courts, and as we also- 
feel some doubt as to the correctness 
of the Madras decision, we refer the 
following question for decision by a Full 
Bench : — 

Do the provisions of the Transfer of 
Property Act or of the Registration Act 
preclude the application of the doctrine of 
part performance laid down by the Privy 
Council in Mahomed Musa v. Aghore Eumar 
Ganguli (1), and Venkayamma Bao v. Appa 
Bao (2) ? 

Opinion : — The facts relevant to the 
answer of the question propounded to us 
in this case can be very briefly stated. 
The predecessor-in-bitle of the plaintiff, in 
return for the allotment to him of a number 
of shares in the Vizagapatam Sugar Deve- 
lopment Company, Limited, handed over 
oerbain lands, theretofore bis property, to 
the company for the purpose of their 
business in the year 1907. No registered 
sale deed was ever executed embodying the 
transaction, but the company has been in 
possession of the lands ever since that date. 
It is now sought to recover these lands on 
the ground that no title passed to the 
company in tbe absence of a registered 
document. Two main answers were made : 
first, that as the defendant company bad 
a valid contract enforceable by specific 
performance, they could rely upon that by 
way of defence to the suit ; secondly, that 
they could rely on their possession as 
such part performance of tbe contract as 
would take it out of the operation of tbe 
statute. There can be no doubt that the 
latter question has been directly referred 
to us ; as to the former, it is more doubtful, 
though the reference of tbe learned Judges 
to Euri Veerareddi v. Eurri Bapireddi (3). 
would seem to suggest that it was in their 
minds. 

On the question of part performance, 
there can be no doubt that there is an 


(11) (1916) 41 Bom. 438 = 19 Bom. L.R. 1(X) — 

39 I.C. 103 (P.B.). 

(12) (1921) 46 Bom. 1170-23 Bom. L. R. 605*»- 

62 I.C. 637. 

(13) (1919) 1 Fat. L.T. 364-66 L 0. 977. 
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express authority of this Court in Rama- 
nathan v. Ranganathafiii) to the effeot that 
section 54 of the Transfer of Property Aot 
(IV of 1882) by implication excludes any 
right to set up an equity, such as possession 
in pursuance of a subsisting and enforce- 
able contract of sale, against a registered 
title, even as between the parties to such 
contract. 

With respect, we think that such a 
construction involves a confusion of thought 
between two essentially different concep- 
tions. What the statute enacts is that a 
document of title to land — a conveyance in 
short — can only acquire validity, can only 
in fact be provable, on registration. So 
far from forbidding unregistered contracts 
for tbe sale of land, it expressly recognizes 
their existence, denying to them only tbe 
creation of an interest in or charge upon tbe 
land itself — and therefore leaving their con- 
tractual effect as between tbe parties to tbe 
contract unimpaired. Were ’ there is no 
other guide to us we should be prepared 
on principle to hold that the decision of 
the majority of tbe learned Judges in I.L.R. 
40 Mad. 1134 was erroneous. In fact our 
opinion is fortified by two other consider- 
ations. In tbe first place without saying 
that tbe decision under review is definitely 
and necessarily in confiiot with tbe two 
rnlings of tbe Privy Council that have been 
cited to us \ Mahomed Musa v. Aghore 
"Kumar Gauguli (1) and "Venkayamma Rao 
V. Appa Rao (2)], it is clearly contrary to 
tbe indicated trend of their Lordship's 
opinion. In the next place, every other 
Court in India has taken tbe opposite view 
and we cannot but attach great weight to 
that fact. 

It is unnecessary to sat out tbe oases, 
which are all cited in tbe Order of 
Reference. Our answer to tbe question 
propounded to us is therefore in the nega- 
tive, and it is so because we are satiFfied 
that 40 Mad. 1134 was wrongly decided. 

We have already intimated that we do 
not feel clear whether tbe question has 
been definitely referred to us as to whether 
the possession of a proved right to specific 
performance would afford a good defence 
to a suit such as the present. Here again, 
there is an express ruling of a Full Bench 
of this Court in 29 Mad. 336, to the effect 
that it cannot. Notwithstanding our 
view that the two defences, though some- 
times they may coincide, are in essence 
logically distinct, and that only one has 
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been categorically referred for our opinion, 
it falls to be observed that the learned 
Judges who referred this case to us con- 
ceived I.L.R. 29 Mad. 33G, to be an 
authority on the question referred, unless 
it was supposed to bo overruled by the 
subsequent pronouncements of the Privy 
Council. Moreover, the learned Judges 
who gave the prevailing opinions in I.L.R. 
40 Mad. 1134, expressed themselves as 
following the Full Bench decision and 
treated it us a relevant auchoriby. Wo 
therefore, think it right to say that the 
learned Judges who decided the earlier 
case laboured under the same misconception 
as those whose opinion prevailed in tbe 
later one. They treated a prohibition of un- 
registered conveyances as being a prohibi- 
tion of unregistered contracts, and neglected 
a very clear expression of opinion lo the 
contrary in tbe Privy Council in the case of 
hnmudipattam Therugnana S. 0. Kondama 
Naikv. Penya Dorasami (14), as being an 
obiter dictum. Strictly speaking, that may 
be so ; it is sufficient for us to say that we 
respectfully agree with it, and consider that 
the case in I.L.R. 29 Mad. 336 was wrong- 
ly decided. We desire to add that if tbe 
learned referring Judges are to be taken as 
having impliedly referred this point to us, 
we are not clear whether they have deter- 
mined that tbe facts exist which would 
make good that plea, or whether they are 
only inviting an expression of our opinion 
as to whether if subsf'antiated by tbe facts 
such plea would in law be a good answer to 
tbe suit. If the latter course was intended 
to be adopted, we derrecato the practice of 
submitting a hypothetical question of law 
to a Full Bench before the Divisional Bench 
has satisfied itself that tbe facts really 
exist which would necessarily raise that 
question. That would no doubt entitle us 
to refuse to consider this matter without a 
direct finding that on the facts the plea, if 
valid in law, is established. However, the 
inconvenience caused to tbe parties by a 
fresh reference back is very great, and Mr. 
Narayararourti was content to argue the 
point before us, provided it was left open to 
him to contend before the Divisional Bench 
that tbe facts do not show that tbe Appel- 
lant Company now possess an enforceable 
equity to specific performance. On this 
understanding we have no hesitation in 


(14) (1900) 34 Mad. 377=>28 I. A. 46 = 6 C.W.N. 
• 817 = 7 Bar. 611 (P.O.). 
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eayiDg that in our opinion the decision in 
I. L. E. 29 Mad. 336 is contrary both to 
principle and authority and should no 
longer be followed in this Court. 
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Kumaraswami Sastri, j. 

In the matter of the Arbitration Act and 
in the matter of reference to arbitration by 
Messrs. M. Narasimhulu Chetty <& Co., and 
P. S. Suhramania Aiyar. 


into certain contracts with the counter- 
petitioner who was acting as agent of an 
English firm, viz.^ Messrs. Johnstone Kelly 
and Macdona. Disputes arose between 
the parties as regards four indents and 
after some preliminary correspondence 
between the parties the matter in difference 
was referred to the arbitration of 
Mr. Bradshaw of Messrs. Tetley and 
Whitley and Mr. Jackson of Messrs. Beard- 
sell & Go., under the terms of the arbitration 
clause in the indents. The case for the 
petitioner is that the arbitrators acted 
improperly and he states : 


Decided on the 5th April, 1922. 

(ft) Arbitration — Awnrd — Statement of arbitra- 
tors as to the details of the proceedings is prima 
facie conclusive. 

In oases where the parties are at varianoe on the 
qnestion as to what took plaoe before the arbitra- 
tors, the proper coarse is to take the statement of 
the arbitrators as to the facts as prima facie 
repreeeotiDg the true state of afiairs as to what 
took plaoe at the time of the enquiry unless there 
is very strong reason for doubting the aoouraoy of 
their statement. [P. 376, 0. 1.] 

(b) Arbitration Act, S. ll^Receiving fees by 
arbitrators beforehand is within the scope. 

There is nothing in the section which precludes 
the arbitrators from either fixing the fees or 
receiving the fees beforehand. The section only 
lays down that in case the award is given, the 
arbitrators shall state in the award what amount 
ie payable to them (or their fees. That assumes 
that the fees were not paid bejforehand, and, to 
hold that the arbitrators are bound to oonduot the 
arbitration on the ofi ohanoe of their being paid or 
not at the end of the enquiry would be going 
beyond the provisions of 8. 11. 

In India at least the arbitrators would not be 
guilty of mieoonduot in getting payment of a 
reasonable fee beforehand. [P. 277, O. 1.] 

(c) Arbitration Act, 8. 24 — Acts of arbitrators in 
the absence of parties are valid if not jtuiicial. 

Where the aot done by arbitrators is not of a 
judioial nature but merely ministerial in its 
oharaoter, it is oompetenc to one of the arbitrators 
or all the arbitrators to have those acts performed 
in the absenoe of one or more of the patties. (3 01. 
and P. 36, Be/.i [P. 277, C. 2,] 

Beoeiviog statements and dooumenta before the 
enquiry oommenoes are aots purely ministerial in 
their oharaoter. [P. 277, G. 2.] 

V. V. Srinivasa Aiyangar — for the Peti- 
tioner. 

T. L. Venkatarama Aiyar — for the 
Counter-petitioner. 

Judgment : — This is an application by 
one of the parties to a reference to arbitra- 
tion to set aside the award which was 
passed by the arbitrators in pursuance of 
the submission. The petitioner entered 


(1) that one of them Mr. Bradshaw who was 
appointed at the inatanoe of the petitioner insisted 
on payment to him of Bs. 400-0-0 as fees (or the 
arbitration which sum be paid, (2) that the 
arbitrators gave notice on the 10th January, 1922, 
fixing 15th January. 1923, for the enquiry and 
oalling upon the parties to be present and produce 
their evidenoe before them, that on that date be 
presented himself before the arbitrators at the 
appointed time and plaoe and they asked him to 
band over copies of oorrespondenoe, samples, eto,, 
wbioh he did and they asked him what his case 
was and be explained bis oase to them, that 
sometime afterwards the oounter-petitioner sent in 
bis obit and the arbitrators asked him to wait and 
after hearing what the petitioner had to say they 
asked him to go out and send for the oounter- 
petitioner, that be does not know what took place 
between the arbitrators and the oonoter-petitionec 
and that there was no enquiry held by the 
arbitrators and in any case there was no enquiry 
in the presence of both parties, (3) that the 
arbitrators subsequently went to the Bank to see 
the goods and when going asked the petitioner if 
he wished to follow them to the Bank and whether 
be had not sufficient oonfidenoe in them and he 
thought that if he aooompanied them to the Bank 
it might be suggested that be bad no oonfidenoe 
and therefore he did not insist on following them 
to the Bank, (4) that nothing further took plaoe 
till 27th January, 1932, when he received by post a 
letter purporting to be signed by Mr. Jaokson one 
of the arbitrators eoolosing a copy of the award, 
that be had considerable evidenoe to adduce 
regarding the matters in difierenoe between the 
parties and expected that in due course the arbitra- 
tors would fix another date after examining the 
goods in the Bank and bold enquiry (or adducing 
evidence on his behalf and for meeting the oase of 
the opposite side and that no such opportunity 
was given to him, (5) that as the result of the 
arbitration the arbitrators found in his favour as 
regards the three minor oontraots but that as 
regards the important oontraot relating to 20 oases 
of orimps they held that he was bound to take the 
goods on an allowance of 26 per oent. being given 
while even before the arbitration the counter- 
petitioner had agreed to give a discount of 86 
pet cent., and (6) that the award is invalid becanse 
there was no proper inquiry by the arbitrators 
because the arbitrators misoondnoted themselves 
by receiving fees beforehand and by not enquiring 
into the case of the parties in the presence of 
eaoh other, because there was misoonduot and 
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inegalBTiCy on the part o( the arbitrators in that 
DO opportunity was given to the petitioner to plaoe 
his evtdeooe before them and put forward his oaso 
after iospeotion of the goods in the Bank, because 
no notice of the making or signing of the award 
was given ns required by law and beoause the award 
was also opposed to natural justice and equity. 

The counter-petitioner files a counter- 
affidavit in which he states that on the date 
fixed for hearing he came a little late, that 
the petitioner having come earlier was 
oalled by the arbitrators to state his case 
and file the evidence in support of it, that 
he appeared while this was going on and 
sent his card and he was asked to wait and 
told that he would be sent for, that the 
petitioner came out and be was asked to 
appear and when he went in he was asked 
to state his case and file docunaents, that 
after some consultation the arbitrators sent 
for both parties and after stating the points 
of difference between them asked them 
what they had to say in support of their 
respective cases, that the enquiry then went 
on in the presence of each other and when 
it was concluded the arbitrators told them 
that they had finished the case and it only 
remained to compare the goods with the 
samples and that they would go to the 
Bank for the purpose and that Mr. Brad- 
shaw turned to the petitioner and asked 
whether he wished to accompany them to 
the Bank and the petitioner said be bad 
sufficient confidence in them whereupon 
they said they would inspect the goods and 
pronounce the award. The counter-peti- 
tioner denies the various charges agaiost 
the arbitrators as not being true. He 
states that it was not true that the enauiry 
was nob held in the presence of the parties 
and what was really done was preliminary 
work before the parties were oalled in and 
be also says that if there was any irregu- 
larity the petitioner did not take the 
objection in time and must be deemed to 
have waived it. As regards the complaint 
of the petitioner that he was not given an 
opportunity to plaoe bis case before the 
arbitrators, he says that all the correspond- 
enoe^ and samples were filed by the 
petitioner and he never said that there 
were other documents to file or witnesses 
to examine, that the arbitrators said they 
bad finished the case and no suggestion 
was made that any further enquiry was to 
be held. As regards the allowance which 
he had offered to the petitioner of 35 per 
he states that the consideration for 
that was the aooeptanbe of all the dontracts 


whereas ^ the arbitrators directed the 
cancellation of three out of four contracts 
and gave allowance only as regards one 
contract. According to the counter- 

petitioner there was a full enquiry 

by the arbitrators which took place 
from 9-45 a.m. to about 12-30 noon. Both 
the arbitrators have filed an affidavit in 
which they set out what took place before 
them. They state that the petitioner came 
in first on the appointed day of hearing and 
they asked him to state his case and file 
any statement that he might like to file 
and he then filed a statement and also filed 
all the documents and samples in his 
possession, that the counter-petitioner was 
sent for and asked to file his documents and 
samples which he did and that after perus- 
ing the statements and the correspondence 
they commenced the hearing of the case 
which was done in the nresenoe of both tbe 
parties. Tliey then state that they took 
the evidence of both the parties that they 
confronted the petitioner with the docu- 
ments which were filed in the case and that 
be made certain admissions and that there 
were also other questions on which they 
examined both the parties. They state 
that after they beard all that the parties 
had to say and after reading all the corre- 
spondence they told the parties they had 
done with the case and proceeded to examine 
the goods in the Bank, that the petitioner 
agreed to their examining the goods and 
he never told them that he had any fur- 
ther evidence to let in or ever complained 
about the procedure adopted ; and that 
after comparing the shipment samples with 
Che originals they came to the conclusion 
that as regards one contract the differences 
in quality, colour, finish and design were 
not substantial enough to have tbe contract 
cancelled and compensation would be 
sufficient relief, but that as regards the 
other three contracts the differences were 
substantial and so they cancelled them. 
They state that tbe case was fully and 
properly heard by them and there could be 
no objection to that enquiry. 

It seems to me that having regard to the 
fact that tbe allegations before me consist 
of (1) the allegations of the petitioner as 
regards certain irregularities which be eays 
took place and (2) the allegations of the 
counter-petitioner that everything was 
regular and proper, I should act upon tlie 
evidence of the two arbitrators, Messrs. 
Bradshaw and Jackson. So far as it appears 
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they bad no iraterest in the matter in dis- 
pute, and they belong to firms which have 
been doing large business in piecegoods. 
Nothing is suggested as regards their com- 
petency to try the matters in dispute. In 
oases where the parties are at variance 
on the question as bo what took place 
before the arbitrators, it seems to me 
that the proper course is to take the 
statement of the arbitrators as to the 
as prima facie representing the true 
etuLe of affairs as to what took place at 

i the time of the enquiry unless there is 
very strong reason for doubting the accu- 
racy of the statement of the arbitrators as 
regards the facta which took place before 
them and within their competence. The 
statement of a Judge bolding an enquiry 
as to what look place before biro is treated 
almost as conclusive as regards those facts, 
and I do nob see why as regards a stato- 
roenb before arbitrators appointed by the 
parties themselves there should be any less 
rigid standard applied when dealing with 
questions of fact as to facts, which are 
asserted by one side and denied by the 
other. Adopting therefore this criterion 
as regards the finding of facts, it seems to 
me that I must accept the statement made 
by the arbitrators in their affidavit and the 
statement made by the counter-petitioner 
in 90 far as bis statement tallies with that 
of the arbitrators. Oo these facts it seems 
to me that the only points on which there 
can bo any question as regards setting 
aside the award are (1) whether the taking 
of fee by both arbitrators before the 
enquiry commenoed would vitiate the 
award, and <2) whether the fact that the 
statements were recorded in the absence 
of the parties during what may be called 
spade work, before the enquiry, was such 
as would bring the case within the ruling 
cited by Mr. V, V. Srinivasa Aiyangnr and 
thus vitiate the award as being the result 
of proceedings taken in the absence of the 
parties. Before proceeding to discuss these 
two points I may state that on the facts I 
am not satisfied that there was any imper- 
fect enquiry or that there was any ground 
for bolding that the arbitrators acted in a 
manner which was not correct. There is 
nothing to show that the petitioner ever 
told the arbitrators that be had any wit- 
ness to examine or any further documents 
to file- It is admitted that the arbitrators 
required him to be present at the enquiry 
with all his documents and with his 


witnesses, and that being so if he bad any 
further witnesses to examine it was his 
duty to have told the arbitrators that 
be wanted to examine witnesses and to ask 
for an adjournment or to ask that the 
witnesses if present be called and examined. 
On the contrary the arbitrators distinctly 
state that when they closed the enquiry 
they told the parties that the enquiry was 
closed and they would inspect tbe goods 
and pass tbe award- In these circumstances 
whatever might have been in tbe mind of 
tbe petitioner, it seems that he cannot 
challenge tbe enquiry on the ground that 
opportunity was not given to him to call 
witnesses when ho himself did not court 
opportunity by asking tbe arbitrators to call 
witnesses or adjourn tbe enquiry ; so far aa 
regards the statement that tbe petitioner 
bad no opportunity to examine witnesses. 
As regards the petitioner’s not proceeding 
to tbe Bank when tbe arbitrators went 
there to inspect tbe goods, I am not satis* 
fied that the arbitrators did anything 
which would have justified the petitioner 
in coming to tbo conclusion that be need 
not go to tbe Bank along with the arbitra- 
tors. Tbe arbitrators do not say that they 
suggested to him that it might be left to 
them to inspect tbe goods in bis absence 
or that anything was done by them which 
would lead tbe petitioner to believe that 
if he did accompany them to the Bank he 
would be prejudicing his case by leading 
the arbitrators to suppose that he had no 
confidence in them. It is highly improb- 
able that tbe arbitrators would have made 
any such suggestion, especially when the 
counter-petitioner went with them to the 
Bank. I am not therefore in a position on 
the evidence to hold that any such state- 
ment was made to tbe petitioner which 
prevented his going along with the arbitra- 
tors to the Bank. 

Turning now to the two legal objections 
on which it may be possible to set aside the 
award, I think that as regards remunera- 
tion there is nothing illegal or improper in 
what tbe arbitrators did. It is nob sug- 
gested in this case, as it was in the cases 
cited before me, that such demand was 
exorbitant or improper or that there was 
anything in the conduct of the arbitrators 
in tbe making of the demand which would 
have led tbe parties to suppose that the 
arbitrators were doing something which 
the parties would not have done but for 
the demand. It is admitted that each 
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party had agreed to pay a fee of Rs. 400-0-0 
to the arbitrators for their trouble. I think 
that few merohants in Madras would 
waste their time on arbitration unless it 
was worth their while to do so, so that in 
the present ease the mere fact that 
Rs. 400-0 0 was fixed as payable by each 
party is no ground for holdingtbat therewas 
anything improper. Neitherpartydemurred 
to make payment and it is not suggested 
that payment was made in such oircum- 
Btanoes as would indicate that if payment 
was not made the consequences would be 
against the party that refused payment. I 
am referred to section 11 of the Arbitration 
Act but there is nothing there which 
precludes the arbitrators from either 
fixing the fees or receiving the fees 
beforehand. All that the section says is 
that in case the award is given the 
arbitrators shall state in the award what 
amount is payable to them for their fees. 
That assumes that they were not paid 
beforehand, and, to hold that the arbitra* 
tors are bound to conduct the arbitration 
on the OS' chance of their being paid or not 
at the end of the enquiry would be going 
beyond the provisions of section 11. Refer- 
ence was made to Russel on Arbitration, 
page 204, and to In re Enoch and Zaretzky 
Bock & Co. (1). That was a case where there 
was some improper conduct on the part of 
the arbitrators. There the umpire made a 
demand which the Judgetbought unreason- 
able and the party himself repudiated it as 
unreasonable. It is far from establishing 
the proposition that in case of a lawful and 
reasonable fee agreed to be paid by the 
parties the arbitrator is guilty of mioonduot 
if he takes his fee in advance. In the 
absence of any decision I am not prepared 
to hold that in this country at least the 
arbitrators would be guilty of misconduct 
in getting payment of a reasonable fee 
beforehand, and thus avoid the alternative, 
if they are not paid, of suing the parties in 
Court, because there is no other remedy 
open to the arbitrators. 

The next objection is that on the facts 
and the statement of the arbitrators a 
certain portion of the work was done in 
the absence of each of the parties. If that 
portion of the work which .was done was 
judicial in its character, there can be no 
doubt that the authorities cited show 


•.(1) [1910] 1 K.B. 3a7=»79 L.J. K.B. 868-101 

801. 


that the award is liable to be sot aside. 
The oases referred to by Mr. V. V. 
Srinivasa Aiyangar, namely, Harvey v. 
Shelton (2), Dobson and Sutton v. 
Groves (3), Ganes Narnyan Singh v. 
Malida Koer (4), and Cursetji Jehangir 
Khanhatta v. Crowder (5), no doubt lay 
down the rule that where an act judicial 
in its obaracfer is to be performed, the 
arbitrators are bound by the same rules as 
bind the Courts, and that the arbitrators 
are not entitled to decide or to give their 
award in the absence of one or more of the 
parties to the arbitration and without notice 
to them. But there are also cases which 
hold that where the act done is not of a 
judicial nature but merely ministerial in its 
character, it is competent to one of the 
arbitrators or all the arbitrators to have 
those acts performed in the absence of one 
or more of the parties. I need only refer 
to Anderson v. Wallace (6), and il/anin- 
dara v. Mahenanda (7). In the present 
case what happened was that both the 
parties did not turn up together, the 
petitioner turned up and the arbitrators 
asked him to state his case and file bis 
documents and he gave a written statement 
stating wbat bis case was and filed such 
documents as he had in his possession. 
While he was doing this the counter-peti- 
tioner turned up and the arbitrator.^ sent for 
him, asked the petitioner to remain outside, 
and took from the counter-peti'^ioner a 
written statement setting out bis case and 
received bis exhibits. Then the arbitrators 
state that after having gone through these 
statements and exhibits they called in both 
the parties and began the inquiry. It seems 
to me that wbat the arbitrators did in this 
case was what courts do, namely, receiv- 
ing statements and documents, before 
the enquiry commences. These acts are 
purely ministerial in their character, and 
it is not suggested that before the filing of 
written statements or documents in Court 
the Registrar is bound to call the other 
party and do it in his presence, Wbat 
really took place after this was the com- 
mencement of the judicial proceedings 
before the arbitrators, and so far as the 
affidavits of the arbitrators go, when that 


(2) [1844] 7 Beav. 456-13 L.J. Oh.466. 
(3; [1844] 6 Q.B. 657-116 E B. 248. 

(4) 11911) 13 C.L.J. 399 = 10 I.O. 464. 

(5) (1894) 18 Bom. 299. 

(6) [1836] 3 01. and P. 26. 

(7) (1912) 16 O.Ii.J. 860 = 13 I.C. 161. 
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act was done both the parties were present. 
i am therefore not prepared to hold on the 
facts of this case that the award is liable 
to be vitiated because there was a 
judicial act done by the arbitrators in the 
absence of the party. This disposes 
of the two main objections taken by 
Mr. V. V. Srinivasa Aiyangar on the facts 
as appear from the affidavits of the 
arbitrators. 

The question of waiver has been raised 
by the counter-petitioner which I do not 
think it necessary to discuss at present. I 
have no doubt that it is open to the parties 
to waive any irregularities which have 
taken place in the conduct of the enquiry, 
80 long as those irregularities are not 
fundamental and do not involve any preju- 
dice or hardship to the party. The question 
as to whether there is sufficient reason in 
this case to warrant my holding that there 
was a waiver does not arise on the facts 
found by me. I find that there was no 
irregularity in the conduct of the proceed- 
ings before the arbitrators. 

The result will be that the application 
is dismissed with costs of the arbitrators 
and costs of the counter-petitioner (2 sets). 

Application dismissed. 
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Phillips and Venkatasubba Rao, jj 
Kamulammal and another — Appellants. 


V. 

N. Chokkalingam Asari — Respondent. 

A. S. Nos. 279, 280 and 291 of 1920, 
decided on the 27th September, 1923, 
against the Sub-Judge, Dindugal. 

Limitation Jett Art. 12 (b ) — Madras Estates 
Land Jett 8. 131 — to set aside sale — Limita’ 
ticn runs from the date on which the period of 
thirty days exvires. 

As a Bale becomes finel, in the abseooe of any ap- 
plication under 8. 181, Estates Land Aot, within 
80 days after the date of eale, a suit to set aside the 
sale brought more than one year after such date 
is barred by limitation. 278, 0. 2.3 

K. V. Erisknaswami Aiyar, C. S. Ven- 
katachari and Bajagopala Aiyar — for 
Appellants in all. 

C. S. Venkatachariart E. V. Erishna- 
iwami Aiyar and A. Bamaswami Aiyar — 

ior Respondents in all. 


1894 ^adraa 


Judgment : — Respondent’s Vakil re- 
ports no instructions and withdraws from 
the case which is therefore heard ex parte. 

The question of limitation is first argued 
and on that we think appellant must 
succeed. 

The suit is to set aside a revenue sale 
and limitation is governed by article 12 (6) 
of sob. I of the Limitation Act. This 
allows one year from the time when the 
sale is confirmed or would otherwise have 
become final and conclusive. There is no 
provision in the Lsfcates Land Act similar 
to the one in C. P. C.. Order 21, rule 92,. 
for confirmation of sale and for the sale 
thereupon becoming absolute and conse- 
quently the second clause of article 12 (6) of 
the Limitation Aot must be applied. Sec- 
tion 124 (2) of the Madras Estates Land Aot 
provides that on payment of tbe purchase- 
money and on the expiration of thirty days 
tbe Court shall if no application has been 
made to set aside tbe sale under section 131 
or if such application baa been made and 
rejected, grant a certificate of sale to the 
purchaser stating tbe property sold, the 
name of tbe purchaser, tbe date of sale. 
Prom this it is clear that such a sale 
would become final, in tbe absence of any 
application under section 131,EstatesLand 
Aot, 30 days after the date of sale. This 
suit was brought more than one year after 
such date in tbe present case and is there- 
fore barred by limitation. We are sup- 
ported in this conclusion by tbe decision 
in Earuppa Thevan v. Vasudeva Sasiri (1). 
This was under the Madras Act II of 1864 
in which section 38 provides that the Col- 
lector shall make an order confirming the 
sale. The absence of this provision in the 
Estates Land Act makes tbe present case 
so much tbe stronger. 

We may also refer to Bhuban Mohan 
Maitra v. Qirish Narain Moonshi (2) 
where a similar view prevailed. In Appeal 
No. 280 of 1920, there is an allegation in 
tbe plaint that a petition was put in by 
plaintiff to set aside the sale but Ex. P 
shows that this application was really a 
suit under section 112 and notan applica- 
tion under section 131, The appeals are 
accordingly allowed and plaintiffs’ suits 
dismissed with costs throughout. 

Appeals allowed. 



(1) (1888) 6 Mad. 148. 

(3) (1911) 13 0.L.J. 839*101.0, 87. 
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Phillips and Venkatasdbba Rao, jj. 

Abhoy Naidu — Plaintiff-AppellaDt. 

V. 

N. Bamachandra Naidti and another — 
Defendants-RespoDdents. 

Appeal No. 350 of 1920, decided on the 
276b August, 1923, against tbe decree of 
the Addl. Sub-Judge, Coimbatore, in O. S. 
No. 26 of 1919. 

(ft) Civ. Pro. Cadi, O. 32, r, 6^Pat,menl to next 
friend without leave of the Court doe$ not discharge 
debt— Such payment ' does not g\ve right for 
contribution, 

O. 3'i, r. 6 oontaios a prohibition against a next 
friend reoeiving money without tbe leave of tbe 
Oourt under a decree in favour of the minor. Snob 
payment oannot discharge tbe decree and hence one 
of the oo'judgment debtors oannot ba?e his claim 
lor contribution from other oo>iudgment-debtor on 
the basis of suoh irregular payment to tbe next 
friend. [P. 980, 0. !•] 

(b| Confrocf Act, 8. 43— Payment not discharge 
ing liability of co-debtors — Contribution cannot be 
claimed, 

Payment by one of tbe oo-debtors tvhioh does not 
exonerate other oo-debtors from liability does not 
give a right of oontribution to the oo-debtor 
making such payment. 

T. Narasihina Aiyangar and K. S. Ravia- 
bhadra Aiyar — for Appellant. 

S. T. Sreenivasagoplachariar and T. M. 
Krishnaswami Aiyar — for Respondents. 

Venkatasubba Rao, J. ; — This appeal 

may be disposed of on a point of law bub it 
is necessary bo state a few facts that gave 
rise to tbe suit. 

The plaintiff, tbe let defendant and the 
father of tbe 2nd defendant borrowed from 
one Ramanatha Chettiar Rs. 4.000 on a 
promissory note and tbe creditor sued the 
executants of tbe note and be having died 
after the institution of tbe suit, bis minor 
sons were brought on the record as plaintiffs 
with their mother as their nest friend. A 
decree was passed in tbe suit against tbe 
plaintiff, the Ist defendant and the 2nd 
defendant who was added as a party on 
the death of his father. Tbe plaintiff 
claims to have paid the full amount of the 
decree and has Bled tbe suit for tbe 
recovery of that amount on the ground that 
the 1st defendant and the 2nd defendant's 
lather are the principal debtors and he was 
himself a surety. 

The learned Subordinate Judge has dis- 
believed the ease of the plaintiff that the 


whole amount borrowed was received only 
by the 1st defendant and tbe father of the 
2nd defendant. He further held that tbe 
payment alleged by tbe plaintiff to have 
been made with a view to satisfy tbe decree 
was not a valid payment which would 
enable the plaintiff to recover any amount 
from tbe defendants. In tbe result, be 
dismissed tbe plaintiff’s suit. 

On bebalf of tbe plaintiff-appellant it was 
argued that tbe ffnding that be was not a 
mere surety did not entail the dismissal of 
tbe suit and as there was a presumption 
that each of tbe joint debtors received an 
equal share of the amount originally 
borrowed, a decree should have been passed 
in bis favour for two tbirds of the amount 
claimed and that tbe presumption was not 
rebutted by tbe evidence adduced on bebalf 
of tbe defendant. It was next contended 
that tbe learned Judge's view that there 
was no valid payment is wrong. 

There may be objections to tbe suit being 
treated as a suit for contribution ; tbe 
defendants having bad no opportunity to 
refute a claim based on this footing, may 
be prejudiced by tbe nature of the suit 
being thus altered. But, in my opinion, it 
is unnecessary to deal with this aspect of 
tbe case. Nor is it necessary to decide any 
question of fact that arises in tbe appeal. 

The facts bearing on the validity of the 
payment are these. Tbe decree was passed 
on tbe 22Dd of June 1915. Tbe plaintiff 
alleges payment of tbe amount of the decree 
to one Kannuswamy Iyer who deposed that 
be was tbe agent of Ramanathan Cbetty. 
An application was made by tbo vakil of 
the decree-holders for tbe recording of tbe 
satisfaction of tbe decree and upon it tbe 
following order was made on the 16th of 
July: — “Satisfaction cannot be recorded 
as the next friend of the minors is not 
entitled to receive money in their bebalf 
without furnishing security.” Tbe learned 
Subordinate Judge bolding that tbe pay- 
ment was not duly recorded under Order 21, 
rule 2, Civil Procedure Code, decided that 
the plaintiff had no cause of action. I think 
the conclusion of the Subordinate 
Judge is right although I am nob 
disposed to agree that his reason ^ is 
correct. It is not necessary to decide 
whether the observation of Bashyam 
Iyengar, J., in Putti Narayanamurthi Iyer 
V. Marimuthu Pillai (1), that a payment 


(1) (1903) 96 Mad. 892. 
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which is nob racordad is a valid paymenb 
oorracbly expressas tha law; nor do I 
think ib necessary bo decide the effeob of 
paymenb which is cerbified by the party but 
has nob been recorded by the court. For, in 
my opinion, the provision of law that has a 
bearing on the present case is Order 32, 
rule 6, Civil Procedure Code. It runs thus: — 

(1) A next friend for the suit shall not 

without the leave of the court receive any 
money ... on behalf of a minor . . . under a 
decree or order in favour of che minor.” 

(2) “ . . . The Court shall, if it grants 

him (next friendJ leave to receive the pro- 
perty, require such security and give such 
directions as will in its opinion be sufficient 
to protect the property from waste and 

ensure its proper application.” This 
contains a prohibition against a next friend 
receiving money without the leave of the 
court under a decree in favour of the minor. 
The decree holders were minors and the 
alleged payment was made to the agent of 
the next friend. Can such payment 
discharge the decree ? It seems to me that 
if payment is made out of Court to a next 
friend without the leave of the Court the 
minors may ignore the payment and execute 
the decree. They may ignore ib either 
because the money has not been applied for 
their benefit or becRUse they may intend to 
commit a fraud. If the decree is sought to 
be executed tbe defendant cannot rely upon 
the unauthorised paymenb made to the next 
friend. This is obviously the effect of tha 
section. Ibis no doubt true that the section 
does nob in terms say what is to happen if 
such a payment is made. But surely the 
payment or the receipt in contravantioa of 
the rule is not an infringement of the penal 
laws of the country and neither tbe party 
paying nor the party receiving becomes 
criminally liable. Tbe object of the sec- 
tion is merely to safeguard the interests 
of tbe minor and it therefore follows 
that tbe payment does not discharge tbe 
decree. Lab us look to tbe reason of the 
thing. If tbe defendants are now compel- 
led to pay contribution to tbe plaintiff and 
if the full amount of tbe decree is again 
recovered from them by the minors in exe- 
cution of the decree, the defendants will 
suffer great hardship. And why should 
they be prejudiced on account of tbe fault 
of the plaintiff? There is nothing in 
principle which requires that the co-debtor 
should contribute when ho has not been 
himself exonerated from liability and when 


the original obligation is still outstanding. 
The right to contribution is not founded on 
contract but is tbe result of a general 
equity arising at the inception of the con-' 
tract of guarantee on tbe ground of equality 
of burden and benefit See. 15, Hals- 
bury, page 527. Section 43, 2nd para- 
graph, Indian Contract Act, embodies this 
doctrine of English equity. It has been 
stated that the community of burden and 
benefit is the real ground of the right to 
contribution. Per O'Brien, J., in Gardner 
v. Brooke (2). The mere fact that the 
surety has baen damnified by payment 
cannot give him a right to claim contribu- 
tion from his co-debtors. Let me take two 
instances. Suppose that an amount was 
borrowed by several debtors from A and 
that A died leaving B his heir. If one of 
tbe debtors paid the amount of tbe debt to 

0 under the mistaken belief that he was 
the heir of A, would such payment entitle 
tbe man who paid the amount to claim 
contribution from the other debtors ? Or 
again, suppose that the amount was due to 
A an infant for whom B was appointed 
guardian by the Court. If one of the 
debtors paid tbe amount to C under the 
impression that C was tbe guardian, would 
such payment give the man who paid any 
right of action against tbe other promisors ? 

1 see DO difference in principle between 
these cases and tbe case on band. It is 
not sufficient that tbe plaintiff is able to 
say I have been damnified, I have 
suffered injury ” but he must in addition 
satisfy the Court that his co-debtors have 
been exonerated from liability to the credi- 
tor, and that the parties who were equally 
bound to pay a common debt were relieved 
by the plaintiff of the harden of their debt. 
See Pioushah Ali Khan Chowdhuri v. 
Kali Mohan Moitra (3). The right of con- 
tribution has its foundation in equity and it 
will not be just to compel tbe defendants to 
pay their share of the debt when they have 
not been relieved from the burden of the 
liability. I am therefore of the opinion that 
the plaintiff’s claim has been rightly dis- 
allowed and I would therefore confirm tbe 
judgment and dismiss the appeal with costs. 

I^liillips, J.: — In the peculiar circum- 
stances of this case I agree in the order 
proposed by my learned brother. 

Appeal dismissed, 

(2) [1897] 2 U. R. 6. ~ 

(8) (L906) iO. L. J. 79. 
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Odgers and Hughes, jj. 

Sri Rajah Dantuluri Devi Prasada 
Satyayiarayan Veerabhadra Veyikata 
Lakshmikantaraju Garu — Plaioiiff* Appel- 
lant;. 

iv. 

Sri Rajah Dantuluri Peda '^enkata 
Jagannatharaju Garu and others — 
BaspondeDts-Dafendanta. 

S. A. No. 2031 of 1920, decided on lab 
Angasb, 1923, againsb bbe decree of the 
Diatriob Judge, Godavary, in A. S. No. 1 
of 1918. 

Civ. Pro. Code, 0. 32, r. 4 t4) — Natural 
guardioti unwilling h ael^Appoinlmint of clerk 
of Court valid. 

O. 39, r. 4 (4) authorises the Court to appoint 
an; of its officers as guardian where there is no 
other person fit and willing to aot as guardian for 
the suit. Where the father was unwilling and 
neither the mother nor the unole oame forward on 
behalf of the minor as guardian and neither the 
plaintifi nor the Court bad reason to believe that 
there was any other person fit and willing to aot : 

Beld that the appointment of the clerk of Court 
as guardian was valid. [P. 282, C. 2.] 

(b) Begistration Act, 8. 28‘-2'fon-existent pro- 
perty included to effect regUtrotion at a particular 
place —Begistration valid unless collusion between 
parties is proved. 

Where there was no collusion between the 
mortgagee and the mortgagors and there was no 
intention on the part of the mortgagee to include 
a land not belonging to mortgagors, registration 
is not vitiated by the fact that property not in 
existence was included in the deed co efieot 
registration at a partioular place. [P. 284» C. 1.] 

S. Srinivasa Ayyangar, G. V. Anantha 
Krishna Ayyar, V. Narasimhachariar and 
V. Venkatarazu — for the Appellant. 

A. Krishnaswami Aiyar, K. Ramamurthi 
and T. Ramachandra Rao — for the 
Bespondents. 

Odgers. J. : — This is a suit arising out 
-bf a mortgage effected on the 15th 
April, 1896, on the Gundepalli Estate. 
The suit on the mortgage itself was 
numbered as O. S. No. 25 of 1910, and 
will referred to in this judgment by 
'that designation. We are also concerned 
with a later mortgage bub an earlier suit 
(O. S. No. 21 of 1910) relating to the same 
property. The plaintiff in this suit and the 
defendants 1, 2 and 3 belong to the same 
family, i.e., the family originally owning 
the Gundepalli Estate. 6bh defendant is 
the decree-holder both in 0. S. No. 25 of 


1910 and O. S. No. 21 of 1910. 6th defen- 
dant is alleged to be the stranger auction- 
purchaser of the mortgaged property in 
O. S. No. 25 of 1910. So, as matters stand 
at present, as to 25 of 1910, 6th defendant 
is the purchaser from the decree-holder, 
5th defendant ; in O. S. No. 21 of 1910, 5th 
defendant has obtained a docroo but the 
properties remained unsold. The suit from 
which this appeal arises is O. S. No. 11 
of 1916 in the Temporary Subordinate 
Judge’s Court of Rajahmundry in which 
the plaintiff, the son of the Isb defendant, 
claims a declaration that the auction-sale 
of the Gundepalli Estate in O. S- No. 25 
of 1910 and all execution proceedings 
relating thereto are null and void as against 
him and also to declare the decrees in 
O. S. Nos. 21 of 1910 and 24 of 1910 (we 
are not concerned in this appeal with the 
latter) are not valid and binding against 
him and his share. As originally framed 
the suit was based for the most part on 
immoral consideration for the mortgages. 
This was found against in both the lower 
courts and has now been given up before us. 

Three points are urged in Second Appeal, 

(1) That the plaintiff who was a minor 
in 1910 was not properly represented in 
O. S, No. 25 of 1910: 

(2) That the guardian ad litem was 
guilty of negligence in that the following 
valid defences were not set up on behalf of 
the minor : 

(a) That the mortgage was not valid as 
not having been legally registered ; 

i5) That the Court had no jurisdiction 
under the circumstances to pass the 
mortgage decree ; 

(3) That an amendment should have 
been allowed to repudiate the 6th defen- 
dant's plea that be is a bona fide purchaser 
for value without notice. 

(1) The point of representation in 
O. S. No. 25 of 1910; The plaintiff who 
was in that suit the 3rd defendant was at 
first sued along with his father and guardian 
the 1st defendant. The father was appa- 
rently unwilling to act, and the court clerk 
C. Gopala Hao, was appointed guardian on 
the 21at February, 1911. He was appointed 
on an affidavit sworn by one Sangavarapu 
Venkataratnam who said he had been con- 
ducting the suits and all other affairs of the 
plaintiff as his “ Tanedar ” or Manager: 
“I believe there are no other principal 
guardians for the said minor defendant.’’ 

It is, therefore, necessary that the appeal 


282 


LAKSHMIKANTARAJU V, JAGANNATHARAJU (Odgers, J.) 


1924 Madras 


Clerk of this Court, Mr. 0. Gopala Eao 
should be appointed guardiao of the said 
minor 3rd defendant. The appeal Clerk was 
appointed as stated. The guardian on 
30-11-1911 filed a memorandum asking 
that it should be recorded that he had no 
instructions whatever on behalf of the 
minor 3rd defendant. However, on the 
25th November, 1911, the guardian put the 
plaintiff to proof of the claim. The Vakils 
for defendants 1, 2 and 4 said that they had 
no instructions. 5th defendant was absent 
and the result was a decree for plaintiff for 
Rs. 82,000 odd with costs. It is contended 
on this state of things that the affidavit of 
Venka*‘aratnam was clearly false as the 
minor was living with bis uncle at the 
time and also had a mother alive. Reliance 
is placed on the deposition of P. W. 2 in 
the suit. His name is Kapilavayapadma- 
nabha Swami. He says he was managing 
5tb defendant’s affairs, that be had known 
the ULkole of the minor for some time and 
the father of the minor for 25 years and 
knew the esistence of the plaintiff's mother. 
The point to ha borne in mind is that this 
witness, P. W. 2 is a different person from 
the Tanedar who swore the affidavit that 
no other principal guardian was available. 
In the guardian’s evidence as D.W. 2 in the 
O. S. be states that the father refused to 
be guardian and did not appear in response 
to notice. He did not try to get any 
information from anybody else, but sent a 
notice to the father, but it was nob served. 
He did not apply for copies of the docu- 
ments, etc., as ho was not put in funds by 
anybody. It is pointed out that under 
rule 118 of the Civil Rules of Practice, the 
Court might have ordered the plaintiff to 
provide funds for the guardian to carry on 
the defence of the minor. This however 
was nob done. Reliance is placed on Raman- 
unni Kurup v. Ram-Jin Somayajipad (1) 
where the affidavit filed stated that besides 
the second defendant the plaintiff bad no 
next of kin. The statement was false as 
there was at least one person known to 
the Isb defendant and his brother who was 
the plaintiff’s next of kin. Yet this infor- 
mation was suppressed. I find it extremely 
difficult to say that because P. W. 2 knew 
the mother and the uncle of the present 
plaintiff it must be held that the plaintiff 
in O. S No. 25 of 1910 and his Tanedar 


1933 o63®=*44 M.Ii.J. 516 = 17 M.L.VY, 558 

M.Ii.T. 107 = (1923) M.W.N. 301 = 74 


l.C. 809. 


who swore the affidavit must have had the 
same knowledge. It is nowhere alleged 
that either of these persons bad such 
knowledge, and I am quite unable to see 
bow under these oiroumstanoes it can be 
said to have been proved that the affidavit 
of Yenkatarabnam must have been false to 
bis knowledge. It may here be pointed out 
that it is not as if the appointment of a 
Court guardian was prima facie illegal. 
Order 32, rule 4 (4) authorises the Court 
to appoint any of its officers as guardian 
where there is no other person fit and 
willing to act as guardian for the suit. 
Neither the mother nor the uncle came 
forward on behalf of the minor and it is 
to my mind impossible to say that either 
the plaintiff in O. S. 25 of 1910 or the 
Court bad reason to believe that there 
was any other person fib and willing to 
act. In Nachiappa Chetty v. Chinniah 
Amahalam (2), Mr. Justice Srinivasa 
^iyangar sitting alone, laid down that in 
the case of a contemplated appointment of 
a Court guardian notice must always go to 
the natural guardian (as it did in this case 
according to P. W. 2) or the person with 
whom be lives. It is not brought to our 
notice that the Court guardian knew that 
the minor was in 1910 living with bis uncle. 
Another case relied on is Bhagwan Dayal 
V. Param Sukh Das ?3), which to my mind 
is a much stronger case than this because 
the uncle who was originally named as a 
guardian ad litem in refusing to act said 
t.bat the minors lived with their mother. 
No notice was served upon the mother and 
a Court guardian was appointed. The judg- 
ment seems to have relied largely on the 
fact that there was a decree without notice 
to the minors. This, as pointed out is not 
now necessary. [See Ramaswami Chetli 
V. Doraisiua7ni (4)] . As pointed out there, 
the absence of notice to the father of the 
appointment of the Head Clerk was only 
an irregularity which would not affect the 
validity of the proceedings in the absence 
of fraud or gross negligence on the part of t 
the person appointed. (See page 302). | 
The case cited in Rashid-ufi-nissa v. 
Muhammad Ismail Khan (5) was a case 

(3) (1916) 4 M.L.W, 362 = 36 l.C. 794. 

(3) (1915) 37 All. 179 = 13 A.L.J. 179 = 97 I.O. 633, 

(4) 1923 Mad. 465=44 M L.li. 299=17 M.L.W. 

638 = 73 I.O. 409. 

(6) (1909) 31 All. 579 = 86 I.A. 168 = 13 C.W.N. 

1169 = 10 O.L.J. 318 = 6 A L.J. 839=11 

Bom. L.B. 1925 = 6 M.L.T. 279=19 M.L.J^ 

6S1 = S I G. 864 (F.C.). 
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where minors were held not to have been 
represented at all, one being represented by 
a married woman, wbioh was illegal 
and the other being represented by a 
person whose interest was manifestly ad- 
verse to that of the minor. In Martin 
thamalai v. Palani (6), the plaintiff 
asked that the father should be appointed 
guardian ad litem. He refused. The 
Head Clerk was thereupon appointed. 
The fraud charged was that the plaintiff 
knew very well that the minor was living 
with his mother under the protection of his 
maternal grandfather and the latter ought 
to have been appointed guardian. The 
learned judges held that the statement in 
the athdavit amounted to no more than that 
n the view of the deponent there was no fit 
and proper person to be appointed. They 
point out that the Court may have been 
under the duty of making further enquiry 
before acting on the affidavit, but that the 
appointment was the result of a judicial 
order based on evidence which the Court 
considered sufficient. It was not alleged 
that there was any collusion between the 
Head Clerk and the plaintiff in pursuance 
of wbioh the latter applied for the appoint- 
ment of that officer as guardian. Nor is 
there any proof of any such collusion here. 
In Mamaswami Chetti v. Perumal (4), the 
case already referred to, it was held that 
the plaintiff was not bound to make 
exhaustive enquiries. The learned Judges 
say at page 301 : " Putting a reasonable 
construction on the rule we are not pre- 
pared to say that the plaintiff in this case 
failed in his duty, especially as there is 
nothing (so far as we have been shown) 
regarding the uncle of the minors, his 
residence, the plaintiff’s knowledge of his 
existence, his interest in the minors’ affairs 
or what is more important regarding any 
Bubsequent attempt by him to protect their 
interest.” In Walian v. Banke Beho-ri 
Perahad Singh (7), their Lordships held that 
although there was no formal order appoint- 
iug a guardian ad litem and no notice to 
the mother who was so appointed or to an 
adult male member of their family, these 
facts were nothing but irregularities which 
lid not affect the validity of the proceedings. 
On this state of the authorities I am of 
opinion that the appellant has not 
flucoee ded in making out a case of non- 

«{ 636“16 I.O. 183. 

80 Oal, 1031-30 I.A. 182-7 C W.N. 

77i-6 Bom. L.R, 823-8 Bar. 513 (P.C.). 
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representation in Suit No, 25 of 1910. 
Assuming that the same state of things 
prevailed in Suit No. 21 of 1910, as to 
which I am not quite certain for reasons to 
be stated later on, the same argument 
applies there also. 

Point 2 : — The case relied on with regard 
to the negligence of the guardian generally 
in this case is Pnnnayyah v. Viranna (8), 
where it was held that it was gross negli- 
gence not to defend the suit if there was a 
valid defence available. In that case the 
mortgage was by a guardian of the 
immoveable property of a minor for the 
purpose of lending money to another for 
oarr^'ing on a trade not ancestral on behalf 
of the minor. It was held that the guar- 
dian ad litem ought to have resisted the 
suit brought on the transaction on the 
ground that it was not for the minor’s 
benefit. Ought the guardian ad litem to 
have set up either of the suggested defences 
in this case; and could be have hoped to 
succeed if he had done so ? To consider 
the point of registration first : 

(a) The mortgage, Ex. IX, comprises the 
whole of the estate of Gundenaili in the 
sub-district of Yernagudam, Yernagudem 
Talug, Godavari District, to which is added 
one acre of wet land on the eastern side in 
Jiroyiti No. 453 in the village of Katreni- 
kona in the Sub-District of Mummudi- 
varerr, Godavari District. The mortgage 
was registered in the Sub-District of 
Mummidivaram in which the one acre was 
situated. It is alleged that this latter was 
included in the mortgage for the very 
purpose of its being registrable in this Sub- 
Kegistry and this is very likely the fact. 
It turns out that the mortgagor though be 
owns something like 300 acres in Katreni- 
kona does not own No. 458 and never did. 
It is, therefore, said that the whole mortgage 
is invalid as the mortgagor had no title to 
this Mummidivaram one acre of land. 
The allegation contained in para. 12 of 
the plaint is that the mortgagor bad no 
interest in the said one acre, which was 
known to all the parties to the mortgage at 
the time of the registration to which the 
defendants 6 to 10 reply in paragraph 13 of 
their written statement that the one acre 
belongs to the mortgagors and that it was 
intended to be mortgaged and was not ille- 
gally included. For this part of the case, the 

(8) 1933 M*d. 373 = 46 Mad. 486 = 43 M.L.J. 429 

= (1932) M.W.N. 213=16 M.L.W. 427 = 70 

I.C. 668. 
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appellant relies on Sarendra IjciI Roy v. 
Baridaii Debi (9). That was a well known 
case of an attempt to mortgage a property 
absolutely non-existent, there being no 
such house as 25, Guru Das Street. Their 
Lordships held that " that parcel was in fact 
fictitious entry and represented no property 
that the mortgagor possessed or intended to 
mortgage, or that the mortgagee intended 
to form part of his security.” In this case 
the evidence is that the mortgagor himself 
verbally mentioned this one acre when the 
mortgage deed was being drawn up and 
that as a matter of fact it is a mistake for 
548 which admittedly belongs to the family 
of the defendants 1 and 2 in Suit No 25 of 

1 1910. The cases on this subiect show 
that in order to nullify a registration on this 
ground the parties must have colluded. If 
the oases support this view as I shall show 
presently, it must be said that there is no 
evidence whatever to show that the mort- 
gagee knew that the mortgagor possessed no 
such land as No. 458. Pdhladi Tj<xl v. A/i. 
Laraiti (10) lays down, following the Privy 
Council case in Harendra Lai Roy v. Hari’ 
dasi Debt (9) : " It is really a question of 
fact whether the parties have intentionally 
by a mutual collusive arrangement inserted 
in the deed property which either does not 
in fact exist or which while in existence is 
not intended by either of the parties to the 
suit to be a part of the security.” A Bench 
of the Patna High Court in Raviedi 
V. Chunder Bali Bibi (11), have come to a 

( similar conclusion : “ If there is no collu- 
sion, the circumstances are not sufficient 
to invalidate registration.” In a recent 
case in Biswanaiha Prasad v. Chandra 
Narayan Ghowdhury (12), the defendant 
asserted that the statement io the bond 
that it comprised a certain share in pro- 
perty was to the knowledge of both parties, 
a mere fiction introduced for the purpose of 
getting registration in the Mozutferpore 
District. There it was held that '* none 
of the parties ever intended that the share 
should vest in Udit, or pass by the mortgage 
from him to the mortgagee. This case 
differs toto coelo from the case suggested in 
argument of a mere failure to make a good 


(91 (19U) 41 Oal. 972 = 41 I. A. 9\0=l li.W. 
1050 = 27 M.D.J. 80 = (1914) M W.N. 462 = 
16M.LT. 6 = 18 O.W.N. 817=19 O.L J. 
484=16 Bom. L.R. 400 = 12 A.L J. 774 = 23 
I.O. 637 <P.O.). 

(10) (1918) 41 All. 22 = 16 A.L.J. 871 = 48 I.O. 200. 

(11) (1917) 4 Pat. L.W. 237 = 44 I.O. 399. 

(12) (1921) 48 Oal. 609 = 63 I.O. 770 (P.O.). 


title to property dealt with by the instru- 
ment, and which both parties had intended 
should form part of the security. It 
appears to me that in the absence of 
evidence of participation by the mortgagee 
either as regards the insertion of the item 
in the deed or of intention that the one 
acre should not form part of the security 
this point must be decided against the 
appellant. It was contended that the ground 
of mistake was not open to the defendant 
here as the only plea raised by the plead- 
ings was with regard to title. It does not 
matter whether No. 458 was io faot ® 
mistake for No. 548, since, as pointed out 
above, unless it can be proved that the 
mortgagee was a party to the fraud (put- 
ting it at the highest) it cannot affect 
the validity of the registration. It 
is, therefore, clear that with regard to regis* 
tration no valid defence was open to the 
Court guardian which he could have set 
up in favour of the minor. 

(6) It was faintly argued that there was 
no jurisdiction in the Sub-Oourt to pass 
the decree or order for sale, as Ex. IX was 
not validly registered, and that the Court 
that had territorial jurisdiction over the 
Gundepalli Estate was the Ellore Sub- 
Court and not the Godavari District Court. 
This can be shortly disposed of by reference 
to section 21 of the Civil Procedure Code 
which shows that it is too late to take this 
objection in Second Appeal. 

Point 3 : — When the appeal first came 
before the District Judge, Mr. Fernandez, 
that learned Judge remitted certain issues 
to the lower Court for findings and such 
other issues as the Court may deem it 
necessary to frame after bearing the 
parties again.” We are only concerned 
with the first, which was settled before the 
vacation, viz., ” Whether tbe 6bb defendant 
is a stranger bona fide purchaser for value 
of the Gundepalli Estate in execution of 
the decree in O. S. No. 25 of 1910 on the 
file of this Court and such purchase of his 
is valid against the plaintiff in spite of any 
defects of the kind alleged attaching to 
tbe snit and execution proceedings which 
culminated in that purchase ? ” The vaca- 
tion then supervened and when the appeal 
came on for hearing again after the 
re-opening of the Court this issue was 
modified after hearing Counsel on both 
sides as follows : — ” In spite of any defects 
of the kind alleged in the plaint as attaching 
to the suit in which that decree was 
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passed/* There is thus a distinot omission 
in the new issue as fiually settled to be 
remitted to the lower Court of any defects 
attaching in execution proceedings. The 
appellaub wishes us to revise that amended 
issue and restore the issue as originally 
framed as be desires to be beard to say 
that it was only in eseoution proceedings 
when Ex. XK was produced (i. e., the sale 
oertihoate under Order 21, rule 94, C-P.O.) 
that he learnt that he was described therein 
as being still a minor and still represented 
by the Court guardian. The Sub-Court on 
the amended issue went into the various 
grounds which were alleged against the 
boTta fides of the purchase of the 6th 
defendant and found that the 6th defend* 
ant was a stranger purchaser for value but 
^ that he was not a bona fide purchaser, in 
* that he was either aware or presumed to 
have been aware that the plaintitf was a 
major at the auction though not by reason 
of his knowledge of defects in the decree 
itself. As the learned Judge, Mr. Tbiyaga* 
raja Aiyar, justly observes '* the lower 
Court was wrong in having gone into this 
question as the lower Court after hearing 
both sides clearly intended to limit the 
enquiry to the defects of the kind alleged 
in the plaint and not to extend it to an 
Irregularity in the execution proceedings of 
which there is absolutely no allegation in 
the plaint.” 1 entirely agree with bis view. 
Mr. N. S. Narasimhachari who argued 
this part of the appeal frankly admitted 
that what he was asking for was really an 
amendment of the plaint at this stage. In 
this view it is not necessary and in fact it 
is impossible to come to any conclusion as 
to whether the plaintiff who became a 
major in 1913, the sale being in 1915, was 
not actually aware of what was going on. 
The matter was carefully gone into by 
Mr. Fernandez, and the question of defects 
in execution proceedings was expressly 
eliminated by him after hearing both sides. 
Speaking for myself I am entirely opposed 
to re-open this question in Second Appeal 
by allowing the appellant to amend the 
plaint in a suit of 1916. I would therefore 
find the third point also against the 

appellant. 

I have assumed throughout, as stated 
above, that the suit No. 21 of 1910 is gover- 
?Qii same consideration as 25 of 

^'■isbnaswami Iyer for the 
*®®Poadent (5th defendant) points out 
wi6n regard to the mortgage involved in the 


former suit the question of the invalidity 
of the registration does not arise, so that 
no defence was available as to this. He 
contends that according to the plaint only 
immoral debt incurred by the 1st defendaut 
is pleaded and this has gone. This is not 
perfectly clear although I am disposed to 
think that the learned Vakil’ s view is 
right. But if in 21 of 1910 the question of 
representation is involved, then in my view 
it stands in exactly the same position as 
the question dealt with above with regard 
to 25 of 1910. 

In my view the Second Appeal fails and 
must be dismissed with costs, two seta 
(5bh respondent one set and 7tb and 10th 
respondents one set). 

On the point of partition of the other 
properties not subject to these alienations 
which was raised by Mr. Anantakrishna 
Iyer alone, I agree with the order proposed 
by my learned brother. 

Hughes, J.: — The suit was for partition 
and inoidentlly for declaration of invalidiry 
of the decrees in O. S. Nos. 25 of 1910, 
24 of 1910, and 21 of 1910, on the file 
of the District Court of Godavari. In this 
appeal we are not concerned with the 
decree in O. S. No. 24 of 1910. 

In the plaint, it is not alleged that 
plaintiff was not nroperly represented in 
0. S. No. 21 of 1910 and it has been sug- 
gested on behalf of the respondents that the 
reason is that the defence as to defective 
registration was not available in that suit. 
However that may be, I am satisfied that 
the plaintiff was properly represented in 
both the suits. The contention is that the 
Court guardian was appointed by reason of 
a false affidavit ; and further that there 
was gross negligence on his part because he 
did not in O. S. No. 25 of 1910 set up the 
defence that the mortgage deed was invalid 
on account of defective registration. I do 
nob think it can be said that there was a 
false affidavit. It was stated therein ' 1 
believe there are no other principal guar- 
dians for the same minor defendant.” It is 
not clear what exactly is meant by ' prin- 
cipal guardians” but very likely it means 
nothing more than “ fit and proper guar- 
dians". The minor was living at the time 
with his uncle and there was also his 
mother. But the mother and uncle made 
no attempt to intervene at any time on the 
minor’s behalf and never showed any 
interest. There is no allcgatio*! of oollusioQ 
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bebween the plaintiff and the Court guar- 
dian. The facts of the case are similar to 
those in Maruthamalai v. Palani (6) where 
the propriety of the appointment of the 
Court officer as guardian adlitem was 
upheld. The case in Ramanunni Kurup v. 
Raman Somayajipad (1), (relied on by the 
appellant) was a case in which there was a 
deliberate misstatement of fact in the 
affidavit. 

The plaintiff therefore was properly 
represented in both suits O. S. Nos. 25 of 
1910 and 21 of 1910. With regard to the 
suit O. S. No. 25 of 1910, it has to be 

considered whether there was a valid 
defence for the minor and the 
guardian was therefore gulity of gross 
negligence in not raising it. My learned 
brother has dealt with this point in full and 
I agree with him. The finding of the 
District Judge is that there was no collu- 
sion between the mortgagee and the 
mortgagors and there was no intention on 
the part of the mortgagee to include a land 
not belonging to the mortgagors. This 
being so, the registration is not vitiated. 
This defence was not open to the minor 
and there was no negligence on the part of 
the Court guardian. 

The decrees in question are binding on 
the plaintiff. It is, however, contended that 
the plaintiff became a major while exe* 
oution proceedings were in progress but 
was still treated as a minor, and therefore 
the purchase by 6th defendant is invalid. 
This is a contention not raised in the plaint 
and cannot be entertained now. I should 
mention that this point was only raised by 
way of answer to the 6bh defendant’s con- 
tention that he was anyhow a bona fide 
purchaser. That question does not arise 
in view of our finding that the decrees are 
not liable to be set aside. 

I agree that so far as the main conten- 
tions of the appeal are concerned the appeal 
must be dismissed with costs. It is, 
however, contended that in any event decree 
for partition must be passed with regard to 
properties that have not been alienated. 
With regard to this I find that the 
Subordinate Judge in para. 30 of his judg- 
ment states "no decree can bo passed as 
the plaint has not been properly stamped, 
and there is no evidence to show what the 
stamp repaired is. It is not known which 
properties have been sold and what 
properties have not been sold. The 
plaintiff canubt get a decree. The suit is 


dismissed." In the ground of appeal to 
the District Court this point was taken ; 
but 1 cannot find that the District Judge 
has anywhere dealt with it except that in 
the original judgment framing issues and 
calling for finding it is stated in para. 3 
that the contesting respondents did not 
press the objection that the Court-fee paid 
was insufficient ; and finally in para. 28 
of the judgment of Mr. Thiyagaraja Iyer 
it is stated that " no other question was 
urged at the hearing of the appeal. " It is 
probable that he meant that no other 
question relating to the substantial 
contested matters was urged. In fact the 
prayer in the plaint for partition seems to 
have been lost sight of by everybody. 
There appears to be no contest so far as 
the partition of properties not alienated is 
concerned ; and no objection has been 
raised before us. I would, therefore, send 
back the suit to the Original Court with 
instructions to take it on file again and 
after the enquiry to decide the claim in 
para. 21, clause 3 of the plaint so far as it 
relates to the partition of properties other 
than those that have been alienated. The 
appeal as against the contesting respondents 
must be dismissed with costs. I agree 
with the order of my learned brother as 
to costs. 

Appeal dismissed. 
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O. S. App. No. 22 of 1921, decided on 
the 22od August, 1923, from the judgment 
of Ooutbs-Trotter, J., dated 17th January, 
1921. 

Limilaiion Act, S. 19 ^Non-denial of existing 
debt in a written statement amounts to an admis- 
sion of Katiliit/. 

An admissioa to prevent the ranning of the time 
andec ihe Limitation Aot need not be in the fall 
eeose of the word an admission of the existence of 
liability at the date of the admission, if the proper 
inferenoa to be drawn from the admission which is 
made is that it was intended to represent the debt 
as then eubaistin^. (33 Gai. 1047, partionlarly at 
page 1059. 16 M.L.J. 300, 41 M.L.J. 217, FoU.j 

For the parpose of preventing the rnnoing of the 
etatate of limitation it would be qnite enongb, if 
there was sdoh a passing over of a oertaio allegation 
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in silenod in a weltten Btatemoot signed by the 
party making the admisaioo which in law amounted 
to an admieaion ; beoanse he must be taken to 
know the law and therefore he would be making an 
admUsionat that time ; lot the purpose of limita- 
tion an admission made to some other person is 
fiufBoienk. [P» 38S, 0. 2.] 

In eaoh case the Court has to oonstder the oir- 
oumskanoes in which the statemeat was made that 
there was a debt and see whether it was really 
intended to convey an impression that that debt 
was subsisting at the date of the statement or not : 
and if it can from the oiroumetanoes infer that the 
intention of the person makiog the statement was 
to convey the impression that the debt was still 
BUbaisting it will be justihed in bolding that it is an 
acknowledgment of subsisting liability. [P. 291, 
0 . 2 .] 

0. T. QoviTidan Nambiar instructed by 
Short Bewes and Co. — for the Appellant. 

C, Vs Anantakrishna Aiyar and M. P. 
Sounderaja Aiyar — ior the Respondents. 

Schwabe, C. J. : — This is an appeal from 
a judgment of Coutts-Trotter, J., on what is 
undoubtedly a difficult point under the 
Limitation Act. The case has been very 
clearly argued before us by Mr. O. T. 
Govindan Nambiyar for the appellant and 
Mr. Anantakrishna Aiyar for the respon- 
dent. The facts appear clearly from the 
judgment of the Court below and it is 
sufficient to state them shortly for the 
purpose of this judgment. 

The Official Assignee is suing here as the 
representative of the estate of an insolvent, 
one K. R. Narayana Aiyar, who is since 
deceased. He was a mortgagee having 
obtained a mortgage in October, 1894, from 
one Narayani Ammal for Rs. 1,000. She 
was a dancing girl. She died in August, 
1900. and she made the mortgagee the 
executor of her will. In that will she 
referred to the debt due to him, and, in 
applying for probate, he stated the amount 
of the mortgage encumbrance due by the 
deceased lady at Rs. 1,620. In November, 
1912, a suit was brought by one 
T. S. Kothandarama Ghetti against, among 
others, the mortgagee. He claimed to be 
entitled to the mortgagee's interest in that 
mortgage having as he alleged purchased 
that interest at Court auction and be sued 
the mortgagee in his capacity of executor 
for the mortgagor, he being as such in 
possession of the mortgaged property, and 
in February, 1913, he (the mortgagee) put 
in a written statement defending that suit. 
The Official Assignee, who is representing 
the estate of the tnortgelgee, haS now found 
it beneficial to the estate to claim on that 


mortgage and he is met by a plea of 
limitation. According to the law of this 
country it is necessary for him in bringing 
this suit to show that his claim is not 
barred by limitation, and in order to do so 
he relies on two acknowledgments of 
liability by Narayana Aiyar on behalf of the 
mortgagor. Tbe first acknowledgment relied 
upon is contained in the affidavit by tbe 
mortgagee made by him in bis capacity as 
executor under the will in claiming probate. 
He sets out in that affidavit a mortgage 
debt of Rs. 1,620. I am quite satisfied that 
the mortgage debt referred to there was the 
mortgage debt to himself as mortgagee. I 
have no doubt that that is a matter which 
can be proved by reason of the wording of 
explanation (l) to section 19 of the 
Limitation Act. I am quite satisfied that 
strict proof of tbe fact was dispensed with 
in the Court below because tbe defendants 
would have been totally unable to suggest 
that there was any other encumbrance 
which be could have been referring to. 
In my judgment that admission is an 
admission which keeps the debt alive down 
to that date. 

The second alleged admission is contained 
in the written statement of February 1913, 
and the learned trial Judea has held that 
that is not an admission sufficient for tbe 
purposes of section 19 of the Act. I do 
not agree with him. An admission to 
prevent tbe running of time under the 
Limitation Act need not be in tbe full sense 
of the word an admission of tbe existence of 
liability a& the date of the admission, if tbe 
proper inference to be drawn from the 
admission which is made is that it was 
intended to represent the debt as then 
subsisting. The law on the point is stated 
by the Privy Council in Maniram Seth 
V. Seth Rupchand (1), where there was a 
statement of what was held to amount to 
an admission of a debt at a time antecedent 
to the date of the statement, that is to say, 
the statement relied upon referred to the 

debt as having existed at a previous date. 

It was held under the circumstances of ths 
case that, as tbe statement did not, as it 
would naturally if it had been a fact, do, 
go on to say that the position has altered 
since, it must be taken that the natural 
presumption was that the debt still 

(1) (1906) 33 Cftl. 1047 = 33 I. A. 165 = 4 0. L. J. 

94=8 Bom. L.R. 601 = 10 C.W.N. 874=1 

M. L. T. 199=3 A. L. J. 626=16 M. L. J. 

800 = 2 N.L.B. 180 (F.O.). 
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confcinusd down to the date of tho stats- 
ment. and that was held under those 
circumstances to be enough. That case 
has been discussed in subsequent cases by 
Miller, J., in RanganayaJcalu Aiya v. 
Subbayan (2). by the Division Bench of 
this Court, (Napier and Odgers, JJ.) in 
Subbarama Iyer v. Veerabadra Pillai (3) 
and finally in the recent case in Kanda- 
swami Reddi v. Suppammal (4) by Ayling 
and Venkatasubba Eao, JJ. I think that the 
statement of the law as made by Ayling, J.. 
and concurred in by Venkatasubba Rao. J., 
in the latter case is certainly correct. My 
only doubt is whether it goes far enough, 
but in that case, he in effect states his 
interpretation of the Privy Council judgment 
to be that you have got to look at all the 
facta at the time of the statement which is 
claimed to be an admission and then say 
whether tbe proper inference to draw is 
that it was the intention to make an admis- 
sion of tbe then existence of the debt. 
Now in this ease tbe plaint in answer to 
■which tbe written statement relied upon 
was put in alleged definitely the execution 
of the mortgage in October 1894 and it 
further alleged that there was due in res- 
pect of the mortgage at that date a sum 
which was equal to the principal amount 
and a very largo arrear of interest. In the 
written statement the mortgagee, who was 
contesting the action in his capacity as 
executor of the mortgagor and in that 
capacity only, in terms admits tbe mort- 
gage. He then deals with the plaint para- 
graph by paragraph, but, wheu he comes 
to paragraph 19 in the plaint which was 
in these terms : There will be now duo 

for principal and interest- in respect of^^the 

said mortgage a sum of Rs. 2 629-4 0, he 
passes it over in silence. He does not 
suggest in any part of bis written state- 
ment that the amount was no longer due, 
that tbe mortgage had been discharged in 
any way or the debt repaid. ^ Under 
the rules applicable to pleadings in 
this Court, viz., rule 5, Order 8 of 
the Civil Procedure Code of 1908, every 
allegation of fact in a plaint not denied 
specifically or by necessary implication or 
stated to be not admitted in the pleading 


Pi) (1909) 6 M.L.T. 71 = 9 I.C. 622. 

(a 1921 ) 41 M-LJ. 217=14 M.L.W. U8 = (1921) 
M.W N. 476=70 1-0. 693. 
iA\ 19i22 Mad. 104^46 Mad. 443^43 
^ * 260il5M.L.W. 825 = (1922) M.W.N. 168 = 

32 M.L.T. 166 = 70 I.O- 676. 


of tbe defendant shall bo taken to be 
admitted. The effect of that is that that 
written statement in law amounted to an 
express admission first of tbe existence of 
the mortgage debt at the date of the written 
statement and then that tbe amount due 
was Es. 2,629 4-0. It is argued that tbe 
admission must be express and it is not 
sufficient for this purpose that it should be 
an admission which tbe law implies under 
the rules by reason of tbe absence of any 
denial in tbe written statement. Speaking 
for myself I do nob agree. I think that 
for the purpose of preventing the running 
of the statute of limitation it would be 
quite enough, if there was such a passing 
over of a certain allegation in silence in a 
written statement signed by the party 
making the admission which in law 
amounted to an admission ; because be 
must be taken to know the law and there- 
fore be would be making an admission 
at that time ; for tbe purpose of limita- 
tion an admission made to some other 
person is sufficient. But, if I am wrong 
about that, I am quite clear that applying 
tbe test stated by Ayling, J., in tbe case 
referred to above, that one of the circum- 
stances to look at is to see wbat was being 
pleaded and wbat was being denied in tbe 
defence, it can hardly to my mind be 
open to doubt that tbe intention of tbe 
person who signed tbe written statement 
in February 1913 was to admit the con- 
tinuauce of tbe mortgage debt at tbe date 
of that document. That being so the case 
is taken out of the Statute of Limitation. 
Id my judgment, the judgment appealed 
against is wrong, and the plaintiff is enti- 
tled to succeed. 

I think the question remains as to how 
much he is entitled to succeed for and I 
think the amount that he would be enti- 
tled to take is proved here as tbe amount 
showD in the first of the admissions plus 
interest since that date. As a result there 
will be the usual mortgage decree^ for the 
Official Assignee for Rs. 3,450 with costs 
here and in the Court below. Time for 
paymont is six months. Interest will be at 
9 per cent, till then and 6 per cent, there- 
after. 

Krishnan, J. : — The decision of this 
appeal turns purly upon a question of 
namely, one of limitation. The suit ia 
brought to enforce a mortgage executed 
by one Narayani Ammal. to whom the suit 
property originally belonged, mortgaging 
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the property in 1894 in favour of one 
Narayana Iyer. In 1900 Narayana Iyer 
became insolvent and whatever rights he 
had under this mortgage passed to the 
Official Assignee. This suit is brought by 
the Offioiai Assignee to enforce the mort- 
gage by sale of the property as against the 
representatives of the original mortgagor 
Narayani Ammaland others. Frima facie, 
as the learned Judge remarks in his judg- 
ment, the suit will be barred, and to save 
it from the bar of limitation the Offioiai 
Assignee relies upon two acknowledgments : 
and what we have to consider in this 
appeal is whether these acknowledgments 
are good acknowledgments or not under 
section 19 of the Limitation Act to give 
fresh starting points for limitation to run. 
One is said to be contained in Es. IV, a 
petition which Narayana Iyer, as the 
executor and trustee appoinied under the 
will by Narayani Ammal, hied in 1903 for 
the probate of that will. In the schedule 
of assets and liabilities attached to that 
petition there is an entry to the effect, 
"Item 3- Amount of mortgage enoumbranoes 
Es. 1,620.” The other acknowledgment 
relied on is said to be contained in a 
written statement filed in 1913 by the 
same Narayana Iyer in a suit brought in 
1912 by one Kothandarama Gbetti. 
The learned Judge who tried this case 
has considered only the question whether 
the second of these acknowledgments is a 
good acknowledgment or not, for as he 
came to the conclusion that it was not, 
the suit failed. I take, therefore, that point 
for consideration first. 

Before dealing with the argument 
adduced regarding tbe question whether it 
is a good acknowledgment or not, I shall 
briefiy state under what circumstances this 
written statemeut came to be filed, as in 
construing a written statement it is neces- 
sary to refer to the plaint in answer to which 
it was filed, and for that purpose it is 
necessary that we should know how the 
plaint came to be filed. There was one 
Eevaraja Mudali who had a money claim 
against Narayana Iyer and he brought a 
suit in the Small Cause Court and obtained 
a decree against Narayana Iyer the mort- 
gagee. He then got the decree transferred 
to the City Civil Court and in execution of 
that decree, sold the right, title, and interest 
of Narayana Iyer in the mortgage and 
purchased it himself. Subsequently he 
brought a suit, as mortgagee whose rights 
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he claimed to have obtained by this auction 
purchase in the City Civil Court, to enforce 
the mortgage against the mortgagor by sale 
of the property. This was in 1906. By 
that time Narayani Ammal was dead, she 
having died in 1900. In bringing the suit 
he made one Murugammal, the legal re- 
presentative of the said Narayani Ammal 
and conducted tue suit. He obtained a 
decree in the City Civil Court which was 
confirmed in appeal, and in execution of 
that decree, this property was brought to 
sale by tbe Court. In that sale one 
Kothandarama Ohetti became tbepurchaser 
in August, 1911. He tried to obtain 
possession through Court but failed as 
he was obstructed by Narayana Iyer, 
and thereupon he brought the suit O. S. 
No. 425 of 1912 in November, 1912, in 
which he claimed, first of all to recover 
possession of the property from the 
obstuctor after removing tne obstruo* 
tion and secondly, if the Court found 
that he had not obtained a proper title to 
the property, he claimed that he had at 
least become the owner of the mortgage 
interest and therefore he should be given a 
decree for the mortgage amount which he 
stated to be Es. 2,629 odd on that date, as 
against the estate. He also made certain 
other claims against certain other persons 
with which we are not now concerned. In 
that suit Narayana Iyer was one of 
tbe parties and the Offioiai Assignee 
was also added as a party — Narayana 
Iyer was then representing the estate 
of Narayani Ammal as the executor and 
trustee under her will and the Offioiai 
Assignee was representing the mortga- 
gee’s interest that passed to him by virtue 
of the insolvency of Narayana Iyer. The 
written statement was filed in that suit by 
Narayana Iyer as mortgagor and it is 
Ex. VI in this case. It is contended for the 
plaintiff that there is a sufficient acknow- 
ledgment in that written statement of the 
liability of the estate for the mortgage debt. 
The clause relied upon as containing that 
acknowledgment is the first clause in the 
written statement which runs thus : ^ This 
defendant admits that Narayaniamma 
referred to in para. 3 of the plaint, was the 
owner of the plaint property and that she 
mortgaged the same in favour of this 
defendant on or about the 6th October 
1894, as alleged in the said paragraph. ’* 
It is contended for the other side that this 
is not a sufficient acknowledgment to takd 
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tbe case out of the bar of limitation 
because it merely says that: there was a 
mortgage in 1894 and that it makes no 
statement whatsoever admitting any exist* 
ing liability to pay the mortgage debt. It 
is also contended that this statement 
should not be taken as having been made 
by Narayana Iyer as representing tbe estate 
of tbe mortgagor, at any rate that it is 
uncertain whether it was made by him in bis 
capacity as the representative of the mort- 
gagor or in his own capacity as mortgagee, 
and it is argued that this is also one reason 
for refusing to accept the statement as a 
sufBcient acknowledgment of the liability 
under seotionl9 of the Limitation Act, under 
which the acknowledgment must be made 
by the debtor or on behalf of the debtor by 
a person duly authorised to make the same. 
These two arguments have been supported 
by the learned Judge who tried the case, 
but after hearing the arguments in appeal, 
I agree with the learned Chief Justice that 
there are not sufficient grounds for refusing 
to accept this statement in the written 
statement as constituting a proper acknow- 
ledgment under section 19. 

As regards the objection, that it is not 
clear that this acknowledgment was made 
by Narayana Iyer in his capacity as 
representing tbe mortgagor's interest and 
not in his own capacity as mortgagee, it 
must be remembered that he was made a 
party in that suit mainly as representing 
the mortgagor’s interest, because the 
mortgagee's interest bad already passed to 
the Official Assignee. No doubt there aie 
certain statements in the written statement 
wherein be does refer to his interest as 
mortgagee also ; nevertheless 1 think in the 
main be was in tbe suit as representing 
the estate of the mortgagor; and I think 
we are bound to give effect to any state- 
ments made by him apparently in his 
capacity as the mortgagor’s represeotative 
and not say that it is doubtful whether ha 
made it in one capacity or other and reject 
it. Where it is clear from the context, 
that any statement in the written state- 
ment is made by him in his capacity as 
mortgagor, of course we must take it that 
it refers to bis capacity as such and not 
to his capacity as mortgagee though tbe 
written statement as a whole is a combined 
one. I have no doubt, therefore, that this 
argument fails, as I have come to tbe 
oonolusioQ that the statement in para- 
graph(i) of the written statement may very 


reasonably be attributed to him as being made 
on behalf of the mortgagor of the estate 
which he was representing in that suit. 

As regards the seooud argument, which 
is a little more difficult to deal with, there 
cau be no doubt, as pointed out by tbe 
learned Chief Justice, that there is an 
implied admission if not an express 
admission in the written statement that 
the mortgage debt on the date of the 
written statement was standing at the 
figure of Rs. 2,629 or thereabouts ; it was 
80 expressly claimed in the plaint against 
the estate. Tnere is no denial whatever 
of that in tbe written statement, and that 
being so. it certainly can be inferred that 
the amount was admitted under Order 8, 
rule 5 of the Civil Procedure Code. I think 
the same inference may be drawn in this 
case also in construing tbe written state- 
ment for tbe purpose of seeing whether the 
acknowledgment in the first paragraph was 
that of a dead mortgage or of a mortgage 
that was then subsisting, and that we are 
justified in holding that he was there 
referring to a subsisting mortgage. The 
learned Judge has referred to certain other 
paragraphs in the written statement as 
showing tbe contrary, namely paragraphs 
6, 8 and 15, but they do not seem to me 
to refer to the subsisting oharac'^er of the 
mortgage at all. All that is said in those 
paragraphs is that the plaintiff was nob 
entitled to claim anything under tbe mort- 
gage because Kotbandarama Chetti had not 
got a proper title as the person who was 
added as the legal representative in the 
suit by Devaraja Mudaliar had never 
occupied that position at all. 

Our attention has been called to the 
case of Ma7iiraTn Seth v. Seth Hupchand (1). 
In that case an acknowledgment was made 
by a person as the representative of a decea- 
sed person called Motiram, that Motiram 
had an open and current account with tbe 
defendant at the time of his death. This 
was treated as a sufficient acknowledg- 
ment of a subsisting liability although 
the acknowledgment itself was made 
only about a year after he died. At 
page 1059 their Lordships say this : " The 
acknowledgment, to which attention has 
been directed, is followed in the same 
paragraph by tbe following sentence : '’The 
alleged indebtedness does not affect his 
(the respondent’s) right to apply for 
probate.” Stress was laid by the Civil 
Judge upon tbe word ‘alleged.’ He was 
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of opioion that the word ' bad ' in the 
sentenoe * for the last five years be bad 
open and current aooounts with the decea- 
sed ’ and the word ' alleged ' were fatal to 
the validity of the aoknowladgncent. Their 
Lordships cannot share this opinion. The 
first sentence shows that there were open 
accounts at the death of Motiram. If 
nothing further is alleged the natural 
presumption is that they oontinued 
unsettled at the time the statement was 
made. The sentence which follows is 
perfectly consistent with this admission. 
The meaning is ' even if there is a balance 
against the respondent that does not disqua- 
lify him from fulfilling the duties of an 
oxeoutor ’ and it has been pointed out that 
what is relied upon here is an acknowleig- 
ment subject to the condition that an 
adverse balance really exists, and the 
condition is fulfilled in fact.” In this 
paragraph the sentence occurs, “If nothing 
Inither is alleged, the natural presumption 
is that they continued unsettled at the 
time the statement was made." As at 
present advised I am not prepared to go so 
far as Miller, J.. in thinking that their 
Lordships have laid down a general rule 
that whenever a debt is said to have been 
incurred at an anterior date and no 
statement is made that it has been paid 
off, we must necessarily draw an ioierence 
that that debt is admitted to be still subsist- 
ing at the date of the acknowledgment. 
I am prepared to accept the interpretation 
pub by the ruling of this Court of Ayling 
and Venkatasubba Eao, JJ., in Kanda- 
sivami Beddi v. Suppammal (4), where 
Ayling, J., who delivered the judgment 
in which Venkatasubba Bao, J., concurred 
says : “ I can see no ground whatever 

for holding that their Lordships were 
considering anything bub the circum- 
stances of that case or intended to Isy 
down any rule of legal inference. The 
presumption in that case was very strong." 
Then he considers how the presumption 
arose from the facts of that case, and 
then his Lordship says : “ That is the 

meaning of the paragraph quoted taken 
as a whole. If the defendant bad been 
in a position to say that the account 
had been settled between the 6tb October, 
1898, and the 20tb September, 1899, be 
would certainly have said so ; for this would 
have been a much better answer to the plain- 
tiff’s objection. As he did not say so, the 
'inferenoe that the accounts still remained 


unsettled is natural and obvious. " It 
follows then that in each case we have to 
consider the circumstances in which the 
statement was made that there was a debt 
and see whether it was really intended to 
convey an impression that that debt was | 
subsisting at the date of the statement or 
not : and if we can from the circumstances 
infer that tlid intention of the person 
making the statements was to convey the 
impression that the debt was still subsisting 
we will bejustihed in bolding that it is an 
acknowledgment of subsisting liability. 

I do not think that a mere statement that 
a debt existed at one time without anything 
further, as was the case in Second Appeal 
No. 52 of 1921 to which our attention has 
been drawn, a decision to which I was a 
party — is sufficient to enable the Court to 
say that there is an acknowledgment of a 
subsisting liability even though the person 
who makes the statement does not go on to 
say that the liability has ceased. In that 
Second Appeal a man was being examined 
as a witness and he had to answer questions 
put to him. He bad no opportunity of 
saying anything further than that he bad 
executed a mortgage bond for a prior debt 
and he therefore said nothing ; and 
Spencer, J., and I held that there was no 
acknowledgment of a subsisting liability 
there. I adhere to that opinion. But in 
this case, as I have already pointed out, the 
oircumstauces are perfectly clear to show 
that whan, Narayana Iyer made his state- 
ment in paragraph 1 of the written 
statement, be really meant to say not only 
that there was a mortgage created in 1894 
but also that that mortgage was subsisting 
on the date of the written statement. That 
being so, I think it complies with the re- 
quirements of law contained in section 19 
of the Limitation Act. Ooe other case cited 
to us is Subbarama Aiyar v. Veerabhadra 
Pillai (3). In that case and also in the 
case decided by Miller, J., there were 
circumstances from which the inference 
was drawn in those oases that the 
acknowledgments were of subsisting debts. 

I shall now deal with the other acknow- 
ledgment pleaded. In order to show that 
the acknowledgment in the written state- 
ment is effective in saving limitation the 
plaintiff has to show that it was made at 
a time when the mortgage debt was sub- 
sisting and for that purpose he has to rely 
on another acknowledgment because the 
second acknowledgment was made more 
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than 12 years from the date of the 
mortgage itself. The first acknowledgment 
is in Ex. IV. I have already stated its 
character, and there can be no doubt 
•whatever that that acknowledgment refers 
to this mortgage debt. It is said by the 
learned Counsel for the OfiQcial Assignee 
belore us that there was no other mortgage 
encumbrance which Narayani Ammal bad 
created on any part of her property ; and 
the amount of the mortgage encumbrance 
mentioned in Ex. IV is certainly over 
the amount of the suit mortgage and 
probably represents the amount then due, 
of principal Es. 1,000 and interest thereon ; 
possibly some interest had been paid off. 
Had the other side objected to our identi- 
fying this mortgage encumbrance as the 
plaint mortgage one it would have been 
necessary to allow the plaintiff to adduce 
evidence to prove the identity of the two as 
he could be allowed to do under section 19, 
Explanation I of the Limitation Act ; but 
apparently the point was not pressed in 
the lower Court and therefore I agree with 
the learned Chief Justice that it is not 
necessary to send the case dow-n to have 
the matter cleared up. 

In the view I take the plaintiff’s suit 
must bo held to be in time, and there being 
no other defence of any importance or 
•value in the case and as the parties are not 
in dispute with regard to the amount of 
the mortgage, I agree with the learned 
Chief Justice that we should give a 
mortgage decree for the amount due with 
costs in both Courts. 

Appeal allowed. 


* * 1924 Madras 292. 

Bamesam, j. 

N. Avpaynma and others — Defendants- 
Appellants. 

V. 

S. Chinnaveadu {dead) and others — 
Plaintiffs-Respondents. 

A. A. O. No. 56 of 1921 decided on 
17th August, 1923, against the order of the 
Sessions Judge, Vizagapatam, in O. S. 
.No. 607 of 1917. 

(a) Uegistration Act. S. i9 — Collateral purpose — 
Unregistered mortgage cannot be basis for redemp- 
tion though defenaant admits relationship, as 
terms have to be proved — Deed is admissible to 
prove character of deftndanl's possession. 

It one party to a suit seto up a title based on 
adverse possession, his opponent may show by 
means of an aoregistered mortgage deed that the 


nature * ol the possession was permissive. An 
unregistered document which cannot be used as 
evidence of a transaotion requiring registxatioDr 
suoh as'a gift, may yet be looked at as explaining 
the nature and the character of a person’s posses- 
sion. But a plaiotifi who sues for redemption on 
strength of. an unregistered mortgage deed can 
never succeed, because for obtaining a decree to 
redeem it is neoessary to prove the terms of the 
mortgage, and they cannot be proved by any other 
evidence than the document itself. This is the 
eSect of the Ss. 17 and 49 of the Registration 
Act read with S. 91 of the Evidence Aot, Even 
if the defendants were to admit iu their written 
statements that tbe reiations between themselves 
were those of tb<» mortgagors and the mortgagees 
the plaintifis could not on the strength of that 
admission be giv^n a decree for redemption, as 
for redemotion they must prove what sum is due. 
18 M. 46^ ; 5 M.L.J. 187, 28 M.L.J. 266 ; 7 M.H, 
C.R. 13, Foll.i [P. 293. C. 1.] 

(b) Civ. Pro. Code, O. 6, r. 17— Pure redemption, 
suit cannot be turned into ejectment suit but redemp- 
tion of a usufructuary mortgage is a suit for 
pos-session. 

Where plaintids sued for redemption, whiob 
oould not be granted as the mortgage deed was 
ucregistereo and could not be admissible to prove 
tbe terms, but which was admissible to prove 
tbe nature of possession, held that plaintifls 
could have applied for amendment to convert the 
suit into one to recover possession as owners but 
they cannot be allowed to so amend in appeal. 
LP. 293, C. 2.] 

(o) Adverse possession-!— LimiUd interest could be 
got by adverse possession and is a defence to eject- 
ment suit. 

Per Venkalasubba Rao, J.:—A mortgagee to 
whom possession has not been tronsferred suing 
tor sale of the mortgaged property cannot establish 
bis right by relying upon an unregistered mortgage 
deed find bis suit will necessarily be dismissed, 
but where there is a transfer of possession other 
considerations will arise. 9 M. 244 ; 13 Mad. 467, 
21 Bom. 609, 24 Mad. 471, F B., Foil.) [P. 394, 
C. 9.3 

PerRamesam, J ; — To prove the extent of interest 
acquired by the defendants by adverse possession* 
the terms of the mortgage asserted by them have 
to be and may be proved. Saob proof cannot be 
regarded as an attempt to prove the unregistered 
deed of mortgage ; for the asserted mortgage need 
not necessarily bo, though very often it will be 
identical with tbe mortgage attempted to be created 
by means of the unregistered deed of mortgage. 
[P. 296, C. 1.] 

F. Stiryanarayana — for the Appellants. 

P. Narayana Murthi —for the Respon- 
dents. 

Spencer. J.;— The plaintiffs sued to 

enforoe in this suit the terms of a nsufruo- 
tuary mortgage deed praying in their 
plaint for a decree for redemption and 
alleging that plaintiffs 1 to 5 bad 
mortgaged the suit property to the 
deceased husband of 1st defendant who 
was tbe brother of defendants 5 to 8. 
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The defendants did not admit the sxl.s- 
tenoe of any mortgage. The ptaihtig did 
not set up a title to ejaot tbe defendants 
otherwise. 

The mortgage de^d produoedi being 
unregistered, oould not under seotion 49 of 
the Indian Registration Aot be admitted as 
evidence of plaintiff's right to redeem. The 
Subordinate Judge was of opinion that it 
oould be looked at for the collateral purpose 
of showing the nature of defendant’s posses- 
sion. But DO question arises as to the 
nature of that possession until tbe plainaiffs 
first establish that they have a right to 
recover possession. The purpose for which 
they wish to have the doeumeut admitted 
is not a collateral purpose, but tbe direct 
purpose of proving tbe basis of their title. 

I I do not for an instant wish to question 
the proposition that if one party to a suit 
sets up a title based on adverse possession, 
his opponent may show by means of an 
unregistered mortgage deed that the 
nature of the possession was permissive. 

There is the high authority of tbe Privy 
Council in Varada Pillai v. Jeevaratnayn- 
mal (1), for bolding that an unregistered 
document which oould not be used as 
evidence of a transaction requiring 
registration, such as a gift, may yet be 
looked at as explaining the nature and 
character of a parson’s possession. 

But a plaintiff who sues for redemption 
on * the strength of an unregistered 
mortgage deed can never succeed, because 
for obtaining a decree to redeem it is neces- 
sary to prove the terms of the mortgage, and 
they canjiot be proved by any other evidence 
than the document itself. Tois is the effect 
of sections 17 and 49 of the Ionian 
Registration Aot read with section 91 of 
the Indian Evidence Act. If wa were to 
allow unregistered documents to be used 
as evidence of title by a mere device of 
pleading, we should be defeating the purpose 
of the Aot [Vide Varada v. Krishna- 
swami (2)]. Evan if tbe defendants were to 
admit in their written statements that tbe 
relations between themselves were those 
of mortgagors and mortgagees, the plain- 
tiffs could not on the strength of that 
admission be given a decree for redemption 
as for redemption they must prove what 


U) (191^ 43 Mad. 944«46I.A. 385^88 M.L.J. 
313-27 M.L.T. 6=>29Boin. L.R. 144-18 
A.L.J. 374-34 C.W.N, 346 = {1919) M-W.N. 
734-10 M.Ij.W. 679-68 1.0. 901 (P.O.). 
,^9) (1883) 6 Mad. 117. 


sum is due ; see KrisJma Pillai v. Ranga- 
sivanii Pillai (3) and M7itta Venkata- 
chilfipathy v. Pyinda V enkatachalapa- 
thi (4), Sectaynma v. Krishnaswami Rao (5), 
Kaliayii Ammay. Narayana Nambiijar (6), 
and Soynti Gunikkal v. Rangammal (7). In 
Anandt Halt v. Khudiram Uait fS). the 
plaintiff prove! a title paramount to 
the land, and the defen lant while 
admitting po^ssesi^ion under a usufructuary 
mortgage took the ohjeeticn that being 
a verbal mortgage it was void. The 
decision was that of a single Judge. The 
learned Judges who heard the Letters 
Patent Appeal give no reasons for their 
decision. In the present suit the defendant 
denv the plaintiff’s mortgage and set up an 
independent title an! the plaintiffs have 
not applied to amend the plaint so as to 
oonvei't the s iit into one to recover posses- 
sion on their title’as owners. Even if they 
DOW applied to amend their plaint so as to 
make it a suit on a different cansje of action, 
I do not think we could properly permit 
this to he done (S^e S. A. No. 880 of 1912). 

In these circumstances the appeal in my 
opinion should be allowed and the suit 
dismissed wich costs throughout. But as 
my learned brother is in favrtur of dismissing 
the appeal we refer the question on which 
we differ to a third Judge under section 98 
of the Code of Civil Procedure. 

Venkatasubba Rao, J. The suit 
is brought for redemption. The plaintiffs 
allege that they were the owners of the 
property, that they executed about 15 years 
previous to the suit a usufructuary mortgage 
deed in favour of the defendant’s prede- 
cessor-in-title that tbe latter was put in 
possession of tbe property which continues 
to be in possession of tbe defendants, that 
the mortgage deed was not registered and 
that the defendants refused to receive the 
amount due and deliver possession of the 
property to the plaintiffs. As is usual in 
suoh a plaint, tbe prayer is for possession 
of the property, tbe plaintiffs offering to 
pay tbe amount due on tbe footing of the 
mortgage. 

(3) (1995) 18 Mad. 462 = 5 M.L.J. 187. 

(4) (1912) 93 M.L.J. 653=12 M.L.T. 679-17 I.O. 

987# 

(6) (1916) *31 M.L.J. 240=(1916)2M.W.N. 83-90 

M.L.T. 44 = 35 I.O. IB. 

(6) (1916) 28 M.L.J. 366-17 M.L.T. 170 = (1916) 

M.W.N. 106-98 I.O. 69. 

(7) (1871) 7 M,H.C.R. 13. 

(8) (1918) 19 O.L.J. 633-36 LO. 666. 
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The defendants in effect claim that the 
property is theirs and deny the existence of 
the mortgage. The District Munsif dis- 
missed tbe suit holding on a preliminary 
issue framed that tbe suit does not lie on an 
unregistered mortgage bond. He pronoun- 
ced judgment on tbe 10th November, 
1917, and relying on Subbayya. v. Maddu- 
letiah (9) and Yuruva Venkata Reddy v. 
Maddi Veranna (10). overruled the conten- 
tion on behalf of the plaintiffs that the mort- 
gage deed may be referred to, to explain tbe 
nature and character of tbe possession held 
by the defendants. Tbe Subordinate Judge 
reversed tbe decision of the District IMunsif 
and remanded the suit for disposal in 
accordance with law. His judgment is 
dated 26th August, 1920, and as by that 
time tbe Judicial Oommibtee of the Privy 
Council in Varada Filial v. Jeevaratnam^ 
mat (1), had decided that an unregistered 
deed of gift could be admitted in evidence 
for the purpose of ascertaining the character 
of the possession of the alleged donee, the 
Subordinate Judge following the decision 
came to tbe conclusion that tbe unregis- 
tered bond was admissible for the limited 
purpose stated and observed as follows : — 

“ When once tbe document proves the 
nature of tbe defendant’s possession to be 
that of tbe mortgagees they cannot pre- 
scribe for an absolute title but they can 
prescribe for mortgagee’s rights after the 
lapse of 12 years from the date of the deed.” 

The suit being for redemption of a 
usufructuary mortgage, it is in substance 
a suit for possession of the property. Tbe 
fact that tbe plaintilT while asking for 
possession has offered to pay tbe amount 
due on the mortgage to the defendant, does 
not render it any tbe less a suit for the 
possession of tbe property. What tbe 
plaintiff has to do in tbe suit is to prove his 
title. Having proved it he may rely upon 
tbe mortgage deed itself to .show that tbe 
defondants have not acquired a title by 
adverse possession. 1 may observe that 
the title of the plaintiff to tbe property has 
not been determined, tbe case having been 
disposed of on a preliminary point. Tbe 
plaintiff may adduce evidence to prove bis 
ownership to the property. As a piece of 
evidence he may oven rely upon an 
admission of bis title, if any, made by the 
mortgagees in the unregistered deed in 


(0) (1907) 17 M LJ. 469*3 M L.T. 187. 
(10) (1914) 16 M.Ij.T. 193*38 I.O. 876. 


question. It is not necessary to pursue 
this matter further, because, when tbe 
plaintiff proves his title, it will be for the 
defendants to make out their claim to the 
property. If they succeed in showing that 
they have been holding the property assert- 
ing the title of mortgagees for over the 
statutory period, they will then have shown 
that they have acquired by adverse 
possession tbe limited interest of mortgagees- 
in tbe property in question. 

It has been contended on behalf of the 
defendants that to take this view, will be 
tantamount to permitting the plaintiffs 
to convert their suit from one of redemption 
into one of possession. This argument is un- 
tenable. The precise point was raised and 
determined in Ananda Sait v. Khuditatti 
Sait (8). The case was first decided by 
Harrington, J., and hisjudgment wasapprov- 
ed in I^atters Patent Appeal by Sir Lawrence 
Jenkins, C. J., and Mookerjee, J. The 
following observation in the judgment of 
Harrington, J, disposes of the argument 
advanced before us on tbis point on behalf 
of the defendants. "The argument that 
has been addressed to us is that if the- 
plaintiff \i given possession in this suit, it 
would be substantially altering the charac- 
ter of the suit. I do not agree with this. 
It appears to me that a suit for possession 
on redeeming a usufructuary mortgage is in 
substance a suit for possession of the land. 
If tbe plaintiff establishes his title and the 
only answer tbe defendant has is that the 
mortgage is void in point of law, still 
nevertheless tbe plaintiff would be entitled 
to get tbe land, because the defendant on 
bis own showing has no title.” 

Tbe next argument that the defendants^ 
learned Vakil advanced before us is thafc- 
the suit is to enforce the terms of the 
mortgage deed which was unregistered, and 
that, as the mortgage cannot be proved, 
the suit must fail. It is perfectly true that 
a mortgage over immoveable property to 
secure a sum of Rs. 100 or upwards cannot 
be created by an unregistered deed. It 
follows that a mortgagee, to whom posses- 
sion has not been transferred, suing for sale 
of the mortgaged property cannot establish 
his right by relying upon an unregistered 
mortgage deed and his suit will necessarily 
be dismissed but, where there is a transfer 
of possession, other consideration^ will 
arise. Tbe interest which a man can acquire 
by adverse possession may be limited by 
the nature of his possession ; and adverse 
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poaseasioD of a limited interest for the 
statutory period is a good plea to a suit in 
ejeotmeot to the extent of that interest. 
In Madkava v. Narayaria (11), it was held 
that the kanomdars who held the land 
under an invalid kanom for more than 12 
years acquired by adverse possession the 
limited interest (or which they prescribed. 
Again in Sankaran v. Periyasa7ni (12), it 
was held that the payment of Poruppu did 
not prevent the possession of the defend* 
ants from being adverse to the plaintiff, as 
the possession of a limited interest in 
immoveable property may be as much 
adverse for the purpose of barring a suit for 
the determination of that limited interest as 
is the adverse possession of a complete 
interest in the property, to bar a suit for 
the whole property. ” 

Id Bude Sab v. Ranuviantha (13), the 
two Madras cases referred to above were 
cited with approval, and it was held that a 
tenant may, after the statutory period, 
acquire the right of perpetual tenancy. It 
was pointed out that under a^'ticle 144 of Act 
XV of 1877 a suit for possession of 
immoveable property or any interest therein 
is barred after the lapse of 12 years from 
the time when the possession of the 
defendant becomes adverse to the plaintiff, 
and that in a suit in ejectment it is the 
tenant’s interest in possession of the tenant 
that the landlord seeks to recover. 

I may also refer to Manamkraman v. 
Ammu (14), which I think, has a very 
material bearing on the present case. In 
1864, A mortgaged certain lands to B for 
Bs. 750. In 1881, B professing to act as 
the absolute owner, mortgaged the same 
lands to C for Bs. 5,000, and C enjoyed 
possession of the lands for a period 
exceeding 12 years from the date of his 
mortgage. A then instituted a suit for 
redemption. It was held that A was bound 
to redeem G’s mortgage before be could 
recover his possession of the property on 
the ground that G’s mortgage which but for 
the law of limitation, would have been 
invalid as against A, had become good by 
G’s possession for 12 years. 

From these authorities it is clear that 
the defendant in the present case can 
acquire the title of mortgagee by adverse 
possession for the statutory period. The 

Ul) (168Q}9Maa.aii. 

(19) (1890) 13 Uad. 467. 

(18) (1696) 31 Bom. 609. 

U4) (1908) 94 Mad. 471 (F.B.). 


deed of mortgage being invalid, it confers 
upon him no right and it cannot be relied 
upon as the source of the mortgagee’s title. 
On the contrary, his right is based solely 
upon the fact that he has been in adverse 
possession of the limited interest for the 
statutory period. Under the decision of 
the Privy Oounoil in Varada Pillai v. 
Jeevarat7iam:nal (1). the mortgage deed 
may be referred to for ascertaining the 
character of his possession. It may be 
referred to for determining the quantum of 
interest for which tbe defendants prescribed 
claiming as mortgagees. When it is said 
that a mortgagee’s interest may be 
prescribed for, tbe statement implies that 
the mortgagee’s interest is definite and 
precise. If t he question is, has a person 
prescribed for a mortgagee’s interest in 
respect of Rs. 100 or Bs. 10,000, the 
document may be looked at for ascertaining 
tbe quantum of interest which the adverse 
possessor has been claiming or has 
prescribed for. 

This case is the converse of Varada 
Pillai v. Jeevaratnammal (1). In the 
latter tbe defendant who claimed tide by 
adverse possession sought to rely upon the 
unregistered documents referred to in that 
case for proving the character and nature 
of bis possession. In this case it is tbe 
plaintiff that desires to prove by referring 
to tbe unregistered deed, that tbe defen* 
dant’s possession has not been adverse. 
Again in tbe Privy Council case the defen- 
dant Wanted to make out bis adverse 
possession of, and title to, the property by 
relying upon the unregistered documents. 
In the present case, the plaintiff seeks to 
disprove the allegation of adverse posses- 
sion on tbe part of tbe defendant by 
relying upon the deed which has not been 
registered. In principle the two oases are 
identical. 

As regards the defendant’s right to be 
paid tbe amount of the mortgage no 
difficulty does however arise in tbe present 
case as tbe plaintiff bas admitted that an 
amount is due to tbe defendant on the 
footing of the mortgage and offers to pay it. 

I am therefore of the opinion that the 
judgment of the Subordinate Judge is 
correct and that the order of remand must 
stand. 

[This appeal against order coming on 
for final bearing in pursuance of the 
above order of reference to a third Judge 
(Bamesam, /.)] 
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Ramesam J. : — The facts are stated by 
my learned brothers. It is sufiBcient to add 

that defendants 1 to 4 represent the original 

mortgagee who is dead and defendants 5 to 
8 are their relations and friends who got 
into possession of the suit property within 

12 years prior to suit. , ^ j * 

It is true that the unregistered deed of 
mortgage mentioned in the plaint is 
inadmissible in evidence to prove the 
mortgage. It is also true that a mortgage 
of immoveable property to secure a sum of 
Rg. 100 or upwards cannot be created 
otherwise than by a registered deed. There 
ia therefore no mortgage of 1902 to 

redeem. 

But it does not follow that there was 
not, at the date of plaint, the relation 
of mortgagor and mortgagee between the 
plaintiff and defendants 1 to 4. It is too 
narrow reading of the plaint which is a 
bare narration of the facts, to construe it as 
seeking to redeem only a mortgage of 1902 
and no other. Tbe decision in Krtshna 
Filial V. Banga&wami Pillai (3) aoes not 
apply. If defendants who remained 
in possession for 15 years prescribed for 
and acquired the interest of a mortgagee by 
adverse possession, the relation between 
the plaintiff and the defendants is that of a 
mortgagor and mortgagee. The limited 
interest of a mortgagee may be acquired by 
adverse possession [Madhava v. Nara- 
yana (12)]. To prove tbe extent of interest 
acquired by the defendants by adverse 
possession, the terms of the mortgage 
asserted by them have to be and may be 
proved. Such proof cannot be regarded 
as an attempt to prove the mortgage of 
1902 or to adduce secondary evidence of 
the terms of the unregistered deed of 
mortgage : for the asserted mortgage deed 
need not necessarily be, though very often 
it will be, identical with the mortgage 
attempted to be created by means of the 
unregistered deed of mortgage. 

The case has not been tried. One oao' 
not now know what evidence the plaintiffs 
are going to adduce to prove tbe mortgage 
acquired by the defendants by adverse 
possession. The unregistered deed of 
mortgage (which ought to be in the 
defendant's possession), if forthcoming, can 
be admitted in evidence to show the 
character of the defendant's .possession, 
Varada Pillai v. JeevaraUiammal (1). It 
cannot be assumed at this stage that no 
other evidence will be forthcoming. 


Even if the defendants acquired no mort- 
gage or other limited interest by adverse 
possession, the plaintiffs can succeed if 
they are able to prove their title. It 
cannot ba said that the character of the 
suit is changed. In the first place, even 
as the suit is framed, it ia a suit for posses- 
sion based on title, as against defendants 
5 to 8 and tbe suit is not a suit for mere 
redemption. But, apart from this, I agree 
with the decision in Ananda Halt v. 
Khtidiram Hail (81, where it was held 
that a suit to redeem a usufructuary 
mortgage is substantially a suit for posses- 
sion. [See also Seska Naidu v. Periya 
samt Odayar (16)]. 

I agree with Venkatasubba Hao, J., that 
the appeal must be dismissed. Costs of 
the High Court to abide the result. 

Appeal dismissed. 

(16) (1921) 44 Mid. 951 = 14 M.L.W. 116 = 41 M.L. 

J. 163=1921 M.W.N. 465 = 69 I.C. 734. 
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Phillips and Venkatasubba Bao, jj. 

The Vizagapatam Sugar Development 
Co., Ltd., by its reputed Secretary, Sukha- 
vasi Prahmanda Naikulu Patrudu Garu 
and another — Defend ants- Appellants, 

v. 

Muthurama Beddi and others Plaintiffs 
Respondents. 

Appeal No. 106 of 1921, decided on 12th 
September, 1923, against tbe decree of the 
Sub-Judge, Vizagapatam, in O S. No. 19 of 

1919. 

Part perforTnatics— “Doctrine not liTnited (0 
cases where suit for specihc performance is not 
barred. 

The applinabiJity o! the doctrine of part perfot- 
maooe ia not limited to oaeee where the right to 
sue for specific perfotmi^noe ia not barred on the 
date of the eubscqaent suit. [P. 296, C. 2 and 
P. 297. C. 1 1 

A. Krishnasioami Aiyar and K. Arava- 
muthu Aiyangar — for Appellants. 

D. Appa Bao, P. Narayanamurthi and 
B. Satyanarayana — for Respondents. 

Judgement: — Ic is now contended by 
Mr. Narayanamurthi that the applicability 
of the doctrine of part performance is 
limited to oases where the right to sue for 
specific performance is not barred on the 
date of the subsequent suit and he relies 
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OD Qazeixdranath Dey v. Moulvi Ashraf 
Gossain (1) and Shyain Kishore v. Dines- 
chandra (2). 

In neither ease wa8 this question speoih- 
oally considered whereas in Mehar Ali 
V. Khayi Aratunnessa Bibi (3) there is a 
decision of a single Judge to the contrary. 
"We can find no such limitation in any of 
the judgments of the Privy Council cited, 
and to impose such a limitation would in 
efieot, confine the equity to oases in which 
the party had a subsisting legal right, 
which he could enforce, and consequently 
be a denial of justice in other cases. This 
is hardly consistent with the doctrines of 
equity and we are not prepared to accept 
this plea. 

In the result this appeal is allowed and 
plaintiff’ s suit dismissed with costs 
throughout. 

Appeal allowed. 


(1) 1933 Oal. 180»37 C.W.N. 159 = 36 C.L.J, 48 
= 69 I.O. 707. 

<2) (1919) 31 O.L.J. 75 = 34 C.W.N. 463 = 56 I.C. 
164. 

(3) (1919) 95 C.W.N. 905. 
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Odgers and Hughes, jj. 

Sellappa Goundan — Appellant. 

V. 

Masa ^aicken and others — Kespondents. 

8. A. No. 368 of 1921. and A. A. O. 
No. 348 of 1921, decided on the 24th July, 
1923, against the decree of the Sub-Judge, 
Coimbatore, in A. S. No. 80 of 1920. 

Civ. Pro, CodSt 0. 32, r, 4— Afinor— Guardian 
not putting vital defence commits gross negligence 
— Ouardhn with adverse interest is no guardian^^^ 
Decree is a nullity in both cases- 

Where the debt not being anteoedent, and the 
money having been borrowed for the purpose of 
buying new lands, and the defeooethat the minors’ 
ahares were not liable ought to have prevailed if it 
had been set up on their behalf. 

field, that the father as guardian showed gross 
negligence in not setting up ihis defence. A minor 
cepresented by a guardian whose interest is adverse 
IB not legally represented at all. [P, 298, 0. 2.J 

A. Krishnaswami Aiyar, K. S. Desikan 
ana T. M, Hamaswami Aiyar — for 

Appellant. 

T. Nay'asimha Ayengar — for Hespondents. 

Odgers, J.: — This was a suit shortly’for 
a declaration that the decree in O. S. 

1915 on the file of the Sub-Court 
of Coimbatore is not binding on the 


MASA NAICKBN (Odgers, J.) 

plaintiffs in the suit. The lower Appellate 
Court has found that the decree is not 
binding on the ground that the minor plain- 
tiffs were not properly represented in that 
suit by their father as guardian ad litem, 
as the interest of the latter was adverse to 
tbeirs. I think the lower Appellate Court 
further intended in para. 21 of the judg- 
ment to find that the guardian did not 
raise the proper defence to the suit on the 
minor a behalf thus imputing negligence 
to him in the conduct of the suit. The 
appeal is by the 1st defendant as purchaser 
in 1938 from the decree-holder in O. S, 
No. 156 of 1915 and the plaintiffs are the 
sons oUhe 2nd defendant. The suit 0. S. 
No. 156 of 1915 was in respect of a 
mortgage (Ex. G.), and the money 
advanced was utilized for the purchase of 
new lands — this is admitted. The suit 
was brought in 1915 and the final decree 
(Ex. E.) was passed in February, 1917. 
It was against the father and bis minor 
sons {inter alia) and directed sale of the 
property and if necessary a personal 
decree against the father, the Ist defendant 
in that suit. The written statement of the 
Ist defendant (Ex. B.) settled by his Vakil 
N. Bamaswami Iyer alleged discharge 
and points as to payment of interest. The 
point made against defendant No. 1 is that 
he ought to have pleaded that the mortgage 
was not binding on the minors — not being 
for an antecedent debt. Leading up to the 
appointment of the father as guardian we 
have (Ex. F.l the plaintiff's affidavit 
asking for the appointment of himself and 
stating that be had no interest adverse to 
that of his minor sons. He was duly 
appointed by the Court. Ou 19th Decem- 
ber, 1915, the defendant ou behalf of him- 
self. and his minor sons, appointed Vakil, 
N. Bamaswami Iyer to appear for him. 
The present suit was filed on 5bh July, 1918, 
by the minors through their mother, none 
of them having yet attained majority. 
Mr. A. Kiishuaswami Iyer's first point 
for the appellant is chat there was no 
disability on the part of the father and that, 
even if be was not a proper person to be 
appointed on the ground of interest), his 
appointment was a mere irregularity. 
Some of the oases cited for appellant turn 
on the distinction as to whether the 
proceedings against minors where their 
guardian's interest is adverse are mere 
nullities or only voidable. (Sea per 
Sadastva lyer^ in Appeals No. 347 and 
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348 of 1919 (anreported) and Kuppuswami 
Iyengar V. Ka.nialamynal (i), Mannu Lai v. 
Ghulavi Abbas (2).) This distinotion is 
without importance in the present case. 

Id S. a. No. 407 of 1919 to which my 
learned brother was a party it was held on 
the facta that there was no divergence of 
interest and in S. A. No. 1092 of 1918 to 
which be was also a party, it was held 
relying on Hashid-ii7i-Yiisa v. Aluharmnad 
Ismail Khan (3), that representation by 
a guardian whose interest is adverse 
is no representation at all. It is true 
that the Privy Gounoil in Valian v. 
Banke Behari Pershad Singh (4) decided 
that defects in procedure are mere irregu- 
larities. In that case there was no formal 
order of appointment and neither the 
minors nor their mother were served with 
notice and in Mannu Lai v. Ghtilam 
Abbas (2) the absence of an affidavit was 
held not sufficient to render the proceedings 
illegal and void. In Beni Prasad v. Lajja 
Bam (5) it was held that a decree against 
the minor properly represented cannot be 
set aside save on proof of fraud or collusion 
by the guardian. See also Baghuhar Dyai 
Sahu v. Bhikya Lai Messer (6). Here in 
nny opinion we have much more than a 
mere irregularity. It was improper and in 
fact illegal to appoint the father guardian 
at all . . cf. Murlidhar v. Pitambar Lai (7) 
and Banjiban Saha v. Dhiku Singh (8). It 
was manifestly to his interest to throw as 
much of the burden of the mortgage debt 
as be could on the minors’ shares and to 
exonerate his own share proportionately. 
It is difficult to imagine a case wherein 
defendant's interest could not be more ad- 
verse to that of another than the present 
case. The debt not being antecedent, and 
the money haying been borrowed for the 
purpose of buying new lands, the defence 


(1) (1920) 43 Mad. 842 = 39 M.Ii.J. 375=12 

M.L.W. 243 = 59 I.C. 662. 

(2) (1910) 32 AII.2S7“37 I. A. 77 = 11 O.Ij J. 557 = 

12 Boro. L.R. 439= 14 O.W.N. 744 = 8 
M.L.T. 67 = 20 M.L.J. 691 = 13 0.0. 123 = 6 
I 0. 788 (P.C.). 

(3) (1909) 31 All, 672 = 36 I. A. 168=10 O.L.J. 818 

' ' ' =13 O.W.N. 1182 = 6 A, Ij.J. 822 = 11 Bom. 

L.R. I2‘i5 = 6 M.ti T. 279 = 19 M.Ii.J. 631 
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(4) (1903) 30 Oil. 1021 = 30 I. A, 182 = 7 O W.N. 

744 a 5 Bom. Ij.R. 822 = 8 Sat. 512 (P .0.). 
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66 I.C. 872. 

8 ) (1019) 160 .L.J. 864 = 16 1,0. 964. 


that the minors’ shares were not liable' 
ought to have prevailed if it had been set 
up on their behalf. The father and bis 
vakil must have known that this defence 
was open, and I am prepared to hold if 
necessary that the guardian showed gross 
negligence in not setting up this defence, 
within the decision in Punnayyah v. 
Viranna (9). However a decision as to 
this may be unnecessary as I hold that the 
law goes to this length that a minor re- 
presented by a guardian whose interest is 
adverse is not legally represented at all. 
This is I think the result of the decision 
in 31 All. 572 as followed in S. A. 
No. 1092 of 1918 (supra) in this Court. In 
the former case the Privy Council laid 
down that as the guardian ad litem bad an 
adverse interest to that of the minor, '* the 
latter was never a party to the suit in the 
proper sense of tbe term. ” In that case 
the so-called guardian ad litem bought up 
tbe decree obtained against tbe estate of 
bis deceased brother, whose daughter bo 
represented as guardian ad litem. He thus 
appeared as ibe representative of tbe debtor 

and as tbe sole creditor of tbe estate in bis 
own right. Their Lordships thereupon 
held that daughter was never represented 
at all. This disposes of the main point 
argued before us. There are two other 
points which may be briefly disposed of : 

(1) That the District Munsil’s Court 
bad no jurisdiction to entertain tbe suit. 
Mr. A. Krishnasawmi Iyer admitted we 
were bound by tbe ruling in Arunachellam 
Chetty V. Ba7igasawmi Pillai (10) but 
desired to keep tbe point open in tbe event 
of a further appeal. 

(2) Appellant may ask for partition 
without being driven to a fresh suit in 
order to secure at least the share of the 
father 2Qd defendant here Davud Beevi 
Ammal v. Bamakrishna Iyer (11). This 
is not resisted by T. Narasimba Iyengar 
for respondents and will be decreed. 

Tbe appellant has failed on tbe main 
question raised before us and I would 
dismiss the appeal with costs. The 
decree of this Court will contain a provision 

(9) 1922 Mftd. 973 = 45 Mad. 426 = 15 M.L.W, 427 

= 4i M.Ii.J. 429= (1922) M.W.N. 213=70 

I.C. 668, 

(10) (1916) 38 Mad. 929 = 28 M.L.J. 118 = 17 

M.L.T. 164 = (1915) M.W.N. 118 = 98 I.C. 

79 (P B.l 

(11) 1923 Mad. 467 = 44 M.L J. 309=17 M.L.W- 

332 = 33 M.L.T. 263=(1993) M.W.N. 909 — 

79 1 . 0 . 81 . 
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to carry out tbo effeoti of the preceding 
paragraph of this judgment. The Civil 
Miscellaneous Appeal is therefore allowed 
but there will be no order as to costs. 


Hughes, J. : — I agree. The interests of 
the father and the sons in O.S. No. 156 of 
1915 were divergent. A defence was open 
to the sons which was not open to the 
father and could not be pleaaed by the 
father for himself, and the father would 
profit at the son’s expense, if that defence 
were not raised in the suit as in fact it was 
not. The question therefore is whether 
the decree passed in that suit, in which the 
father represented his sods as their guar* 
dian ad litem is a nullity so far as the sons 
are concerned and I think it is. In S.A. 
No. 407 of 19J9 (unreported) there was as 
a matter of fact no adverse interest and 
that settled the question there. In the 
case in Kuppasawmi Iyengar v. Eamalam- 
mat tl) iii is not clear there was any 
adverse interest on the part of the mother. 
In S.A. No. 1092 of 1918, in the judgment 
to which I was a party, it was beid that 
the appointment of a guardian whose 
interests were adverse, gives no legal re- 
presentation at all and the decision 
obtained in such proceedings is null and 
void. That decision is baaed on Rashid- 
unnissa v. Muhammad Ismail Khan (3j, 
was discussed in Payidanna v. Lakshmi- 


narasamma (12), and Wallis. J.. (as he then 
was) appears bo have thought that a decree 
passed against a minor, not properly repre- 
sented, was a nullity, whereas Sadasiva 
Iyer, J., was of opinion that the Privy 
Council did not definitely decide whether 

the sales in that ease were void or merely 
voidable. 

In S.A. Nos. 347 and 348 of 1919 
Cunreporced) Sadasiva Iyer, J., expressed 
the opinion that the view taken in S.A. 
No. 1092 of 1918 (referred to above) is 
erroneous and Napier, J., agreed with bim. 
But both the learned Judges in that case 
found that there was as a matter of fact no 
adverse interest on the part of the guardian 
appointed. So the further discussion was 
really unnecessary. 

In the case Rashid-un-nissa v. Mu- 
^mmad Is7nail Khan (3), in the application 
for execution Mauladad was the real 

* 5 ^ 7 -***°*' and yet be was the guardian 
^ Utem of tbe minor respondent. It was 


(1914) 38 M*d. 1076 
814. 
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held that the minor was not a party to the 
proceedings in the proper sense of tbe term. 
It is true that Mauladad was apparently 
not appointed guardian ad litem by the 
Court, bub I do nob think that affects the 
question. A plaintiff cannot represent 
a minor defendant as guardian ad litem. 
That IS an extreme case Bub the same 
disability exists to a lees extent when the 
interests of a guardian are in other cases 
adversB to tboso of the uiiDor. 

In the present case tbe debt was not an 
antecedent debt and in the plaint it was 
alleged tnat the transaction was not binding 
while in tbe written statement there is no 
allegation that there was any prioi contract 
such as would make the debt antecedent, 
though it has been suggested in arguments 
before us that such a contention might 
possibly have been raised. 

It^ is clear therefore as already stated 
the interests of tbe father were adverse 
tc those of bis sons and the sons were not 
legally represented in the suit and the decree 
does nob bind them, and this appeal fails ; 
but provision may be made for partition 
as this has been agreed to. 

I agree with the order proposed in 
the last part of the judgment of my learned 
brother. 

Appeal dismissed. 
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Spencer and Krishnan, jj. 

P. Varada Reddi and others — Defend- 
ants- Appellants. 


V. 

Srinivasa J/MdaZiar— Plaintiff-Reepond- 
ent. 

S. A. Nos. 379 to 3S3 of 1921, decided 
on the 12th February, 1923, against the 
decrees of the District Court, Ohingleput, 

in A. S. Nos. 82, 84, 85. 95 and 96 of 
1919. 

(a) Madras EstaUs Land Act, 8. 5H (;i)-~Bokkam 
rates fixed ty contract — Contfact providing for 
revision to waram rates. 

Where the maohilikas executed by tenaote /or 
the period 1914 to 13'23 Fasii ooDtaio a provisioa 
by which after the expiry of the period fixed under 
it the ryots undertake lo cultivate tbe land under 
patbukattu muchilikes aooording to tbe Amani 
Buies.” 

Held, that the ryots agreed to revert to the 
waram system after the period fixed in the ooo- 
traots and therefore it is not necessary for the- 
landholder to rely on the first part of olt 8 o 
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B. 52 to reroute his reUtioaship with his tenants 
for P^sli 13-2i find thereafter, the oootraot in the 
muohilika itself regulatinz it. [P. 301, 0. 1.] 

(b) A/acfras Estates Land Act, S. 23 (3) — 
Does not apply to double crops. 

As regards the 2nd crop ou l^nds raised by the 
tenants with the aid of tbeir own well water with- 
out taking the laniholdec’s Witer. Held, that 
sectino 13 (3 does not apply as it cannot be said 
any higher rate of rent is being claimed on account 
of increased production in oonsequenoe of the 
tenants’ improvements. Under the waram system 
the landholder is entitled to a share in all the 
produce of the land unless there is a special 
contract to the contrary exempting any particular 
crop and his claim to share in all the crops cannot 
be looked upon as an enhancement of rent. 
[P. 301. C 2 ] 

S, Varadachariar and B. Somayya — for 
Appellants. 

L. A. Govindaraghava Aiyar — for Res- 
pondent. 

Krishnan, J. ; — These second appeals 
arise from suits brought by the plaintiff 
landholder under section 77 of the Estates 
Land Act for the rent of Fasli 1325 alleged 
to be due to him from his permanent 
occupancy tenants, the defendants. He 
claims rent according to the waram system 
but the tenants plead that they are bound 
to pay onlv money rents as fixed in their 
muchilikas (Exhibit O series). Tbe lower 
Courts decreed the landholder’s claim as 
brought and hence these appeals by the 
tenants. 

The main dispute between the parties 
centres round tbe first issue whether the 
tenure is rokkam or waram. The land- 
holder is entitled to revert to the waram 
system unless the ryots establish that it has 
been superseded permanontiy by tbe c^sh 
system by cootraot, exoress or implied, 
between them and the landholder. See 
Ayyaperumal Odaiyan v. Baviaswami 
Chetiiar (1) and Muthiah Chettiar v. 
Periyan Eone (2). Now in this case there 
is an express finding by tbe lower Courts 
that the waram system was the prevailing 
tenure in the e.state. It is however con- 
tended that this finding should not be 
accepted as it is bised on recitals in pattas 
(Exhibits A, C and E) which as admissions 
in his own favour by the landholder can- 
not be relied on by him and on statements 
in muchilikas (Exhibits B. D and F) which 
have not been proved. These muchilikas 
were taken to be more than 30 years old by 

(11 (1916)29 M.Ii.J. 362=“2 M.ti.W. 650>=i(1916) 
^ * M.W.N. 614 = 80 1.0. 983. 

.(9) (1920) ll M.L.W. 31l = (l920) M.W.N. 16 = 66 
1.0. 78. 


the lower Courts and as coming from proper 
custody their proof was dispensed with. 
The lower Courts are shown to have gone 
wrong there as the dates on tbe exhibits 
show that they were not really 30 years 
old when tendered in evidence. But apart 
from these documents there is evidence to 
show that the tenure was a waram tenure 
to start with and, that also being tbe 
presumption, evidence is not necessary 
to prove it unless the presumption is re- 
butted, to do which tbe burdeu is on tbe 
ryot. In this case there is some evidence 
that for several years tbe ryots paid money 
rents but such payments were made under 
specific contracts in term pattas for stated 
periods aod tbe rates varied from time 
to time. They only show the existence of 
special contracts remaining in force in 
particular years and no inference can be 
drawn from them that the waram system 
was permanently given up. The last of 
such contracts is evidenced by Exhibit O 
series which provided for a money payment 
for 10 years from FasU 1314 to 1323 ; by 
its own terms the contract came to an 
end in fasli 1324 aod from that fasli tbe 
landholder was entitled to revert to the 
waram rates. 

It is next argued that even assuming 
that the plaintiff was entitled to revert to 
waram rates be is oevertheless disentitled to 
enforce those rates, in Fasli 1325 without 
properly tendering a waram patta in Fasli 
1324 by reason of the provision in the 
latter part of clause (3) of section 52 of tbe 
Estates Land Act and such a tender has 
not been made out. Before dealing with 
tbe applicability of the section it may be 
stated that waram pattas were attempted 
to be tendered to tbe ryots by tbe plaintiff 
iu Fasli 1324 in which year be distrained 
the crops for rent. Bub in the ryot’s suit 
to set aside tbe distraint, it was held by 
the courts that the tender was not proper 
as regards the present defendants and 
in oonsequenoe tbe distraints were set 
aside. That finding in Exhibit X is clearly 
res judicata, and the question cannot be 
re-agitated and we must take it that there 
was no proper tender of any patta in 
Fasli 1324 

The question then is whether the land- 
holder is precluded from claiming waram 
rates in Fasli 1325. As already stated up 
to the end of Fasli 1323 money rents were 
paid by the ryot and the argument for 
them is that under the first part of clause (3) 
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of section 52 that arrangement should be 
treated as remaining in force for subsequent 
years and that to introduce a change the 
landholder was bound under the second 
part to tender a new patta in the fasli 
prior to one in which he proposed to 
enforce the new terms. The lower Appellate 
Court has held that clause (3) does not 
apply to this case and we think that view 
is right. In the muchilikas (Exhibit O 
series), there is a provision by which after the 
expiry of the period fixed under it the ryots 
undertake to cultivate the land under 
pathukattu muchilikas according to the 
Amani Kules . These words have been 
understood by the lower Courts as meaning 
that the ryots would cultivate under the 
waram system. No doubt the learned 
District Judge seems to have erroneously 
thought that the word varapathu was in the 
covenant but that mistake however does 
not affect the meaning he attributed to 
the clause. Amani ” has been treated as 
meaning waram system in our judgment 
in Muthzah Chettiar v. Periyan Kone (2) 
and aa regard this very estate by the 
District Mucsif in his judgment (Exhibit W) 
of 1887 when the landholder brought suits 
against the ryots to compel them to accept 
waram pattas. The lands are described in 
an earker part of Exhibit O series as 
Varapathu and Kaipathu ” lands. That 
also supports the view taken by the lower 
Appellate Court, The meaning of the 
covenant thus seems to be clear that the 
ryots agreed to revert to the waram system 
after the period fixed in O series was over. 

It is therefore not necessary for the land- 
holder to rely on the first part of clause (3), 
section 52, to regulate his relationship 
with his tenants for Fasli 1324 and there- 
after, the contract in the muchilika itself 
regulating it. In fact in the face of that 
covenant the arrangement to pay money 
rent cannot be held to continue in force 
after Fasli 1323, The second partis only a 
corollary to the first part of clause (3) and 
as the latter does not apply it must be held 
that the former also does not apply to this 
case. As under the present Act no prior 
tender of exchange of patta and muchilika 
is necessary to entitle a landholder to sue 
for rent, the present suit is clearly main- 
tainable as brought and the plaintiff is 
entitled to the waram rates decreed to 
him. 

I The only other question argued is as 
i^egards the 2nd crop on these lands raised 
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by the tenants with the aid of their own 
well water without taking the landholder’s 
water. It is contended that the plaintiff is 
not entitled to waram on that crop under 
section 13 (3) of the Act. That provision 
does not seem to apply as it cannot be said 
that any higherrate of rent is being claimed 
on account of increased production in con- 
sequence of the tenants’ improvements. 
Under the waram system the landholder 
19 entitled to a share in all the produce 
of the land unless there is a special con- 
tract to the contrary exempting any 
particular crop. His claim to share in all 
the crops cannot be looked upon as an 
enhancement of rent. The lower Appellate 
Court is therefore right in giving a share 
to the plaintiff in the 2Dd orop also. 

The second appeals thus substantially 
fail bub the decrees of the lower Appellate 
Court must be modified by striking out the 
declarations embodied in them and by 
confining them to decrees for rent as the 
suits are purely suits for rent. With this 
modification the second appeals are dis- 
missed with costs. Vakils fee Ra. 10 in. 
each case. 

Appeals dismissed. 
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Spencer and Venkatasdijba Rao, jj. 

P . Rajagopalam and others — Defendants- 
Appellants 

V. 

F, Ramamurthy and others — Plaintiffs- 
Hespondents. 

A. A. 0. No. 35 of 1922, decided on the 
14th November, 1922, against the order of 
the District Court, Kistna, in Appeal 
No. 135 of 1920. 

(a) Compromise — Doubtful claims^ Even limited 
owner representing estate can validly compromise so 
as to bind reversioners. 

Where the defences raised by a limited owner 
while to a certain extent personal to him were in 
a large measure inseparable from the estate which 
be represented, and the claim that was put forward 
was a claim against the estate and if the claimant 
succeeded in making out that the family was 
undivided, the limited owner would got nothing. 

Held, that the limited owner can validly 
oompromiee claims of this nature. (38 I« A. 67 ; 
33 Ail. 366 (P.C.), 49 I. A. 942 (P.C.f, Foil) 
[P. 304, 0. l.J 
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(b) Civ» Pro. Code, S, H — Limited owner-— 
Judgment to whi:h limited owner is party btnda 
reversioners if contest is fair and hoa% fide and 
limited owner represents estate though litigation may 
have arta^n out of his otvn action. 

Where the widow was quite oompeteot to 
represent the estate aod from the nature of the 
defence put forward aod the questions tried, it was 
abundantly clear that not only she represented the 
estate but the trial was fairly and honestly con* 
ducted : 

Beld, that the result of the litigation was 
binding on the reversioners. (iO All. 593 (P.O.), 
Foil.). [P. 304, O. 2.] 

If a Court is satisfied that the former trial was 
fair and honest, the mere fact that the reversioner 
oonsiders that the evidence adduced by the widow 
in the previous action is insuffisient, or that he 
would have in similar oicoumstanoes produced 
more or better evidence, does not in the least, 
afiaot the question. (40 All. 593 (P.O.), Foil, ; 42 
Bom. 69, Dtsf.) 

Before applying the principle of res judicata to 
judgments to whioh limited owners are parties, 
the Court should take care to be satisfied that the 
decrees relied on are uotaiuted by fraud or ooilusion 
and that the necessary and proper issues were 
raised, tried, and decided in the suits which led 
to them. (42 B. 76 Dist ). 

Whether the widow represented the inheritance, 
may be gathered from the nature of the defence 
put forward, and the issues raised, tried, and 
decided in the former suit. The mere allegation 
that she did or did not, would be of little value. 
Was the suit based upon a mere personal oause of 
action by or against ths widow ? Was it a 
ground personal to the female heir that was taken 
in the previous suit ? Was it a claim by or 
against the widow personally or the inheritaDoe 
whioh she represented ? To decide these questione 
the Court must examine the averments, the issues 
and the findings in the previous suit. If the 
oontentions raised ace thone oonneotod with the 
inheritanoe and the trial was with reference to 
them, the widow mast be held to ba representing 
the estate even though litigation may have arisen 
out of her own acts ; if not ths litigation must be 
deemed personal to her and not binding upon the 
reversionezs. 

A. Krishnswami Aiyar — for Appellants. 

P. Narayanamurthi — for Respondents. 

Venkatasubba Hao, .J: — The ques- 
tion to be decided inlthis appeal is, whether 
a decree obtained against the daughters of 
the last male-holder operates as a bar to 
the present suit filed by the plaintiffs after 
the death of the surviving daughter, as 
reversioners to the estate. The following 
pedigree will elucidate the facts : — 


(Venkatasubba Rao, J.) 
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After Venkatasnbbanna’s death, Pull- 
amma was in possession of the property. 
She died about the year 1866 and there 
were dispur.es in regard to the right to the 
estate of Venkatasubbanna between Raja** 
gopolam on the one hand and Venkata- 
subbamma and Venkatanarasamma on the 
other. The disputes were settled by the 
intervention of mediators in 1672 and 
Rx. A called Farikkat bearing the data 5feh 
June, 1875, was executed embodying the 
terms of the settlement. According to 
Rx. A each of tbe daughters was to take 
14 acres of land and Rajagopalam 38 acres 
and odd. Nobwitbstanding this arrange- 
ment, Pullamma’s daughters obtained an 
entry in their names in the Revenue 
Registers. Rajagopalam instituted O. S. 
No. 87 of 1885 on the file of the District 
Munsif 9 Court of Rtlore for possession of 
the 38 acres and odd. Venkatasubbamma 
was impleaded as the Ist defendant, and 
Venkatanarasamma having died, her son 
tbe present 5th plaintiff was made the 2Dd 
defendant. As he was a minor, his father 
was appointed his guardian ad litem. 
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Venkatasubbamma oontested the euib. 
The District Muosif dismissed it. Raja- 
gopalam appealed. The Appellate Court 
allowed the appeal and passed a decree iu 
his favour. Veakatasubbamma preferred a 
second appeal and the High Court con- 
firmed the decree of the first Appellate 
Court. 

In 1890, the father of plaiotitfa 2 to 4 
instituted O. S. No. 107 of 1890 on the 
file of the District Munsif's Court of Ellore, 
against Rajagopalam’s soo Venkayya, 
against Vepkatasubbamma and the present 
plaintiffs 1 and 5, for a declaration that 
the alienation of the aforesaid 38 acres 
and odd, by the daughters of Venkata- 
subbanna in favour of Rajagopalam was 
invalid after the death of tbe daughters. 
.The District Munsif found that tbe Farik’ 
hat was supported by oonsideratioo, that it 
was a fair compromise, but dismissed the 
suit on the ground that the suit was barred 
by limitation. The Appellate Court upheld 
the dismissal on the ground of limitation 
but gave no finding on the question whether 
the Farikkat was binding upon the plain- 
tiff in that suit and the other reversioners. 
A second appeal was preferred and tbe 
High Court also dismissed the suit on the 
ground of limitation. 

The present suit was filed by tbe plain- 
tiffs for the establishment of their right to 
the same property, for a declaration that it 
belonged absolutely to Venkatasubbamma 
and that tbe alienation of tbe same in 
favour of Rajagopalam on 5-6- 1875, by tbe 
daughters of Venkatasubbanna is illegal 
and not binding on the plaintiffs and for 
other reliefs. The defendants contended 
inter alia that the transaction evidenced by 
Es. A was a bona fide settlement of family 
disputes and that the suit was barred by 
ree judicata, by reason of the decisions in 
the previous suits. Several issues were 
framed ; but the Subordinate Judge beard 
the case only with reference to the prelimi- 
nary issue of res judicata and holding that 
tbe previous suits operated as a bar 
dismissed the action. The District Judge 
reversed the Subordinate Judge’s decision 
and remanded the suit for disposal on the 
other issues. 

I may state at the outset that the whole 
of the argument before us was directed only 
in regard to the effect of the deoiaion in the 
earlier of the two suits, namely, O. S. 
No. 87 of 1885. It was argued for the 
-Appellant that the plaintiffs are bound by the 


result of that suit, whereas for the latter 
(tbe respondents), it was contended that 
the decision is not binding on them. I 
may also state that it has not been argued 
before us that the decree in that suit is 
binding in any event on the 5th plaintiff, 
who was impleaded as the 2(iA defendant 
in O. S- No. 87 of 1885. Tbe only ques- 
tion that has, therefore, to be considered is 
whether all tbe plaintiffs as a body are 
bound by the result of O. S. No. 87 of 
1885. 

To decide this question, it will be neces- 
sary to examine with some care tbe 
contentions of tbe parties in that suit and 
the judgments of tbe Court of first instance 
and the higher Courts. 

As already observed, the plaintiff in O.S. 
No. 87 of 1885 sued Venkatasubbamma 
and tbe present 5th plaintiff for possession 
of tbe 38 acres and odd referred to above. 
Tbe defence of tbe Ist defendant was that 
tbe Farikkat was obtained by misrepresen- 
tation and fraud, and that it was unenforce- 
able, for want of consideration. The 
District Munsif, in a long judgment found 
that DO fraud was proved but that tbe 
document was not supported by consider- 
ation. In arriving at tbe latter conclusion 
he discussed the question as to whether 
Sambanna and Venkatasubbanna bad or 
bad not been divided. He apparently was 
of tbe opinion that in fact the brothers bad 
been divided and there was no justification 
for tbe compromise and a large portion of 
bis judgment was devoted to the consider- 
ation of tbe probabilities in favour of, or 
against partition. There was no oral 
evidence on this point and bis conclusion 
was based on tbe recitals in the Farikkat 
and tbe inferences drawn from them. He 
observed in bis judgment that there was 
no distinct issue raised as to division, but 
that the determination of tbe point was 
necessary for deciding whether tbe docu- 
ment was supported by consideration. I 
may observe, however, that tbe issue 
whether the partition was valid and 
binding on the parties was wide enough to 
cover the point whether the deed was 
supported or not by consideration and this 
in turn involved the consideration of the 
question whether the two branches of the 
family were or were not divided. The 
Munsif in the result dismissed tbe plaintiff’s 
action. 

Rajagopal filed an appeal- Tbe Subor- 
dinate Judge concurred with the District 
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Munsif that bho deed was nob obtained 
by fraud and he further held bh^it there 
was consideration for the Farikkat, On 
the question of division, he observed 
that the presumption was that the parties 
were undivided, and that the circumstances 
relied on by the District Munsif did not 
establish that there was a paititicn and that 
though he was inclined to the view that the 
two branches were joint, he considered it 
sufficient to hold that the claim pub for- 
ward by Kajagopal was prima facie valid 
and the compromise entered into amounted 
to a settlement of a doubtful claim. On 
this footing, ha reversed the District 
Munsif’s judgment and passed a decree in 
favour of Rajagopal. 

Venkatasubbamma filed a second appeal 
and the High Court confirmed the judg- 
ment of the Subordinate Judge, on the 
ground that Venkatasubbamma failed to 
show that the compromise was invalid by 
reason of misrepresentation and fraud. 
From the judgment of the Munsif, it is 
clear that the only misrepresentation in 
regard to which parties went to trial, had 
reference to the state of the family, whether 
it was divided or undivided. If Kajagopal, 
for the purpose of inducing consent to the 
arrangement, had stated to the daughters, 
that the family was undivided, while, in 
fact it was divided, the statement would 
amount to a misrepresentation. The judg- 
ment of the High Court was very short and 
the effect of it is that the findings of the 
Subordinate Judge were accepted. 

I must add that the father of the 2nd 
defendant (the present 5bh plaintiff) 
supported the plaintiffs’ claim throughout. 

One perusing the judgments to which I 
have referred, I have come to the conclu- 
sion that the defences raised by the 
daughter, while to a certain extent personal 
to her were in a largo measure inseparable 
from the estate which she represented. 
The claim that was put forward was a 
claim against the estate and if the claimant 
succeeded in making out that the family 
was undivided, the daughters would get 
nothing. It has been repeatedly held that 
female heirs cau validly compromise claims 
of this nature. I need only refer to Khuni 
Lai V. Gobhid Krishna Narain (D, and 
Bavisumran Prasad v. Musammat Shy am 

(1) (19]1) 33 All. 366 = 39 I. A. 87 = 16 C.W.N. 516 
= 8 A.L.J. 552 = 13 C.L.J 575 = 13 Bom. 
L.R. 427 = 10 M.L.T. 25 = (l9ll)-l-M.W.N. 
432 = 21 M.LJ. 646=10 I.C. 477 (P.O.)- 


Kumari (2). In the litigation which follow- 
ed the compromise, the widow was quite 
competent to represent the estate and from 
the nature of the defence put forward and 
the questions tried, it is abundantly clear 
that not only she represented the estate 
but the trial was fairly and honestly 
conducted. 

I am of the opinion that the District 
Judge was wrong in holding that the 
result of this litigation was not binding on 
the present plaintiffs. 

The decision of the Privy Council in 
Baisal Shigh v. Balwant Singh (3), is 
directly applicable. After adopting a son 
to her deceased husband, a Hindu widow 
in a suit by an alleged reversioner against 
her to set aside the adoptioo, on the ground 
that she had no authority from her husband 
to make the adoption, alleged in her written 
statement and stated in Court, through her 
pleader, that she had authority to make 
the adoption and that it was valid. The 
suit was dismissed, because the plaintiff 
was found not to be a reversioner. The 
widow then brought a suit against the 
adopted son, to set the adoption aside, 
pleading that she was not vested with 
authority from her husband to adopt and 
denied having made the adoption. The 
adopted son contested the suit and the 
Courts in India dismissed it, the ground of 
decision being that the widow was estopped 
from maintaining the suit. On appeal, 
however, the Privy Council raised an issue 
as to her authority to adopt and held on 
the evidence on that issue that the adop- 
tion was valid. In a suit, on the death of 
the widow, by an alleged reversioner to the 
estate of her husband, against the adopted 
SOD, for a declaration that the adoption 
was invalid and for possession of the estate 
it was held by the Privy Council that not- 
withstanding the personal estoppel which 
bound her, the widow represented the 
estate on the question of fact as to whether 
the defendant (respondent) bad or bad not 
been validly adopted, and that she repre- 
sented it within the meaning of the rule 


(2) 1922 P.C. 355=1 Pat. 741 = 49 I.C. 342 = 31 M 

L.T. 200 = 3 P.L T. 749 = 25 Bom. Tj.B, 
634 = L,R. 4 P.C 17 = 21 A.D.J. 18 = 27 C, 
W.N. 269 = 44 M.L.a. 751=16 M.L.W. 
956 = 69 I.C. 71 IP.C.). 

(3) (1918) 40 All. 593=46 I.A. 168 = 28 C.L.J. 619 

= 24 M.L.T. 361 = 9 M.L.W. 62 = 23 O.W. 
N. 326 = (l9l9) M.W.N. 166 = 36 M.L.J. 69T 
= 21 Bom. L.B. 611 = 43 I.C. 653 (P.0,). 
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laid down in Katama Natchiar v. The 
Bajah of Skivagunga (4), and under che 
oirouinatanoes tbe decree against her would 
bind fche reversioners. lb seems bo me 
that I may usefully refer bo one very 
important oiroumBtanoe in oonoeotion with 
the case. It was oontended before the 
Privy Oounoil that the decision of the 
Board in the previous litigation did not 
operate as a bar to the maintenance of the 
later suit, on tbe ground chat evidence to 
show that the widow had no authority bo 
adopt bad been excluded in her suit and 
that there were no materials before tbe 
Board, which justihed a finding chat the 
adoption had been validly made. 

Their Lordships of the Judicial Com- 
mittee deal with this contention thus : 

“ It is itae that R^qi Dharam Euowsr applied 
to the Subocdiaate Judge that evideaoe should be 
taken ; but it does not appear thac she ever applied 
to have witoesses summoued, or tendered any 
evideuce which was rejected. It is difficult to 
ooDoeive what oral evidence Rani Dharam Kunwar 
could have produced, except her own personal 
evidence to prove that she had received from Rajah 
Baghubir Singh do authority to adopt, and if she 
had given evidence that she had no authority to 
make the adoption, such evideaoe, having regard 
to her own acta and dooumeatary evidence on the 
record eould not have been accepted as true.” 

Their Lordships continue : 

“ The Board in 1913 were satisfied, and rightly 
satisfied, (hat no further evidence as to tbe 
authority, or absence of authority to adopt oould 
be expected to be produced by anybody, beyond the 
evidence then already taken.” 

I refer bo the above, because it follows 
from this, that if tbe Court is satisfied that 
the former trial was fair and honest, the 
mere fact that the reversioner considers 
that the evidence adduced by tbe widow in 
the previous action is insufficient, or that 
he would have in similar circumstances 
produced mors or batter evidence, does not 
in the lease afiect the question. 

It was further contended before their 
Lordships that the widow laboured under a 
personal estoppel and therefore she oould 
not have represented the estate, on tbe 
question of fact as to whether the adoption 
was or was nob valid. This argument is 
dealt with in the following passage : 

“ In the absence of all authority, their Lordships 
oaoDot decide that a Hindu lady, otherwise quali- 
fied to represent an estate in litigation, oeaaes to 
be so qualified, merely owiog to personal disability 
or disadvantage as a litigant, although the merits 
are tried and the trial is fair and honest,” 

(4) (1863) 9 M.I.A. 689=3 W.R. 31 = 1 Suther. 

630=3 Sar. 805 (P.O.). 

1934 M/39 A 40 


Tbe learned District Judge has relied 
upon Subbi v. Bamkrishna Bhatta (5), ia 
support of his view. The facts are entirely 
dissimilar and the case does nob seem to 
have much bearing. A widow consented 
to a gift, and 24 years later filed a suit to 
recover the property gifted, alleging that she 
had consented to and approved of the gift, 
upon certain conditions, which were nob 
complied with by the donees. The defend- 
ants resisted tbe suit, on the ground that 
they held the property adversely to any 
estate which she represented. The suit was 
dismissed as barred by limitation. It was 
held bbab on her death a suit by her 
daughter as heir and reversioner of the 
estate of her father was nob barred by the 
previous action. Tbe learned Judges held 
that a special article like 141 of tbe 
Limitation Act must be taken to override 
tbe more general articles such as articles 
142 and 144 and that limitation oould 
nob begin to run against the reversioners 
during the widow’s life. 

The act of gift was an act personal in its 
nature and had no relation to the inheri- 
tance which the widow represented. The 
claim in the suit by the widow was based 
upon the ground that certain conditions 
had not been complied with by the donees. 
It is di^oult to imagine how tbe widow can 
be said to have represented the estate, 
either in making the alienation or in 
instituting the suit. The ground alleged 
in the suit was one personal to the female 
heir. Having regard to tbe facts stated, 
tbe decision cannot be said to be an 
authority for the wider proposition that a 
widow in the enjoyment of a life estate 
can never fully represent tbe estate in any 
litigation arising out of acts of her own. 
There are no doubt some passages in this 
judgment which state the principle in wide 
and general terms. At page 79 the learned 
Judges say : 

“Not will litigation by the widow in the 
enjoyment of such a life estate, whether ehe be 
plaintifi or defendant, represent tbe estate fully, so 
as to give rise to a bar of re.s judicata against 
reversioners, if suoh litigation is qualified and 
personal to tbe widow, or has arisen out of acts of 
htr oton, affecting the estate during her own life 
estate f herein.” 

The latter part of the proposition that 
tbe widow cannot represent tbe estate in 
any case, when the litigation has arisen 
out of her own acts, seems to be directly 

(6) (1918)43 Bom. 69=19 Bom. L.R. 919 = 43 
I.O. 333. 
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opposed to the principle laid down in Baisal 
Singh v. Balwant Singh (3), already 
referred to. In this case, the act of 
adoption was the act of the widow and she 
had cballcQged the adoption in the previous 
litigation. The reversioners were bound 
by the result of the suit, to which the 
widow was a party. 

I may also refer to another decision of 
the Judicial Committee, Prosunno Goomaree 
Dehia v. Golab Chand Babu (6). which 
relates to the case of a shebait of an idol. 
The prinoiole laid down however is equally 
applicable to the case of a Hindu widow. 
The appellants as shebaits sued to set 
aside decrees obtained by the respondent 
against their immediate predecessor, the 
Shebait Hajah Baboo. The latter had 
borrowed monies from the respondent to 
defray the expenses of the idol and of 
repairing the temple. Suits were brought 
by the respondent and issues were raised, 
and evidence gone into, upon the question 
of fact, whether the monies were bona fide 
borrowed and expended for the service of 
the idol. The issues were found in favour 
of the respondents and it was decided that 
the debt should be realised from the profits 
of the devattur makal. 

Were these decrees binding upon the 
succeeding shebaits, the appellants? It 
will be noticed that the litigation arose 
out of the acts of the Baja Baboo himself 
and that he, as shebait, had defended the 
suits brought upon bonds executed by him 
in favour of the respondent. Nevertheless 
their Lordships held that the decrees were 
binding upon Bajah Baboo’s successors 
and they observe : 

*' Judgmcots obtained against a iormei ebebait, 
in teepeot of debts so inoucred, ahould be binding 
upon (be suQoeediog shebaits, wbo in fact form a 
oontinuing represeotation of the idol’s propectj”. 

They lay down that before applying the 
principle of res judicata to judgments of 
this character, the Court should take care 
to be satisfied that the decrees relied on are 
untainted by fraud or oollusioo and that 
the necessary and proper issues were 
raised, tried, and decided in the suits 
which led to them. 

The learned Judges of the Bombay High 
Court place reliance upon Ranchordas v. 
Parvaithai (7), and Braja Lai Sen v. Jiban 


(6) (1871-1875) 2 I.A. 115=*U B. L. B. 450»»a3 

W.R. 253 (P.O ). 

(7) (1099) 26 Bom. 725 = 26 I. A. 71 = 1 Bom. L.R. 

607 = 3 C.W.N. 621 = 17 Bar. 643 (P.O.). 


Krishna Boy (8) . In Bunchordas Vandra- 
wandas v. Parvatibai (7), a testator died in 
1869 leaving two widows, one of whom 
died in 1871 and the other in 1888 and 
devised the whole residue of his estate to 
trustees for a charity and shortly after the 
death of the surviving widow the heir-at> 
law sued to declare the devise to charity 
void and for administration. It was held 
that article lil applied, that the suit 
was not barred and that article 144 did not 
apply. There is no reference in the judg- 
ment to the principle in support of which 
this case was cited as an authority in the 
decision of the learned Judges of the 
Bombay High Court. 

In Braja Lai Sen v. Jiban Krishna 
Boy (8), it was held that the dismissal of a 
previous suit filed by a female heir which 
was for recovery only of her limited estate 
would not be a bar to the subsequent suit 
by the reversioner which was for the 
recovery of the absolute estate which vested 
in him. In the course of the judgment at 
page 297, it was observed : — 

But if a suit tbough ooooeEDiog the absolute 
estate, is determined upon a ground personal to 
the female beir, for instanoe, if a suit brought by 
a Hindu widow to reoover possession of immove- 
able property appertaining to bet husband’s estate 
is dismissed on the ground of its having been 
alienated by her in favour of the defendant, in the 
absence of legal necessity being shown, the decree in 
such a case ought not to bind the reversioner.** 

This passage, far from being an authority 
for the vefy wide rule enunciated in Subbi v. 
Bamkrishna Bhatta (5), expressly states the 
qualification, ** in the absence of legal 
necessity being shown.” The inference is 
that if legal necessity had been shown 
the decree might be binding upon the 
reversioner. 

I am therefore clearly of the opinion 
that Subbi v. Bamkrishna (5), is distin- 
guishable on the facts and that the present 
case falls within the principle given effect 
to in Baisal Singh v. Balwant Singh (3). 
The learned Vakil for the resoondent has 
relied upon Tirupatiraju v. Venkayya (9), 
in support of the proposition that where 
the transaction arises out of the act of the 
widow she can in no circumstances be said 
to represent the estate in any litigation 
connected with that act. In the first place 
I must observe that the learned Judges 

(8) (1899) 26 Cal. 285. 

(9) 1922 Mad. 131 = 45 Mad. 604 = 42 M.L.J. 

392 = 16M.L.W. 395 = (1929) M.W.N. 207“ 

30M,L.T. 181 = 61 1.0.479 (F.B.). 
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were dealing witih merely a qaeation of 
onm and nob wibh bbe binding obaraoter of 
the transaobion. Secondly the ease arose 
wibh rafereuoe to a oompromise of a suit 
and nob to a decree passed after contest. A 
Hindu widow first mortgaged her busband’s 
estate for a debt contracted by her, then she 
was sued by tbe mortgagee and she oompro< 
mised tbe suit by selling to him tbe mort> 
gaged properties. The question to be decided 
was : On whom was the burden of proof 
that the oompromise, in other words tbe 
sale, was valid and binding on the rever> 
sioners? It was held that the oniis was 
upon the mortgagae-purobaser. It was 
conceded that the burden of proof would be 
npon the mortgagee, if he sought bo enforce 
bis mortgage. Did tbe circumstance that 
eubsequent to tbe mortgage she entered 
into a oompromise and made an out and 
out .alienation of the property, dispense 
with tbe necessity on the part of the 
alienee, to prove in the first instance that 
tbe alienation was binding on tbe estate? 
The learned Judges held that it did not ; 
but I am unable to regard the decision as 
containing any pronouncement on the 
question at issue. 

Whether the widow represented the in- 
heritance. may be gathered from tbe 
nature of the defence pub forward, and 
tbe issues raised, tried, and decided in the 
former suit. The mere allegation that she 
did or did not, would be of little value. 
Was tbe suit based upon a mere personal 
cause of action by or against tbe widow ? 
Was it a ground personal to the female 
heir that was taken in the previous suit? 
Was it a claim by or against tbe widow 
personally or the inheritance which she 
represented ? To decide these questions 
you must examine tbe averments, the 
issues and tbe findings in the previous 
suit. If the contentions raised are those 
connected with the inheritance and the 
trial was wibh reference to them, the 
widow must be held to be representing the 
estate ; if not, the litigation must be deemed 
personal to her and not binding upon tbe 
reversioners. I conceive this to be the 
effect of Katama Natohiar v. The Rajah of 
Shivagunga (4), and Raisal Singh v. 
Salwant Singh (3). I pointed out already 
that in O. S. No. 87 of 1885 the defence 
put forward by the daughter, that the 
Farikkat was nob supported by considar- 
-ation, necessitated the determination of 
-the question, whether there had been a 
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partition or not between the two branches 
of the family. I further pointed out that 
there was a fair and honest trial of this 
question. The contention referred to was 
not personal to the widow but was in- 
timately connected with the estate which 
she represented. 

Applying the principles of law which I 
have set forth above, to the facts of the 
present case, I have no hesitation in 
holding that the decision in O. S. No. 87 
of 1885 does operate as a b ir to the suit 
and I would therefore allow tbe appeal 
with costs. 

Spencer. J. : — I entirely agree that the 
decision in O. S. No. 87 of 1885 binds the 
reversion, as there was a hona fide contest 
and a final decision by a competent Court. 
Tbe appeal is allowed with costs and the 
decree of the Subordinate Judge is restored. 

Appeal allowed. 


1924 Madras 807. 

Krishnan and Odqers, jj. 

Vedachari — Petitioner- Appellant 

V. 

Narasimha Mudali and others — Bespond- 
ents. 

A.A.A.O. No. 53 of 1922, decided on 4th 
October, 1923, against tbe appellate order 
of the Sub-Judge, Ohittoor, in A. S. 
No. 272 of 1921. 

Transfer of Property Act, S. 52 — Lis pendena— 
Applies to suits for specific performance. 

Tbe dootrioe of lis per^dens applies as regards 
suits for epeoifio performance of agreemeuta to aell 
immoveable properties. [P. 307, G. li.} 

K. S. Jayaramaier — for Appellant. 

5. A. Seshadri — for Respondents. 

Judgment: — Following the ruling in 
Matilal Pal v. Preo Lall Mitra (l) and 
Jahar Lai Bhutra v. Bhupendra Nath 
Basu (2), we bold that tbe doctrine of lis 
pendens applies as regards suits for specific 
performance of agreements to sell immove- 
able properties just as much as to suits 
for possession of immoveable properties. 
As observed by Mookerjee, J., in the latter 
case, “ The obvious reason for this is that 
if when tbe jurisdiction of the Court was 
once attached, it could be ousted by the 

(1) (1911) 13C.W.N. 226 = 9 O.L.J.96=»3 1.0. 696, 
(9) 1922 Oal. 412 = 19 Cal. 495 = 67 I.O. 108. 
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transfer of the defendant’s interest, there 
■would be no end to litigation and justice 
would be defeated. ” That the principle 
underlying the doctrine applies to Court 
sales such as we have to deal with here, 
has also been held. The decision of the 
lower appellate Court is therefore right ; 
and the Civil Miscellaneous Second Appeal 
is dismissed with costs. 

Appeal dismissed. 
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Phillips and Venkatasubba Rag. jj. 
Vedala Venkata Subbamma — Appellant 

V. 

Vedala Venkamma Kdead) and others — 

Respondents. 

A. S. No. 201 of 1921 decided on the 
5th October. 1923. against the decree of the 
Sub-Judge, Bezawada, in O. S. No. 63 of 

1919. 

Evidence AcU S. 225—TVidow recognising ^op- 
tion by eondvct cannot dispute its valtdtly. though 
ii may be really invalid for want of her husband $ 

consent. 

When plaintifl’a husband, a boy, was adopted 
bis name and bis house name was changed, be took 
the bouse name of the first defendant a husband 
and the name of bis adopted father’s father, and 
immediately after the adoption the first defendant 
nerformed hie Upanayaoam ceremony. Some years 
Fater the first defendant 

and also Grahapravesam ceremony and ‘hj adopted 
boy performed the shraddha for the first defend- 
ant’s husband, and did not 
natural family property, and the first 
also asserted that she had bet husband s authority 
to adopt at the time of the adoption. 

Held that these oiroumstaooes are quite sufficient 
to oonstitute an estoppel and therefore first 
defendant is estopped from denying the adoption. 
(34 A. 389 P, C., Foil.) [P- 303, C. 3, and P. 309, 

c. a.] 

Judgment : — The plaintiff in this case 
is the widow of one Vedala Jaoakiramayya 
who is said to be the adopted son of the 
first defendant’s husband. The first defend- 
ant has denied both the /actum of the adop- 
tion and also its validity. The Subordinate 
Judge has found that the ceremony of 
adoption did actually take place and that 
the plaintiff’s husband has been treated as 
an adopted son by the first defendant, but 
he has held that, the first defendant, not 
having had authority from her husband or 
from the sapindas to make the adoption, 
the adoption is invalid ; and he has further 
found that the first defendant is not 
estopped from raising the plea of the 


invalidity of the adoption. In appeal, 
the factum of the adoption is not disputed 
and the only point which is seriously argued 
is that the authority given by the husband 
has not been actually proved ; bub it is 
contended that the first defendant, by her 
conduct and acts from the time of the 
adoption until the present day, is estopped 
from denying that plaintiff’s husband was 
really her adopted son. 

There are many facts proved which we 
think may be referred to in detail as the 
question of estoppel must depend upon the 
evidence and we will proceed to mention 
the chief circumstances which would lead 
to an inference in coming to a decision. 
In the first place, when this boy was 
adopted bis name and his house name 
were changed. He took the house name 
of the first defendant’s husband and the 
name of his adopted father’s father. 
Immediately after the adoption the first 
defendant performed his Upanayanam 
ceremony. Some years later, the first 
defendant performed bis marriage and also 
Grahapravesam ceremony. The adopted 
boy performed the shraddha for the first 
defendant's husband and it also appears 
that be had no share in the property 
belonging to his natural family. The 
partition in the natural family has not 
been actually proved but, from the only 
evidence available it seems clear that 
Janakiramayya did nob receive any of his 
natural family’s property. There is the 
further circumstance that, when Janaki- 
ramayya’s natural mother died, the plain- 
tiff did nob observe pollution aDd,if Janaki- 
ramayya had been a member of that family 
he must undoubtedly have done so. 
These circumstances are all very strong 
evidence that the first defendant did adopt 
the boy and treated him as a lawfully 
adopted son ; his performance of the 
ceremonies mentioned was one that could 
only ha done by an adopted son, and, 
therefore the whole course of the conduct 
of the first defendant and, as far as we 
know of other people, showed a recognition 
of the validity of Janakiramiyya’s adoption. 
In this connection, we may refer to the 
case decided by the Privy Council in 
Dharam Kunwar v. Balwant Singh (1) 


(1) (1912) 34 All. 398 = 39 I.A. 143 = 16 G.W.N. 
675 = 9 A Ij.J. 730 = 14 Bom. L.R. 486 = 
(1913) M.W.N. 64 = 13M.L.T.95 = 160.L.7» 
60 = 33 M.L.J. 300=16 LG. 673 (P.G.). 
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which in many respeofis reaembles the facts 
here. It is suggested in Hamachari v. 
Stiraswathi Animal (2), that the remarks of 
the Privy Council in this case are mere 
obiter dicta, but wa think that is hardly 
so, although they decided the question in 
issue in two ways ; once as a question 
of fact and again on the question of 
estoppel, which had been the only one 
decided, by the Allahabad High Court. In 
that judgment wa find the following 
passage relating to the widow who was 
held to be estopped from disputing the 
validity ^of the adoption which she had 
made. She has asserted her authority 
in the most solemn manner under her hand 
and seal, and her conduct both before and 
after that assertion has been of a like 
unequivocal character. She could not now 
be allowed to change her story without 
grave injustice ensuing to those who have 
acted in reliance upon her deliberate and 
repeated representations. The respondent 
18 now severed from his natural family, he 
has undergone a change of social status 
which may or may not be beneficial to him 
but which has certainly so altered his mode 
of life as to make a relapse into his former 
condition a grievous hardship upon him. 
He and bis friends have been driven to 
expenses in the maintenance of his 
privileges with which the Rani purported 
to endow him. He married on the faith 
of his adoptive mother’s word, and no 
doubt his creditors who have sold him 
goods or lent him money in like reliance on 
her good faith Many of these facts we 
find in the present case and we think that 
they are sufficient to constitute an estoppel. 

It was contended by Mr. Kriahnaswami 
Iyer for the Respondent that the represent- 
ation by the first defendant that the boy 
had been adopted was nothing more than 
A representation that the ceremony of 
adoption had taken place and that it could 
not be treated as a representation that 
ceremony was validly performed. In the 
oiroamstanoes of this case we are not 
prepared to accept that plea. It would be 
very difficult at this late stage to prove the 
authority considering that the adoption 
took place as long ago as 1897 ; and, while 
the first defendant by her words and acts 

boy as her adopted son, it is 
dittioult to restrict that representation to a 


(3) (193^^ M.W.N. 731=il!J M,D.W. 644«60 I.O. 


mere assertion that the ceremony of 
adoption had taken place. In addition to 
her conduct we have the deliberate state- 
ment inade by her in Ex. K which is 
the earliest opportunity afforded to her to 
make a representation in public, that she 
bad her husband’s authority to adopt. 
There is also evidenoe bbab she asserted 
this authority at the time of the adoption, 
which we see no reason to discredit. This 
coupled with her conduct is quite sufficient 
to constitute an estoppel and we must 
hold accordingly that she is estopped from 
denying the adoption. 

A further question is raised by the 
respondents as to item 3, which the second 
defendant claims to have detained under 
some arrangement with the first defendant 
in 1897. The second defendant has not 
been examined and the first defendant does 
not support his case, and we have only 
very vague indications from the evidence to 
enable such a case to be pub forward. It 
certainly has not been proved. 

The appeal will be allowed and the 
plaintiff will have a decree for possession of 
the suit property and for mesne profits at 
the rate of Rs. 250 per annum from the 
date of plaint. As the first defendant is 
now dead, the mesne profits will be payable 
by the second defendant and defendants 
3 to 6. The question of their respective 
liabilities will be determined in execution. 
The plaintiff will have her costs throughout 
against the second defendant and the second 
defendant will pay Government the court- 
fees on the plaint and the appeal memo. 

Appeal alloxoed. 
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Oldfield and Devadohs, jj, 

Lakshmi Ammal alias Pichaimmal — 
Defendant- Appellant 

V. 

Alamelu Ammal and another — Peti- 
tioner Plaintiff and second Defendant-Res- 
pondents. 

A.A.O. No. 220 of 1922, decided on the 
13tb March, 1923, against the order of the 
Sub-Judge, Madura, dated 20th February, 
1922. 

Civ. Pro. Code, O. 22, r. 1 — 8uit for partition 
by joint tenanU 

Defendant oo-tenaot being dead after preliminary 
deeree, his personal legal representative could be 
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brought OD record though pUintiS alleges his right 
to whole bj survivorebip but plaintiS cannot get 
whole property in the same suit. 

C. Krishnamachariar — for Appellant. 

K. Bajah Iyer — for Respondents. 

OldReld, J. : — The facts are that the 
plaintiff sued her sister and also the latter’s 
husband, although be need not be further 
referred to. for partition and possession of 
a moiety of a certain property alleged to 
be stridbanam property of their mother. 
The suit eventually reached the stage of a 
preliminary decree, recognizing the plain- 
tiff’s right to half the property ; and it is 
now pending for the passing of a final 
decree after ascertainment, by metes and 
bounds, of the plaintiff’s share. The present 
proceedings have arisen from the death of 
the plaintiff's sister. Thereupon the plain- 
tiff has moved in one application to have her 
sister’s daughter, respondent, impleaded 
as legal representative of the deceased and 
in another for an amendment of the plaint 
to enable her to obtain a decree in these 
proceedings not merely for the moiety of 
the property, from which she alleges she 
was wrongfully excluded during her sister’s 
lifetime, but also for the other moiety, on 
the ground that by survivorship she is 
entitled to the whole. 

The lower appellate Court has granted 
both these applications ; and we think that 
it was justified in granting the first. The 
plaintiff’s right to a half-share of the proper- 
ty has been finally established, and nothing 
more remains to be done except to ascertain 
that half-share and make a final decree 
for the delivery to her of possession of it. 
That can be done against any person, who 
(like the respondent) has come into 
possession in succession to the deceased. 
It is suggested that the plaintiff is now no 
longer entitled to the benefit of the decree 
she has obtained because she has lost 
the character of a joint tenant and has 
acquired in its stead a right to the whole 
estate. That we do not think is suffi- 
cient to deprive her of her original cause 
of action, when the proceedings have been 
instituted and have resulted in recognition 
of her right in a preliminary decree. 
Taking this view we confirm the lower 
appellate Court’s decision, so far as it 

relates to I. A. No. 741. 

Turning to 1. A. No. 740 for the amend- 
ment, we observe that the lower appellate 
Court can hardly be regarded as having 
fixuoised judicial discretion. For it made 


its order simply on the ground that it wa? 
not sure that the lower Court was right 
in passing the contrary order. We am 
unable to see in the present case any 
reason for departing from the ordinary rule- 
that an amendment should not be made to 
introduce a new cause of action. Tbo 
cause of action assumed in the amend- 
ment is the death of the plaintiff's sister ; 
and that of course was not available, 
when the original plaint was presented. 
There is however no reason that we can 
see why the plaintiff should not take the 
ordinary course of suing on the cause of 
action, which she has acquired and which,, 
unless some objection is established, will 
entitle her to the other moiety of the pro- 
perty. We therefore modify the lower 
appellate Court’s order by dismissing 
I. A. No. 740 of 1920. In the circumstances 
of the case each party will bear bis costs- 
in this and in the lower appellate Court. 
In the District Munsif's Court the respon- 
dent will pay the plaintiff’s costs in I. A. 
No. 741 and obtain costs from the plaintiff 
ini. A. No. 740. 

Order modified. 


* 1924 Madras 810. 

Devadoss, j. 

B. M. P. Perianan Chetty — Petitioner- 
Plaintiff 

V. 

Mariappan Asari and others — Defen- 
dents- Respondents. 

Civil Rev. Petition No, 295 of 1922^ 
decided on 11th April, 1923, from the 
Decree of the District Munsiff. Madura, in 
Smali Cause Suit No. 1420 of 1921. 

Limitation Aec, Arts. 74 and 75^Inalalment 
bond providing for whole payment in case of da- 
fault-^Time runs from each default separately. 

Where an inetalmeDt bond provided for foil 
paymeoC id obbo of default and the creditor sued 
for mbole only when the last ioatalment fell due, 
Held that the claim for nioe inetalmeDta was 
barred. 

Tbe plaintiff baa aa option till the laat instal- 
ment falls due to claim tbe whole amount 
inoludicg tbe laet iDstalment. But where tbe laat 
instalment fell due the optica was gone. Where 
the option ie given to obligee to claim tbe whole 
amount on default of payment of an instalmenfr 
without reference to subsequent instalments, the- 
proviaion cannot be held to extend the period of 
limitation to three years from the date tbe last 
instalment fell dne. On the making of a demand 
tbe whole amount becomes dne and time would 
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begin to run from the dau ni n,^ a « 
ioGtalment as it befomes due Tb^rwhioh 

[i84»] 4 q.b;4.9, 

lant for the Appel- 

Bespondentis unrapreaentad. 

ravl’^^®h“r‘ '■~^^'^ ““ application to 

iq^T >“ S. C. S. No. 1420 of 

Couit M Disfcriot Munaifs 

Theplainbiflf brought 
the auifc for Ra, 90 due on an instalment 
bond, dated 11-9-1917 executed by the Isb 

2®inH'^r/ defendants 

in«b ? ^ Pay^ible in ten monthly 

instalments of Rg. 5. The District Munaif 
diamiasad the suit in respect of nine-tenths 
of the claim as being barred by the law of 
hmitation and gave a decree only in respect 
or obe last; instalment. 

The respondents do not appear here. It 
18 urged that time did not begin to run 
against the plaintifif till 11-7-18. the date 
on which the last instalment fell due by 
reason of the provision in the bond that the 
whole amount shall be payable on demand 

on ih '“stalmenta was not paid 

date, and that article 75 of the 
limitation Act is applicable to the case 
and the suit filed on 4-7-21 is within time! 

D °° decisions 

reportcQ \n Bamadh Bibi Ammalv. Kan- 

daswamy PMai (IJ. and T. V. Seetharama 

Iyer V. Munumamy Mudaliar (2). In the 

first case the suit was upon a hypothecation 

iZilr tdat 

and thn n^—** six months 

in f >oeipal before a fixed date and 

require" the yo“ 

fho,i * interest accruing due for 

the orinornaf"® aforesaid rate, and 

^omm^er^i^efrir i!;” 

aemand ^ JJ-. held that no 

gg^ap j^was made for p ayment of the 
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principal and therefore time did not beein 

made the following observation in regard 

the whnil payment of any instalment 

demand ■ TTl ““ 

ratelv hmH 4'“^ ’’’’at the parties delibo- 

thouJhir^ expression, because, al- 

though there was a liability to pav each of 

to m‘X separately, they intended 

demTnri J, » “ondition precedent that a 
emand should be made if the whole 
amount is to be k -j '^noiQ 

T^ ic « asKed to bo paid at once. 

It IS open to the obligee of a bond to 

iT amount 

Whemlhe °fan instalment, 

amount fa ‘^at the whole 

dS t m ^7^ ^ 

h“m u^le^ °7 '■PP against 

o^n ” ‘’® exercises his 

thri“a brought nearly 

The plTin'ty?'''' payment fell due. 

staLefH n a'*" ‘be last in- 
line ‘bo whole amount 

helf ■ iestalment. But since 

bee the option was 
® . : ^e uphold the contention of the 
petitioner would he giving a longer period 

75 a ^'.“'‘a‘'oe Act. Article 

fO IS quite clear in its terms. It gives an 

option to the promisee of a note Tr thf 

obligee of a bond to waive the consequence 

of a default. Where no option of laiver 

Jf/ begins to run from the data 

of default My attention has been drawn 
No^ decision of i, C.r.P. 

,, o. 139 of 1922 m which be held that 
ht IS open to plaintiff to waive the 
payment by instalments and in that case 

24 °“'y be payable on 

time. With great respect lam unable 
to follow tbe decision. The provision in 
0 bond here is Iq tb0 oourse of such 
payment should there be any default of 
payment on the due date io any month as 
aforesaid, interest at one pi© per rupee per 
day shall be charged for the entire amount 
remainiDg due from the date of default 
without reference to the subsequentmonthly 
instalments and the aggregate sum of 
principal and interest so accruing due shall 
in cash be paid in lump by me to you on 
demand without any apportionment of 
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liability being pleaded by us.” The option 
ia given here to the obligee to claim the 
whole amount on default of payment of an 
instalment without reference to subse- 
quent instalments. Such a provision 
cannot be held to extend the period of 
limitation to three years from the date the 
la?t instalment fell due. The petitioner’s 
vakil relied upon Hanmantram Sadhtiram 
Pity V. Arthur Bowles <3) as supporting 
his contention. But I do not think it 
helps him. Birdwood, J., observes at page 
568 : “ The plaintiff could under the bond 

have exercised the option of delaying bis 
demand for payment of the whole sum 
remaining due under it at any time so 
long as any monthly instalment remain- 
ed in respect of which default could be 
made; and it is not alleged that at the 
time when demand was made in January 
1884 the last instalment had become 
already overdue for more than a month, 
and that the whole amount bad there- 
fore become payable irrespective of 
any demand ; for the making of which, 
indeed, no opportunity would there- 
after have remained. Assuming, there- 
fore, that so late as in January 1884, an 
instalment was payable an assumption 
which can safely be made, without enter- 
ing into an exact calculation of the time 
when the last instalment would become 
due, inasmuch as 50 monthly payments 
would be required to clear off the principal 
debt alone, I hold that it was only in 
January 1884 thac cause of action was 
given. The plaint was admitted on the 
28th April, 1884.” In the present case 
there is no evidence that any demand was 
made before the last instalment fell due. 
In paragraph 7 of the plaint the cause of 
action is said to have arisen on 11-718, 
the date on which the last instalment fell 
due. I think the observations of Lord 
Denman in Hemp v. Garland (4), are appli- 
cable to the present case. "In this case 
there was default more than six years ago ; 
and upon that the plaintiff might, if he 
pleased, have signed judgment and issued 
execution for all that remained due. or he 
might have maintained bis action. If be 
chose to wait till all the instalments became 
due, no doubt he might do so. But that 
which was optional on the part of the 

<8) (1881) 8 Bom. 661. 

U) [ 1848 ] 4 O.B. 519 = 3 G. & D. 403 = 7 Jo*. 303- 
12 L.3.N. 8. Q.B. 134=114 E.R. 994-63 
B.B. 493. 


plaintiff would not affect the right of the 
defendants. He might well consider the 
action as accruing from the time that the 
plaintiff bad a right to maintain it. The 
Statute of Limitation runs from the time 
the plaintiff might have brought bis action 
unless he was subject to any disabilities 
specified in the statute and as the plaintiff 
might have brought his action upon the 
first default if be did not enter up 
judgment, we think that the defendant is 
entitled to the verdict upon the plea of the 
statute of limitations. ” According to the 
terms of the bond, on the making of a 
demand the whole amount becomes due, 
and time would begin to run from the 
date of the demand. If no demand ia 
made the option given to the plaintiff is 
gone, and time begins to run in respect of 
each instalment as it becomes due. The 
District Munsif has rightly given a decree 
in respect of the last instalment which 
became due within three years of the data 
of plaint. 

The petition is dismissed. 

Petition dismissed. 
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Coutts-Trotter, j, 

Jayammal — Plaintiff. 

V. 

M. d S. M. By. Co., Ltd. — Defendants. 

C. S No. 465 of 1922, decided on the 
20bh April, 1923. 

Railway Company^Liability ezhta for negli- 
gence in not preventing a dangerous sJiort cut across 
the (ines which children are known habitually to 
resort to though in case of adults 'trap' by Rail- 
way is necessary for liability — Negligence of parent 
is not contributory negligence. 

A little girl of 7 years io India, where ohildren 
are called upon at a very early age to take a share 
in euoh outdoor duties of a village household as 
tending oattle and the like, is not of an age and 
understanding to have contributory negligence 
imputed to her directly. ([1909] A.O. 239 at 338, 
Foil.) [P. 314, 0. 9.] 

The dootr'ne of allurement is really equivalent 
to justifying the presence of the injured plaintiff 
not merely on the landowner’s premises in general 
but on the particular portion of it at which he 
received tbs injury complained of. The familiar 
term a ' trap’, has been frequently defined as a 
danger which is known or ought to be known to 
the owner of the premises and is not known or 
could not reasonably have been known to licensee. 
A Railway Company which invited persons of 
ordinary intelligence to oross its lines of rails 
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oannot be supposed to have invited or lioensed them 
not to look and seo whether there was an approa* 
ohing engine or train before they step on the track, 
bat if a Railway Company impliedly licenses 
ohildren of tender years to cross their lines, they 
must exercise a degree of care sufficient to counter- 
act the necessary heedlessness of such children. 
Whereas, in the oase of a licensee who is an adult, 
the owner of the premises will only be liable if he 
has on those premises what the cases call ' a trap’, 
in the oase of children ho will be liable not merely 
if he maintains a trap but if he is guilty of 
ordinary negligence. Or perhaps what in the case 
of an adult would be merely negligeooe, in the 
oase of ohildren may be regarded as a trap. The 
view that any negligence of the parent or guardian 
in allowing a child to get into danger zone can be 
imputed to tbe child as something in the nature of 
contributory negligenoe, is exploded by tbe decision 
of Honse of Lords in Cooke's oase. [P. 315, 
Cs. 1 and ^.] 

Nugent Granty T. S, Jiaynaswami Aiyar 
and F. Sundaram Aiyar — for Plaintiff. 

Vere Mochett instraobed by Brightioell and 
Moresby — for Defendants. 

Judgment:— This is a suib brought 
by a little girl aged 7 called Jayammal for 
damages for personal injuries against the 
Madras and Southern Mabrabba Railway 
Company, Limited. I confess that I have 
felt little difficulty about tbe facts which 
I may briefly summarize as follows. The 
village of Amoor lies on both sides of tbe 
defendant’s railway line and the Wallajah 
Hoad Hailway Station is in the middle of 
the village. To the north of the line lie 
most of tbe inhabited houses which make 
up tbe village, and in one of those the 
plaintiff lived with her father, a toddy 
conbraober named Jayamuni Naidu. The 
Post Office and certain shops lie bo the 
south of the line. On the 15th June, 1921, 
the plaintiff went on an errand from tbe 
nobhern to the southern part of the village, 
and for that purpose she would have to 
cross the line. * There are two recognised 
level crossings with gates where Railway 
servants are stationed to look after tbe 
public, one considerably to the east and 
the other considerably to the west of the 
station platform ; but the evidence is that 
it is the habit of people who go from one 
part of the village to the other to cross the 
line at the point where the accident hap- 
pened. It happened when the child was 
on ^ her return journey, and the route 
which she took is quite clear from 
the plan. There is a wicket-gate close by 
the Assistant Station Master's bouse on 
the extreme south side of the line. Ibis 
said that it is only meant to be used by the 


Assistant Station Master as a means of 
reaching his house, bub it is clear that no 
attempt was made to keep it locked with 
a key for his exclusive use. Tbe plaintiff 
went through this gate and walked west- 
wards along the side of the lino until she 
got opposite to the platform which she 
desired to reach in order to cross the bridge 
and so go home. She then turned sharply 
to the right and stepped on to the brack 
and was immediately knocked down by a 
locomotive of the defendant company. 
The locomotive had brought in tbe brain 
from Ranipet (from the west) and the 
evidence is that as soon as the train comes 
into the station the engine is uncoupled 
and runs eastwards down the line, until 
it comes to some point ; then it changes 
its direction and is brought back along 
tbe loop-line (the southernmo.-nt of all the 
lines of rails) on which the child stepped 
when she was hit, to reach an engine- 
shed to the west of the Station for tbe 
purpose of watering. The evidence is that 
as soon as the engine was uncoupled 
the whistle was sounded. That would 
obviously nob have helped tbe little girl, 
because, if the whistle bad directed her 
attention and caused her to turn her head, 
she would have seen the engine going 
away from her and not approaching her. 
It is further said, though this is disputed, 
that the engine whistle was sounded again 
after it got on to the loop-line at the 
southernmost end of the two sets of rails 
and when it was 70 yards away from the 
scene of the accident. I am not convinced 
that the witnesses who speak bo this were 
speaking with a definite recollection on 
the particular incident on this day rather 
than of the general practice which might 
have been omitted on any particular 
occasion. When the engine returned and 
came along the loop-line the driver was on 
the right-hand side of the foot-plate. I am 
satisfled that those of the plaintiff's 
witnesses who suggest that be stayed on 
the platform and left the engine to be 
reversed and taken to the shed by the 
fireman, are giving evidence which is either 
untrue or mistaken. I am quite satisfied 
that be was in charge of the engine ; but 1 
am equally satisfied that, standing on tbe 
right-hand side of tbe foot-plate, he could 
nob have seen this little girl walking along 
side tbe loop-line as soon as the engine 
got at all near to her, for the intervening 
body of tbe engine would obviously have 
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obstructed his view. The two firemen 
wore also in the cab, and 1 thiok it is quite 
clear that they kept no sort of look out on 
the left side of the engine, for one of them, 
Manikkam, the first fireman, saw nothing 
and Doraiswami, the second fireman, only 
saw tbe child when she was 4 or 5 feet 
away from the engine. 

1 have no difficulty in bolding on tbe evi- 
dence before me that tbe practice of the vil- 
lagers was to take tbe short-cut across the 
line which tbe little girl was taking when 
she met with ber injuries and that no 
serious steps were taken by tbe Kailway 
Officials to prevent either adults or children 
from going that way. The Station Master 
no doubt has tried to say that when be 
saw people doing it he prohibited them, 
but I do not believe bim, and Johnson, 
tbe Engine Driver, frankly admitted that 
be tried to keep a special look-out when be 
neared the wicket-gate, because he knew 
that people did take this short-cut 
habitually. I entertain no manner of 
doubt that if a proper look-out had been 
kept on the left-hand side of the foot-plate, 
that on the side of wicket-gate, this 
accident oonld almost certainly have been 
avoided. A second whistle might have been 
given to warn tbe child if she had been 
seen and, if it were observed to be un- 
heeded, tbe Engine could have been stopped 
as soon as it got into dangerous proximity 
to the child. 1 take it that Johnson, 
the Engine Driver, who admits that be 
knew that the villagers used this short-cut 
habitually so as to pub bim on bis guard 
to be careful at that spot, must be taken 
to have known if he bad seen the child 
that she would be morally certain to at- 
tempt to cross tbe line at exactly tbe point 
where she did cross it, and that it was 
incumbent upon bim, if he bad seen ber 
to take measures to avoid an accident. 
The result seems to be (1) that tbe Bailway 
Officials connived at tbe practice of 
tbe villagers in crossing the line at this 
point and (2) that tbe Engine Driver and 
firemen were negligent in not keeping 
a proper look-out on tbe left side of 
the Engine at a point where they knew 
that there was special danger to be appre- 
hended from people crossing tbe line, both 
adults and obildren. 

Such being my* findings of fact, I have 
to apply tbe law to it as enshrined 
in numerous reported deoisions. My 
findings amount to this, that the plaintiff 


was not a trespasser bat at least a licensee, 
and that the Company through their 
servants were guilty of negligence. The 
question is whether that negligence gives 
a remedy to the plaintiff in law. After 
a long and instructive argument in 
the coarse of which almost every re- 
ported case which could conceivably have 
any bearing on this matter was cited 
to me, I am still in considerable doubt as 
to what is tbe real legal position. I do 
not think it can bo reasonably expected 
that a Judge of first instance in this 
country should go through in review all 
tbe cases which were cited to bim, but 
rather that be should summarise the con- 
clusions which be reaches as the result of 
his perusal of those cases and leave it 
to a Court of Appeal to put bim right if he 
is wrong. Two considerations appear 
to me to be capable of being dealt with at 
the outset. I make no question but that 
if this bad been a case of an adult, 
the Railway Company would have been 
entitled to rely upon a plea of contributory 
negligence. And there is an expression of 
opinion by Fry, L. J., in the case of 
Stie/sohn v. Brook Bond d Co. (11, that 
contributory negligence can be imputed 
to a child. It is urged upon me that in 
the case of a little girl of 7 years in this 
country where children are called upon at 
a very early age to take a share in such out- 
door duties of a village household as tend- 
ing cattle aud the like, I might reasonably 
find that this child was of an age and 
understanding to have contributory negli- 
gence imputed to her directly. My own 
opinion is that tbe later dioisions of tbe 
English Courts have left no room for such 
a doctrine, and I would especially refer in 
this connection to the words of Lord 
Atkinson in Cook's case (2). He says 
** The duty tbe owner of tbe premises 
owes to the persons to whom he gives 
permission to enter upon them must, it 
would appear to me, be measured by his 
knowledge, actual or imputed, of tbe habits, 
capacities and propensities of those per- 
sons. " For the purposes of this case I 
translate that to mean that if tbe owners 
of premises like a railway line aUow 
obildren to take short-cuts across tbe line, 
they mast be taken to know that a child 
of seven is likely to cross tbe rails heedless- 
ly without looking to see whether there 


(1) 6 T.Ii.B. 684. 


(a) (1909) A.G. 339. 
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is A daDgerous objsot suoh as a train or an 
engine approaching. Two other phrases 
which occur in the oases also, I do not 
think I am called upon to consider here. 
The one is allurement * and the other is 
trap’. The doctrine of 'allurement ’ as 
I understand it, is really equivalent to 
justifying the presence of the injured 
plaintiff not merely on the land owner’s 
premises in general hut on the particular 
portion of it at which he received the 
injury complained of. Lynch v. Nurdin (3) 
is familiar instance, and the doctrine is 
further illustrated hy Cooke'si case itself 
and hy the case of the Corporation of 
Qlasgoto v. Taylor (4). The only thing 
that could possibly be described as an 
allurement here is the mere invitation to 
take the short-cut by leaving the wicket- 
gate unlocked which gave access to the 
company’s premises. A short-out is in a 
sense an allurement to every one ; but. I 
doubt if it is so in the sense in which that 
phrase is used in the oases. The other 
doctrine that figures prominently in the 
English oases is expressed in the familiar 
term a trap,’ which has been frequently 
defined as a danger which is known or 
ought to be known to the owner of the 
premises and is not known or could not 
reasonably have been known to the 
licensee. Once mote, if this had not been 
the case of a child, it would be impossible 
to say that this was a trap. A Railway 
Company which invites persons of ordi- 
nary intelligence to cross its lines of rails 
cannot, I think, be supposed to have 
invited or licensed them not to look and 
see whether there was an approaching 
engine or train before they step on to the 
track. The difficulty arises in this case 
because the licensee was a child of tender 
years; and the way in which the case is put 
to me is this, that, if a Railway Company 
impliedly licenses children of tender 
years to cross their lines, they must 
exercise a degree of care sufficient to 
counteract the necessary beedlessness of 
suoh children. After much hesitation, 

I have come to the oouclusion that that 
argument is sound and that I must accept 
the proposition that if a Railway Company 
allows children to stray over its lines, it has 
to take all the precautions which would 
be unnecessary in dealing with an adult 


(8) C1B41] 1 Q.B. 99 
(«) [1929] 1 A.O. 44. 
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but which are required to protect children 
against their own thoughtlessness. That, 
I think, amounts to this and I do not shrink 
from it that, whereas, in the case of a 
licensee who is an adult, the owner of the 
premises will only be liable if he has on 
those premises what the cases call ‘a trap’, 
in the case of children he will be liable 
not merely if he maintains a trap bub if 
he is guilty of ordinary negligence. Or j 
perhaps one may say that what in the I 
case of an adult would be merely negli- I 
gence. in the case of children may be 
regarded as a ‘ trap.’ If I am to put it in 
words, I would endeavour to phrase it 
thus : — to invite children to cross lines of 
Railway over which trains run is to expose 
them to the danger of being run over by a 
passing train or engine which must be 
apparent to the Railway authorities and 
is not apparent to a child, and the scale 
appears to me to be turned when you have 
this added factor which to my mind is 
clearly revealed by the facts of this case, 
that the conduct of those in charge of the 
engine on this occasion was palpably 
negligent. 

One last point was taken by the Railway 
authorities which I think I can deal with 
very shortly. It was suggested that if 
there was an invitation to children to cross 
the line, it could only be taken to be an 
invitation to them to do so when accom- 
panied by an adult capable of looking after 
them, and for this proposition reliance was 
placed on the case of Burchell v Hickis- 

5*071 (5) 

That was a case of a defective staircase 
and I think it is obvious that totally 
different considerations apply on the ques- 
tion of license or invitation to a thing like 
a staircase and a thing like a shorb-out 
across a set of Railway lines. The case 
has been invoked to establish a sorb of 
dilemma that there is either no invitation 
at all to a child or at most an invitation 
to a child when accompanied by a guardian 
capable of looking after it. That would 
seem to afford a complete dilemma, but I 
think the later oases negative the sound- 
ness of such a view. I also think, and I 
gather the same view is taken by Sir 
Frederick Pollock in the later editions of 
his standard work on the Law of Torts, | 
that the view that any negligence of the | 
parent or guardian in allowing a child to I 


(6) [1080] 60 L.J. (C.P.) 101. 
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get into whati I may call the danger zone 
can be imoufced to the ohild as something 
in the nature oi contributory negligence, 
is exploded by the decision of the House of 
Lords in Cooke’s case. 

On the whole, I come to the conclusion 
that the Railway Company are liable in 
damages to the plaintiff for the reasons 
which I have given. 

It only remains for me in this case to 
fix the amount of damages. With the 
consent of the parties I have discussed the 
matter with my learned brother Ramesam 
whose knowledge of the conditions of life 
of such people is so much greater than my 
own and with his help and the best con- 
sideration I can give to it myself I fix the 
damages at Rs. 3,500. That sum will be 
paid to the Official Trustee and the capital 
will be retained by him, pending the result 
of any appeal or pending the attainment of 
majority by the child. The funds will be 
invested at the discretion of the Official 
Trustee and the income will be paid by 
him to the child’s father during the child’s 
minority. The plaintiff will have her 
costs. 

Suit decreed. 
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Kumaraswami Sastrt, j. 
Ferianayagi Ammal — Plaintiff. 

V. 

A. Ratnavelu Mudaliar and another — 

Defendants. 

C. S. No. 544 of 1921, dated 22ad 
November, 1921. 

Bindu Law— Will— Limited interest to daughter 
and vested interest to her children — Child aying 
before the daughter — Beirs of the child lo succeed — 
Bindu Transfers and Bequests Act (VIIZ of 1921). 

One S died in Deoembar, 1919, leaving a will, 
dated the 11th of November, 19tl. whereby he 
bequeathed to hia daughter L wife of the 1st 
defendant a house to be enjoyed by her daring her 
life and to devolve on her children at her death. 
Z», the wife of the let defendant gave birth to a 
ohild on the doth of September, 1918, the child 
died on the Ist October and L herself died on the 
13th Ootobet, 1918. In a suit by hat sister to 
recover the house from the Ist defendant. Held". 
that L had a life estate and under the terms of 
the will the property was to go to her children. 
The moment, therefore a ohild was born, the estate 
vested in the ohild and sucoession would have to 
be traced through the ohild and not through the 
heirs of the testator. The Ist defendant would be 
the heir under the Hindu law and not the mater- 
nal aunt. 


Heldt therefore that L took a life estate under 
the will of Si that her bod acquired a vested 
interest in the property, the gift to him being 
valid by reason of the provisions of Act VIII of 
1921 and that on the death of this ohild his heirs 
and not the heirs of the testator were entitled to 
the property. [P. 321, C. 3.] 

4 

Radhakrishnayya, C. L. Nilakanta 
Mudaliar and V. Sivaprakasa Mudaliar — 
for the Plaintiff. 

y. Ramanatha Shenai, Sanjivi Kamath 
and M. Ghockanatha Chetti — for the 
Defendants. 

Judgment : — This is a suit by the 
plaintiff for a declaration that she is entitled 
to the possession and enjoyment of bouse 
and ground No. 65, Kilava Chetti Street, 
Chintadripet, Madras, jointly with the 2nd 
defendant as daughter and heiress of her 
deceased father Sbanmuga Mudaliar, for 
directing the Ist defendant to deliver pos- 
session of the said premises and to pay the 
plaintiff Rs. 378 for past mesne profits and 
future mesne profits at Rs. 10*8*0 a month, 
for a division of the house between the 
plaintiff and the 2nd defendant, for costs 
and other reliefs. 

The case for the plaintiff is that 
Sbanmuga Mudaliar, her father died 
in December. 1912, leaving a will, dated 
the 11th of November, 1911, whereby he 
bequeathed to his daughter Logambal 
Ammal, wife of the Ist defendant, the 
house specified in the plaint to be enjoyed 
by her during her life and to devolve on 
her children at her death, that the will 
does not contain any gift over in the case 
of Logambal Ammal dying without issue, 
that probate of the will was obtained by 
one of the executors, that after the death 
of Sbunmuga Mudaliar, Logambal Ammal 
came into possession of the plaint bouse in 
which she bad only a life estate and 
enjoyed the same till her death, that as 
Logambal Amnsal died on the 13tb of 
October, 1918, leaving no issue, the house 
and ground devolved in law on the plaintiff 
and the 2Dd defendant who are the nearest 
heirs of Sbanmuga Mudaliar, that the Ist 
defendant has been setting up a false claim 
and title to the property on bis own behalf 
as heir to bis deceased wife, and has been 
in unlawful and wrongful possession of the 
property and enjoying the rents and profits 
thereof and that the 2nd defendant has 
been residing in the bouse of the 1st 
defendant and has been colluding with him. 
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The let defendant filed a written state- 
ment admitting the will and stating that 
the exeoutors distributed the estate aooord- 
ing to the provisioDS of the will in the 
year 1913, that Logambal Ammal was in 
possession and enjoyment of the same till 
her death in the year 1918 and that he 
has been in enjoyment ever since. He 
denies the construction placed on the 
will by the plaintiff and states that 
^ogambal Ammal had an absolute estate in 
the house under the bequest of her father, 
that she died on the 2nd of October 1918 
having given birth to a male child’on the 
doth of September 1918. that the child also 
died on the first of October. 1918, that he 

18 therefore entitled to the property as heir, 

and that, even assuming that Logambal 

Ammal had only a life estate, the absolute 

interest vested in the child at its birth and 

on the death of the child and of Logambal 

Atnmal he became entitled to ail the 
rights. 

He denies that he is colluding with the 

2nd defendant but states that the 2nd 

^fendant is colluding with the plaintiff 

He denies that the plaintiff is entitled to 

mesne profits and states that in any event 

niesne profits claimed are excessive. 

He also states that he improved the 

property and paid taxes and executed 
repairs. 

The second defendant filed a written 
statement denying collusion with the 
Ist defendant and stating that she is 
entitled along with the plaintiff to the 
possession and enjoyment of the plaint 
property and to a share therein. She prays 
that the house may be divided and her 
naif share given to her. 

The following issues were settled ; 

1. What interest did the deceased 
Logambal Ammal acquire in the suit house 
under the will of the late 0. Shanmuga 

2. Did the deceased Logambal Ammal 
give birth to a male child on the 30th 

September 1918. and if so. what interest 

acquire in the suit house 
under the said will ? 

tbe plaintiff entitled to succeed 

defenlnTf 2od 

defendant liable to pay any 
mesne profits ? and if so. to what amount ? 

improvements ? tfT 

amount? ^ 
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entitled’^? 

When the case was taken up for trial 
t was admitted that Logambal Ammal ’ 

fn ‘defendant, gave birth 

to a child on the .SOth of September. 1918 

and that the child died on the 1st October’ 

It IS also admitted that Logambal Ammai 

herself died on the 13th October 1918 It 

18 no^b disputed that the testator left a will 

November 1912 and died 
on the 29th of November 1912. No pro- i 
bate of the will was applied for till 1920 

Mnd«T ® Kuppuswami 

JUudah one of the executors mentioned 

in the will on the 6th of January, 1921 
-tfc 19 . however, admitted that Logambal 
Ammal was in possession and^enjovmenb 
of the property till her death even though 
probate was nob applied for. What hap- 
pened was that everything went on with- 
out probate evidently with the intention 
of saving stamp-duty. By his will the 
tescator appointed five persons to be 
executors, and directed them to take care 

1 *^.. able properties 

after his lifetime and till his first 

anniversary and then to divide and 

give hie aaughters the properties as 

per directions mentioned in the will 

and otherwise administer the properties. 

material portion runs as follows : — 

Out of the houses mentioned in the first 

para supra, the one tiled bouse building 

built on No. 25. Agraharam Street, valued 

Kupees two thousand shall be taken by my 

first daughter Sowbhagiavabhi Porianayaki 

Ammal and the rental income derived 
therefrom enjoyed (by her). The one 
terraced (^or storeyed house) building built 
on No. 63 in Kilava Chetby Street, valued 
Bupees two thousand shall be taken by 
my third daughter Showbbagiavabhi 
Loganayaki Ammal and the rental income 
derived therefrom enjoyed (by her). These 
two persons shall without fail collect the 
rental income of the respective bouses 

allotted to them out of the aforesaid two 
houses and grounds and themselves meet 
the fcaXi repairs, efcc.^ of their respeotive 
houses and enjoy. Id the course of doing so, 
my three daughters shall remain jointly and 
perform without fail year after year the 
three ceremonies, namely the annual cere- 
monies of my wife Lakshmi (1), the annual 
ceremonies of my deceased eldest daughter 
Balu Ammal (2), and my annual ceremonies 
occurring after my lifetime (3), by properly 
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giving to not less than five Brahmins for 
each ceremony in the manner 1 have 
These have no power to make sale, gut, 
mortgage, etc.. o£ these two houses and 
grounds. After this, their issues shall 
use and enjoy them from son to grandson 
and so on in succession as long as the 
sun and the moon may last, with the 
power of gift, mortgage. exchange 
and sale and they shall every year 
without default perform the aforesaid 
ceremonies. Paragraph 13 runs as fol- 
lows : “ After my lifetime one of my 

aforesaid executors, namely. V. Thangavelu 
Mudaliar. shall, in respect of the ceremonies 
to be performed until my first anniversary, 
take on my account, out of his pocket, 
Bupees two hundred and fifty and spend 
without stinting from the date of my death 
up to my first anniversary, collect the 
amount of rent derived from my two houses 
mentioned in the first para mentioned 
above up to my first anniversary, pay the 
taxes for both those houses and. according 
to that account, appropriate therefrom the 
sum of Rupees two hundred and fifty 
spent by him and the interest thereon and 
after my first anniversary is over shall pay 
the balance, if any. to my aforesaid two 
daughters, that is. deliver to them respec- 
tively the aforesaid houses and the amount 
of balance left after the expenses as 

directed above.” ... • i. «. 

The first question is what is the interest 

taken by Logambal Ammal under this 

will. The will is clear. It gives Logambal 

a life interest in the property. 

She is to eojoy the rents of the house 
but is given no power to sell, mortgage or 
give it. The property is to go to her 
children with absolute power of disposition 
so that treating the will as it stands, it is 
an ordinary case of a gift to a ^^^S^ter 
for life and to her children absolutely. If 
she had children left at the date of her death 
there would have been no difficulty at 
all in the matter. But the wbole trouble 

has arisen owing to her only child having 
predeceased her. It ia oantendea by 
Mr Shenai for the Ist defendant that, al- 
though under the terms of the will Logambal 
is only empowered to enjoy the rents and 
profits of the house and had no rights to 
Lll. mortgage or dispose of the properties, 
yet by reason of the failure of the disposi- 
in favour of her children, she has 
acquired an absolute interest. It is argued 
^by Mr. Shenai that on a proper construction 
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of the will an absolute estate has bean 
given to the daughter, the right of aliena- 
tion being void as repugnant to the estate 
already conferred, that, in oonsequeace of 
there having been no grand-child in ex- 
istence at the time of the testator’s death, 
the bequest in favour of the.childern of 
Loganayaki is invalid, that the effect of the 
invalidity is bo confer on the daughter an 
absolute estate and that there can be no 
intestacy as regards the property to any 
extent so as to give the other daughters 
of the testator a reversion on the death of 
Loganayaki. There can be no doubt that 
it the gift to Loganayaki was an absolute 
gift in the first instance, with trusts impos- 
ed on that absolute interest which fail, the 
absolute gift takes effect in so far as the 
trusts have failed to the exclusioa of t 0 
heirs of the testator. See Watson v. 
Watson (1). In In re Hancock : Watson y. 
Watson 12). it was held that where there is 
an absolute gift followed by a settlement of 
the subject o! the gift, but the trusts of that 
settlement for some reason wholly or 
partially fail, there is, so far as they fail, no 
intestacy, but an interest in the nature of a 
reversion, to the person who is the obieob 
of the previous absolute gift. This case 
was affirmed by the Court of Appeal m 
Hancock y. Watson (2). In Soyn/iarajan v. 
Natarajan (3) Sir John Wallis, O.J., and 
Rameaam, J, dealt exhaustively with the 
authorities and came to the conclusion that 
under the terms of the will which they were 
considering there was a clear iotention to 
confer an absolute estate on the daughters 
followed by a settlement in favour of their 
children and that in consequence of the 
failure of the bequest to the children the 
original absolute gift in favour of each of 
the daughters remained good, the share o 
each daughter passing to her heirs at her 
death. Sections 125 to 127 of the Suocession 
Act deal with bequests with direction 
as to application or enjoyment and ave 
been made applicable to Hindu wills. , 
therefore, there was an absolute es a a 
intended to be given to the daughters t ere 
could be no doubt that the failure of t e 
bequest to the grand-children would not cu 
down the absolute estate granted. Bub 


(1) [1901] 1 Ch. 483. OK T rp 

(2) [1902] A. O. 14=71 Ii. J. Gh, 149 = 85 ImT, 

729 = 50 W.R. 321. ' 

(3) (1921) 44 M*d. 446=40 M.L.J. 

M.IiT. 210 = (192l) M.W.N. 210 = 13 U.Ij. 

W. 662 = 621.0. 987. 
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am of opinion that in the preaant ease no 
absolute estate was intended to be given to 
the daughters at all. The terms of the will 
are clear and speoido. The daughters are 
only given the right to enjoy the rents. 
There are express words in the will pre- 
venting them from selling, mortgaging or 
otherwise alienating the properties. The 
Tamil word used isonly ** ^§^ua9<s3 
^at is enjoy, the words 

being only applied to the grand- 
children, Heferenoe has been made to 
Bafnacha?idra Rao v. RamachandraRaoi^) 
where it was held that unless the grant 
expressly gives only a limited estate or 
unless there is any uncertainty or 
ambiguity in the grant as to the extent or 
interest conveyed, a grant to a Hindu 
female conveys an absolute estate. This 
case went up on appeal to the Privy 
Gounoil and in Ramachandra Rao v. 
Ramachandra Rao (5) their Lordships of 
the Privy Council correct some of the mis- 
apprehensions that appeared to exist as to 
the effect of certain decisions of the Board 
and notably one in Surajmani v. Rabinath 
Ojcih (6) to which reference was made by 
Sir John Wallis, C. J., and Seshagiri 
Ayyar, J., in Ramachandra Rao v. Rama.’ 
chandra Rao (4). Having regard to the 
observations of the Privy Council, the 
rather sweeping observations made in 
Ramachandra Rao v. Ramachandra Rao (4) 
as to the effect of the decision of the Privy 
Counoil in Surajmaniyf. Rabinath Ojah (6) 
have to be considerably modilied. Their 
Lordships of the Privy Council observe as 
follows : In the case referred to, Suraj- 
mani V. Rabinath Ojah (61 when originally 
heard before the High Court it had been 
stated that under the Hindu Law in the 
case of a gift of immoveable property to a 
Hindu widow, she had no power to alienate 
unless such power was expressly conferred. 
The decision of this Board did no more 
than establish that that proposition was not 
accurate, and that it was possible by the 
use of words of sufficient amplitude to 
convey in the terms of the gift itself the 

(4) (19^8) 43 Mad. 383-36 M.L.J. 306-52 1.0. 

(6J 1923 kc. 80-46 Mad. 320-49 I.A. 139 = 30 
M.L.T. 164 = 36 C.L J. 546=16 M.L W 1 
-(1932) M.W.N. 369=96 O.W.N. 713 = 20 

wtl*' 67 = 

Ij. R. 69-7 O.L.J. 181-8 M.L.T. 144, 
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fullest rights of ownership, including, of 
^urse, the power to alienate, which the 
High Court had thought required to be 
added by express declaration. In that 
case it is true that there is some com- 
parison drawn between the gift to a widow 
and a gift tc a person nob under disability, 
but that was nob the foundation of the 
decision, which depended entirely upon the 
wide meaning attributed bo the words in 
which the gift to the widow was clothed. 
More recent decisions of this Board in 
Mussamfnat Sasiman Ohowihurain v. Shib 
Narayan Chowdhury (7) and Bhaidas 
Shivdas v. Bai Gulab (8) do nothing but 
repeat this same proposition in other 
words. The effect of this decision of 
the Privy Council is that we have to 
take the words in each will and see 
whether the intention was to confer an 
absolute estate or not. The English 
authorities as to the rules of construction 
applicable bo particular cases do not afford 
much light. In Dinbai v, Nuserxoanji 
Rustomji 19) their Lordships of the Privy 
Council held following Bhagabati Bara- 
manya v. Kalicharan Singh ilO) and 
Norendra Nath Sircar v. Kamalbasini 
Da$i (11) that wills in India should nob 
be examined in the light of the rules of 
construction which have been laid down in 
English decisions. In Norendra Nath 
Sircar y. Kamalbasini Dasi (11) it was 
pointed out that ‘ to search and sift the 
heaps of cases on wills which cumber our 
English Law Reports, in order to under- 
stand and interpret wills of people speaking 
a different tongue, trained in different 
habits of thought and brought up under 
difierenfi conditions of life, seems almost 

(7) 1922 P.G. 63=1 Pat. 306 = 49 I.A. 25=3Pafe. 
L.T. 133 = 15 M.L.W 434-49 M.L J, 492 = 

24 Bom L.R. 576 = 35 C-L-J. 427 = 20 
A.L.J. 362= fl932) M.W.N. 368 = 30 M L T 
242 = 26 C.W N. 425 = 66 I C. 193 (PC). 

(9) 1922 P.C, 193 = 46 Bom. 153 = 49 1. A. 1 = 24 
Bom. L.R. 551=20 A.L.J. 289 = r5 O.L.J. 
314=96 C.W.N. 129=15 M.L.W, 412 = 42 

(PG*f' 149 = 65 1.0.974 

(9) 1923 P.C, 311 = 49 Cal. 1006 = 49 I.A. 323 = 

(1922) M.WN. 787=31 iM.L.T. 213 = 17 
M L.W. 174 = 27 C.W.N. 199 = 37 C.L.J, 
J20-25 Bom. L.R. 626 = 69 I.C. 323 = 

(10) (1911)33 Oal. 468 = 38 I.A. 54= 16 O.W.N 

393 = 9 M.L.T. 411 = 13 C.L.J. 434 = ^ 5. 

= (1911) 2“M.W.N%t5t’lO 
‘ ’ ‘ 6 MS 
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absurd.” Ife is, therefore, unnecessary to 
go into the various English decisions which 
have construed wills as either giving an 
absolute estate or a life estate. In my view 
the present case falls within the ruling in 
Srinivasa v. Dandayudayapani (12) and 
that the will clearly did not intend to give 
the daughters an absolute estate and then 
proceed to cut it down by limitations. On 
the contrary, it gave the daughters only a 
life estate preventing them from alienating 
the properties and making clear dispositions 
of the absolute estate not to the daughters 
but to their children. As Sreenivasa v. 
Dandayudapani (12) was decided before the 
passing of Act I of 1914 and Act VIII of 
1921 the question arises as to the effect on 
the rights of the parties of the birth of a 
son to the daughter of the testator. Before 
the passing of the Madras Act I of 1914 
and the Imperial Act VIII of 1921 it is 
clear that a gift to unborn children was 
invalid under Hindu Law, and there having 
been no grand-children in existence at the 
date of the testator’s death the bequest in 
the will to the grand-children is void. In 
Soundararajan v. Natarajan (3) it was 
held that the Madras Act I of 1914 was 
not applicable to oases within the Presi- 
dency Town of Madras as the local 
legislature bad no power to pass an Act 
80 as to affect the Hindu Law rights 
within that jurisdiction. The Imperial 
Act VIII of 1921, which reproduces 
Act I of 1914, however, has got over 
the difficulty and a gift to unborn 
grand-children would be valid if it 
does not offend against the provisions of 
that Act. In Kudapa Venkayamma v. 
Narasimma (13) the testator who died in 
1906 left a will which provided that his 
wife should enjoy all his properties for her 
life and that after her death the estate 
should bo taken by hia daughter’s son then 
alive and the other sons of his daughter 
thereafter to be born. Subbanoa the daugh- 
ter’s son who was alive at the time of the 
testator's death died in 1910. The suit 
was by Subbanna’a widow for a declaration 
that her husband obtained a vested interest, 
that the testator’s widow only took a life 
interest and that consequently the plaintiff 
was entitled to a declaration that she was 
solely entitled to the properties after the 
testator’s widow. It was held by Abdur 


fl889) 12 Mad. 411. 

flSl (1917) 40 Mad, 640“4 M. L. W, 189 = 31 
^ ' M.LJ. 33-aO M.D.T. 231 = 36 I.O. 150. 


Bahim and Srinivasa Ayyangar, JJ., tbat 
under the terms of the will Subbanna the 
testator’s daughter’s son took a vested 
interest in the properties bequeathed, that 
the bequest in favour of the grandson born 
after the death of the testator was also valid 
by section 2, clause 2 of the Hindu TracS' 
fers and Bequests Act and that the plaintiffs 
as the widow of Subbanna, the deceased 
grandson, was after the death of the testa- 
tor’s widow, entitled to share property along 
with the SODS who may bo born to the tes- 
tator’s daughter after tbe testator’s death 
but during the lifetime of the testator’s 
widow. After referring to the terms of the 
will, the learned Judges were of opinion 
that the testator did not intend to benefit 
only tbe sons of the daughter who might 
be born at the time of bis death but also 
tbe sons who might be born thereafter and 
that the intervention of the life estate pre- 
vented tbe general application of the rule 
that only the persons born at tbe time of 
the testator’s death were iotended to take. 
With reference to the question as to 
whether clause 2 of the Madras Act I of 
1914 operates upon the dispositions in the 
will they observed as follows : — "Tbe 
language is general and has the effect of 
validating dispositions which are to come 
into operation at a future date in accordance 
with the intention of the testator. What is 
argued on behalf of the appellant is that tbe 
testator cannot be said to have intended 
that his disposition would be valid in 
favour of persons who were not in exist- 
ence at bis death. That is the very 
question we have already disposed of. 
Clause 2 of section 2 of Madras Act I 
of 1914 means that if the testator intend- 
ed that his disposition should take effect 
at a future date and that date hap- 
pened to be subsequent to the passiog of 
tbe Act, then by virtue of this Act, tbe 
disposition would be valid and effective. 
The gift, therefore, to the respondent is 
valid. The result will be that tbe plaintiff 
as the widow of Subbanna is entitled to 
tbe widow's interest in such shares as 
Subbanna would, if living, have taken 
along with persons who might be born to 
his mother at the time tbe distribution 
takes place.” In Muthusami Ayyar v. 
Kalyani Ammal (14) the plaintiff’s grand- 
father adopted the plaintiff and executed a 


(14) (1917) 40 Mad. 813 = 5 M.L.W. 334 = 91 
M.L.T. 93 = 88 I.C. 393. 
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deed of settlemeot; giviog oertam properties 
to bis daughter for life and after her death 
absolutely to her sons and daughters who 
may be alive. The donee gave birth to a 
daughter after the exeqution of the settle* 
ment deed and the question was whether 
as she was unborn at the date of the 
execution of the settlomeot deed the 
disposition in her favour was valid. 
Spanoer and Phillips, JJ., held following 
Kudappa Venkayamma v. Narasimha (13) 
that the provisions of Act I of 1914 
applied retrospectively to dispositions 
under the will in favour of persons 
who were not in existence at the date 
of the disposition. It is argued by 
Mr. Badbakrisbnayya for the plaintiff 
that the retrospective operation given by 
Act VIII of 1921 is not wide, that, but for 
the Act dispositions in favour of unborn 
.. children would be invalid as the Act simply 
says that in the case of transfers inter 
vivos or wills executed before the date of 
this Act, the provisions of this Act shall 
apply to Buob of the dispositions as are 
intended to come into operation at a time 
which is subsequent to the 14tb Febru- 
ary, 1914, that the disposition is intended 
to come into operation only at the death 
of the daughter that the object of the Act 
was to give property to children who are 
alive when the distribution takes place 
and that there is no necessity to give 
retrospective effect to tbe Act in oases 
where tbe object of tbe bounty died before 
the period of distribution as tbe intention 
of tbe testator was to give it to bis grand- 
children and their children and not to tbe 
heirs of the grand-children to tbe detri- 
ment of tbe surviving grand children or 
bis own heirs. Heference was made by 
Mr. Radbakrisbnayya to Varadaraja 
Mudaliar v. Narayanaswami Mudaliar (15) 
where I bad to consider tbe effect of 
Madras Act I of 1914. In that case, tbe 
testator left a will on tbe 6lb of August 1898 
directing that tbe sons and daughters 
should have no interest in the estate 
and that the income should be accu- 
mulated to tbe benefit for tbe testator's 
grand-children who were to take the 
property. I was of opinion that the 
Madras Act has retrospective effect only to 
the extent that it applies to wills made 
before tbe passing of tbe Act where tbe 
dispositions are intended to ccme into 

(16) (1914) 27 M L.J. 681-i7I.C. 268. 
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operation at a time which is subsequent to 
the passing of the Act and it has no appli- 
cation when the testator died long before 
the passing of tbe Act and according to tbe 
law then in force property has vested in tbe 
heirs on the footing that tbe dispositions 
are invalid, as being in favour of unborn 
persons. In that case no life estate was 
given to anybody and I was of opinion that 
it could not be said on tbe construction of 
that will that tbe gift to the grand obildren 
was intended to come into operation after 
tbe passing of the Act. It was also argued 
by Mr. Radhakriehnayya that under the 
terms of the Imperial Act VIII of 1921 the 
grandchild should be in existence at tbe 
date of tbe termination of tbe life estate ; 
but 1 do not see any suob limitation in tbe 
terms of the section and tbe decision in 
Venkayyammn v. Narasinwia (13) is clearly 
against that contention. Tbe Imperial Act 
simply reproduces sections 2 to 5 of tbe 
Madras Act. Both the Acts provide that the 
provisions shall apply to such of the disposi- 
tions that are made by wills passed before 
tbe passing of tbe Acts " as are intended 
to come into operation at a time which is 
subsequent to that date." It is a matter 
for consideration whether the decisions in 
Venkayamma v. Narasivima (13) and 
Muthusami Ayyar v. KaLayani Arnmal (14) 
do not give too wide an effect to the provi- 
sions of the Act, by making it retros- 
pective. I find it difficult to see how a 
testator who died in December, 1912, intend- 
ed tbe b( quest to tbe grand children to 
come into operation after tbe passing of 
Act VIII of 1921. Sitting as a single Judge, 
I am bound by tbe decisions whatever my 
own views may be. In tbe present case, 
Logambal Ammal bad a life estate and 
under the terms of tbe will the property 
was to go to her children. Tbe moment 
therefore a child was born, according to 
tbe view taken in Venkayyamma v. Nara- 
simma (13) tbe estate vested in the child 
and succession would have to be traced 
through the child and not through the 
heirs of tbe testator. The let defendant 
would be tbe beir under the Hindu law 
and not the maternal aunts. I am, there- 
fore, of opinion that Logambal Ammal 
took a life estate under the will of Sban- 
muga Mudaliar, that her son acquired a 
vested interest in tbe property, tbe gift to 
him being valid by reason of tbe provi- 
sions of Act VIII of 1921 and that on the 
death of this child, bis beirs and not tbe 
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heirs of the feestafcor would be enfcibled fco 
the property. In the view I take, the 
plaintiff and the 2Dd defendant have no 
right. It is, therefore, unnecessary to 
consider the fourth and fifth issues which 
relate to mesne profits and to the value of 
the improvements. 

In the result, the suit fails and is dis- 
missed bub, under the oiroumstanoes, 
without costs. 

dismissed. 
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Ramesam and Oolerdigb, jj. 

P. Kamaraju — Appellant-Plaintiff. 

V. 

C. Gunnayya and others — Respondents- 
Defendants. 

S. A. No. 609 of 1922, decided on the 
5th April. 1923, against the judgment of the 
Subordinate Judge of Vizagapatam in A. S. 
No. 174 of 1921. 

Minor— Sale lo etrangtr bp minor after majority 
on the ground that alienation by mother ia not 
binding eniiilea vendee to atie without suing to set 
^aaide sale by mother. 

A minot’e property was sold by big mother as 
guardian. On attaining majority he ignored the 
sale by hia mother and conveyed the property to the 
plaintifi who aned lot possession. Held that by 
selling the property to the plaintifi on the ground 
that the prior sale by his mother was not binding 
on him the plaintifi’s vendor had chosen to avoid 
the prior sale and that the plaintifi could sue for 
recovery of possession of the property without a 
prayer ior setting aside the original sale by mother. 
(38 Mad. 867=29 M.L.J. 617, Foil.). 

Y. Suryanarayana — for Appellant. 

P. Narayanamurthi — for Respondents. 


Kamesani, J. : — This second appeal 
relates only to item 1 out of the properties 
which are the subject of the original 
suit and it is necessary only to state the 
facts so far as this item is concerned. 
The item originally belonged to the 1st 
defendant’s father who mortgaged it in 
1907. After bis death, the mother of the 
let defendant during bis minority as his 
guardian sold the property by a sale-deed, 
dated 4-5-1913. After the Ist defendant 
attained majority, ignoring the sale-dead 
by his mother and on the footing that no 
valid title was conveyed by it to the vendee, 
he sold it to the plaintiff by a sale-deed, 
dated 8bh November, 1919, and the plaintiff 
DOW sues fco recover the property. The 


District Munsif dismissed the suit on the 
ground that the right of the 1st defendant 
fco avoid the sale by the mother within 
three years after attaining majority was 
nob assignable. Incidentally ha also states 
in paragraph 9 of his judgment that the 
suit is not maintainable on the ground that 
the intention to avoid the sale as it was 
expressed by the 1st defendant was not 
enough. What he perhaps meant was 
that the suit is not maintainable for want 
of a prayer to set aside the sale. His 
language is not very clear. On appeal by 
the plaintiff the Subordinate Judge, while 
bolding in favour of the appellant that the 
1st defendant’s right was assignable, held 
that fchesuiewas bad for want of a prayer 
to set aside the sale and on this ground 
affirmed the decree of the District Munsif. 
The plaintiff files this appeal. 

I am unable to agree with the ground 
taken by the Subordinate Judge. This 
ground was not taken in the written state- 
ment nor was it the subject of an issue, 
and, unless one can hold that it was what 
the District Munsif meant, it was not even 
before the District Munsif. The Subor- 
dinate Judge relies for bis conclusion on 
the language of their Lordships of the 
Privy Council in Malharjun v. Narhari (1). 
That was a case of a Court sale. A judicial 
sale has to be set aside so far as the 
persons who are parties to the sale are 
concerned and, if not set aside, it will be 
binding on them for ever. Hare we have 
not got to do with a judicial sale but with a 
private sale. The Ist defendant has got 
the right of avoiding it. By selling the 
property to the plaintiff on the footing that 
the sale by the mother was not binding on 
him he has chosen to avoid it, and the 
result of it is that from his point of view he 
has got a oomolste title. The title no doubt 
will only ha effective if the Court ultimately 
finds that the sale by the mother ia not 
binding on him. But contingent on that 
event be has got a complete title and this 
title is not a bare right to sue and is, there- 
fore, assignable. Muthukumara Chetti v. 
Anthony Udayar (2) is a case where during 
the minority another guardian purported to 
exercise his right of avoiding it and there- 
fore has no bearing on the present case. 


(1) (1901) 26 Bom. 337 = 27 I.A. 216=2 Bom. Ii.R. 
927 = 6 0. W. N. 10=10 M.L.J. 368=7 
Bar. 739 (P.C.). 

(2Kl&te^ 38 86T=KiM L T. 301=2? M.L.J. 
617 = 24 1 . 0 . 120 , 


1834 Sadt4i 


In re abunaohalam ohktty. 


323 


Fitzroy v. Gave (3) and Prosser y. 
Edmonds (4) ware cases of mara right in 
persoMajrt. No question of title to immoveable 
property was involved in them. Krishna 
Dhone v. Bhahabam Chandra (5) and 
Oanpat Lai v. Bindbasini Prasad Narayana 
Singh (6) do not help the respondent. If it 
is necessary I would even allow the plaint 
to be amended by adding the necessary 
prayer. But I do not think it necessary. 

The result is that the decrees of the 
Oourts below have to be reversed and the 
suit has to be remanded to the District 
Munsif for trial. The suit has already been 
remanded in respect of item 2. The result 
of this order will be that the whole suit 
will have to be tried. Costs to abide the 
result. The appellant will be entitled to a 
refund of the Court-fee paid on second 
appeal. 

Coleridge, J. : — I concur. 

Case remanded. 

(3) [1905] a K.B.36i = 74 L J.K.B. 839 = 93 L.X. 

499 = 64 W.R. 17 = 21 T.L.R. 613. 

(4) 1 Y & 0. 481. 

(5) (19L6) 34 I.C. 188. 

(6) (1920) 47 0*1, 924=47 I.A. 9t =39 M.L.J. 109 

= 34 C.W.N. 964 = (1920) U.W.N. 392 = 38 
M.L T. 330 = 18 A.L.J. 655 = 12 M.L.W. 59 
= 56 I.C. 274 (P.O.). 
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Spencer, j. 

In re Arunachalam Chetty. 

Or.R.C. No.774 of 1922 (Or. R. P.No.651 
of 1922), decided on 23rd March, 1923, 
revising the judgment of the Sessions Judge, 
Triohinopoly, in Criminal Appeal No. 32 
of 1922. 

(ft) Crim. Pro. Code, S. i~-Complaint includes 
oral complaint. 

The swotn etatemaab aad the wcitteu complaint 
of ft oomplftiQftnt m *7 hs read together for the 
purpose ol aBoertaiDiog what the nature of the 
oomplftint in any particular oase is. 

(b) Crim, Pro. Code, S. 199* 

Absenae of oomplaiut, oral or written, that the 
aooused’s purpose was to have iltioil inberoourse 
with her daughter or the statement ae to puberty, 
is fatal to oonviotion under S. 498, Penal Code. > < 

Kuiti Krishna Menon for G. Madhavan 
-Naif — for the Petitioner. 

The Public Prosecutor — for the Crown. 


Order: — Tho complainD in this oaso 
was of the offences of kidnapping a minor 
girl and theft of her jewels. It is contended 
that there was no complaint of an offence 
of enticing away a married woman for the 
purpose of having illicit intercourse with 
her (section 498, I.P.G.) so as to give the 
Magistrate jurisdiction to take cognizance 
of that offence, as provided by section 199 
of the Code of Criminal Procedure. 

I am of opinion that the objection is 
sound and must prevail. I agree with the 
observations of Ayling, J., In re Pedda 
Ayininagadu (1) to the effect that the 
sworn statement and the written com* 
plaint of a complainant may be read 
together for the purpose of ascertaining 
what the nature of the complaint in any 
particular case was. As *' complaints ’* 
include oral allegations under the defini- 
tion in section 4 (1) (6) it would otherwise 
be necessary to say that there was no 
complaint in oases where the complainant 
had no paper or was unable to write 
or get any one to write for him when 
be came to the Magistrate, and if the 
Magistrate took down his complaint in 
writing (as he would be bound bo do) it 
would be impossible to say where the 
complaint ended and the sworn statement 

began. 

I do nob feel bound by the contrary 
opinion of Wallis, G.J., and Coutts- 
Trobter, J., in In re Pedda Anninagadu (1) 
as they differed in the result of that case. 

But in the present case there was no 
allegation even in the sworn statement of 
complainant that the accused’s purpose 
was to have illicit intercourse with her 
daughter. 

There is not even the statement as to 
puberty that there was in In re Pedda Anni- 
nagadu(l). Thus there was no complaint of 
an offence under section 498, I.P.O.. so as 
to give the Magistrate jurisdiction to try and 
convict the accused of such an offence. 

The conviction is quashed and the Ist 
accused is directed to be released from his 
bond and to be entitled to receive a refund 
of the fine if paid by him. 

Conviction set aside. 


A 


(I) (1931) M.W.N. 614. 
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Kumaraswami Sastri. j. 

B, Gopala Krishna Pillai — Petitioner 



3f. Kunjithapaiham Pillai and others 
— Respondents. 

Civ Rev. Nos. 907, 908 and 909 of 1922, 
decided on lObh September. 1923 revising 
the ordeis of the Court of the Sessions 
Judge, Cuddalore in O.P. Nos. 10. 11 and 
13 of 1922. dated 2nd of October, 1922. 


Civil BuUs of Practice— Buies J3I, 
132 ar.d 133— Delay in poiment due to no fault of 
applicant does not preiudice the oppiicanl. 

It 18 not teaaoDabl© to bold that a person is 
guilty ol npgligencewben he would, in the ordinary 
course ol Ihingp, have arrived in time for payment 
and where delay of 6ve minutee was due to an 
accident which be could by no means have foreseen. 
(46 Mad. 60. JF’oll.)^[P- 3‘26, 0. 1.] 


~ (b) Limitation Act. S. 5—Delaydiu to no fault of 
oppli^d^-t rnust be excused. 

Where the person who ie bound to pay the 
money ptoduoeetbe money in Court and complies 
with the rule which requires him to lake out a 
cbellan and pay the money at a diSerent place and 
there is a delay in tbe actual payment ol the 
money into the treasury bank owing to 
reaeone beyond the control of the person making 
the payment, the payment must be deemed to 
have been made on the date tbe money le produced 
and the cbellan obtained. To held otberwiee 
would be to penalise a party for events beyond his 
control. (17 L. W. 197. Ajjpr.) [P. 326, C. 1.] 


(o) Practice— Court— Act of Court can prejudice 
nobody, 

Tbe rule of law that nobody should be 
prejud'oed by the acts of the Court or o! its officers 
ie one of universal application. It does not depend 
opon any of the provieione of tbe Limitation Act 
and this rule applies to a case under O. 21, r. 89, 
Civ. Pro. Code, to set aside eales on depositing tbe 
money into tbe Court. [P. 326, C. 2.] 


T. B, Bamachandra Ayyar and S. Bama- 
swami Ayyar — for Appellant. 

S. Muihiah Mudaliar and C. Padmanaba 
Iyengar — for Respondents. 


JudgmeBt : — The facts in these oases 
are not disputed and the only question is 
whether on tbe facts tbe Subordinate Judge 
was right in dismissing tbe applications. 

The election to tbe Taluk Board in 
question was held on tbe 9th of May, 1922. 
The Subordinate Judge’s Court was closed 
for the summer recess on tbe 14th of May, 
1922, and re-opened on tbe 17th of July. 
Tbe period of 14 days allowed for the 
presentation of the election petitions 
expired during the vacation and these 


petitions were presented on tbe 17th of 
July the date when tbe Court re-opened. 
Tbe case for the petitioners is that they 
bad with them the sum of Bs. 200 each 
which bad to be deposited and that these 
sums were produced before the Subordinate 
Judge. 

Rule 131 of tbe Civil Rules of Practice 
requires a person desirous of paying money 
into Court to bring into Court a lodgment 
schedule in the form prescribed by tbe 
Rules and containing tbe various particulars 
mentioned therein. Thereupon an order 
for lodgment and counterfoil receipt are to 
be issued to tbe payer, Rule 132 states that 
the payer shall deliver tbe money and tbe 
order and tbe counterfoil receipt to the 
bank or treasury officer mentioned therein, 
who is to retain tbe order and return the 
receipt duly signed by him to tbe payers 
which receipt the payer should return to 
tbe Court. Rule 133 provides that if tbe- 
bank or tbe treasury is closed, the money 
may with tbe leave of tbe Judge, be paid 
to tbe officer of the Court and tbe officer 
of tbe Court will send it to tbe bank tbe 
next day. As tbe Bank was open at the 
time of tbe presentation of tbe petitions, tbe 
Vakil, in pursuance of the Rules of Practice 

obtained a lodgment schedule. The 

Judge on receipt of the petition passed an 
order for tbe issue of chellans and obellans 
were issued on that day. As there is a branch 
of tbe Imperial Bank of India at Cuddalore, 
tbe cbeltaus issued by tbe Court bad to be 
taken to the officer in charge of the 
treasury, checked by him and then taken to 
tbe Branch of the Imperial Bank. The 
cbellans were issued at about five minutes 
to three and they were taken at once to 
the treasury but tbe treasury officer was 
not there. As the Bank would not receive 
the money after 3 o'clock, it was impossible 
to pay the money into tbe Bank on that 
day. The money was returned to the vakil 
for petitioners. He and the members of 
bis family were then staying at Tbiruvendi- 
puram about four miles from tbe Court 
bouse and tbe treasury office and be took 
tbe money with him in order that it may 
be paid tbe next morning. Tbe money was 
sent tbe next day from Tbiruvendipuram 
to tbe treasury officer with tbe obellans- 
and tbe treasury officer returned tbs 
obellans at about 2 40. As the Back was^ 
about 2^ miles from tbe treasury office, tba 
person taking the cbellaos aud tbe money 
to tbe Bank arrived at tbe Bank at 5 minuter 
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after 3 bub the Bank would not receive the 
money and it was therefore paid the next 
day. On the 18bb the person taking the 
money to the treasury oflBoer went in a 
jutka. There was an accident to the horse 
and it was therefore about 1-50 P. M , when 
the person reached the treasury officer. 
There would have been, however, ample 
time to have gone to the Bank if the 
treasury officer had nob taken nearly an 
hour to return the ohellans to the person 
who brought the money. The Subordinate 
Judge is of opinion that so far as the 17bh 
is concerned the delay was unavoidable but 
thinks that the delay on the 18th has not 
been properly explained. 

There can be little doubt that if there 
was no accident to the horse, there would 
not have been a delay of five minutes on 
the 18th and that the money would have 
been received by the Bank. The trouble 
was that owing to the delay the person who 
had the money reached the Bank at 3 5 
while according to the rules of the Bank no 
money would be received after 3 P.M. I 
do nob think that the view taken by the 
Subordinate Judge is correct. It is not 
reasonable to hold that a person is guilty 
of negligence when be would in the ordi- 
nary course of things, have arrived in time 
for payment and the delay of 5 minutes 
was due to an accident, which he could by 
no means have foreseen. In this connec- 
tion I need only refer bo the judgment of 
the Chief Justice in Arunachallctyn Aiyar 
V. Subbaramayya (1). The learned Chief 
Justice observes : The question to be con- 
sidered by the Court is not whether by some 
human possibility, being wise after the 
event, be could have got there in time 
and once the Court is satis- 
fied, as was the fact in this case, that the 
man did try to get there and that he would 
have gob there in time but for the interven- 
tion of an inevitable accident for which he 
was in no way responsible, it is the duty 
of the Court, in my judgment, to set aside 
the judgment mulcting, in proper oases, 
the delinquent man in costs. ” It is no 
argument to say that where a man leaves 
in time and would in the ordinary course 
have reached the bank in time, he would 
in spite of the accident have reached before 
the bank was closed, if he had started 
earlier, or if the jutka horse bad run faster. 

1933 Mad. 63»46 Mad. 60»(1923) M.W.N. 

600 = 31 M.L.T. 367 = 16 M.L.W. 583 = 43 

M.L.J. 633=68 1.0. 971. 


The question remains for consideration as 
to whether even in oases where there is no 
negligecoe and where the applicant has 
complied with the rules, the application 
should be dismissed, because the money 
was nob paid into Court with the applica- 
tion whatever the reason may be. 

Rule 4 of the Election Rules framed by 
the Government under the Madras Bocal 
Boards Act enacts that the amount 
should be deposited at the time of the pre- 
sentation of the petition and that if it was 
not deposited the petition should be dis- 
missed. The cooteobioo of the respon- 
dents is that in such cases the money 
should bo paid in and that even if the 
ohellans had been taken and the money 
paid into tbe bank a few minutes later, 
the petition would stili have to be dismis- 
sed as the presentation of the petition 
and the payment of tbe m^ney were not 
simultaneous. This construction, so far 
as I can see has nowhere been placed 
on the rules. In Krishnaji Reddiar v. 
Muthu, Veera Reddiar (2), Krishnan, J., 
though he held that no question would 
arise as to the Court excusing tbe delay 
the provision in the rule being mandatory, 
took the view that if the failure to pay 
the money was due to any action taken 
by the Court, the petition would be 
proper. The Rules of Practioe are binding 
on all Civil Courts and where the rules 
provide that a chellan must be obtained 
and money paid into the bank unless 
at the time of making the application 
to receive the money the Bank is closed, 
it is difficult to see how the Court would 
receive the money in violation of the Rules 
of Practice which have the force of law 
and are binding on all Civil Courts. The 
Subordinate Judge in paragraph 12 of bis 
judgment observes that the vakil was 
perfectly justified in putting a lodgment 
schedule and baking out the chellan with- 
out tendering the money to the Judge. ^ It 
cannot therefore be said that the petition 
ought to be dismissed because the money 
was not paid to the Judge in cash. It *3 
argued that, although the vakil produced 
the money before the Judge, he did not 
formally ask the Judge to receive the 
money ; but it seems to me that no object 
would be gained by making a request 
which under the Rules of Practice the 


(9) 1923 Mfid. 490 = 44 M.L.J. 844»(1923) 
M.W.N. 199 = 18 M.L.W. 399=72 I.O. 449. 
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( Judge is bouud to refuse. 1 am of opinion 
that where a person who is bound to pay 
money produces the money in Court and 
complies with the rule which requires him 
to take out a ohellan and pay the money 

I at a different place and there is a delay in 
the actual payment of the money into the 
Treasury or Bank owing to reasons beyond 
the control of the person making the pay- 
ment, the payment must be deemed to 
have been made on the date the money is 
produced and the chellan obtained. To 
hold otherwise would be to penalise a 
party for events beyond his control. In 
Koii Pillai Samban v. Sappanimuthu Sam- 
ban (3) which was a case under section 17 
of the Provincial Small Causes Courts Act 
the provisions of which have been held to 
be mandatory Kamesam. J., observes as 
follows : — " I hold that when the party 
has applied for a chellan and the delay in 
issuing the chellan is the delay of the 
ofbcers of the Court and after the issue of 
the ohellan be deposited the money im- 
mediately the maxim nunc pro iJinc applies 
and the application for ohellan (in such 
circumstances) is equivalent to the 
deposit.” With these remarks I entirely 
agree. Whether the payment is to be 
made under the Small Causes Courts Act 
or under the Election Rules it will, in my 
opinion, be contrary to all principles of 
justice to require a man to comply with 
the rules which insist on the taking out of 
ohellan and paying the money to a different 
officer and then to dismiss the application 
on the ground that the money ought 
to have been paid to the Judge himself 
or to bold that a payment to the 
officer contemplated by the rules would 
not be equivalent to the compliance 
with the rules where the delay in 
payment is entirely due to causes beyond 
the control of the person taking out the 
ohellan. The Subordinate Judge finds that 
if the money had been paid on the 18th of 
July ii.e.) the next day, the delay would 
have been justified but be thinks that 
because it was not paid on the 18th owing 
to the accident which happened to the 
jutka which caused the person making the 
payment to be five minutes late in the 
Bank, there was no ground for excusing the 
payment the very next day. I have already 
given my reasons for holding that the 


(a) 192 S Mad. 364®17 M.L.W. 187«44 M.L.J. 
347 «7^ Ind. Oas* 220. 


accident was one which the person could 
not have foreseen and that there was no 
negligence on the part of the person making 
the payment. 

It has been argued that the provisions of 
section 5 of the Limitation Act would not 
apply and that consequently the Court has 
no power to excuse the delay. The ques- 
tion is not one of excusing any delay. The 
question is whether in the present case 
the rule of law that nobody should be pre- 
judiced by the acts of the Court or of its 
officers is one of universal application. It 
does not depend upon any of the provisions 
of the Limitation Act and this rule is 
applied to cases under Order 21, rule 89 of ■ 
the Civil Procedure Code to set aside sales I 
on depositing the money into Court. I 
In the result I set aside the order of the 
Subordinate Judge and direct him to restore 
the petition to his file and dispose of them 
according to law. The respondents will 
pay the petitioners their costs of these* 
petitions in this Court. 

Order set aside. 
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AtlinG and OdgERS, JJ. 

Srinivasa Rao — Defendant- Appellant. 

V. 

Rangaswami and others — Plaintiffs-Res- 
pondents. 

S. A. No. 53 of 1921, decided on 
25bh April, 1923, against the decree of the 
District Judge, South Arcot, dated the 16th 
July, 1920. 

Madras Board of Bevenue~— Board's Standing 
Orders No. 15, S. 17 ’-Restoration of an or^r 
comes within the section— Civil Court cannot decide 
the propriety of Board's decision. 

The Board’s revisional powers are eonditional on 
the Board of Revenue being satisfied that the 
deoision was passed owing to the misrepresenta- 
tion, or fraud or other oauses and it is not open to 
a Civil Court to enquire into tbe merits of the oase 
and to pronounce that tbe decision of tbe Board 
was wrong. (32 M. 300, Dist.) Where the Board 
merely directed that a grant which had been made 
at one stage of the Darkhast proceedings by a 
competent authority should be restored. 

Beld, that an order to this efisot is covered by 
the words *' to set aside, cancel or amend any 
deoision in a Darkhast oase”. [P . 327, Ca. 1 and 2.] 

S, T. Srinivasagopala Achari and 
P. K. Janakiram — for Appellant. 

M. S. Venkatarama Ayyar—iot Res- 
pondents. 
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Judgment : — This second appeal burns 
solely on the question, whether the 
order of the Board of Revenue contained 
in Ex. F is or is not ultra vires. We think 
that the decision of the lower appellate 
Court is correct. The grant of the land to 
the appellant was made specifically liable to 
cancellation, if it were found that it was 
made owing to misrepresentation, fraud, 
etc., and section 17 of the Board's Standing 
Orders No. 15 provides that nothing 
contained in that paragraph 'whereby the 
order of the appellate authority is made 
final) should limit the power of the Board 
of Revenue to set aside, cancel, or amend 
any decision iu a Darkbast case, on being 
satisfied that the decision exceeded the 
powers conveyed by the standing orders 
to the person making the order, or that it 
was passed under a mistake of fact, or 
owing to misrepresentation or fraud. It 
is true that the order, Ex. F, does not set 
out any reasons, but it was passed on 
allegations which are contained in Ex. E 
and these allegations are clearly allegations 
of misrepresentation and fraud, which 
would be sufi&oient to justify the interfer- 
ence of the Board under the revisional 
powers above alluded to. Applying the 
usual presumption, that powers are presum- 
ed to have been properly and legally 
exercised, we must take it that the decision 
of the Board was passed on its being 
satisfied that these allegations were 
correct. 

It is argued that it is open to the Civil 
Court to enquire whether as a matter of 
fact these allegations were or were not 
correct. The Board's revisional powers 
are however conditional on the Board of 
Revenue being satisfied that the decision 
was passed owing bo the misrepresentation, 
or fraud, or other causes, set out and we 

I do nob think that it is open bo a Civil 
Court to enquire into the merits of the 
case and to pronounce that the decision 
of the Board was wrong. We think it 
must be taken that the order of the Board 
in Ex. F was intra vires. 

Our attention has been drawn to the 
decision in The Secretary of State for India 
V. Gundappa of Konakondla U) but that 
case is distinguishable ; for the Board's 
revisional powers were not in question and 
the learned judges laid stress on the fact 


(1) (1909) 82 Mad. 300^ 19 M.L.J. 206 = 5 M.L.T. 
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that there was no suggestion there that 
the patta was issued conditionally. 

It was further argued by Mr. Srinivasa- 
gopalacbari that the Board’s revisional 
power did not extend to making a grant 
in favour of the respondent. The Board 
merely directed that this grant which bad 
been made at one stage of tbe darkbast 
proceedings by a competent authority 
should be restored and we think that an 
order to this efiecb is covered by the 
words *' To set aside, cancel or amend 
any decision in a darkbast case. ’ The 
second appeal is dismissed with costs. 

Appeal dismissed. 
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Oldfield and Devadoss, j.t. 

Konthalaihammal — Appellant. 

V. 

Thangaswami Pillai and others — Res- 
pondents. 

A. A. O. No. 66 of 1923. and C. R. P. 
Nos. 289, 359 of 1923, decided on the 24th 
April. 1923. 

(ft) Guardians and Wards Act, S. 1 7 Failure to 
inquire from inmor is not failure to exercise juris- 
diction. 

Ooutt is cot bouDd to asoertaiD from tbe mioor 
in per-on her wishes as to her guardiftiiship and 
the proposal for her marriage, aud therefore 
omissioD to do so is not a failure to exorcise juris- 
diction under 8. 115, C.P-C. [P. 331, C. 2.) 

(b) Guardians and Wards Act, S, — Adverse 

order without notice is revUable, 

Where on the daj on which an application for 
the removal of a guardian was diemissed, tbe 
Court on an oral application, mftde an order 
granting a permanent injunoiion restraining cer- 
tain four persons, without notice to the persons 
concerned, from taking steps towards tbe minor’s 
marriage against the wishes of tbe guardian sought 
to be removed. Eeld that the order was without 
jurisdiction and must be sec aside in revision. 
[P. 332. C. 1.] 

(o) Guardians and Wards Act, S. 47 — Refusal to 
remove is not appealable. 

A refusal to remove a guardian is not appealable 
under 8. 47. (19 Oal. 437 : 23 Cal. 201 ; 30 Bom. 

667 ; 20 All. 433. Foil.) [P. 328, C. 1.] 

(d) Guardians and Wards Act, S' 47 (a) Find- 
ings re1us\ng removal on application to remove a 
guardian do not amount to appointment. 

Where on an application to remove a testamen- 
tary guardian the order referred to non-applioant 
as tbe testamentary guardian, affirmed bet ntness 
for the appointment and found against the conduct 
alleged, as disqualifying her for it, Eeld ; that all 
that was relevant to tbe prayer for bet removal 
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SDd did not amount to the making of a deolaratioa, 
wbioh was not made in terms, which aeicher party 
had asked for and which the lower Court was not 
oonsoloas that it was conaidering. [P. 3i8. G. 2.] 

The power to appoint a testamentary guardiau 
and to make a will, were, as regards any demon" 
Btrable or legitimate origin and until the Hindu 
Wills Aot in 1870, on the same footing. [P. 329i 
C. 2.] 

A Hindu can appoiut a guardian of the person 
and property of bis ohild by will when the property 
willed is bis separate property. [P. 331, C. I ] 

There is nothing in law or reason or equity to 
prevent there being two guardians, one for person 
and another for the property. The Guardians and 
Wards Aot expressly permits the appointment of 
more guardians than one-~vi<2e 8. 15, ols. (4) and 
(5). Where it is not permissible to appoint a 
guardian for the property of a minor, a guardian 
for the person alone oan be appointed by testa- 
ment. (19 Bern. 309, Foil.) [P. 333, C. 2.] 

Case-law reviewed and texts and history traced. 

Per Devadoss, J. It is the inherent tight of a 
father to have the custody of his minor ohildren 
and that right is transmissible by will or testa- 
ment, and there is nothing in the Hindu Law to 
prevent euob transmission. [P. 336, 0. 1.] 

A father has power to appoint by will a guardian 
for the person of bis minor ohildren whether there 
be joint family property or not ; and that right 
does not depend upon the father being able to 
devise by will any property to bis ohildren for 
whom he appoints a guardian. [P, 333, C. 2.] 

A* Krishriaswami Aiyxr and K. Arava- 
mudhu Aiyangar — for Appellant. 

E. L. Thornton, T, B. Bamachandra 
Aiyar, V. Narayana Aiyar and T. S. Krish- 
naswami — for Respondent. 

Oldfield, J. : — The first and important 
of the two orders before us was passed by 
the District Judge of South Arcot on a 
petition for the removal of Ist respondent 
from her position as testamentary guardian 
of the person and property of a minor 
Thirugnanavalli Ammal, for the appoint- 
ment of the petitioner, or any other fit per* 
son in her stead and for connected reliefs. 
Against that order there is an appeal by 
the petitioner and also a revision petition. 

I deal first with the respondent’s pre- 
liminary objection to the appeal, that this 
order, consisting in a refusal to remove a 
guardian is not appealable under sec- 
tion 47, Guardians and Wards Act (VIII 
of 1890), and is final under section 43. 
The order, as it stands, is certainly of that 
character, its conclusion being that the 
Court is nob prepared to remove the guar- 
dian on any of the grounds stated in the 
petition and that the petition is dismissed ; 
and the objection is supported by author- 
ity which I am prepared to follow. 


Mohima Ohunder Biswas v. Tarini Sun- 
her Ghose (1), Pakhwanti Devi v. Indra 
Narain Singh (2), In re Harkha (3) and . 
Imtiaz-un-nissa v. Anwarullah (4). But 
the objection has been met by the argu- 
ments, (1) that the order is really one 
declaring a testamentary guardian under 
section 7 (1) (6) and, as such, appeal- 
able under ssotion 47 (a) ; and (2) that as 
the right' of a Hindu to appoint a testa- 
mentary guardian is nob recognised by tha 
law and 1st respondent’s appointment was 
a nullity, there was no necessity for the 
Court to remove, or to refuse to remova 
her and its order must be regarded simply 
as one refusing to appoint petitioner, which 
is aopealable under section 47 (a). 

The first of these arguments can be dealt 
with shortly. It rests solely on the fact 
that the lower Court in its order has refer- 
red to Isb respondent as the testamentary 
guardian, has affirmed her fitness for the 
appointment and found against the conduct 
alleged, as disqualifying her for it. But 
all that was relevant to the prayer for her 
removal and did not amount to the making 
of a declaration, which was not made in 
terms, wbioh neither party bad asked for, 
which the lower Court was not conscious 
that it was considering, and in order to 
which the procedure enjoined in Civil 
Rules of Practice, Chapter XI, was not 
employed. 

The second argument calls for fuller dis- 
cussion notwithstanding that, as I shall 
hold, there is ground, in any event, for 
interference with the order before us in 
revision, because a conclusion against the 
legality of 1st respondent’s appointment as 
guardian will be relevant, not only to the 
question whether that order is appealable, 
bat also to the merits in the further 
enquiry to be held, since, if she has not 
been legally appointed, the question will 
not be of her right to retain the appoint- 
ment, but only of her eligibility for it in 
competition with the petitioner or any 
other candidates. It is not disputed that 
by a will, dated 6-7-15 the father of 
the minor left her bis separate property, 
worth (it is said) several lakhs of rupees, 
and purported to appoint Ist respondent 
guardian of her person and property. Bat 
it is argued that the terms of a decision of 

(1) (1892) 19 Cal. 487. 

(2) (IS95) 23 Oal. 201. 

(9) (1S96) 20 Bom. 667. 

(4) (1896) 20 AU. 433«(ia98) A.W.H. 97. 
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a S'ullBeDob of this^ourt in ChiddtnbciTatn 
V. Bangaswami Naicker (5) require 
us bo hold generally against the right of a 
Hindu to appoint a guardian of a person or 
property of his child by will, not only 
when the property is. as it was in that case, 
ancestral, but also when it is, as in this 
case, separate. It is nob disputed that this 
is the only authority, by which the argu- 
naent can be supported, and we must 
therefore scrutinize its terms to see 
whether they entail the acceptance of 
any principle applicable to the present 
case. Such scrutiny is the more clearly 
required, when, as appears from the fuller 
report of the arguments in the Madras Ijaw 
Journal (34 M. L. J. 381) the experienced 
vakil for petitioner, who attacked the ap- 
pointment, conceded that it would have been 
valid, if the property in question had been 
separate. Ibis further to be observed that 
the decision does not deal with guardian- 
ship of the person, except in the statement 
of Coutts-Trobter, J., that the appointment 
of such a guardian may be a natural right 
vested in the father. 

What is urged, however, is that each of 
the judgments refers generally to the 
absence of any recognition in Hindu Law 
of the father's right to appoint a posthu- 
mous guardian for his children and that 
section 6 of the Guardians and Wards Act 
authorises only such appointments as are 
valid by law to which the minor is subject. 

If that were indeed the effect of the judg- 
ments, the argument under consideration 
would no doubt be established. But, to 
take them in order, that of Ayling. J., 
refers to the necessity for careful consider- 
ation, if the existence of such a power is 
to be recognized on the sole grounds 
that its exercise is nob forbidden and it is 
expedient, and then decides against its 
existence on the ground, irrelevant in the 
case before us, that it would run counter 
to the conception of a Hindu joint family. 
Seshagiri Aiyar, J., no doubt refers first to 
the absence of any foundation for the 
existence of the power in Hindu Law or 
as a common law right recognized by other 
systems of jurisprudence. But he then 
enters on a survey of the case-law. to 
which I rebura, observing for the present 
only that many of the authorities cited 
dealt with the joint family property, with 


<6) (1918) 41 Mad. 661 =34 M L.J. 381 = 23 M.L.T 

366- (1918) M.W,N. 966 = 7 M.L.W. 464« 

i6I.C.906 (P.B.). 


which he was directly ooncarned, that he 
distinguished one case on the ground that 
the property in question was self-acquired 
and that he explained the recognition of a 
testamentary power of appointment in 
certain statutes on the ground that they 

referred to oases, in which such power is 
permissible under the law. for example, 
oases of self-acquired property in Madras.” 
It may in the circumstances be doubted 
whether these learned Judges intended bo 
negative the existence of a testamentary 
power generally or otherwise than in 
connection with joint family property. 
Goutts-Trotter, J., alone, if I understand 
him correctly, adhered to the argument 
that absence of a statutory basis for the 
power or of any basis for it. except natural 
right, was conolusiva against its existence 
generally and in connection with separate 
as well as family property. We are not, 
in my opinion, debarred by Chidambara 
PtUai V. Bangasawmi Naicker (5) from 
scrutinizing petitioner’s argument on its 
merits. 

In doing so I make no attempt to follow 
tbe demonstration that testamentary guar- 
dianship in other systems of law has had 
no origin independently of statute. That 
demonstration before the Bull Bench did 
nob, it may be observed, include any refer- 
renco to tbe mention of testamentary 
guardianship in tbe twelve tables (Mack- 
ledly’s Romau Law ad Dropsie, section 621 
note) or to the former practice of the 
Ecclesiastical Courts in England in respect 
of personal property [vide Simpson on 
Infants, 3rd Ed., page 203) and the com- 
plication of the matter in respect of real 
property to the existence of feudal rights 
which II Carl. c. 24 was passed to deter- 
mine : and it is therefore doubtful whether 
the argument, so far as tbe Roman and 
English systems were concerned, was 
exhaustive. We are however on firmer 
ground in confining attention to India. It 
may be said at once that it is useless to 
look for this or any other testamentary 
power in Hindu texts, which recognise no 
power to make a will or execute an instru- 
ment to take effect after executor’s death 
at all. It may in fact be suggested that 
tbe powers to appoint a testamentary 1 
guardian and to make a will were as I 
regards any demonstrable or legitimate 
origin and until the Hindu Wills Act in 
1870 on the same footing. The real justifi- 
cation for the one, as (or the other, is that 
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I it has bean exercised from the earliest 
times after the reception of fjDglisb Law 
without objection and with the countenance 
of the legislature and the Courts. It is 
argued that this is inconclusive, when the 
wilbmaking power can be explained in 
terms of legal conceptions always current 
in India, whilst the appointment by will 
of a guardian cannot ; and we have been 
referred to the suggestion in Jotendro Mohan 
Tagore v. Ganendro Mohan Tagore (6) 
of a connection between wills and gifts 
inter viuos. But this suggestion, like others 
considered by ‘Mr. Mayne at page 366, 
Hindu Law, 9th Ed., is at best conjectural ; 
and, if conjecture as to the origin of the 
power in dispute is necessary, when the 
argument in its favour is based primarily 
on its exercise and recognition, it is easy 
in a country where the distinction between 
legal and beneficial ownership has always 
been neglected, to explain the testamentary 
appointment of a guardian of property in 
terms of the execution of a trust, the similar 
appointment of a guardian of the person 
following by mistaken analogy or on tbe 
ground of mere convenience. 

The reply to the contention tbat such 
appointments have been continuously 
recognised by the legislature has been that 
such recognition is always subject, as it is 
under Act VIII of 1890. to their validity 
under the personal law of those concerned. 
But it is difficult to suppose that any such 
reservation was contemplated in sections 18 
and 19, Madras Regulation V of 1804 
in connection with permanently settled 
estates, the owners of which have in 
almost all instances been Hindus ; and 
none is conceivable in connection with 
section 3, Hindu Widows Remarriage 
Act (XV of 1856). It is true that tbe 
Hindu Wills Act (XXI of 1870) did not 
apply section 47, Indian Succession Act 
(XV of 1865) to Hindu wills : but that 
section, evidently based on the Statute of 
Charles II, was framed with reference to 
the wills, which the Succession Act 
controlled ; and the result of the failure to 
apply it to Hindu wills was only to limit 
the privilege of testamentary appoint- 
ments to adult testators and the authority 
of the commentators follows the evident 
intention of the legislature. In a case of 
1807 referred to in Strange’s Hindu Law, 


(6) (1879) I.A. Bupp. 47 = 18 W R. 359 = 3 Bather. 
692-9 B.L.B. 377-3 Bar. 82 (P.C.), 


• 

Vol. II, page 72, the Pandit recognised' 
apparently as a matter of course, tbat the 
father’s testamentary nomination of his 
brother as guardian, should prevail against 
tbe claim of the natural guardian, tbe 
widow; and, if the Court’s compliance with 
this view was, as Mr. Golebrook suggests, 
in tbe exercise of bis discretion, tbat was 
natural where tbe testamentary power 
itself was still in controversy. Later on 
Trevelyan on Minors, 3rd Ed., page 62, and 
the successive editions of Mayne’s Hindu 
Law and Usage are clear. Chidambaram 
Pillai V. Bengaswami Naicker (5) being 
referred to in the last edition of tbe latter 
as relating only to guardianship of family 
property. 

The conclusion in favour of the right of 
testamentary appointment is supported 
indirectly by tbe fact that except in 
Budhilalv. Morarji (7), where the point 
was taken but not decided, we have not 
been shown that unless perhaps in two 
cases any general objection to such an 
appointment was even suggested before 
tbe decision of the Madras Eull Bench 
although in several cases, for instance, 
Venkayyav. Venkatanarasimhalu (8), Sami 
Roto V. Elianaiha Bao (9) and In the 
matter of Srishchander Stngh (10), such 
an objection, if sustainable would have 
been conclusive. Of those two oases 
Alagappa Aiyangar v. Mangathayi Amman- 
gar (11) related to guardianship of tbe 
person and that of Soohah Durga Lai Jha v. 
Rajah Neelanand Singh (12) to guardian- 
ship of the property. There seems to be 
no reason in view of the considerations 
already referred to why the former decision 
should not be followed, although it appears 
to have been based entirely on Dr. Albrecht 
V. Bathee Jellamma (13), in wbioh the 
validity of tbe appointment was, so far as 
appears, not disputed. Tbe second authority 
calls for closer consideration, because 
Sadasiva Aiyar, J., \n Alagappa Aiyangar v. 
Mangathayi Ammangar (11) understood it 
apparently as contemplating an appoint- 
ment in respect of family property, whilst 


(7) (1907) 31 Bom. 413 = 9 Bom. L.R. 663. 

(8) (1997) 21 Mad. 401 = 8 M.L.J. 112. 

(9) (1905) 16 M.L.J. 357. 

(10) (1898) 21 Cal. 206. 

(11) (1916) 40 Mad. 672 = 30 M.L.J. 504 = 34 1.0. 

766. 

(12) (1867) 7 W.R. 74. 

(13) (1911) 22 M.L.J. 247-(1911) M.W.N. 63 = 11 

M.L.T. 63=13 I.O. 463. 
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Coutts-Trotter, J., InChidambaram Pillai v. 
Eangastvami Naicker (5) thought that it 
referred only to a possibility aud oontaics 
DO definite deoision. The answer to 
Sadasiva Aiyar, J., is however given in the 
judgment of Seshagiri Aiyar, J., in the 
ease last mentioned, that self^acquired as 
well as family property was in question ; 
and his further comment is significant. 
" In respect to such property which can 
hardly be disputed it is open to the 
testator to appoint a guardian to manage 
it. ” The recognition of that right in 
Subbah Durga Lai JhaY, Rajah Neelanand 
Singh (12) seems to me, with all respect 
for Ooutts-TrotCer, J., clear. No doubt the 
learned Judges there, as they avoided 
finding on the genuineness of the will 
relied on, were compelled to adjudicate, so 
far as the family property is concerned, 
with reference to representation and, so 
far as the separate property was concerned 
with reference to estoppel ; and they 
conceded that the Will in respect of the 
family property was in any event in- 
operative. But their treatment of both 
pleas depended on their conclusion that if 
the will was genuine, it conferred a definite 
legal character and that the Courts dealing 
with the earlier litigations and the then 
respondent in oonneotion with foreclosure 
were justified in assuming that it did so. 
No doubt the learned Judges in referring 
to the will as operative as regards the 
guardianship, said that it was not so as 
regards the family property. But it should 
be remembered that in the previous 
litigation relating to that property, the suit 
of 27-7-18A8, the guardianship was in 
dispute only between the alleged testa- 
mentary and the natural guardian, for both 
of whom the separate character of the 
property was common ground. This 
decision given in 1867 has not, so far as is 
shown, been subjected to adverse comment 
until now and it in my opinion corroborates 
strongly the inference based on the materials 
already considered. I hold that a Hindu 
can appoint a guardian of the person and 
property of his child by will, that the 
appointment of 1st respondent is not a 
nullity and that therefore the present 
appeal does not lie and must be dismissed. 
No order is made as to costs. 

We are however asked by a separate 
petition to interfere with the lower Court’s 
order in revision on the ground that it has 
failed to exercise its jurisdiction in respect 


of its omission first to consider certain 
allegations that 1st respondent has alienat- 
ed the minor’s estate without jurisdiction. 
The facts are that, in paragraph 17 (a), (6), 
(c) and ie) there are allegations of misap- 
propriation by Ist respondent for the bene- 
fit of or at the instance of 2nd respondent, 
who under the will is associated with her 
in the management of the minor’s property, 
and that the lower Court dismissed them 
on the sole ground that under the will lab 
respondent is not to be required to account 
in respect of her management. Whether 
evidence to prove these allegations was 
offered is not clear, bub it would have been 
useless to offer any. when a different 
ground of decision had commended itself- 
Ib is nob, however, possible for us to accept 
that ground. For, apart from the question 
whether the intention of the testator was 
that gross negligence or dishonesty by Ist 
respondent should be condoned, the 
allegations in para. 17 (e) and (/) are not, 
as they are stated, matters of account ; the 
contention that those in para. 17 (a) and 
(6) are so, because they relate to the 
disposal of the collections of the estate, 
cannot be accepted, when the suggestion 
is that the investment of those collections 
as corpus has been made with the object 
of benefiting 2nd respondent. In this 
respect the lower Court failed to exercise 
its jurisdiction. Wo must, therefore, set 
aside its order and remand the petition for 
further enquiry. As the effect of charges, 
such as those in question, must be cumu- 
lative, all the allegations in the petition will 
be open to further consideration, before 
orders are passed. Costs of the Civil 
Eevision Petition in this Court will ha costs 
in the cause and be provided for in the 
lower Court’s order. 

This result reached, it is unnecessary for 
us to consider the other failure to exercise 
the jurisdiction relied on in the Civil 
Revision Petition, the lower Court’s omis- 
sion to ascertain from the minor in person 
her wishes as to her guardianship and the 
proposal for her marriage, on account of 
which the removal of Ist respondent was 
principally asked for. Ib is sufficient that 
neither the Guardians and Wards Act nor 
any authority makes such ascertainment 
obligatory and that the lower Court may 
very well have refrained from seeing and 
questioning the minor in the exercise of 
its discretion, and which in view of her 
tender age was very likely sound and with 
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which therefore we cannot interfere. In 
this connection however, we think it 
advisable to direct the attention of the 
lower Court bo certain allegations as to 
the efforts by the both sides to interfere 
with the custody of the minor's person and 
to prevent her from coming from Gbidam' 
baram to appear at the hearing. Some of 
these allegations were made in this Court 
by affidavit in connection with an appli- 
cation for temporary injunction and it is 
not disputed that some of them were also 
made orally on the last day of the hearing 
in the lower Court. It will be for the 
lower Court to consider after obtaining 
any definite statement which either party 
may wish to make regarding the facts 
whether anything has been done which 
would constitute a disqualification for the 
custody and guardianship of the minor and 
whether the appointment of an impartial 
third person as guardian of either the 
person or the property is not advisable. 

In this connection reference must be 
made to C. R. P. No. 289 in which we are 
asked to revise an order by the lower 
Court granting an injunction restraining 
four persons specified, here petitioners from 
taking steps towards the minor’s marriage 
against the Isb respondent's wishes. This 
order was passed on the day on which 
the guardianship petition was dismissed 
on the oral application of first respondent’s 
counsel. Whether such an oral applica- 
tion should have been listened to it is 
unnecessary to decide but it may he 
observed that no special reason appears 
for the deviation from ordinary practice 
involved. Thera are however other funda- 
mental objections to what was done, for 
there was no proceeding before the Court 
initiated by the Ist respondent, in which 
even an interim injunction could have been 
granted, much less a permanent one, such 
as that before us. No notice was given to 
the persons, against whom the order was 
made ; and they are not alleged to have 
been in fact present. 

There was no evidence by affidavit or 
otherwise adduced for the Court to act on 
and the statement in the order that the 
facts were not disputed is futile, when the 
persons concerned to dispute them, those 
against whom the order was asked for 
never had an opportunity to do so. It is 
difficult to understand bow any one con- 
cerned can have thought that a permanent 
injunction granted in such a way could be 


legal. The Civil Revision Petition must I 
be allowed with costs against Isb respond- I 
ent, the injunction being dissolved. ' 

Devadoss, J. : — I entirely agree with 
the order passed by my learned brother 
and the reasons therefor, and I wish to add 
a few words of my own on the question of 
a Hindu father’s right to appoint a 
guardian by will for bis minor children as 
it is a question the decision of which, one 
way or other, will affect millions of His 
Majesty's subjects in this Presidency. 

Mr. Krishnaswami Aiyar who appears 
for the appellant contends** that under the 
Hindu Law a father has no right to 
appoint a guardian by will for his minor 
son, and relies for bis contention on the 
Full Bench ruling in Chidamb ira Pillai v. 
Rangaswami Nayaker (5). His argument 
is that it is settled law that a father cannot 
also appoint a guardian for his minor son 
by will when there is a joint family pro- 
perty, and that he cannot appoint a 
guardian for him if he bequeaths to him 
bis separate or self-acquired property, for 
that would mean the existence of two 
guardians, one in respect of joint family 
property and one in respect of his separate 
property. Hven if the Hindu father is the 
sole surviving member of a joint family he 
cannot appoint a testamentary guardian 
for his son who by birth acquires an equal 
right with the father in ancestral property. 
The right to appoint a guardian does nob 
go with the right to make bequests. For 
a testator cannot appoint by his will a 
guardian to a minor legatee, who is not 
bis child, and a Hindu who is dot empow- 
ered by Hindu LiW to appoint a guardian 
for his SOD cannot claim the right by virtue 
of his being able to leave his son some of 
his own property, and it is illogical to say 
that he can appoint a guardian in respect 
of his separate property when ho cannot do 
so in respect of joint family property. Wills 
and testaments were unknown to Hindii 
Law and therefore a Hindu father has not, 
by his personal law, a right to appoint a 
testamentary guardian for bis minor 
children. The right to appoint a guardian 
by will or testament is a creation of 
statutes in England, and there is no statute 
law in India empowering a Hindu father 
bo appoint a guardian by will.” 

The real question for consideration is : 
Has a Hindu father the right to appoint by 
will a guardian for his minor son ? It is 
considered as settled law that he oannob 
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appoint a guardian to manage tbe joint 
family property as the manager of the 
family is the guardian of all minor members. 
The last surviving member of joint family 
cannot appoint by will a guardian for hia 
son to manage the family property as it is 
said to be inoonaistent with theory of 
survivorship. If the father has not the 
right to appoint a guardian by will for his 
minor son by virtue of his being tbe father, 
he oaonot acquire tbe right by virtue of his 
power of disposition of his separate or self* 
acquired property; for it is a well known 
principle of law that a testator cannot 
appoint a guardian for a minor legatee only 
by reason of the disposition in his favour. 
A testator can appoint trustees to hold 
property for a legatee and that does not 
depend upon tbe legatee being a minor. So 
the right to appoint a guardian for a minor 
son is to be sought for elsewhere than in 
the power to bequeath the property to him. 
A father as well as a mother have 
obligations as well as rights in respect of 
their children during minority. Tbe penal 
law prescribes a penalty for abandoning a 
child and punishes any one who kidnaps a 
child under a certain age from the rightful 
guardianship. The father has the right bo 
the custody of the children against all the 
world till a court of law sees fit to take 
away the guardianship from him. Under 
the Hindu Law a father can give away a 
boy in adoption. The mother can give a 
boy in adoption only with the express 
permissiou of the father. Even where a 
father is a junior member of a joint Hindu 
family he alone has the right to give the 
boy in adoption. The managing member 
of a joint family has not the right to give 
in adoption any junior member who is not 
his own son. Tbe Hindu law recognises 
the right of tbe fai^her as paramount in 
this respect to that of tbe managing 
member of the family. Tbe Hindu Law 
permitted tbe father to sell bis sen. If 
such is the right of tbe father why could 
he not appoint by will some one to look 
after tbe minor son during his minority ? 
Tde answer is that the Hindu Law does 
nob permit it. On a close examination, it 
will be found that it does not prohibit or 
disoountenanoe such an appointment. Wills 
being unknown to Hindu Law no 
provision is found in the authorities as to 
the power of a father to apnoint a 
^stamenbary guardian for his minor son. 
The test on which reliance is placed is 


No. 27, in Chapter 8 of Manu. " The 
property of a student and of an infant, 
whether by descent or otherwise, let the 
King hold in his custody, until the 
owner shall have ended his studentship, 
or until his infancy shall have ceased 
in his sixteenth year.” The chapter 
is headed “on judicature; and on 
law, private and criminal. " Erom the 
said heading, the text appears to be a 
direction to the King’s Judges to do what is 
proper in the case of an infant, when bis 
property has to be protected. There is 
nothing to show that in the case of infants 
the father could nob exercise his right of 
guardianship. No doubt the King’s power 
was paramount. Bub that is no ground for 
saying that the father did not exercise or 
could nob exercise his right as guardian of 
bis own minor son ; for if he bad no power 
over bis son how did it allow a father to 
give away his son in adoption, thereby 
cutting off the son from all tbe benefits that 
would accrue to him in his natural family. 
Nor does the text in any way infringe or 
take away the right of the manager of a 
joint family bo have the guardianship of 
the minor members. I take it, though not 
without some hesitation, that the direction 
is only to the Judges bo decide causes that 
might come up before them. Whatever 
may be the meaning of the text, I think 
there is nothing in the Hindu Law to 
prevent a Hindu father appointing a 
guardian for the person of his minor son. 

The argument urged against this view is 
that there can only be one guardian for a 
minor and that there cannot be one 
guardian for the person and another for the 
property. No doubt there cannot be two 
guardians for one and the same property of 
a minor. Bub there is nothing in law or 
reason or equity bo prevent there being two 
guardians, one for the person and one for 
the property. Tbe Guardians and Wards 
Act expressly permits the appointment of 
more guardians than one — vide section 15, 
clauses (4) and (5). Where it is nob 
permissible to appoint a guardian for the 
property of a minor, a guardian for tbe 
person alone can be appointed by testa* 
ment. The case in Virupakshappa v. 
Nilgangava (14), decided by a Full Bench 
of tbe Bombay High Court is sufficient 
authority for this position. It is sheer 
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pedanbry to seek for texts or authority in 
ancient law books for giving relief suitable 
to the conditions now prevailing. The 
Code of Mann was intended for the 
primitive society which has long since 
ceased to exist. How would it be possible 
to enforce the law contained for instance 
in the following texts. 

270. A once born man, who insults the 
twice born with gross invectives, ought to 
have his tongue slit; for he sprang from 
the lowest part of Brahma. ” 

271. " If he mention their names and 
classes with contumely, as if he say ' Ob 
Devadatta, thou refuse of Brahmans,'’ 
an iron style, ten fingures long, shall be 
thrust red hot into bis mouth." 

380. “Never shall the King slay a 
Brahman, though convicted of all possible 
crimes : let him banish the offender from 
his realm, but with all his property secure, 
and his body unhurt." 

371. "Should a wife, proud of her 
family and the great qualities of her 
kinsmen, actually violate the duty which 
she owes to her lord, let the King condemn 
her to be devoured by dogs in a place much 
frequented." 

81. In Chapter 9 : "A barren wife may 
be superseded by another in the eighth 
year. She, whose children are all dead, 
in the tenth ; she who brings forth only 
daughters in the eleventh ; she who 
speaks, unkindly, without delay." 

It is unnecessary to quote further exam- 
ples from Manu to show the utter unsuit- 
ability of applying wholesale the directions 
or laws contained therein to the present 
society. It would be as absurd to apply 
tbe Code of Manu in its entirety to the 
present society as to apply tbe Levitioal 
law to modern Europe. When tbe family 
or clan lived in a small village it was 
deemed prudent to live jointly, to have one 
manager and to prevent alienation. But 
tO'day a member of a joint family may live 
in Bugland or America while the other 
members live in this presidency. If it is 
said that a father cannot appoint by will a 
guardian for his minor son because there 
is some joint family property, what is to 
happen to a minor whose father dies in 
California or South Africa ? If the boy 
bappcDB to be a minor at the date of his 
death no one can take charge of him or 
look after the property till an undivided 
cousin or a distant relative in India takes 
steps to protect him. If a aucoessful 


member of the bar or a member of the 
Viceroy’s Couneil who is a Hindu sends his 
son for education to Eton or Harrow and 
dies before his son attains age, should the 
boy be left to tbe tender mercies of an 
ignorant co-parcener by reason of the 
misfortune that the family owned an 
ancestral hut in a small village in the 
presidency ? The Court has to take into 
account the modern conditions in giving 
effect to ancient texts or law that was 
considered valid and binding once but 
which has been departed from generations 
ago. Tbe Hindu Law, as now obtains has 
departed in many vital respects from the 
law that was codified if such an expression 
could be used with regard to the Coda of 
Manu perhaps 2,000 years ago. 

The law of wills has grown up quite 
within recent times and judicial decisions 
have recognised tbe validity of Hindu wills 
and Hindu Wills Act bas put the matter 
on a satisfactory basis. The following 
passage from West and Bubler, page 657, 
illustrates the opposition to the recognition 
of wills by Codes. " Mr. Ellis thought 
that a Hindu could not make a will at all. " 
Strange’s Hindu Law, 419 : ** It is 

obviously opposed to the Brahmanioal 
family system and to the interest of 
tbe ancestral manes in the estate out of 
which sacrifices to them are to be provided. 
A general opinion unfavourable to the 
testamentary power was expressed by native 
judicial officers consulted in Bombay in 
1864. But tbe principle obtained early 
recognition, though but a qualified one, 
that what could be given away during life 
could be bequeathed by will. " Whether 
the law of wills has grown out of the 
powers to make gifts inter vivos or not it is 
unnecessary to enquire. It is sufficient for 
the present purpose to say that the wills 
had come to be recognised as valid by a 
long course of decisions, before the Hindu 
Wills Act was passed. The power of a 
father to appoint a guardian for his minor 
son by will was recognised in a case 
reported in Soohah Doorgah Lai Jha v, 
Bajah Neelanand Singh (12). All writers 
on Hindu Law without exception have 
recognised the right. Writers like Mayne, 
Trevelyan and Gour have accepted the 
father’s right to appoint a testamentary 
guardian as unoballangad. It was the con- 
sciousness of the people in this presidency 
that a father could appoint a testamentary 
guardian for his son till tbe decision in 
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Ihidambaram Pillai v. Bangaswami 
Jayaker (5) was givea. No one seriously 
* lisputed the right of the father to appoint 
t guardian for hU minor son. With due 
'espeot I must observe that the decision in 
Ohidambaram Pillai v. Rengaswami 
kayaker (5) is not only against the 
Donsoiousness of the people but is opp^ed 
bo their notion of the law on the subjeot. 
The point that was referred to the Full 
Bench in Chidambaram Pillai v. 
Rengaswami Nayaker (5) was “ whether it 
is oompebent to the only adult co-paroener 
of a Mitakshara family consisting 
of himself and his minor oo-parceners 
to appoint a testamentary guardian 
to the co-paroenery properties of the 
minor co-paroener?” and the answer 
given was in the negative. Seshagiri Aiyar, 
J., tries to explain Soobak Doorgah hal Jha 
v. Raja Neelanatid Singh (12) on the ground 
^ that the property dealt with was the 
self-acquired property of the testator. 

If the father had no power to appoint a 
testamentary guardian he could nob acquire 
the right merely because he had self-acqui- 
red property. There are remarks in the 
judgment to the effeot that there is nothing 
in Roman Law or English Common Law 
which empowers a father bo appoint a 
guardian for his minor children, Mr. Moyle 
in his book on Roman Law at page 
13 with regard to the Twelve Tables makes 
this observation. ** Nor did they include 
the leges regaiae, law and religion having 
now been differentiated. Much again 
relating to the effects of legal acts and 
dispositions which was the matter of 
common knowledge and formed no subject 
of dispute remained, as we might say, 
” Common Law ” the familiar possession of 
every citizen.” Liege in his book on Roman 
Law describes the various kinds of tutela. 
Tutela testimentaria was appointed by will. 
The duties of tutela are set out at page 
101 of his book. Pollock and Mabiland in 
their history of the English Law at page 
3U trace the origin of wills to very early 
times. " We may believe that even in the 
first days of Christianity the Church was 
teaching that the dying man was in duty 
bound bo make such atonement as possible 
for the wrongs that he had done and to 
devote to the relief of the poor and other 
pious works a portion of the wealth that he 
was leaving behind him * ♦ * * * From 
the middle of the 9bh century, we begin to 
get .doouments which are spoken of as the 


Anglo-Saxon wills and testaments.” Vol. 
II, page. 312 

With regard to guardianship the learned 
authors make this observation at page 415 
of the same volume : This part of our 

law will seem strange to those who know 
anything of its next of kin. Here in 
England old family arrangements have been 
shattered by seignorical claims, and the 
King’s Court has felt itself so strong that 
it has had no need to reconstruct a 
comprehensive law of wardship. That the 
King should protect, all who have no other 
protector, that he is the guardian above all 
guardians is an idea which has become ex- 
ceptionally prominent in this much governed 
country. The King’s Justices see no great 
reason why every infant should have a 
permanent guardian because they believe 
they can do full justice to infants. The 
testamentary power was hotly opposed by 
the King and his officers while it was 
sedulously supported by the Church and its 
dignitaries. Finally the Churoh triumphed. 
Until recently the Ecclesiastical Courts 
dealt with all testamentary matters and 
granted probata. So it was necessary in 
the time of Charles II bo have a 
statute empowering a father to appoint 
a testamentary guardian. This does not 
mean that under the Common Law the 
father had not the right of guardianship 
but under the peculiar tenures obtaining in 
England and the law of primogeniture the 
power of the father to appoint a guardian 
for his heir was resisted till the legislature 
had to intervene. There is nothing in the 
law of tenures in this country to militate 
against the right to guardianship of a father, 

and therefore it cannot be contended that 
that right was denied in ancient times. The 
decision in Chidambaram Pillai v. Renga- 
sioami Nayaker (5) can only govern oases 

where a testamentary guardian is sought to 
be imposed upon the co-parceners of a joint 
Hindu family. It cannot be extended so as to 
taka away the right of a father to^ appoint 
a guardian for the person of his minor 

SOD. • J* * 1 

The source of law is custom, judicial 
decisions and statutes. The custom as now 
prevalent recognises the father s right as 
shown by the numerous wills in 
guardian is appointed for the minor children 
by fathers : and the judicial decisions have 
recognised the right at least from the tinne 

of Soobah Doorga Lai Jha 
Neelamnd Singh (12) ; and the fact that the 
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questioned for a long number of years pan 
only be attributed to the consciousness of 
the people that it was in accordance with 
the custom prevailing among the people. 

I am led to make these observations in the 
hope that the decision in Chidambaram 
Filial V. Bangasioami Nayaker (5) will come 
up for re-oonsideration before long. 

In the present case the minor is girl. She 
can have no community of interest in 
property with her father. The question of 
joint family status cannot come in. I hold 

( that it is the inherent right of a father to 
have the custody of his minor children and 
that right is transmissible by will or 
testament, and there is nothing in the 
Hindu Law to prevent such transmission. 
There is a further argument which I need 
only mention, for it has not been pressed 
before us, that is, the applicability of the 
Code of Manu to the Dravidians of this 
presidency. Tbe English Judges who 
administered justice in the days of the 
East India Company took their law from 
tbe Pandits who always looked up the 
ancient texts for guidance. Tbe more 
ancient tbe text tbe greater was its sanctity 
and ergo its binding character. This view 
was sedulously propagated by tbe Pandiis, 
and the Judges who were ignorant of the 
customs of the people, naturally adopted 
tbe view of the Pandits. This question 
need not be pursued further. But it should 
be remembered when it is sought to apply 
wholesale what is foreign to the Dravidians 
to the conditions now prevailing. Tbe 
Courts in India are enjoined to decide oases 
aocordiDg to justice, equity and good 
oonsoienoa where no specific rule exists. 
There being no specific rule against the 
appointment of a testamentary guardian 
by a father for his minor children either in 
Hindu Law or in any valid custom, 1 bold 
that a father has power to appoint by will 
a guardian for the person of his minor 
children whether there be joint family 
property or not ; and that right does not 
depend upon the father being able to devise 
by will any property to his children for 
whom be appoints a guardian. 


SOHWABB, O.J. AND KRISHNAN, J. 

AnglO'Persian Oil Company^ Ltd.t by 
their Agents Messrs. Shaw Wallace S Co.^ 
Limited^ Madras — Defendant- Appellant. 

V. 

- P. S, Panchapakesa Aiyat — Plaintiff- 
Bespondent. 

O. S. A No. 59 of 1923, decided on the 
20th August, 1923, ftom the judgment of 
Kumaraswami Sastri, J., dated 9th July, 
1923. 

Arbitration Act, 8, 19 — Where there is agreement- 
to rtjer, patty may chjose the alternaUve tn the 
action utxUss he is estofped but dejendant may b& 
mulcted in costs if }ie led plaintiff to file suit. 

If there ie a submission for referenoe to arbitra- 
tion aud a party obooses to bring bis suit, the oibec 
p4riy can then decide whether or not he will 
remain before the Court, which he indicates by 
taking some step in tbe action, or whether be will 
avail himself ot bis oontraotual rights to have tha 
dispute teterced to arbitration. If be bad misled 
the plaintid in some way into bringing tbe suit,, 
it might be a good ground lor puni^biDg him in 
costs and if the misleading had been definite 
enough to amount to a pariioular statemenC that 
he would not apply to have tbe matter referred to 
arbitration and would submit to tbe jucisdiotioo of 
tbe Court, it might even amount to an estoppel, so 
as to prevent bim from making an application 
thereafter. Tbe Court, where there is a submiesion 
to arbitration, in order to refuse to stay the 
pt'^oeedings, must be eatibfied that there is no 
Buffioient teasoo why tbe matter should not be 
referred to arbitration in acoordanoe with the 
submission, that is, really saying in other words, 
that the onus is on the party resisting the applica- 
tion for slay to show some sufficient reason why 
in the particular oase the parties should be relieved 
from the obligation wbioh they have oontiaoted, 
namely, that their case should go before arbitrators 
seieoted by tbem and not before tbe ordinary 
tribunals of the land. There are oertain well- 
defined insiaaoes where a court almost invariably 
refuses to stay, ouoh as a case where there are 
serious allegatious of fraud. There are oases where 
tbe point involved is a novel or difficult point of 
law whiob the Court is satisfied is bound to oome 
back by way of special oase to it to decide or where 
it comes to the oonolusion that the sending of the 
oase to I he arbitrators will involve a waste of time 
and expense. [P. S37, Cs. 1 and 2 ] 

Vere Mockett iostruoted by Short Bewes- 
(£ Co. — for Appellants. 

T. S. Anantarama Aiyar — for Kespon- 
dent. 

Schwabe, C. J. : — This is an interlooD' 
tory appeal from tbe order of Kumaraswami 
Sastri, J., refusing to stay an action on an 
application made under the Arbitration Act, 
the suit being on a oontraot which contains 
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an arbitration clause referring any question 
or dispute which may arise under the con- 
tract to two European merchants resident in 
Madras and in the event of their disagreeing, 
to an umpire chosen by the arbitrators 
before commencing the reference. 

The view expressed by the learned Judge 
in his judgment is that as the defendants 
had been threatened with legal proceedings 
for a considerable time and had not then 
called the attention of the plaintiffs to the 
arbitration clause or said that they were 
willing to refer to arbitration and objected 
to the litigation, that is a ground for 
refusing to stay on an application on the 
part of the defendants after the action was 
brought. I do not agree. There is no 
authority in support of the proposition 
which has been adduced before us and I am 
satisfied that the reason is that there is no 
such authority and I can see no ground on 

I principle for so holding. The law provides 
that if there is a submission for a reference 
to arbitration and a party chooses to bring 
his suit, the other party can then decide 
whether or not he will remain before the 
Court, which he indicates by taking soma 
step in the action, or whether be will avail 
himself of his contractual rights to have the 
dispute referred to arbitration. If be had 
misled the plaintiff in some way into bring- 
ing the suit, it might be a good ground for 
I punishing him in costs and if the mislead- 
ing had been definite enough to amount 
to a particular statement that be would 
not apply to have the matter referred to 
I arbitration and would submit to the juris- 
I diction of the Court, it might even amount 
I to an estoppel, so as to prevent him from 
I making an application thereafter. But I 
I can see nothing of the kind in this case. 

The question then remains as to whether 
or not this is a case where the discretion of 
the Court under section 19 of the Arbitra- 
tion Act should be exercised in favour of the 
defendants by referring to arbitration or 
whether this is a case which should be kept 
before the Court. In that matter the learned 
Judge has not exercised any discretion ; but 
on appeal as we are disagreeing with the 
grounds which ho has given, it is open to 
the unsuccessful party below to ask us to 
exercise the discretion which he could have 
asked the learned Judge to exercise there. 
"We, therefore, consider it for ourselves. 
As I understand the principle in England 
and here, the Court, where there is a 
submiBsioD to arbitration, in order to 
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refuse to stay the proceedings, must be 
satisfied that there is no Bufiioient reason 
why the matter should not be referred 
to arbitration in accordance with the 
submission, that iB, really saying in other 
words that the onws is on the party 
resisting the application for stay to show 
some sufficient reason why in the parti- 
cular case the parties should bo relieved 
from the obligation which they have con- 
tracted namely that their case should go 
before arbitrators selected by them aod 
nob before the ordinary tribunals of the 
land. There are certain well-defined 
instances where a Court almost invariably 
refuses to stay, such as a case where there 
are serious allegations of fraud. There are 
cases where the point involved is a novel 
or difficult point of law which the Courtis 
satisfied is bound to come back by way of 
a special case to it to decide or where it 
comes to the conclusion that the sending 
of the case to the arbitrators will involve 
a waste of time and expense. 

Having considered this case, I am nob 
satisfied this is a case which it is not 
proper to refer to arbitration. From 
several aspects of the case, it is clear that 
evidence will have to be gone into unless 
the arbitrators are persons who have know- 
ledge of their own so as to make it unneces- 
sary to have the whole evidence before 
them. The actual point of construction, 
as I understand it, is not a point which 
seems in any way beyond the powers of a 
commercial man to grapple with. If at 
any time there is a really difficult point of 
law in which the opinion of the Court is 
required, there is ample provision in the 
Arbitration Act for taking the opinion of 
the Court. 

In these circumstances, this order is 
wrong and the appeal must be allowed 
with costs here and the action stayed. 
The costs of the application before the 
learned Judge will follow the event of the 
arbitration. Certified for Counsel in the 
motion before the learned Judge. 

Krishnan, J. : — This case is governed 
by section 19 of the Indian Arbitration Act 
of 1899. Under that section the Court 
should refer in accordance with the arbitra- 
tion clause in the contract a case like this 
to arbitrators unless it is satisfied 
that there is sufficient reason why it 
should not do so. The section puts the 
burden upon the person who seeks to get 
the stay refused bo show good reason for 
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taking snob action. The learned Judge in 
his judgment has given two reasons for 
refusing stay in this matter and for going 
on with the suit in Court. He says that 
there is no sufficient indication in the 
correspondence nor even in the replies to 
the lawyer's notices threatening legal 
proceedings* that the defendants were ready 
and willing to have the matter arbitrated 
upon. Apparently this refers to the last 
clause of section 19 which lays down as one 
of the conditions for the exercise of the 
discretion under the section that the appli> 
cant was at the time when the proceedings 
were commenced, and thereafter ready and 
willing to do all things necessary for the 
proper conduct of the arbitration. The mere 
fact that in the replies to letters sent by the 
opposite side threatening legal proceedings 
the defendant company did not write back 
to say “ No, you cannot take legal proceed- 
ings against me ” is no ground for bolding 
that they were not ready and willing to 
submit to arbitration if it became neces- 
sary to do so. The plaintiff in this case 
never asked the defendant to nominate 
bis arbitrator or do anything in connec- 
tion with the arbitration in this case. 
If be had done so and if the defendant had 
refused to agree, it might well be said that 
he was not ready and willing to do all 
things necessary for the proper conduct of 
the arbitration. I am unable to accept the 
learned Judge’s view, that in this case 
there is any indication either in the corre- 
spondence or in the replies to the lawyer’s 
notices that the defendant was not ready 
and willing to have an arbitration. 

The other ground taken by the learned 
Judge is that already a heavy stamp fee 
has been paid for the case and that it would 
be a waste of money if the case is sent to 
arbitrator. That is a matter which defend- 
ant could not have helped. If the plaintiff 
knowing full well that be was bound by 
the arbitration clause rushed into Court 
and spent money in Court-fae, that could 
not in any way affect the defendant’s 
applying for stay under section 19, for all 
that he has to do under the section is to 
apply to the Court before filing his written 
statement to stay the suit. The expense 
of paying Court-fee would have been 
incurred already in every case ; it cannot 
well be treated as a good ground for 
refusing to stay the casei 

These are the two grounds upon which 
the learned Judge has based his order 


refusing the stay. The respondent before ua 
has taken another ground as well in support 
of the order of the learned Judge. He 
contends that the question which has 
to be dealt with in the present dispute 
being the construction of a written contract 
between the parties, it is a matter more 
fit for the Court to dispose of, than for 
arbitrators and that therefore the Court 
should retain the case on its own file 
and not refer it to the arbitrators. As 
regards that point the learned Chief Justice 
has fully dealt with it and I need hardly go 
over the same grounds as I agree with him 
in what be said on the point. 

The learned Judge has not put the case 
on that ground at all so that we cannot say 
that he exercised bis discretion on such 
a ground as that. We are therefore free 
to exercise our own discretion on the point 
and in exercising that discretion I am 
satisfied that this is a fit case for staying 
the action and for sending it to arbitrators 
as the construction of the document as well 
as the facts to be found in the case seem 
to be more fit for two European merchants 
who are familiar with oil contracts to deal 
with. 

In these circumstances I agree with 
the learned Chief Justice that this appeal 
must be allowed and that the stay applied 
for should be ordered. I agree also as 
to the order about costs proposed by 
the learned Chief Justice. 

Appeal allowed. 
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Thaikkottathil E.unhee7i and others — 
Accused-Petitioners. 

Cr. Bev. Case No. 66 of 1923, decided 
on the 2nd August, 1923. 

Grim. Pro. Code, S 223-^AccTJsed convicted 
und^.r S. 126. Railwaus Act. on the strength of 
8 149. Peml Code~No mention of charge under 
3. 149, Penal Code— "Conviction is illegil. 

The aooused bad been ooovioted, inter alia of 
an ofianoe under S 126, Railways AoS, the oonvio- 
tion being by force of 8. 149. Penel Code The 
charge framed against them made oo mention of 
8. 149, Pena! Code. Held : the oooviotion by foroa 
of 8. 149, Penal Code, was illegal. [P. 339, 0. 2.] 

P. Govinda ^enoti — for Petitioners. 

The Public Prosecutor — for the Grown. 

BanidSaill, J. ; — The petitioners in this 
case (accused 4 to 9, 11, 12, 14, 15, 16, 19 
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to 21, 23 to 27) were oonvioted, along with 
others, under section 143, Indian Penal 
Oode, and section 126 of the Bailways 
Act. 

The propriety of the conviction under 
section 143, Indian Penal Code, has not 
been questioned before us. As to the 
other, it was contended before us that the 
conviction is erroneous, as no specific acts 
on the part of the accused, in respect of 
the railway line have been proved. The 
proseoution evidence merely amounts to 
this, viz., that the accused were members 
of a large mob of about 500 Moplahs, some 
of whom (not identified with the accused) 
removed rails from the line, damaged the 
points and signals and out the wires of the 
block system. 

The learned Public Prosecutor contends 
that the conviction is right, if considered 
as one under section 126 of the Bailways 
Act, read along with section 149, Indian 
Penal Code. Assuming this contention 
may be ultimately upheld, though it is 
opposed to the decision in Criminal Appeal 
No. 191 of 1922, there is the further 
difficulty in this case that the accused 
were not charged under section 126 
(Bailways Act) and section 149, Indian 
Penal Code. No reference is made to 
section 149, at any stage of the proceed- 
ings in the Court below. The learned 
Public Prosecutor contends that it is 
unnecessary to mention it, that it does not 
create a new offence, that the application 
of the section is analogous to the appli- 
cation of sections 34 and 35 and 114 of 
the Code. It may be that, to a certain 
extent, it is analogous to section 114. 
But, on the other hand, it may be that 
the omission to refer to the section in the 
charge is a serious defect and considerably 
prejudices the accused. In Befarred Trial 
No. 85 of 1922 Oldfield and Devadoss, J-T , 
held that the conviction under sec- 
tion 302 was bad, when it would besustained 
only under sections 149 and 302, sec- 
tion 149 not being mentioned in tbe charge. 
I agree with this decision. In Cr. B. C. 
No. 662 of 1921, his Lordship the Chief 
Justice, dealing with the converse conten- 
tion that the only charge was under 
sections 149, 353 and 341 and that there 
was no charge under sections 353 and 341 
separately, says : 

“It jg inteaded to ohargo these persoas and 
does ohacge them both with the offence under 
S. 149 and also separately with the offences 
under Ba. 353 and 341, 


This language suggests that the offence 
under section 149 may be regarded as a 
separate offence. However this may be, I 
do not think it is necessary to lay dcvwn a 
different rule, from that laid down in 
Beterred Trial No. 85 of 1922. The 
contention of tbe learned Public Prosecutor 
must therefore be disallowed. I agree 
with my learned brother in thinking that 
this is not a matter, in which it is necessary 
to order a retrial having regard to tbe time 
that elapsed. 

The result is, the Bevision Petition must 
be allowed, so far as the oonviction under 
section 126 is concerned and the rest of 
it is dismissed. Tbe accused will undergo 
only tbe sentence of six months’ imprison- 
ment, with reference to tbe conviction 
under section 143, Indian Penal Oode. 

W^allace, J. : — The petitioners in this 
case have been convicted, inter d.lia, of 
an offence under section 126, Indian 
Bailways Act, the conviction being by 
force of section 149, Indian Penal Oode. 
A technical plea is raised on their behalf that 
since the charge found against them made 
no mention of section 149, Indian Penal | 
Code, the conviction by force of that j 
section is illegal, and tbe point for decision | 
is whether, when an accused person is 
convicted of an offence constructively, by 
force of section 149, Indian Penal Oode, 
it is necessary that the charge should have 
set out that section. 

2. It is obvious that section 149 is 
not a section, which creates in itself an 
offence. The offence committed was one 
under section 126, Indian Bailways Act, 
and that offence was set out in the charge. 
Hence section 221, Ocimioal Procedure 
Code, has been complied with. But appeal 
is made, I presume to section 223 and I 
am of opinion that that must prevail. I 
think it was essential that tbe petitioners 
should have had notice that the charge 
under section 126, Indian Bailways Act, 
was a charge not that they had themselves 
physically taken part in that offence, but 
they were members of an unlawful 
assembly, which in proseoution of its 
common object committed that offence, 
or that they, being members of that 
assembly, knew that such offence was 
likely to be committed by it in prosecution 
of its common object. This was, in my 
opinion, essential in order to give appel- 
lants sufficient notice of the matter with 
which they were charged. Otherwise, tho 
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poUtioners would not definitely know wbioh 
of three charges, i.e., the charge of the 
sabstantive offence and the two alternative 
charges by force of section 149, they were 
being called upon to meet. 

3. The inclusion of section 149 in the 
charge also ensures that the Court has 
given and will give its mind to the question 
of the guilt of the accused from the point 
of view of that section. The judgment in 
this case shows no indication that that 
was done. 

4. 1 hold, therefore, that section 223, 
Criminal Procedure Code, was not followed 
and that the charge thus was defective and 
erroneous. The next question will be 
whether the petitioners were in fact misled 
by such defect or error, so that it has 
occasioned a failure of justice (section 225). 
I think there can be no doubt that it has 
prejudiced the petitioners’ defence. It may 
well be that the effect of section 149 may 
be different on different members of the 
same unlawful assembly (see Jahir-ud- 
din v. Queen-Empress (1).) So far 
from considering this aspect of the case, 
the lower Court has not even recorded 
a finding, as to what the common object 
of the unlawful assembly was, while tbe 
petitioners were members of it, or whether 
petitioners knew that an offence under 
section 126, Indian Railways Act, was 
likely to be committed by it in prosecution 
of its common object. In addition to this, 
tbe charge, as it stands, might well have 
led the petitioners to believe, as they plead 
that they were called upon to answer a 
charge of having themselves physically 
taken part, in the destruction of the railway 
to support which there was no evidence on 
the prosecution side. 

5. 1 would therefore agree with the 
order proposed by Ramesam, J. Considering 
the time that bad elapsed since the offence, 
1 agree that this is not a case for ordering 
retrial, for the offence under section 126, 
Indian Railways Act, by force of sec* 
tion 149, Indian Penal Code. 

6. I would add that to comply strictly 
with the law, a Court trying an accused 
person for an offence, wbioh is an offence 
by force of section 149, Indian Penal Code, 
ought to state that fact and name that 
seotion in tbe charge. 

Sentence reduced. 


(1) (1896) aa Oal. 306. 
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Mrs. K. Burke — Accused-Appellant. 

V. 

T. C. W. Shipp — Complainant- Respond' 


enb. 


Cr. App. No. 72 of 1923, decided on the 
6th September, 1923, against the order of 
tbe District M&gistrate in C. C. No. 77 of 
1922. 


(a) Penal Code, Ss. 499 and 500 — Publication 
to a third person is essential^The libel should have 
been read bp at least one other person than tha 
defamer and the defamed — Mere communication to 
the person defamed is not enough — The prosecution 
should prove affirmatively that the accused pub- 
lished the libel and the fact that the accused haa 
omitted to deny publication will not supply the 
deficiency — But u^ords written outside a cover may 
be presumed to be published notionally. 

A letter is deemed to be published both where it 
is posted and where it is reoeived. It is a question 
of opinion in each case whether a charge of 
ingratitude is defamation. [P. 343, 0. 3.] 

Where on an envelope sent by tbe accused to 
the complainant there is a strongly worded moral 
maxim against ingratitude but there is nothing in 
the writing to oonneot it with tbe oompiainant or to 
show that any people understood it in a defamatory 
light, it is not defamation. [P. 343, C. l.J 

Where A sends to tbe oomplainant a letter stating 
that he (A) bad received it from tbe accused but A’a 
covering letter is not produced and A was not exami- 
ned and there was no other evidence that tbeaooused 
had sent the letter except tbe complainant’s alleged 
belief, held that there was no evidence sufiSoient to 
support complainant’s case. [P. 343. C. a.] 

(b) Criminal trial — Production of libel in 
original is essential. 

In case of written defamation the Court should 
insist on the production of the original and should 
not easily admit certified copies. [P. 341, O. 3 ] 

(o) Crtm. Pro. Code, 8. 198. 

No speoifio reference to every exhibit need be made 
in a complaint of defamation. [P. 341. 0. l.J 

L. A. Govindaraghava Aiyar — for 
Appellaut. 

K. S. Jayaram Aiyar — for Respondent. 

V. L, Ethiraj — for the Grown. 

Odg^ers, J.: — In this case tbe appellant 
was charged under section 500, Indian 
Penal Code, with having defamed tbe 
respondent. The alleged defamation falls 
under two beads, wbioh have been called 
in this case, Ex. A (1) and Ex. B. In the 
complaint, Ex. B, the material portions 
thereof are more or less stated in detail 
in paragraph 4. As regards Ex. A (1). it 
is said that the complaint is defective, ii^ 
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that there is no spaoifio referenoe to 
fiZ. A (1) in it. Paragraph 3 of the 
complaint runs : 

“ the aooased, on learning of the said 
marriage, i.s., the seoond marriage of the 
oomplaioant, aoted malioiously, in spreading 
oolamoious reports, regarding the oomplaioant's 
oharaoter, with intent to defame him and ruin hie 
standing and position.” 

Several authorities were cited to induce 
us, to hold that, as Ez. A (1) was not 
specifically referred to, in the complaint, 
that there was no complaint at all as re- 
gards that defamation and that, therefore, 
the whole proceedings with regard to that 
item are null and void. I have carefully con- 
sidered the oases cited, namely. Empress of 
India v, Kallu (1), Queen Empress v. Deoki- 
nandan (2) and In re Pedda Anjinigadu (3) 
and 1 think that they have no bearing on 
the present case. All that section 198 of 
the Criminal Procedure Code requires is 
that ; 

* no Court shall taks oognizaooe of an offenoe 

falling under Chapter XXL of the Indian Penal 

Code except upon a oomplaint made by 

Bome person aggrieved by such an oSenoe.’ 

In Chidambaram Pillai v. Emperor (4) 
it was held that it was at most an 
irregularity, if, in a complaint of sedition, 
the seditious speeches and words were not 
set out. The charge in the present case is 
quite specific and contaios the words 
alleged to he defamatory in Ez. A (1). I 
am of opinion that this objection fails. 

A great deal of our time and a great deal 
of the time and the ingenuity of the learned 
Vakils, who appeared before us, were wasted 
on account of the manner in which these 
proceedings bad been conducted in the 
lower Court. The alleged libels themselves 
were apparently filed in the District Court 
in Bangalore, in oonneotion with a suit, 
which tbe daughter of the accused had 
brought, against the complainant, in 
tbe present case, for breach of promise of 
marriage and seduction. As we bear, judg- 
ment went against the complainant in that 
case, for a considerable sum, and he appeal- 
ed to the Honourable the Resident from 
that judgment. Considerable time was 
occupied in a discussion, as to whether or 
not tbe originals were actually in tbe lower 

4l) (1883) 6 All. a33«(1883) A.W.N. 1 
<2) (1887) 10 All. 39 = {1867) A.W.N. 264. 

(8) (1921) 13 M.L.W. 695«(19ai) M.W N. 614. 

M) (1909) 82 Mad. 8 = 6 M.L.T. 1=9 Or. L.J. 108 
«l I.G. 22. 


Court, when this case was heard. The 
complainant has sworn to an affidavit, 
in which he says that the originals were 
in Court and he gave this deposition with 
reference to them. In this deposition, 
however, which he signed as correct, the 
referenoe is, with a single ezeeption, to 
certified copies and not to the originals. 
It strikes me as an extraordinary way to 
proceed with either a criminal matter in 
defamation, or a civil action, without the 
alleged libels in original being not only 
not produced, but closely scrutinised by 
the Court and placed before the witnesses. 
The learned Vakils on either side could be 
of no assistance in this respect, as neither 
of them appeared in the Court below. 
Mr. Jayarama Aiyar for the respondent in 
this appeal argued that a further opport- 
unity should be given to the prosecution to 
produce the originals ; but, for the reasons 
I am about to give, it seems to me that 
such a course would not only be unfair to 
the accused in the appeal in its present 
state, but further, that points for consider- 
ation here can be disposed of, without 
reference to this point. 

I may perhaps usefully make some 
general remarks with regard to charges of 
defamation, before I come to the particular 
matters charged in the present case. It 
seems to me to be undoubted that the law 
in India demands publication, i.e,, that 
the defamatory matter was read by at 
least one other person than tbe defamer 
and the defamed. The words of sec- 
tion 499. Indian Penal Code, are : 

" Makee or publishes any imputation ooDoeruiog 
any petBOO iotendiog to barm, or knowing or 
having reason to believe that euob imputation will 
harm the reputation o( auoh person, etc. 

To my mind, a person who makes an 
imputation intending to harm is not guilty 
of an offence, if be either makes such 
imputation and. for instance, looks it away 
in his safe, or otherwise prevents it, from 
getting to tbe knowledge of anybody except 
himself. The intention to barm can only 
be evidenced by some overt act, which in 
this case would be publication as it is 
called, i,e„ bringing it to the knowledge of 
some person other than the defamed. I 
think this is clear from Expln. 4 to the 
section, where it is pointed out that a 
person’s reputation is not the estimation 
in which he holds himself, but the 
estimation in which ha is held by others. 
Thus it is impossible to barm, unless 
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these others, or at least ooe of them, has 
knowledge of the defamatory statement. 
As has been constantly pointed out, the 
Eoglish Criminal Law of libel is different. 
There, a defamatory statement made only 
to the person defamed may be the subject 
of a prosecution, provided the defamation 
would lead to a breach of the peace. This 
view is supported by the Full Bench ruling 
in Qiieen-Empress v. Taki Husain (5). It 
is perfectly clear what the question before 
the Full Bench there was, from the judg- 
ment of Mahmood, J., at page 219 of the 
report. He says : 

the question before us is an extremely limited 
one, namely, whether or not a libellous oom- 
munioatioD made only to the person whose 
character is attacked amouots to the odence of 
defamation, as de6ued in 8. 499 of the Indian 
Penal Code.’* 

and the question is answered by the 
majority of the Full Bench in the negative. 
Tbis being the law, it is clearly the duty of 
the prosecution to prove affirmatively that 
the accused published the libel (see 

( Jeremiah v. Vas (6) ) and the fact that the 
accused has omitted to deny publication 
will nob supply the debcienoy. In that 
case, a difference of opioion arose between 
Sundara Aiyar, J., and Phillips, J., on 
the question, as to whether the conviction 
should be set aside, or fresb evidence 
recorded, where tbe Magistrate had impro- 
perly refused to take evidence, which the 
prosecution attempted to adduce. On 
reference to a third Judge (Benson, J.), 
additional evidence was taken. We have 
no evidence in the present case, that tbe 
prosecution protested, when the District 
Magistrate returned tbe original defama- 
tions to the Resident’s Court, though it is 
said that the Counsel for tbe accused did 

1 protest against the reception of certified 
copies. I think the learned District 
Magistrate was wrong in conducting the 
proceedings on certified copies alone, if in 
fact he did so ; but I am willing for he 
purposes of tbis case to assume that 
Mr. Skipp’s affidavit is correct and that he 
actually bad tbe originals in his hands 
when be gave bis evidence. 

Now, Bx. A (1) is said to have been a 
letter posted in Bangalore by tbe Appellant 
bearing postal seal ; 


<6) (1884) 7 All. 205 = (1884) A.W.N. 340 (F.B.). 
(6) (1911) 36 Mad. 467-29 M.L.J. 73 = 10 M.L.T. 
606= (1911) 2 M.W.N. 676 = 19 Cr.U.J, 

666=12 I.C- 961. 


Bangalore, 4th January 1932, 8-45 a. m.’* 
and the following words were written on- 
the outside of the cover, though it is not 
clear from the evidence, whether they 
were written on the front or the back of. 
the cover : 

“ Worse than the thief is the ingrate, for he is a 
thief who steals our goodness aud kindness. Then 
stabs you, then twists the dagger,” 

It was addressed to Mr. T. 0. Skipp- 
St. Marks Square, Local. Mr. Skipp’ s evi- 
dence with regard to Ex. A Q) is exceed- 
ingly meagre. He say that some time in 
January, 1922, he received a letter from 
the accused or rather a new year wish and 
that Ex. A (1) is a copy of tbe words 
written on the cover. He further says : 

“I am positive these letters” (iuoludiug Ex. S’ 
to which further reference will be made) ” were 
written by the accused. She has admitted them 
in Court ”, 

To begin with, assuming as I have said, 
that Mr. Skipp had the original in his 
bands and that it bears the post mark as 
stated, it is to my mind doubtful if 
Mr. Skipp s deposition can be said to be a 
proof of the handwriting of tbe accused. 

I am assuming in his favour that the 
latter was posted and received by him. 

As tbe words were written on the outside 
of the communication, it would fall within 
tbe decisions relating to postcards. It 
has been held that there is evidence of 
publication, if the libel be written on a 
postcard. Lord Reading, C.J., in Huth v. 
Huth (7) says : 

” The mere fact that the words are written on ss 
poBtoard which ie posted must be taken as some 
evidence that a third person will read it or has 
read it.” 

The publication in this sense is merely 
notional. No person has been called to 
actually prove that it was read. As I 
have already stated, this may not be 
necessary ; but more significant still, no 
person has been called to say that he or 
she read the words complained of and 
connected them with Mr. Skipp, the 
addressee. In the absence of the original, 
which is again to be greatly deplored, I 
will assume in favour of the prosecution 
that the words complained of were 
written on the front of the cover and 
therefore must have been more or less 
close to the name of the addressee. If the 


(7) [1916] 8K.B. 32 = 84 L.J.K.B. 1307 = 113 L.T,- 
146 = 31 T.L.R. 360. 
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words are defamatory, — on which more 
hereafter — ii appeals to mo extremely 
doubtful whether it can be presumed that, 
in the absence of positive evidence that 
the words were ever actually read by any- 
body, the words are connected with 
Mr. Skipp. The words are said to be taken 
from a book of moral phrases and maxims 
called “ Brass tacks " and I find it 
extremely difficult to say that the words 
must inevitably have been taken to 
refer to Mr. Skipp, by reason of the 
national publication which is presumed, 
when an open communication is sent 
through the post. Are the words defama- 
tory ? There is one case of the year 1869, 
Cox V. Lee (8), in which it was held 
actionable to charge a man with ingrati- 
tude. There is no question, of course, 
that this could not be the subject of a 
criminal charge under the English law. I 
am very much inclined to doubt whether, 
under the terms of section 499, Indian 
Penal Code, bo charge a man with 
ingratitude involves an intention to harm 
the reputation of such person. It would 
depend largely on evidence as to the 
reputation that the person enjoyed in the 
society, in which he moved, for gratitude 
or other proper, but not necessary, 
ingredients in a good character. I am, 
however, content to say that presuming 
publication in favour of the oomplainaot 
and even assuming that the words in 
question are capable of a defamatory 
meaning, there is no ground in the cir- 
cumstance of their appearing in Ex. A for 
oonneotiog them with the oomplaioaut. 

Now with regard to Ex. B : The evidence 
with regard to Ex. B is also in my opinion 
strangely deficient. It again depends 
entirely on the deposition of the com- 
plainant himself. B is said to be a letter 
written to one of the complainant's sons, 
then in Eogland, by the accused and it 
contains statements which, it has not been 
contended, may not be defamatory of the 
accused. Here again, the complainant 
says he is positive that this letter was 
written by the accused and that she has 
admitted them in Court. We have no 
evidence but it may be that this so-called 
admission refers to something that occurred 
in the breach of promise trial. The 
admission has not been produced or 


<8) [1869] L,R. 4Ex. aB4a36 L.J. Ex. 319 = 91 
L.T. 178. 


exhibited, and, under the oiroumstanoes, 
we can pay no regard to it whatever. It is 
said or assumed that Ex. B must have been 
posted by the accused in Bangalore, to the 
complainant s son in England, and it is 
then said by the complainant that he 
received the letter complained of, Ex. B. 
enclosed in a letter of the son to him, the 
complainant. Much argument was expen- 
ded on the question as to whether, assuming 
this letter was posted in Bangslore, there 
would be any publication in British India, to 
bring it within the jurisdiction. As I have 
stated above, the complainant most prove 
publication in fact. The words must be 
published within the territorial jurisdic- 
tion. a. V. Burdett (9) is an authority for 
saying that a letter is deemed to be 
published both where it is posted and 
where it is received and opened. Here 
even the original of Ex. B would seem to 
bear no marks of posting whatever the 
complainant says : 

“Cyril (that is one of bis sont) sent me Er. B 
with a letter. I have not got that letter, I not 
know where it is." 

This seems to justify the assumption 
that Ex. B was enclosed in a letter of 
Cyril’s to his father, the complainant. 
There is no legal evidence that Cyril ever 
received Ex. B, or returned the letter with 
its original cover ; and there is no evidence 
from the complainant of any posting of 
the letter by the accused in Bangalore or 
elsewhere. I am ready to assume in favour 
of the prosecution that, if it is proved that 
the letter bad been posted, it is immaterial 
whether it bad been posted in Bangalore 
or in Mysore Territory. The learned 
District Magistrate as J. P., would have 
jurisdiction over European British subjects, 
to which class the accused belongs, in 
Mysore. But as to the posting of the 
letter, there is again only the presumption 
that, when the complainant said that be 
was postive that that letter was written 
by the accused, that wassufficieut to prove 
her bandwriting. Assuming that posting 
in Bangalore, if proved would be sufficient 
publication, unless the accused could show 
that it bad come directly and unread into 
the possession and control of the com- 
plainant, on the authority of B. v. 
Burdett (9), it seems to me fatal to the 
prosecution case that the son was not 
examined, either in person, or in commis- 
sion to prove receipt of this letter. That 


(9) 4 B. and A. 96. 


344 


BURKB V. SKIPP (Hughes. J.) 


1904 Madras 


will be evidence that it had been sent 
through the post. It would also have 
been satisfactory, but perhaps strictly 
unnecessary, if he could have proved that 
he bad read the contents. On the bare 
deposition of the complainant, with all the 
deficiencies, it, in my opinion, presents, 

I am of opinion that it has not been proved 
that Ex. A (1) emanated from the accused. 
This seems to bo fatal in the case of 
Ex. B also. 

Before finishing. I should like to 
emphasize the fact once more that, though 
I expressed great surprise at the hearing, 
at the course adopted by the learned 
District Magistrate, in allowing certified 
copies of the libels to go in, my judgment 
is based on the assumption that nothing 
but the original libels were before the 
Court and in the hands of the witness, 
when he gave his deposition. 

On these grounds, I am clearly of opinion 
that the conviction on neither of these 
alleged libels can stand and that the 
conviction must be set aside. The fine 
inflicted on the accused must be refunded, 
if it has been paid. 

HugBes, J. : — The accused has been 
found gudty of defamation under section 500 
of the Indian Penal Code. There are two 
counts in the charge. The first count 
relates to certain alleged defamatory v7ords 
said to have been written by the accused, 
on or about 12th January, 1922, at 
Bangalore, in a letter to the son of the 
complainant. The second count relates to 
certain words, alleged to have been written 
by the accused, on or about 4th Janu- 
ary, 1922, at Bangalore, on the outside of 
envelope, addressed and posted to the 

oomplainant. 

The case has been badly handled 
throughout. The complaint itself is exceed- 
ingly vague acd does not even specifically 
refer to the matter of the second count. 
There is a mass of irrelevant evidence. 
The deposition of P. Ws. 2 to 9 are of no 
use whatever. But the most serious defect 
is that the original writings containing the 
alleged defamation referred to in the counts 
have nob been marked as exhibits, thougii 
it appears they are available and could 
have been marked. Instead of that, certified 
copies of those documents, which have been 
exhibited in the Civil Court, have been 
treated as evidence in this case. If it had 
been necessary. X think additional evidenee 
should have been allowed to be taken in 


this appeal, so that the originals might be 
sent for and the oomplainant examined 
with reference to them ; for it appears to 
me that the Court was at fault in nob 
seeing that the originals were filed. The 
certified copies should not have been 
marked as exhibits and it was the duty of 
the Court to insist on the originals being 
filed. If the Court had insisted, the com- 
plainant would have done so ; for it seems 
from his affidavit the originals were 
actually in Court. 

But in the view I take of this case it is 
nob necessary ; for even assumiog the 
documents were written by the accused, a 
fact which she has not denied, I do not 
think the cooviotion can stand. 

Taking the second count first, it is 
doubtful whether the description of a man 
as an ‘ ingrate ’ would lower in the estima- 
tion of others his moral or intellectual cha- 
racter or his credit {vide Explanation 4 of 
section 499, Indian Penal Code). But 
taking it that it is defamation to style a 
man an ingrate, with the added commen- 
tary that an ingrate is worse than a thief, 
there is nothing to show that the words 
referred to the complainant. No witnesses 
have been called to speak to this and the 
complainant himself does not say that the 
words refer to him. 

The conviction as to the second count 
therefore cannot be supported. 

With regard to the first count, the 
difficulty is one relating to jurisdiction. 
Some passages in the letter (copy of which 
is marked as Ex. B) are clearly defamatory. 
Id the complaint, it is alleged that the 
accused wrote the letter and it was posted 
at BaDgQ.lore and sent to the complainant’s 
son, who was in Eogland There is no 
direct proof that the letter was written in 
Bangalore but we are asked to presume this 
fact because the letter is headed 
" 22 Cubbon Road. ” Such a presumption 
has been drawn, but personally I think it 
is not a safe presumption. People may 
put their usual address at the head of their 
letters, whether actually written there or 
not. However if the letter was written at 
Bangalore that would not be enough to 
give jurisdiction to the District Magistrate, 
Bangalore. It would be necessary to 
prove that it was there handed over to 
somebody to take to the addressee, or that 
it was there posted. If the letter was so 
handed over or posted at Bangalore, 
the accused would have had no further 
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control over it and that offence of making 
an imputation, with intent to barm repa< 
tation, would so far as the aooueed is 
ooDoerned be complete [vide Krishiiamurthy 
Aiyar v. Parasurama Aiyar (10)]. But 
in this case there is no evidence that the 
accused banded over the document to any* 
body at Bangalore, or that she posted it 
there. There is in fact no evidence really 
that the letter was posted at all. The 
complainant says that his son sent the 
letter on to him. Bat there is no evidence 
as to how the son got the letter^ The 
letter, if any, which was sent by the son, 
enclosing this letter to his father, has not 
been produced and the son has not been 
examined as a witness. 

We cannot presume that the letter of 
which Ex. B is a copy, was sent by post to 
England, or that it was postsd at Bangalore 
Cantonment or City. 

It follows that it is not shown that 
the District Magistrate had the jurisdiction 
to try this case. The oonviooion on the 
first count also cannot be sustained. X 
agree that the appeal must be allowed and 
the accused acouitted, and the fine, if 
levied, refunded. 

Appeal aUotved. 

(10) 1933 Mad. 666=*44 M.L.J. 619=-17 M.L.W. 

164 = 73 I.O. 69. 


**1924 Madras 346. 

Spencer and Devadoss, jj. 

P. Ananthanarayana Aiyar — Petitioner* 
Appellant. 

V. 

P. Eamasubba Aiyar — Respondeat. 

A. A. O. No. 90 of 1922, decided on 30th 
August, 1923, against the order of the 
District Judge, Tinnevelly, dated IXth 
October, 1921. 

( ft) Provincial Insolvency Act, S, 7S — High Court 
excused delay in asking for leave. 

OoQct oao excuse delay under S. 78 in the pre- 
aentation of ao appeal or applicatioD and in 
a proper case High Court will excuse the delay in 
asking for leave to appeal under 8. 75 (3). [P. 346, 
C. 1.] 

(b) Protnneial Insolvency Act^ 8s. 53, 54 — 
Creditor can apply under 3s. 53 or 54 

A oreditoc oan move the Coart nuder 8. 53 
or 64 of the Aot to set aside a voluntary transfer, 
or to avoid a irandulent prefeienoe whatever the 
olroumstanoes might be. (43 Mad. 333 and 10 
L.W. 69, Dist ) [P, 846, 0. 2.] 

^o) Provincial Insolvency Act {V of 1920), 8s. 68 
53and 54— Creditor’s remedy is not only aipeal but 
also the resort to provisions of 8s. 53 and 54. 

The whole tenor of B, 68 is against the view 


that a ore^itor’s only remedy against the refusal of 
the Official Receiver to take action under 8. 53 or 64 
of the Aot is by way of appeal under S 68. A 
creditor can at any time during the pendauoy of 
the ineolvenoy proceedings move the Court under 
8. 63 or 54 on the ground that the Offici il Receiver 
has refused to move iu the matter as there is no 
period of limitation provided loc such an application. 
[P. 3)7, C. 1.] 

It is no doubt the policy of the Insolvency law 
to prevent a soramblo among o'^eiiitors, to avoid a 
multiplicity of aotioua and to have the insolvent's 
estate wound up with the best possible expedition 
and with the lea^t amount of exponse in the in* 
terests of the creditors as well as of the insolvent. 
The jurisdiction of (he Court to make ao order 
under 8. 53 or 51 of the Act on a proper consideration 
of tbe facts, no matter who moves the Court is not 
restricted by any of tbe provisions of the Provinoial 
Insolvency Aot. An order made under B. 53 or 55 
enures for tbe benefit of all creditors and not merely 
(or tbe benefit of a oartiouUr creditor. (37 All. 252 
and 2 P.L J. 101, Foff.) [P. 347.C. 2] 

(d) Prouinciaf Insolvency Act, Ss. 5^ and Si- 
Creditor can appeal agzinst order in favour of 
another creditor under 8s. 53 and 54. 

A creditor is a person aggrieved by an order in 
favour of another creditor in a proceeding under 
8s. 53 and 64. (61 I 0. 924 and 39 All, 153. Not 

FoU.\ 63 I.C. 761, 5i I.O 188, 36 I.C. 7Gl and 51 
I.C. 461, Foil.) [P. 343, C. 1.] 

(e) Receiver — Official Receiver rjusf protect the 
estate for 'benefit of all creditors and on a creditor 
giving iudemmtv for costs conduct proceedings for 
benefit of all creditors. 

When a creditor challenges an alienation or 
a payment as being in fraud of creditors, it is tbe 
Official Receiver's duty to give notice to such 
creditor and ask him to sub.^taotiate bis alUgation. 
A general notice which is sent as soon as a person 
is adjudicated insolvent asking tbe creditors to prove 
their claims is not such a notice as should be given 
to tbe creditor who impeaches a partiouUr tran- 
saction of 'he insolvent as being in fraud of 
creditors. Tbe Official Receiver should represent 
the estate for tbe benefit of creditors and place 
before tbe Court tbe result of hie inquiry and help 
a creditor on hie indemoity for oost-s even to appeal 
against the order of the Court. fP. 349, 0. 2.] 

P. N. Appuswarni Aiyar and P. V. 
Krishnaswami Aiyar — for bhe Appellant. 

K. V. Krishnaswami Aiyar and T. L, 
Venkatarama Aiyar — for the Respondent. 

Judgment The appellant is one of 
the two petitioning creditors, who applied to 
the District Court of Tinnevelly, in I- P- 
No. 12 of 1919, to have the 3rd respondent 
in this Court adjudicated an insolvent. One 
of the allegations in the petition was that 
the hypothecation in favour of the 2nd 
respondent was in fraud of creditors. The 
Official Receiver, Tinnevelly. who is the 
4th respondent, sold the hypotbeoa, free of 
encumbranoe and paid the 2nd respondent 
in full. Tbe petitioning creditors applied 
to the District Court, Tinnevelly, to have 
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the hypotbecatioD declared void, nnder 
sections 53 and 54 of Act Y of 1920. The 
District Judge held that the application 
was an appeal against the act of the Official 
Beceiver under section 68 of the Act and 
dismissed it with costa, as being barred by 
limitation, it not having been presented 
within 21 days of the order of the Beceiver. 
This appeal is against the judgment of the 
District Judge. 

The appeal came on for bearing on 1st 
August, 1923, when the appellant’s vakil, 
Mr. P. V. Krishnaswamy Aiyar, asked for 
time, to file an application for leave to ap- 
peal under section 75, clause (3). Time was 
granted and the application for leave to 
appeal was filed on 6tb August, 1923. 

Mr. K. V. Krishnaswamy Aiyar objected 
to leave being granted, as the affidavit on 
behalf of the appellant was not satisfactory; 
and be further contended that, even if 
j leave were granted, the appeal would be 
I out of time, as it was presented on iOth 
January, 1922, without obtaining leave. 
As the new Provincial Insolvency Act came 
into force, only in 1920, and as the 
Insolvency law is not well understood in 
the Mofiussil, we deemed it proper to grant 
leave, under section 75, clause (3), to file 
an appeal against the District Judge's 
order. The appeal as presented, under 
section 75 (2). having been presented in 
time, there is no substance in the objection 
that the appeal is under section 75 <3) out 
of time. Even if it is, section 78, which is 
a new provision, not contained in tbe old 
Act, empowers tbe Court to excuse delay 
in tbe presentation of appeal or application. 
This being a fit case for excusing delay, 
tbe appeal was beard on tbe merits after 
excusing tbe delay. 

Mr. K. V. Krishnaswamy Aiyar raised a 
preliminary objection that no appeal lay 
to this Court, as the application to tbe 
lower Court was under section 68 of the 
Provincial Insolvency Act of 1920 and as 
it was nob open to a creditor to move the 
Court for an order under section 53 or 54 
of tbe Act against an alienee or a creditor, 
and be relied on ^ariappa Pillai v. Raman 
Cheitiyar (1), and Jhahha Lai v. Shih 
Cfharan Das (2). Application to tbe District 
Court was not made under section 68, as is 
clear from a perusal of tbe petition. It 


(1) (1919) 42 Mad. 323 = 10 M.L.W. 69 = 63 I. C. 
619. 

(3) (1917) 89 All. 162 = 16 A.L.J. 1 = 87 I. C. 76. 


follows that the Distriot Judge was wrong 
in treating it as out of time under that 
section. Tbe question for consideration 
is, can a creditor move tbe Court under 
section 53 or 54 of the Act ? None of the 
decisions relied on by him goes tbe length 
of holding that a creditor could not move 
the Court at all, to set aside a voluntary 
transfer, or to avoid a fraudulent preference 
whatever the circumstances might be. The 
main point decided in Mariappa Pillai 
v. Raman Cheitiyar (1) was : 

" No Court has tbe juriadiotion to annul, aa snob, 
a transfer amounting to a fraudulent preference* 
or a voluntary transfer made within two years of 
tbe adjudication, except a Court exeroieiing 
inaolvenoy juriediotion in proceedings which have 
been instituted to declare tbe debtor, who made tbe 
transfer, an insolvent by a petition duly presented 
under the Aot,” 

In the course of the judgment there is 
an observation that : 

it is the Offioial Receiver who must set tba 
Court in motion to annul a transfer under sec- 
tion 36 or 37.” 

This observation has to be read in 
connection with tbe facts of that case. It 
was neither laid down, nor intended to be 
laid down, in that case that, under no cir- 
cumstances, could a creditor move tbe 
Court for an order under section 53 or 64 
of tbe Provincial Insolvency Act of 1920. I 

In Jahbba Lai v. Shib Charan Das (2), 
tbe petitioning creditor applied to the 
Insolvency Court for attachment of a 
certain property as being that of tbe 
insolvent. It did not appear that be bad 
ever moved tbe Beceiver to take steps for 
attaching tbe property. Tbe Court granted 
tbe application and directed tbe Beceiver to 
attach tbe property which was done. Tbe 
sons of the insolvent claimed tbe property 
as their own. The Court allowed part of 
tbe claim. Both the creditor and tbe sons 
appealed to the High Court. Walsh, J., 
observes at page 155 : 

“ Creditors have a right to prove for their own 
claims, a right to supply the Beceiver with infoc- 
xnatioD relating to claims which the insolvent’s 
estate may have against other persons ; and they 
have a right to bring the Receiver’s conduct and 
decisione before tbe Court, if be declines to act or 
neglects his duties, bot they have no legal interest 
in tbe insolvent’s estate and no title to represent it. 
If they want tbe Receiver to litigate the qaestioo 
they can supply him with funds, or indemnify him 
against the oosts in the event of failure, if be is 
unable to proceed for want of funds ; bat it would 
be contrary to tbe whole scheme of the insolvency 
Act, if any one oat of a large number of creditors 
was at liberty to start all kinds of qaestions and 
set the law in motion independently of th& 
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Reoeiver. Tbe proper ooarset if a creditor ie 
desirous of sopporting the Receiver and seouriog 
a deoisioD Id his favour, is to attend the Court to 
watoh the pTooeediogs, or obtain the permiaaion of 
tbe Court to interveoe as amicus curias." 

The learned Judge observed febat if the 
Beoeiver deoliued to move in tbe matter, 
the proper course for tbe creditor was to 
apply to tbe Court, under section 22 of Act 
III of 1907 ; section 22, now section 68, 
gives a right of appeal to a person aggrieved 
by any act or decision of tbe Beoeiver. 
The word “ act ” must be understood in 
its ordinary sense. It cannot mean a 
mere omission or refusal to take steps at 
tbe request of a creditor. It is not defined 
in this Act. Tbe General Clauses Act 
defines the word *’ act ” of the Official 
Beoeiver as contemplated by section 68 of 
the Act. It would be a different matter, 
if after bearing tbe parties, he passes an 
order that tbe transaction is a valid one. 
What be does then would amount to a 
decision against which there is an appeal 
provided. Section 68 contemplates acts of 
tbe Official Beoeiver, suoh as selling the 
property of tbe insolvent, taking possession 
of property, and decisions on creditors’ 
proofs of debt, either admitting them or 
rejecting them. The whole tenor of 
section 68 is against the view of tbe 
learned Judge that a creditor's only 
remedy against tbe refusal of tbe Official 
Beoeiver to take action under section 53 
or 54 of the Act is by way of appeal 
under section 68. A creditor can at any 
time during the pendency of tbe Insol- 
vency proceedings move the Court under 
section 53 or 54, on the ground that the 
Official Beoeiver has refused to move in 
the matter, as there is no period of limi- 
tation provided for suoh an application. 
It may be seen from tbe recital of the 
facts in Jhabba Lai v. Shib Charan Dasi2) 
that what the creditor did in this case was 
to go over the head of the Beceiver and ap- 
ply to the Court to attach property claimed 
by persons who were not parties to the 
insolvency proceedings. The creditors’ 
application is not described as one under 
section 53 or 54. The Insolvency Court 
exercised powers of taking possession of 
property similar to those conferred by 
section 56 (3). There is an earlier decision 
of the same Court in Khuskhali Bam v. 
Bholar Mai (3) to the effect that one credi- 
tor can impeach the validity of another 

(3) (1916) 37 All. 962 = 13 A.L.J. 370 = 26 I.O. 673. 


creditor’s debt and that the Judge is bound 
to enquire into his petition. Tbe earlier case 
is not overruled in the latter one and must 
therefore be regarded as representing the 
prevailing law in the United Provinces. 

It is no doubt, the policy of the Insol- 
vency law to prevent a scramble among 
creditors, to avoid a multiplicity of actions 
and to have the insolvent’s estate wound 
up with tbe best possible expedition, and 
with the least amount of expense, in tbe 
interests of tbe creditors, as well as 
of the Insolvent. The jurisdiction of tbe 
Court to make an order under section 53 
or 64 of the Act, on a proper consideration 
of the facts, no matter who moves tbe 
Court is not restricted by any of the pro- 
visions of the Provincial Insolvency Act. 
Any order made under section 53 or 54 
enures for tbe benefit of all creditors and 
not merely for the benefit of any particu- 
lar creditor. There is no rule that tbe 
Official Beceiver alone should move in tbe 
matter and tbe provisions of sections 53 and 
54 do not support the contention that tbe 
Official Receiver alone and nobody else can 
move in the matter. The sections lay down 
in what circumstances, transfers and pre- 
ferences shall be deemed void against tbe 
Official Beceiver. It was held by the Patna 
High Court in Hemraj Chavipa Lall v. 
Bamkisen Bam (4) that : 

'*what was contemplated by the procedure pro- 
vided lor by this statute was that tbe Reoeiver was 
the person to impeaoh any fraudulent transfer 
or conveyance by tbe Insolvent of bis property. If 
tbe Reoeiver refuses to do so, then it would bo 
open to any creditor to apply to the Judge ior leave 
to institute a proceeding under 8. 36 on bis own 
behalf and on behalf of tbe other creditors. But 
until tbe Reoeiver refuses or declines to act, no one 
else oan do so, because be is tbe person to set tbe 
pcooeediog under 6. 36 in motion.” 

In Ex parte Eearsley : In re Genese (5), 
Cave, J., laid down tbe course to be pur- 
sued by a creditor if tbe trustee refused to 
act : 

"Now tbe proper course for creditors, if the 
trustee refuses to act, or to allow bis name to be 
used, is for them to come to the Court and apply 
for leave to use tbe name of the trustee, on giving 
him an indemnity against ooeta. On euoh appli- 
oation, the Courc will consider tbe nature ol the 
proposed proceedings, and, if satisfied that there 
are prima facie grounds for allowing the creditors 
to proceed will grant the application.” 


(4) C.W.N. (1917) Pat. 33 = 3 Pat. L.J. 101 = 1 
P.L.W. 762 = 38 I.O. 369. 

(6) 66 L.J.Q.B. 326 = 17 Q.B D. 1 = 34 W.R. 474 
= 3 Morrell 57> 
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(See also Williams on Bankruptcy. 10th 
Bdibion, page 373). The practice in English 
Bankruptcy Courts appears to all intents 
and purposes the same in India. The 
petition of the appellant in this case is in 
substance, such an application. The peti- 
tioners alleged that the Official Beoeiver 
not only failed to move the Court to set 
aside the alienation in question, but also 
that be acted against the interests of the 
creditors. In the absence of any roles 
framed under the Act in regard to this 
matter, when an Official Beceiver declines 
to assert bis rights, a creditor can apply to 
the Court to allow him to use the Official 
Beceiver’s name in order to recover the 
insolvent’s property, or to set aside a 
voluntary transfer, or to avoid a fraudulent 
preference for the benefit of the creditors. 
In this case, the requirements of the law 
have been satisfied by making the Official 
Beceiver a party to the application and the 
Bespondent's contention fails. 

It is next contended that no appeal lies 
against the order of the lower Court, as 
the appellant is not a “ person aggrieved ” 
by the order, and reliance is placed in sup- 
port of this contention upon Jhabba Jjal 
V. Shib Charan Das (2) and Ishar Das v. 
Ladha Bam vG). In Jhabba Lai v. Shib 
Charan Das (2), the Court held that the 
appellant was not a proper party to the 
application and he could not appeal against 
the order, except in the event of an order 
for costs being made against bim, which 
ought not to have been made and he was 
not a “ person aggrieved ” under section 46 
of the old Act. In Ishar Das v. Ladha 
Bam (6) the Lahore High Court followed 
the decision in Jhabba Lai v. Shib 
Charan Das (2). In Kumarappa Ohettiar 
V. Murugappa Chettiar (7), Sir Francis 
Oldfield and Krishnan, JJ., held that a 
creditor was a person aggrieved by an 
order in favour of another creditor in a 
proceeding under section 36 of the Pro- 
vincial Insolvency Act, III of 1907, to 
which the Official Beoeiver, the appellant 
and the other creditors were parties. This 
decision was followed in another decision 
by Oldfield and Seshagiri Iyer, JJ., in 
Jagannatha Ayyangar v. Narayana 
Ayyangar (8). We see no reason wby we 
should not follow these decisions of our 


(6) (1991) 69 I.C. 921. 

(7) (1916) 36 I.O. 771. 
(6) (1919) 59 I.O. 761. 


Court and hold that a creditor can appeal ^ 
when he is a party to the decision ap- 
pealed against. In Nikka Mai v. Marwar 
Bank, Ltd. (9), a creditor applied to have 
a sale by the insolvent declared null and 
void against the Official Beoeiver. Though 
his attention was called to the matter by 
the Court, the Official Beoeiver took no 
action. It was held that the Court, under 
the circumstances 

“ bad power 6o enter(<)iQ the application and far> 
tber that it was the duty of the Court to judioially 
enquire into the matter, when it was brought to 
its notice. This view is strongly supported by the 
decision in Kushkali Ram v. Bolar Mai (3) 
already referred to.” 

In Appireddiv. Appireddi (10), Ayling, 
O.O.-T., and Odgers, J., refer to Nikka Mai 
V. Marwar Bank (9) and remark with 
reference to an application to set aside a 
transfer : 

may well be that, when the Reoeiver fails to 
move in the matter, a creditor may do so.” 

In the face of these authorities, it cannot 
be conteoded successfully that a creditor 
can never apply to the Court under sec- 
tion 53 or 54 of the Provincial Insolvency 
Act, when the Official Receiver refuses to 
act. But it is urged chat a creditor ia nob 
a person aggrieved by the order of the 
lower Court, even though it be held that 
he could move the lower Court for an 
order under either of the sectioos. If he 
could move the lower CDurt to set aside a 
transfer or to avoid a preference under 
section 53 or 54, he cannot be said to be 
a person not aggrieved by the order of the 
lower Court passed against him. In Kuma- 
rappa Chettiar v. Murugappa Chettiar (7), a 
Bench of this Court held that : 

” Any appeftl sg^iost an order passed under 
seotious 36 and 37 of the Proviooial Insolveney 
Aot need not necessarily be presented by the 
0£Boial Reoeiver, but may be presented by aoreditor 
of the insolvent.” 

This was again decided in Jagannatha 
Ayyangar v. Narayana Ayyangar (8). We 
do not rest our decision that an appeal lies 
in this case upon the slender ground that 
there is an order for costs against the 
appellant though that is sufficient to dispose 
of the respondents’ objection. If the 
Official Beoeiver refuses to move the Court 
under section 53 or 54, even thongb a 
creditor offers to indemnify bim against 
costs in the event of an adverse order 


(9) (1919) 59 I.G. 168. 

(10) (1991) 45 Mad. 189»41 M.L.J. 606»U M. 

li.W. 639 = (19ai) M W.N. 816. 
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against him, aaoh creditor can apply to the 
Court to pramit him to use the Official 
Beceivor*8 name, or make him a party to 
the proceeding and may move for an order 
under section 53 or 54. and if the order is 
against him and if the Official Beoeiver re* 
fuses to appeal notwithstanding the offer of 
indemnity against costs, the creditor can 
appeal against tbo order and may make the 
Official Beoeiver a party to the appeal. In 
this case, the learned Judge declined to 
hear the case on the merits and the appel* 
lant suffered a legal grievance and, therefore, 
has a right of appeal. The well known 
case of Ex parte Sidebotham, In re Side^ 
bothavi (11) James, L.J., in the course of 
hie judgment referred to the case of In re 
Webb, Ex pare Walter (12) in which it was 
held that a creditor who had not been heard 
before the Registrar on the question of the 
registration of liquidation resolutions was 
entitled to appeal from the Registrar’s 
order, because the question of registration 
or non-registration of such resolution was 
one which affects the interests of all the 
creditors. 

We hold the respondents’ contention that 
no appeal lies in this case to be untenable. 

In his deposition in the District Court 
tbe appellant alleged that be asked the 
Official Receiver to take proceedings under 
sections 53 and 54 of the Act and that 
the Official Receiver promised to do so but 
failed to take any action. The Official 
Receiver did not go into the witness-box 
and deny the first petitioner’s statement 
that he informed the Official Receiver about 
the suit transaction. He contended himself 
with denying it in his memo of October 
11th, 1921. The District Judge has not 
found the 1st petitioner’s statement to be 
untrue but he remarks in paragraph 8 of his 
judgment : 

'*It is woctby of note that tbe oonditioo of sale 
that the property was to be sold free of eDOum- 
bvanoe and subject to disobarge of tbe amount doe 
to the let respondent out of the sale proceeds was 
only announced to the bidders on tbe day of the 
sale and before tbe sale commenced and was not 
mentioned either in the sale notice (Ex. IV (a), 
posted on the notice board of tbe Official Receiver’s 
office nor in the brief notice of sale sent by post 
card to oreditois (Exe. II, IV, etc.).” 

Tbe mortgage is one of four alienations 
made at or about the same time and within 


(11) [1660] llOb. D. i58»49 L J. B.E. 41»42 

L.T. 768 = 98 W.R. 716. 

(12) [1876] 2 Ob. D. 336 = 46 L.7. B.E. 106 = 94 

L.T. 701 = 24 W.R, 834. 


three months of tbe presentation of the 
petition for adjudication of the 3rd respon- 
dent as an insolvent ; one of which was sat 
aside by the Court, one was given up by 
the mortgagee and one was not registered 
and, therefore, invalid. Any expression of 
opinion on tbe evidence might prejudice 
the trial of the case by the lower Court 
but it is sufficient to say that there is a 
case for enquiry on tbe merits. It is 
urged for the respondent that a notice was 
sent to the appellant as well as to other 
creditors and that he did not take steps in 
time to have tbe hypothecation in question 
set aside. It would not be proper to ex- 
press any opinion on tbe conduct of tbe 
Official Receiver, as he is not before us, 
but tbe memorandum put in on bis behalf 
shows that he has not correctly understood 
what bis duty is in matters of this kind. 
When a creditor challenges an alienation > 
or a payment as being in fraud of creditors, 
it is the Official Receiver's duty to give 
notice to such creditor and ask him to 
substantiate his allegation. In this case 
tbe allegation that the hypothecation in 
question was a fraudulent one was made 
in the petition presented for adjudication 
of tbe 3rd respondent as an insolvent. A 
general notice, which is sent as soon as a 
person is adjudicated insolvent asking tbo 
creditors to prove their claims, is not such 
a notice as should be given to a creditor 
who impeaches a particular transaction of 
tbe insolvent as being in fraud of creditors. 
Tbe Official Receiver should fix a date 
for enquiring into the bona fide of parti- 
cular transactions of the insolvent and 
should give notice to such creditors as I 
have already informed him of tbe nature 
of the transaction and should also give 
notice to others to appear before him and I 
state their objections, if any, to tbe aliena* I 
tions or alleged fraudulent preferences by 
the insolvent. He should examine the I 
insolvent as regards the transactions I 
which have come to bis knowledge and I 
tbe substance of bis examination should I 
be reduced to writing ; and tbe state- I 
ments of tbe creditors and witnesses | 
whom they produce in support of their | 
allegations should also be reduced to 
writing. If he finds that a certain 
alienation or other transaotion is in fraud 
of creditors, he should himself move to 
have it set aside by a Court. But if he 
is not satisfied that such is the case and, 
if a oceditor is willing to indemnify him 
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agaiDsb costs io the event of failare, it is 
bis dnty to move the Court for setting 
aside the alienation or other transaction 
as being in fraud of creditors. He should 
not in such oases express his own opinion 
as to the nature of the transaction, but 
should place before the Court such 
evidence as the creditor is prepared to 
produce, for the finding of the Court may 
differ from that of the Official Beceiver, 
and a trial before the Court will bring out 
many facts which perhaps the Official 
Keceiver may not be able to get at ; and, 
in the event of an adverse decision of the 
District Court, if a creditor is willing to 
indemnify him for the costs of an appeal 
against the order of tbe Court, the Official 
Beceiver should prefer an appeal after 
taking security for costs. The Official 
Beceiver should not consider it the duty of 
creditors alone to bring to his knowledge 
the nature of any doubtful transaction, but 
it is his duty to enquire into tbe nature of 
every transaction which prima facie does 
not appear to be proper and hona fide and 
valid. In cases where the transaction is 
within three months, he should enquire 
fully into the matter before satisfying him* 
self that it is above board ; and, in such 
oases, it is bis duty to call upon the 
creditors to appear before him on a date 
fixed for the purpose to provo their allega- 
tions against tbe hona fides of the 
transaction. The Official Beceiver should 
give every facility to the creditors to 
impugn the transactions of the insolvent 
which are ostensibly within three months 
of tbe insolvency. Tbe order of the 
District Judge is set aside and he is directed 
to restore the petition to file and dispose 
of it according to law. 

Tbe appellant’s costs of this appeal will 
be borne by the 2Dd respondent. 

Order set aside. 
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Krishnan, j. 

In re Samachari and others. 

Or. Eev. Gases No3. 243 and 248 of 1923, 
decided on the 13tb September, 1923, 

(ft) Penal Code, S. 414 — Separate finding that 
property is stolen property is essential^Circum- 
atanltal evidence may be the basis of such finding. 

The fiodiog that (be property io qaesdoo waa 
Btolea property ia ao eaaeotial fiadiog for a 
oonviotioD aoder B. 414. SufiQoiendy stroog oir* 
onmstftQtial evidenoe may support snob a finding. 


An accused oonoealing property believing it to be 
stolen while really it was not, commits no ofienoe* 

It is not necessary to prove in what theft or in 
what manner the property was stolen, (13 C.D.J» 
793, Expl.\ 6 Bom. 403, Foil,) [P. 351. C. 1*] 

(b) Criminal trial — Join^ trial. 

The evidenoe against each accused io a joint 
trial should be separately sorutiniaed. [P. 851| 
C. 2.] 

T, Hichmondt K. P, Raman Menon^ 
B, Sitarama Bao and K, Srinivasa Boo 
— for Petitioners. 

J. C, Adam — for the Crown. 

Order : — In these oases, the Ist three 
accused in G. G. No. 8 of 1922, on tbe 
file of the Taluk Magistrate of Adoni, are 
tbe petitioners before me. The 4th accused 
in the case was acquitted by the appellate 
Court and hence he is not a party to the 
revision. The four accused were charged 
under section 414, Indian Penal Code, on 
tbe ground that they voluntarily assisted 
in oonoealing and disposing of property, 
namely, a bundle of 233 dressed skins, 
produced before the Court, which they 
knew or had reason to believe was stolen 
property, by transferring tbe said property 
from Gooty to Adoni, then by depositing it 
in different places and by offering it for 
sale. Both the lower Courts convicted the 
accused of the offence charged. 

The prosecution case is that Messrs. 
Hazee Sheik Meeran Sahib and Go* 
despatched by rail 16 bales of tanned 
skins, from Dronachalam, in Kurnool 
District, to Madras, that one of the 
bales was found missing when the 
train reached Cudappah, on the Ist June, 
1922, and that this missing bundle was 
found in the Sonavala Ginning Factory, 
where the first accused waa offering it for 
sale. Tbe other accused are said to have 
assisted, in getting these goods from Gooty 
to Adoni, and to have also assisted in 
getting them sent to various places and 
to have helped towards their sale. 

All the appellants pleaded not gailty. To 
convict the accused under section 414, 
Indian Penal Code, it is necessary that tbe 
property, that is tbe subject of the charge, 
should be stolen property and further that 
tbe accused should have known, or had 
reason to believe, that it was stolen pro- 
perty, which they were trying to conceal 
or to make away with. The finding 
therefore that the property in question 
is stolen property is an essential finding 
for a conviction under section 414. It 
was argued before tbe appellate Magistrate. 
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thab assuming all the faobs alleged by the 
proseoutioD to be true, there was no evi- 
denoe to show that the skins in Court were 
identioal with those oontained in the bale 
which was lost and that they were stolen 
property. In answer to this argument, the 
appellate Magistrate relied upon Emperor 
V. Bhudankhan (1), a case which he oonsi* 
dared was a sufficient answer to it. Tbat 
case, as I understand it, only goes to the 
length of bolding tbat it is not actually 
necessary to prove in what tbeft the 
property was stolen, or in what manner 
it was stolen. Tbat no doubt is true on 
the words of the section. It is not neces- 
sary to establish that the property was the 
subject-matter of any particular theft; 
but nevertheless it must be shown that it 
was the subject-matter of some theft or 
other. If an accused person thinking that 
an article, which is in his possession is 
stolen property, tries to conceal that pro- 
perty, when as a matter of fact it is not 
stolen property at all, but property 
honestly come by, I do not think that 
any offence under section 414 would he 
committed ; for, the very essence of 
section 414 is the concealment of stolen 
property, which the accused knew or had 
reason to believe to be stolen property. 
That being so, [the appellate Magistrate 
should have come to some definite conclu- 
sion, as to whether the skins in question 
were stolen property. 1 do not mean to say 
that it is necessary to show actually from 
where the skins were stolen, or that they 
were identioal with the skins lost in transit 
in the train in this case. The fact tbat the 
property dealt with is stolen property may 
in seme instance be inferred indirectly 
from circumstantial evidence, as from the 
way in which it is dealt with, by the 
party dealing with it ; this was done in 
the Bombay case, Empress v. Bango 
Timaji (2). But the circumstances must 
be such, as would justify the conclusion 
tbat the property is actully stolen property. 
In this case the first Court did come to a 
definite conclusion on the point and held 
that the skins before the Court ware really 
part of the bales, which bad been carried 
from Dronaohalam to Madras and also tbat 
the tbeft of these skins, while in transit, 
had been proved. The appellate Magistrate 
has not come to any definite conclusion on 

(1) (1919) U Bom. L.R, 693 = 13 Ot. L. J. 793 = 
17 I.C. 637; 

(9) (1681) 6 Bom. 402. 


either of these points ; but he simply relies 
on the case in 13 Criminal Law Journal, 
which, he considers, dispenses with the 
necessity of his coming to a definite 
conclusion on the points. 

As I propose to send the case back to be 
heard again in appeal, I do not propose to 
go into the question, whether the facts 
proved with regard to the conduct of these 
accused, with reference to the skins, are 
sufficient in themselves to justify a finding, 
that the skins were stolen goods. That 
must be left to the appellate Magistrate to 
decide, on hearing the appeal again, 

Then there are one or two other points, 
to which I would like to draw the appellate 
Magistrate’s attention. The evideooe as 
regards the 2nd appellant that there is an 
entry in the account book of the 3rd 
appellant going to show tbat he paid rent, 
on account of the 2nd appellant, is not 
admissible against the 2nd appellant at all. 
It is an entry that appears in a book kept 
by the 3rd appellant and it is difficult to 
see bow it is admissible in evidence against 
the 2nd accused. It will also have to be 
considered, whether the statement in 
Bs. M could be treated as evidence against 
the 2nd and 3rd accused. Of course, I 
need not say that the evidence against 
each of the accused should be separately 
scrutinised to see whether the otfence 
charged against each one of them is made 
out against each. I set aside the judgment 
of the appellate Magistrate, except in so far 
as it acquits the 4tb accused, and remand 
the appeal to be disposed of by a comnetent 
Magistrate, chosen by the District Magis- 
trate. I am not sending the case back to 
the same Magistrate, who disposed of the 
appeal, as be has already come to certain 
conclusions, which may prejudice the 
accused at the re-bearing. 

Case remanded. 
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Krishnan, j. 

In re Ellen and another (Accused). 

Cr. E. 0. No. 366 of 1923, decided on 
4th September, 1923. 

’Workmen's Breach of Contract Act, S. 
Money advanced on condition of tervice for a c«r- 
tain period — Balance of money to be repaid after 
the term of service — Arrangement is not unfatr. 

The agteemsDb was for a eum of Rs. 160 due by 
the aoouBed, father and son, to the oomplaioanfc 
and they agreed to work for a period of one yeat 
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aod sobecquently to repay any money that may be 
found etil) due by (bem to him at tbe end of the 
year. They were to be paid Re. 6 per month oat 
of which Rs. 3 a month were to be taken towards 
this debt. Rs, 4 being paid to (bem in oesb* There 
was no obligation under the agreement to work 
in the tope after the period of one year and tbe 
bond then converted itself into a sample mdney 
debt bond, Tbe Magistrate merely direoied the 
two accused to work for tbe period of six mcntbs, 
the balance of the period of one year after deduct* 
ing the period for which they bad already worked. 
The order did uot say that they should work in 
tbe tope any longer than they agreed to ; tbe 
recovery of the balance that may be found due at 
the end of tbe year wae to be by a suit. Held, 
there was nothing unfair in tbe arrangement and 
8* 3 of the Aot did not apply. 

A. S. Sivakaminathan — for the Crown. 

Order: — This is a reference by the 
District Magistrate of North Arcot recoin- 
mending that tbe order passed by the 
second class Magistrate of Gudiyatham in 
C. C. No. 230 of 1923 under the Work- 
men’s Breach of Contract Act should be 
set aside. The District Magistrate con- 
siders that the agreement which the 
second class Magistrate has enforced in 

I this case is “ bub a cloak for slavery.*’ 
Tbe agreement was for a sum of Rs. 160 
due by the accused, father and eon, to 
the complainant and they agreed to work 
in his cocoanut tope for a period of one 
year and subsequently to repay any 
money that may be found still due by 
them to him at tbe end of tbe year. They 
were to be paid Bs. 6 per month out of 
which He. 2 a month were to be taken 
towards this debt, Bs. 4 being paid to 
them in cash. This working in tbe tope 
was to continue for only a year, and 
there is no obligation under tbe agreement 
to work in the tope thereafter ; and tbe 
bond then converted itself into a simple 
money debt bond. I am unable to see any- 
thing unfair in this arrangement, or any- 
thing which would amount in the remotest 
degree to what may be called slavery. 
Here are two people who have no credit 
whatever, entrusted with a sum of Bs. 160 
tbe only arrangement being that they were 
to pay off Rs. 2 every month by working in 
the complainant’s tope for a year ; after- 
wards it was apparently arranged that tbe 
complainant was to take such steps as he 
may be advised to recover any balance due 
from them, by suit or otherwise. There 
does not seem much prospect of tbe com- 
plainant getting hack the balance from these 
two people after tbe year is over. However 
that may be, tbe second class Magistrate 


has merely directed tbe two accused to 
work for the period of six months, tbe 
balance of tbe period of one year after 
deducting the period for which they bad 
already worked in tbe tope. The order does 
not say that they should work in tbe 
tope any longer than they agreed to ; the 
recovery of tbe balance that may be found 
due at the end of the year was to be by 
a suit. I do not think this is a case for 
tbe application of section 2 of tbe Act. 
1 regret therefore that 1 am unable to 
accept tbe recommendation of the District 
Magistrate. The records will be returned. 
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SCHWABE, C.J.. and RaMESAM, J. 


Surjimull Murlidhar Chandich — Plain- 
tiff-Appellant 

V. 

Ananta Lai Damani and another — De- 
fendants-Bespondents. 

O, S. A. No. 53 of 1922, decided on the 
23rd April, 1923, from the judgment of 
Philips, J., dated, 28th February, 1922. 

Stamp Act, Sch. J, Art. 1 — Testis intention of 
parties^ Document is not necessarily acknowledg- 
ment because it contains a balancing item at the end 
where object is not to supply evidence to creditor* 

Where (be dooumeot oontains other entries 
from which it is right to deduce that tbo intention 
is to arrive at a statement of account or to pat od 
record payments on either side, the intention to be 
inferred from tbe sending of tbe dooniseDt, 
although it oontains a balancing item at tbe end, 
is not to supply evidence to the creditor. Test is, 
looking at the document and tbe surroonding 
circumstances, what was tbe intention with which 
that document was given ; was that meant to be a 
bare acknowledgment and a promise to pay to be 
used in evidence against the sender or was it sent 
for some other dominent purpose. (4 Cal. 886 } 
9 Cal. 127 ; 15 Cal. 163. Foil. ; 19 C L J. 87 ; 21 
Bom. 301, [P. 353, C. 1 and P. 354. 0. 1.] 

T. M. Hamachandra Aiyar and K, V. 
Sesha Aiyangar — for Appellant. 

K. Jagannatha Aiyar and H. PuTUshoU 
tarn Aiyangar — for Respondents. 

Grant and Greatorex— for Ist Res- 
pondent. 


(ludg'iKioxit : — This is an appeal from a 
decision of Phillips, J., deciding a case 
on tbe ground that a document acknow- 
ledging a debt was not admissible io 
evidence. The document is called a Poka* 
It shows credit entries and tbe balanod 
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doe ikt the Itsi Meonnk and iotereet 
IhereoQ ap*6o-datet and debit entries of 
the amount paid aff > aod a balanoing item 
of Ba. 4.997-12 3 and -then the worda 
balanoa pavable np to Bartik Sadh ist of 
Samvat 197^ (that ia 15-11-1917) 
Rs. 4.397- 12-3'* and the aigaature of 
the defendant. The oircumatanoea under 
which that document came into e&isteuoe 
are clear from the oorreapondenoe, and I 
do not think that any evidence could be 
adduced which would give the Court any 
further assistance than is ob!:aiQed from 
* the oorreepondenoe. A letter, Ex. B, was 
produced from the defendant stating that 
he had taken down the statement of 
account which had been sent for, and 
given it to Ammaiee, the plaintiff's mother, 
and promising on coming to Madras that 
be would prepare a fresh statement of 
aooount and give it to the plaintiff. Whan 
be came to Madras, in pursuance of that 
promise the Roka was sent. The question is 
whether or nob that is an acknowledgment 
within the definition of ackDOwledgment 
in the Stamp Act, for if it is, it has bo be 
stamped, and if it be not stamped it cannot 
be admitted in evidence and in such a case 
the legislature has thought fit to impose 
what to my mind is an appalling penalty 
of the plaintiff losing his claim altogether; 
because there is no penalty provided, by 
f.hfl payment of which to Government, 
the document can be admitted. Perhaps, 
in view of this provision, the draftsmen of 
the schedule has so worded it that it has 
left many loopholes, and has given rise to 
a conflict of judicial opinion when it comes 
to interpretation. The words are '‘acknow- 
ledgment of a debt exceeding Rs. 20 in 
amount or value, written or signed by, or 
on behalf of a debtor in order to supply 
evidence of such debt.” The first question 
that arises is whether any particular 
document is given to supply evidence 
of the debt. It is quite clear to 
my mind on the authorities that the 
question is whethar it is given with the 
dominant intent to supply evidence of the 
debt : and it has been held that (where 
the document contains other entries from 
which it is right to deduce that the 
intention is to arrive at a statement of 
account or to put on record payments on 
either side, the intention to be inferred 

( from the sending of the document, 
aUhougb it contains a balancing item at 
the endt is not to supply evidence 

192i M/46 A 46 


to the creditor. Br9iendar Coomar v. 
Bronh)moyB Ckoudharani (1), Brojo 
Gobind Shaha v. Qoluk Chander Skaha 

(2) , Nund Kumar Shaha v. Shurnomoyi 

(3) and Ambica Dai Vyaz v. Nitaya- 
nund Singh (4) are all instances of 
this. Cases quoted to the contrary are 
Sitarajn v. Ramprosad (51 AudMulji Lalay. 
Lingu Makaji {Q). In those two oases there 
was something quite different from the 
other cases and from this case. There, 
there was nothing but an acknowledgment 
of debt. In both those oases the words 
amounted to giving the figure, and the 
statemeuc was that acoouut having boan 
taken the balance due was so much, and 1 
can understand the view in those cases 
that there was marely sending an acknow- 
ledgment of debt for the purpose of giving 
the other party an acknowledgment for use 
in evidence. The matter also came before 
this Court in Ramasiomii Iyer v. Gna?ia- 
mani Nachiar (7). There, there was a 

somewhat complicated documentcontaining 
a statement of the balance due by a 
zemindar to his agent and an acknowledg- 
ment by the zemindar that he had 
examined the account and found it correct, 
and releasing the agent from all claims 
against him. It was held by Abdur 
Rahim, O.O.J., first that that was an 
acknowledgment within the meaning of the 
Stamp Act and secondly that it was a 
release, and being a release, it could not ba 
looked upon as a document which was 
inaimissible though looked upon as an 
acknowledgment it would ba inadmissible. 
With that part of the jogdment Philips, J.. 
did not agree, because he did not think 
that it amounted to a release. He did, 
however, think that it amounted to any 
acknowledgment, but said that it did not 
matter in that case, because whether the 
document was admitted or not, it did nob 
affect the merits of the case. It follows 
that this point in that case was not 
necessary for the decision. It seems to be in 
direct conflict with some of the cases in 
Calcutta quoted above, and speaking for 


( 1 ) (1878) 4 Cal. 885 = 3 
(-J) (I88i) 9 Gal. 127. 

(3) (1867) IS Gal. 162. 

(4) (1903) 30 Cal. 687. 
(6) (1913J 19 O.L.J. 87 


C.L.R. 620. 


18 C.W.N. 697 


22 I.O^ 


858, 

) (1096) 21 Bom. 201 (F.B.). ^ ^ ^ 

) (1916) 31 M.L.J. 86l«(1917) M.W.N. 
6 L.W. 279*87 1*0. 984. 
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myself, so far as it relates to aoknowledg- 
moot I do not agree with it. That being 
the state of the authorities, the Court has to 
apply it.s mind to the questions — looking 
at the dooument and the surrounding 
oircumstanceB — what was the intention 
with which that dooument was given ; was 
that meant to be a bare acknowledgment 
and a promise to pay to be used in evidence 
against the sender, or was it sent for some 
other dominant purpose ? In my judg> 
ment, the answer must be that it was given 
with the intention that it was to be a 
statement of account ae between the 
parbie8’~~cODtainiog entries of payments 
by the defendant as well as a statement 
debts due from him, and also* a statement 
of the calculation of interest, and the 
rate of interest which the defendant 
admitted that he was under a liability 
to pay. Id these ciroamstanoes in my 
jadgment, the document is not an 
acknowledgment and ought to have been 
admitted. 

The question is also raised whether or 
not it comes within the other exceptions in 
the article in that it contains a promise to 
pay the debt and a stipulation to pay in- 
terest. These two questions seem to be 
difficult and interesting ; but in the view 
I take, of the first point, it is not necessary 
feo consider them. In my opinion, this 
judgment is wrong and must be set 

It is suggested that we should direct 
a new trial on this issue of limitation. If 
1 were satisfied that there would be any- 
thing to gain by such a course, I should 
order a new trial. But in this case I am 
not BO satisfied, and I am clear that any 
evidence of intention given at this stage 
eould not be of the least assistance to the 
Court. I think one has in the letter re- 
ferred to and in the dooument itself so much 
to show that it is not a mere acknowledg- 
ment given with the intention of supplying 
evidence of the debt to the other side, 
that any amount of verbal evidence adduced 
would not affect the proper interpretation 
of the document. 

This appeal must be allowed and the 
case must go back to the Original Side for 
disposal on issues 2, 4 and 5 and the 
additional issues if the Court thinks it 
necessary. 

The costs of this appeal must be paid by 
the respondents and the costs of the first 
trial save in so far as the first defendant 


has been deprived .of them will 'tbide the 
result of the second.-^ The Odurt*fee paid 
on the appeal memorandum will be refunded 
to the appellant' on application. The 

memorandum of objections is dismissed. 

♦ ^ ♦ 

Appeal allotvtA, 

% 
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Ayling and Odgkbs, jj. 

Ramasioami Ghetty — Plaintiff- Appellant. 

v. 

Palaniappa Chetty and others — Defend- 
ants-Bespondentd. 

S. A. No. 1258 of 1919, decided on 17th 
April. 1923, against the decree of the 
District Judge, Bamnad, at Madura in 
A. S. No. 1007 of 1918. 

(a) Oiv. Pro. Code, O. 6, r. 27- Partible prO” 
perty other than (hat includ^ in the plaint can be 
partitioned. 

Property proved to be partible thoagb aot In- 
eluded in the plaint oaa be decreed to be partition* 
ed without formal amendment. (99 Mad. 165i 
Appr.) [P. 355. C. 1] 

(b) Hindu Law — Joint familySelf-Acquisition— 
Money received by eo-parcener by giving his son in 
adoption is not self-acquired property. 

Where the question was whether money reoeived 
by a oo-pareener in a Nattukottai family on hie 
giving hia eon in adoption waa hie eelf-acqaired 
property. 

Held in these families male member was valued 
for bisearotog oapaoity and the teat appeared to be 
whether the acquisition of money waa made at the 
expense of or to the detriment of the joint family 
oroperty ; if it was, it cannot be aelf-aoqniaitioDi 
The transfer of boys, by adoption waa much to the 
detriment of their natural family, as it waa to the 
advantage of their adoptive family (in consider- 
ation of whtoh detriment and advantage these 
payments were made) and the property so acgnired 
oaonot be aelf-aoquisition of the oo-paroener in the 
absence of a oustom to the contrary. 

A. Krishnaswami Ayyat and E. Vinayaka 
Rao — for Appellant. 

S. Srinivasa Ayyangar, K. N. AiyaAyyar, 

A. Narayanaswami Ayyar, T. Nallasivam 
Pillai and V. Ramaswami Aiyar — for 
Bespondents. 

Ayling, J. : — This appeal arises out of 
a family partition suit, between Nattukottai 
Ghetties and is confined to properties named 
in B and D schedules, which were included 
by the first Court, among those to be parti* 
tiooed, but were struck out, by the Dis- 
trict Judge in first appeal. 
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The oase of the D aobedala properties 
may be dealt with first. The Sabordioate 

^adge saya : — 

**!•> ftdditiOD to the properties, meotioned ip 
the piaioti there a sum of R^. ),500 io deposit 
in a Peso firm. Tbe plaiatiff did not know of it. 
Itiasivan out in thedepostHon of the 1st defendant 
that it is family money. Therefore, it will be treat- 
ad as family orop^rty, which must be divided 
between all the members of the family. So 
another schedule will be attached to the decree and 
that w<ll be D sohedule, ooosistiog of this money of 
Be l.'^OO. Of oourse. plaintiff must pay Court-fee 
before a ffnal decree is parsed and it is only then, 
that be will (^et b'S share.” 

I The District Judge has excluded this 
property from partition, solely on the 
technical ground that there has been no 
amendment of the plaint so as to include it. 
We think this is not a sufficient ground. 
It is not denied that the property is joint 
family property and it is clear that 
the omission to have the plaint amended at 
the same time that the D schedule was 
attached to it, was a mere oversight. In 
fact, the addition of the schedule implies an 
amendment of the plaint without which it 
would be meaningless. We direct that this 
property be included in the partition, and 
that the decree be amended accordingly. 

The question relating to B schedule 
property is of a very differeut, and much 
more difficult nature. It consists of money 
obtained by Ist defendant, as consideration 
for giving two sons in adoption ; Ist defend- 
ant and his remaining sons (plaintiff 
and defendants 2, 3. and 4) make up 
the joint family concerned in the suit. 
What we have to decide is, whether 
money so obtained is the self-acquisition 
of Ist defendant or the property of 
the joint family. 

Both the lower Courts have treated this 
question, as one of pure Hindu Law ; and 
have come to opposite conclusions ; that of 
the District Judge being adverse to plaintiff- 
appellant. The learned Vakil, who appeared 
for the latter, suggested in argument before 
ns, that it is a matter which should be de- 
termined by caste custom before us and that 
an issue should be framed and referred 
for determination on evidence to be newly 
reoor-led. Mr. S. Srinivasa Ayyangar 
for Ist respondent (Ist defendant) ob- 
jects to this ; and we think his objection 
must be allowed. The plaint contains 
absolutely no reference to a custom ; and 
from the judgments of both the lower 
Oonrt8)it is clear that nothing of the kind 
was set up before them. We cannot, there- 


fore, allow this plea to be set up in Second 
Appeal. It is possible that a legal custom 
exists, which, when properly pleaded and 
proved, may render our decision on 
the questioQ. of merely academic interest ; 
but so far as this case is concerned, we have 
no alteroative but to deal with the question, 
from the only point of view, disclosed in 
the pleadings before us, that of pure 
Hindu Law. And it is unfortunately 
one of first impression, on which there 
appears to be no authority, either in 
case-law or text books. There is only 
one case so far as appears, which, though not 
dealing with the question before us, tends 
to show some light upon it. It is reported 
in Mutugippa Chettiv. Nagappa Chetti (1) 
and arises out of a similar adoption, 
for consideration in a Nattukottai Chetty 
family. The question for the learned 
Judges* decision was whether the pay- 
ment of comideraiion invalidated the adop- 
tion ; and they decided that it did not, 
although the practice of receiving considera- 
tion for an adoption was one, which could 
not but be reprobated, and although an 
agreement to pay consideration was not en- 
forceable. But the leading judgment, 
which is that of Subramania Iyer, Offi- 
ciating Chief Justice, contains passages, 
which I find very instructive in our present 
difficulty. 

The learned Judge, who was undoubted 
authority in such matters, says that among 
the Nattukottai Chetty community the pay- 
ment of consideration for the giving of 
a boy in adoption is the rule and 
the absence of payment, the exception. 
He proceeds to trace the reason to the fact 
that in this very prosperous and enterprising 
community “ every mala child is expected 
to become an earning man,*' and this 
expectation is mostly realised. Oonsegu- 
ently when a Chetty gives away his son in 
adoption, he is virtually contributing 
to the wealth of the family of the adoptive 
father. With the commercial instinct im- 
planted in him, a member of this commu- 
nity sees nothing heinous in a practice, 
which prevents the natural father becoming 
a loser by giving away his son. 

In other words the sum paid is the 
consideration for the transfer of a pot- 
ential earning member from one family 
to another. One family gains just what 
the other loses ; and although at the close of 


(1) (1906) 39 Mad. 161-16 M.L.J. 32. 
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the passage quoted, the learned Judge refers 
to the *' natural father ” becomiog a loser, 
this could only be representing the family, 
for individually he would he no more 
concerned with loss of the son's earnings, 
than would any other member of the family, 
and would gain a certain personal benefit, 
by the iucrease of bis own fractional share 
obtainable on partition. 

Of course, every such transfer of a mem« 
ber of one joint family to that of an- 
other increases or reduces the number of 
mennbers, entitled to a share on partition, 
so that the individual members of the 
family, from which the adopted boy comes, 
will primarily benefit, and those of the 
family to which he goes, will primarily 
lose by the transaction. But the latter 
family, as a family will gain, and the 
former will lose, by the adoption ; since the 
custom of payment proceeds on the 
assumption that a male Nattukottai Chatty, 
to put it tersely earns more than he eats. 

This view of the matter I am quite pre- 
pared to accept on the authority of the 
learned Judge quoted, as well as because it 
seems a reasonable er.plaoation for the 
existence of a custom in this caste, and in 
few, if any, other castes. As I shall show 
it is of considerable importance when one 
comes to consider the text dealing with 
self acquisition, to which I shall refer, a 
task which I need not say I undertake 
with considerable dififidence. 

The materials are found in Gbose’s 
Principles of Hindu Haw, Vol. II, pages 
101—103. 

The main principle laid down by Yag- 
navalkya is : 

“ Whatever else is acquired by the oo-paroenec 
himsolf. without detrimeob to the lather’s estate, 
as a perseut (roxn a frieod, or a gift at nuptials, 
does not appertain to the oc-beirs.” 

The term father’s estate seems to indi- 
cate merely the patrimony or the body of 
joint family property: vide Mibakshara, 
Obap. I, section 4 (1-7), set out in 
Gbose, as above quoted, and Smritioban- 
drika, Chap. VII, section 28, quoted in 
Mayne’fl Hindu Law, section 281. 

The test appears to be whether the 
acquisition was made at the expense of, or 
to the detriment of the joint family pro- 
perty ; if it was, it cannot be self- 
acquisition. 

Applying this to the present case, the 
transfer of the boys, by adoption was as 
much to the detriment of their natural 


family, as it was to the advantage of their I 
adoptive family, (in oonsideration of whioh I 
detriment and advantage, these payments I 
were made) ; and property so acquired ft 
cannot be self-acquisition. 

This conclusion is strengthened by the 
somewhat analogous case of the bride prioOr 
under the Asura form of marriage. The. 
Mibakshara says : 

“ What 10 received ab a marriage ooooluded lo 

the form termed Aeura or the bke muet be 

shared with the whole of the brethren aod with the 
father. Gbose’e Hindu Law, Vol. II, page 103, 

As shown by Mayne (section 81), this- 
payment springs from the fact that an 
unmarried girl was a valuable commodity 
and the case stands on much the samo 
footing, as the adoption of a Nattukottai* 
Obetty boy. 

Mr. Srinivasa Aiyangar for respondent 
has sought to support the decision of the 
lower appellate Court, by reference to the 
doctrine of Patria Potestas and to the fact 
that under Hindu Law, power of giving ft 
boy in adoption is oonfioed to the father or 
mother. But the power of disposition does 
not necessarily carry with it the rights to 
appropriate the proceeds of the disposition ; 
and it seems to me we are on safe ground, 
in looking to the general principle governing 
self-acquisition, and the condition of the 
caste, with which we are coocerned. I am 
inclined to think that in the absence of a 
custom to the contrary, whioh must be 
alleged and proved, sums paid to a Nattu- 
kottai Obetty in consideration of giving a 
son in adoption are not bis self-acquisition. 

It follows that the property iu Sob. B 
must be added to the partible property and 
the decree amended accordingly. 

I would allow appellants their costs in 
this and in the lower appellate Courts. 

Odgers, J. : — The suit was for partition' 
of family property, the co-parceners being 
Nattukottai Chetbies. There are two points 
raised on this second appeal : 

(1) The properties in D sohednle were excluded by 
the DiRtrict Judge, on the ground that thoagfa- 
oleatly family properties the plaint bad not been 
amended bo ae to include them, though additional 
Court fee bad been paid. The point ie purely 
technical and the District Judge should, in my 
opinion, have allowed the plaint to be amended, so 
as to include these properties. 

(2) Certain moneys were obtained by let defend- 
ent from the persons to whom, in 1913, be gave 
two of his SODS in adoption. Are these moneys to 
be treated as eelf-aoquisitioQ of let defeudaot, oi^ 
as a family property and therefore divieible ? 
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The quesUon is interestiog aod praoti> 
eaJly integra. The Sabordioate Judge 
held that these moneys beiooged to the 
iemily, the District Judge contrci held they 
belonged to the father. Mr. A. Krishoa- 
ewami Aiyar for the appellants contended 
that it should be established by evidence 
whether in this community there is a 
custom for the natural father to treat 
payments of this character as his own, 
or as belonging to the family, it not 
being disputed that in this caste such 
payments are usual. Mr. S. Srini- 
vasa Aiyangar for the respoodents ooo- 
tendei and rightly that no custom bad 
been set up and as it must be specially 
pleaded we were precluded from going into 
the question of its esistenca in second 
appeal. It follows therefore that if here- 
after the question of custom is agitated in 
a properly oonssltuted suit what I am 
about to say will very possibly be found 
to be beside the mark. My remarks are 
based on consideration, apart from any 
question of custom, on the best materials 
available. It has to be remembered that 
these Nattukottai Gbetbies are traders and 
that every male member of the community 
is at least a potential earner for the family 
of which be is a member. It is, therefore, 
not unnatural that when the wage-earning 
capacity of a family is diminished pro 
tanto, by the giving of one or more of the 
members in adoption, some monetary or 
other compensation should be paid, by tbe 
adopting family, whose potential earning 
capacity is proportionately increased by the 
adoption. Snch oompensatioo is probably 
nothing like the capitalized value of the 
earniogs of the member given in adoption ; 
on the other band, he may earn little or 
nothing and tbe shares of those remaioing 
in tbe family are proportionately indivi- 
dually appreciated by the fact that there 
are after the adoption fewer sharers. 
Though not directly in point, so as to form 
a ruling authority in tbe presens case, we 
have a judgment of Subramania Aiyar, 
Offg.O.J. .in Murugappa Chetti v.Nagappa 
Ohetti (l). The learned Judge was consi- 
dering there, whether tbe acceptance of a 
gift on adoption affected the validity of the 
latter. He said at page 165 : 

" It is abaodaoUy cleat from the eviddooe that 
in the oommaoity to which the parties belong 
.^obctties) such paymeote (orm the rale and tbe 
^ntiary, the eroepHon ; and so long as these men 
•e w ti i i n e to bt noved Iv the deaire foe the petpeta* 
AtioD of Unesge, by eeoonese to*the fiotioo of 


adoption, tbe payments will not cease and tbooon- 
sequeooes of tbe siriotor rule would only be that 
tbe payments would be made in eocrot and that 
wben any litigation should ensue, wuh reference 
to I he adoption, it would be attended by the pro- 
duoCioQ of untrue evidence, either on tbe part of 
peteoos denyiQg piymetiie that have really taken 
place, or on the part of ibose who faieely set up 
yuoh pajmeuts. Woy iLt' praoiioo of paying money 
is prevalent lar,<ely amjug these. >'hettiea and is 
avowed is perhaps uot ditliojlt to underatand. 
Tneir oommuuity is a meet thriving and prosperous 
compact liitio one, in this presidency. Its members 
are able, enierpnsiug traders, doing busiueas in 
India and elsewhere. It is a pride ol their oommuuity 
that there is lu it none so p lur as t j depend fur his 
livelihood on tbe chanty ul oibors. Kvery male 
child IS eipeoted to become an earning man and 
Ibis ezpeotatioo is mostly realized. Consequently, 
when a Cbetiy gives away bis sen in adoption, bo 
is virtually ooutribuiiog to the wealth of tbe 
family of tbe adoptive father." 

This last seateoce gives, iu my opluioD, 
support to ibd viesv ibat uuy mocey so paid 
would ba paid as componsatiou to tbe 
natural family. This view is further 
attempted to be supported by tbe analogy 
of bride price in Asura marriages. Tbe 
Mitaksbara {Chapter I, Sect. 4) comment- 
ing on Yagnavalkya (Chapter II, Sects. 118 
and 119) says : 

"What is received at a marriage oonoluded in 

tbe form a^ura and tbe like must be shared 

with tbe whole of the brethren and tbe father’*. 
(Gbose's prtnoiples of Hindu Law, Vol. II, page 
103 ). 

For tbe respondents, it is urged that tbe 
detriment to the family, which was to be 
provided by tbe oo-parceners, is the bride 
price and that tbe text does not mean 
what is to become of the bride price when 
received ; it refers to tbe liability of the 
adoptive family for tbe amount. It may 
be immaterial to discuss ir. ; but, in my 
opinion, such is not the meaning of tbe 
text in question. It clearly refers to the 
receiving and not to tbe giving of the bride 
price. It is further said that tbe reference 
is only two gifts at nuptials and not to tbe 
bride price at all ; but I see nothing to 
limit the words thus. Two more impor- 
tant points are, however, taken by Mr. S. 
Srinivasa Aiyangar: (1) that the detri- 
ment to tbe family cannot be assessed in 
money are money's worth and chat conse- 
quently any money paid on adoption can- 
not be said to be compensation to tbe 
family ; for the loss of an earner, especially 
as tbe detriment, if any, to ba taken into 
account, must be tbe present detriment! 
which, owing to the age of the boy given in 
adoption, is only the problematical oapa- 
pity of oamiog ia the future which ie 
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practically nil. I do not thick this is an 
answer to the theory of compensation to 
the family, for the loss of a possible future 
earner ; it may not be an adequate or 
mathematical compensation ; but it may 
nevertheless be regarded as in some mea- 
sure making tbe loss good to the family ; 
and (2) a more serious counter theory to 
my mind is that the money is to be regard- 
ed as a present to the father of the boy 
given in adoption, to induce him to exercise 
his paternal rights in favour of tbe adoptive 
family. The father has the power to 
dispose of bis son, therefore, he should keep 
the money. This does not necessarily 
follow. Vaaishta says (Chapter XV, 1-8) : 

"Botb parpnte have pow(>r tc pell or to desert 
him (a foo)”. <page 137. Majot's Hmdu Law, 
9 Ed.). 

This is, of course, antiquated and no rule 
of the sale of a son as such would now be 
recognised at law. I think that having 
regard to tbe nature and chracteristics of 
the community involved and to those con- 
siderations, which I have already set out 
at length, it is on the whole more consistent 
to hold against this theory. It is not 
a personal prebent, but is only paid to tbe 
father as tbe eldest and managing member 
of tbe co'parcenery, for tbe benefit of the 
latter. I have, therefore, come to the 
conclusion that the property in Scb. B 
belongs to tbe family and should be inclu- 
ded in the decree for partition. The appeal 
succeeds ; tbe decree of tbe District Judge 
will be set aside and that of tbe Subordinate 
Judge restored. Tbe appellants will have 
their costs here and in tbe lower appel- 
late Court. 

Appeal alloved. 
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Spencer and DisvADObS. jj. 

K. Venkataratnam — Respondent- Appel- 
lant. 

v. 

The Official Beceiiert Godavari District 
— Hespopdent-Petitioner. 

A. A. O. No. 1100 of 1920, decided on 
6th August, 1923, against tbe Order of tbe 
District Judge, Hajahmundry, dated 6tb 
December, 1921. 

fa) Provincial Insolvency Act (F of 1930), S. 68 — 
Transfer by insolveni immediately^ prior to 4naoI- 
Vtfttofr ssithont consideration paid^Transfer by 


vendee — During appeal from annulment of adfvdi' 
cation — Second vendee paying part of the consider- 
ation to mortgagee does not prove transfer to 
bona fide. 

Ad inaolvent nominally transferred oertatn pro- 
perty of his to one P. The deed direoted P to pay 
certain amounts to one A a mortgagee bat no pay* 
meots were made by P. Pending tbe appeal from 
order anDulling adjudication, P sold the land to the 
nephew and BOD'iu-law of the iosolveot who paid 
off Out of tbe coosideraiion the mortgagee A. Tbo 
order annulling the adjudication being reversed : 

Held, that tbe conveyance by tbe insolvent in 
favour of P was voidable under B. 63 as noc being 
in good faitb aud for valuable consideration ; 

Held, also that thn payment by the second 
vendee to tbe roongagee would not make tbe sal® 
in bis favour a bona fide one for consideration a* 
be was aware of the insolvenoy prooeedinge and as 
bis transfer was obtained pending tbe appeal 
againat the annulment of tbe adjudication. 

Held, further that tbe coveuant to pay A in the 
sale-deed to P was not binding personally on the 
secood tiaoeferee, 

;b) Assignment — Vendee's vendee not boundby 
personal covenants against first vendee. 

Vendee's vendee is not perscnally bound by any 
covenant made by first vendee with vendor to paF 
off a noortgage on tbe property sold. 

P. Somasundarata — for the Appellant. 

P. Narayana Murthi — for the Respond- 
ent. 

Judgement : — One Maradugula Venkata- 
ratnam applied to be declared insolvent, oa 
tbe 24tb of March, 1910, and be was adjudi- 
cated as an insolvent on theSlst of August, 
1912. Within three months of the petition 
in insolvenoy, the house, which is the 
subject of this appeal, was nominally 
transferred for Rs. 4,000, on tbe 4th of 
January, 1910, to one Perrazu, who is tbe 
2Dd respondent. Admittedly, tbe consider- 
ation for this sale remained unpaid. On 
tbe 22Dd of August. 1912, tbe same pro- 
perty was sold to tbe appellant, for tbe 
same price of Rs. 4,000, by the 2nd 
respondent. There was a composition of' 
the claims of tbe creditors, approved by the 
District Court, upon which tbe District 
Court annulled tbe adjudication, on tbe 19tb 
December, 1912. There was an appeal to 
tbe High Court, the result of which was- 
that tbe adjudication was restored on the 
24th of March, 1914. 

The Lower Court has found that the 
transaction, by which the appellant pur- 
chased the house in question, was voidable, 
under section 53 of Act V of 1920, as being 
a transfer of property, not made in good 
faith and for valuable consideration, witbio 
two years of tbe transferor being deolaredi 
insolvent. 



1924 Madras 


PABVATHl AlilCAL V. OOVINDARAJA. 


359 


The imporbsnt taobs io the case are that 
the first sate was without ooosideration ; 
that the appellant is the nephew and son* 
in-law of the first insolvent ; and that he 
admitted io his evidence that he was aware 
of the presentation of a petition by his 
father-in-law, to be adjudioated insolvent, 
soon after that petition was filed. One 
Asaram had a mortgage deoree against the 
insolvent in O. S, No. 10 of 1909 and one 
of the terms of Ex. X (a) was that the sale 
amount should bo paid towards the mort- 
gagee-deoree-hoider’s deoree. The appel- 
lant paid Rs. 4,700 to Asuram, on the 12th 
of February, 1914,* and it ts now argued 
that payment was bona fide, because, it was 
made acoording to the terms of the transfer 
deed, in favour of the appellant’s vendor ; 
but the appellant must have been aware 
at the time that an appeal was pending 
from the Diatriob Court's order, annulling 
the adjndioation. and therefore if he paid 
any part of the oonsideration for his trans- 
fer, during the pendency of that appeal to 
a stranger, he did so at bis own risk. He 
was not personally bound by the covenant 
in Ex. I (a^ which was executed before the 
insolvent bad applied for adiudioation. as 
regards the promise to pay the mortgagee 
Rs. 4,000 of the purchase-money. Any 
such covenant that was contained in the 
document was subject to the result of the 
property passing away, out of the insol- 
vent's control and becoming vested in an 
Official Receiver. The appellant, in ignor- 
ing the fact that an appeal was pending 
against the annulment of adjudication 
and in paying the unpaid pnrohase-money 
to a stranger, in order to benefit bis own 
father-in-law, evidently acted without 
good fiith and at his own risk. 

Wo, therefore, agree with the Lower 
Court that the transaction was voidable 
under section 53, corresponding to section 
36 of the old Insolvency Act and dismiss 
the appeal with costs. 

Appeal dismissed. 
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KRISHNAN and OOLERIDGB. -U. 

Parvathi Ammal — Appellanb-(3rd De- 
fendant). 

V. 

Govindaraja and another — Respond- 

ents (Plaintifi and let Defendant). 

S.A. No. 196 of 1921, decided on 20th 
April, 1923, against the deoree of Addl. 
Sab-Judge, Tanjore, in A.S. No. 21 of 
1920. 


(a) Transfer of ftopeity Act. S. 52— Mortgage 
3 uii — SaU of mcfTlgngia properly during f,endency of 
mortgage auit rs t.p,cUd Oy the docirtue of lie 
pendens. 

A suit (0 enloroe mortgage on property by ike 
sale 18 a suit m wuiob a right to immoveable 
property is directly and specifically hi que<«tioa 
with the meaniDg ol S. and a sale ol tne luoct- 
gaged property during the peudenoy ol such suit is 
afieoted by the dooirme ol lis pendens. (31 Cal. 
745. Disf. ; *39 All. 339 aud 19 I.C. 177, Foil). 

(b) Transfer of Proptrly Act, S. 52 — Conlen- 
— Compromise after contest aoes not make 

suit non-conlsncious. 

The (ttot that the suit was subsequently com- 
promised alter contest does not make it a non- 
ooDtentious suit. [('> 360, G. 1.} 


P. N. Appuswami Ayyar and P. V. 
Krishnaswami Ayyar — for Appellant. 

S. Muthiah Mudaliar — for Respondents. 


Judgment : — This second appeal is 
argued mainly with reference to the pro- 
perty covered by sale deed Ex. B. That 
sale was made after the suit No. 13 of 1915 
(on the file of the Court of the Temporary 
Subordinate Judge of Madura) to enforce 
a mortgage on the property by its sale 
had been instituted. The question that 
arises is whether the doctrine of lis pendens 
applies to the sale in question and whether 
it should be held to have been subject to 
the result of the mortgage deoree The 
learned Subordinate Judge has answered 
this queeiioQ in the negative relying on the 
ruling in Upendra Chandra Singh v. Mohan 
Lai Marwari (1) . We are unable to concur 
in that view. That ruling U inconsistent 
with the ruling of Privy Council in Faiyag 
Hussain Khan v. Prag Narain (2) and has 
nob been followed even in Caloubta. See 
Tinoohan Chatterjoe v. Trilokya Saran 
Sanyal (3). It has been dissented from in 


(1) (I904)3l0al. 746. _ 

19) (1907) 99 All. 839 - 34 I.A. 109 = 17 
963 " 6 O.L.J. 668 = 4 A.Ii.J* 
rLm. L.B. 666 - U O.W.N. 661 
(8) (1918) 17 O.W.N. ,418-18 I.0. 177. 


344 = 
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this Court in Kathir v. Mareema Dissa (4) 
and the learned Vakil for the respondent 
has rightly not attempted to support it. As 
regards the question whether the fact 
that the suit was subsequently oomprO' 
mised made it a not contentious suit, it 
is clear from the authorities that it did not. 
See Aniiapialai Chettiyar v. Malayandi 
Appavi Natch (5) and Krishnappa 
V. Shivappa (6). We must therefore 
hold that the sale under Bs. B is affected 
by the mortgage decree and plaintiff’s suit 
with reference to it must be dismissed. As 
regards the sale under Ex. A, however, 
plaintiff is entitled to a declaration that 
the property is not liable to be sold in 
execution of the mortgage decree and 
to an injunction to prevent such a sale. 
The decree of the lower appellate Court 
will be modihed accordingly. The parties 
will pay and receive proportionate costs 
throughout. 

Decree modified. 


(4) a9l3) 39 Mad. 450 = (1913)M.W.N. 673 =• 
M M L T. 185 = 20 I.C. 976. 

(6) (19051 29Mad. 426»IM L.T. 145 » 16 M.L J. 
372. 

(6) '1909) 31 Bom. 393 = 9 Bom. L.R. 530. ' 


' 1824 Madras 860. | 

Krishnan and Venkatasubba Rao, jj. 

Sundara Ramanujam Naidu — Peti- 
tioner. 

v. 

SivaltJigam Pillaiand another — Defend- 
ants-Respondents. 

Civil Revision Petition No. 255 of 1921, 
decided on I9tb April, 1923. 

(a) Court Ftts Act, S, 7, Cl. X (a) and Cl. V ie) 
— A suit for specific performance and delivery of 
possession falls under Cl. X fa) and net under 
V (e). 

A duit for porform^ooe and delivery of 

podfidsaioQ olearly falls vritbin the desoriptioia of a 
suit for soeoifi^ performaooe, coder Gl X (a) aod 
the addictoo o.' the prayer for poaseseioo makes oo 
difiereooe. The suit oaooot be properly described as 
a suit for p^ssensioo of property aod broagbt uodar 
op V of Court Fees Act, simply beotuse a prayer 
for posseeeioD is added aoy more tbau, for example 
a suit for redemptioo of usufructuary mortgage. 
Wbecein also there will be a prayer for pos3«snoQ, 
oan be so described aod brought uader the oUuee. 
The relief by way of givmg possession arises from 
the relief granting (he exeoatiOQ and delivery of 
the sale deed, as without a registered sale deed 
title cannot be transferred under the Transfer ol 
Property Aot where the value is over Bs. 100, 
without the latter relief being granted, the former 
cannot. (6 All. 281. [P. 361, Ca. 1 aod 2.] 


[1934 Ma4W 

(b) Court Fees Act. 8. l?^8uU for specific per- 
formanee and delivery of possession does ttof com- 
prise of two subjects. 

The suit for spsoifiepetforma noe and delivery of 
possession is not a oombibation of two snifee or 
two or more diatinot subjeoto, to attraot the appli* 
oation of 8. 17 of the Court Fees Aot. (38 All. 292, 
Foil.', 11 I.O. 228 aod 60 I-C. 512, Dtss.) [P. 362, 
0 . 1 .] 

(o) C»y«f Pro Code, O. 2, r. 9— Sail for possss- 
ston based on agreement to sell is barred after suif 
for spfcfjic performance but is not barred if based 
on conveyaftoe. 

If a plaiotifi olaim<> in the first suit only a oonvey* 
aooe and omits to a->k for possession, a second sait 
for possession based upon the agreement may fall ; 
but if the olaim for possession in the second anit 
is based upon the oonveyanoe obtained in puesa- 
anoe of a decree in the first suit, the cause io 
the second suit is entirely difierent and the first suit 
cannot operate as a bar. (39 Mad. 699 ; I L. W. 147 
and 18 Bom. 537. Foil.) [P. 363, C. Q.j 

T. Narasimha Ayyangar and T. S. Desi- 
kan — for the Petitioner. 

A. Krishnastoami Ayyar, T. S Rama- 
sioami Ayyar aod V. Sundaram Ayyar — for 
the Kespondents. 

Krishnan, J. : — This Civil Revision 
Petition arises from a suit brongbt by 
plaintiff to enforce specific performance of 
a contract to sell a snop. by directing 
the defendant to deliver a proper sale-deed 
to him, on his paying the price into Court 
and for recovery of possession of the pro- 
perty. The question that arises for decision 
is what is the proper value of this suit 
for purposes of jurisdiction. Section 8 of 
the Suits Valuation Act makes the value 
for Court-fees and for jurisdiction the 
same io such suits. We have therefore 
to see under what provision or provi- 
sions of the Court Fees Act the suit 
has to be valued. The Distriot Munsif 
held that it was one for recovery of 
possession and should be valued under 
section 7, clause 5 (e) of the Aot and as that 
value was over Rs. 3,000, the pecuniary 
limit of his jurisdiction, be returned 
che plaint to be presented to the proper 
Court. On appeal the Subordina'ia Judge 
upheld that view aud hence the revision 
to us by the plaintiff. 

Plaintiff contends that the suit falls under 
clause 10 (al of section 7 and not under 
clause 5 at all. The defendant on the 
other band argues that the suit falls under 
clause 5 (c) and its value is either the 
aggregate of the values computed under 
clauses 5 {e) and 10 (a), or at any rate is 
the value under clause 5 (e). Clause 10 (a) 
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proviclea tihab in a suit for speoifio perfor- 
mance of a oonfcraot of sale, the Coart-fee 
payable is “ acoordiog to the amount of the 
oonaideratioD." Now the consideration 
stated in the document is "the sum total 
of the principal, interest, coats incurred 
aod other miscellaneous expenses connected 
therewith ” We called for a finding to 
ascertain how much these items totalled up 
to in cash and the finding is that it works 
out to Rs. 9,265. We accept that finding 
as one of fact; and it follows that if the 
suit is valued under clause 10 (a) alone, it 
is within the Munsit’s jurisdiobion. 

It seems to me that the suit clearly 
falls within the description of a suit for 
speoifio performance, under clause 10 (a) 
and the addition of the prayer for posses- 
sion makes no difference. The relief by 
way of giving possession arises from the 
relief granting the execution aod delivery 
of the sale-deed, as without a registered 
sale-deed, title cannot be transferred under 
the Transfer of Property Act where the 
value is over Rs. 100 ; without the latter 
relief being granted the former cannot. See 
Muhi-ud‘din Ahmad Khan v. Majlis 
Rai (1). Nevertheless both the rights, viz.. 
the right to the sale-deed and the right to 
possession spring out of the same contract, 
though one necessarily precedes the other. 
The delivery of possession is a part of the 
speoifio performance of a contract of sale, 
unless the terms thereof show that the 
vendee was not under an obligation to 
deliver possession. The claim for delivery 
of possession is as much a part of specific 

I performance, as the claim for the pay- 
ment of the price is, when the seller 
brings the suit for specific performance. 
In fact this Court has held in Bhashyakatlu 
Naidu v. Andalamvial (2) that a suit for 
the purchase price by itself is a suit for 
specific performance. It is clear from 
form 47, 1st Schedule, Appendix A of 
the Civil Procedure Code, that a prayer 
for possession is a proper prayer in a 
luit for speoifio performance, without 
altering the character of the suit. It 
seems to me that this suit cannot 
be properly described as a suit for posses- 
sion of property and brought under 
clause 5 of the Court Fees Act, simply 
because a prayer for possession is added, 
any mo re than, for example, a suit for 

(i; (1884) 6 All. 231 -(1884) A.W.nTm^ 

<9) (M18) 9 L.W. 19-86 M.LJ. 69«(1918) M.W. 
N, 899-49 I.O. 985. 
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redemption of a usufructuary mortgage, 
wherein also there will be a prayer for 
possession, can be so desoribed and brought 
under that clause. 

Now, as regards the authorities cited 
before us, the case in Nihal Singh v. Sewa 
Rajn (3), is a direct ruling on the point 
and is in favour of the view I am taking. 
On the other hand, a ruling of the Calcutta 
Court in Madan Mohan Smgh v. Gaja 
Prasad Svigh (4) has an observation in it 
that the suit, such as the one before us is 
in substance a suit for possession and must 
be valued as such. That view has been 
followed by the Lahore High Court in 
Gopal Das v. Parmanand (51. But the 
question has not been fully discussed in 
these cases and with great respect bo the 
learned judges, I regret, I am unable to 
follow their view for the reasons I have 
given above 

It was strenuously contended by the 
learned Vakil for the respondent that the 
view I am taking is opposed to the view 
taken in Krishtiamnial v. Sundararaja 
Aiyar (6), as to the nature of a suit for 
specific performance. That was a ruling 
under Order 2, rule 2 of the Code of Civil 
Procedure, and it was held there that the 
failure to ask for possession in the suit for 
specific performance did nob bar a second 
suit for possession. This ruling is directly 
against the ruling in Krishnasarni v. 
darappayyar (7), bub the point was nob 
referred to a Full Bench. I do not think we 
need however settle the conflict of opinion 
as the ruling relied on has no direct bearing 
on the present case which is one under the 
Court Fees Act. The point there was 
whether a plaintiff suing for obtaining a 
proper sale deed was entitled to make a 
claim for possession as a matter of right 
and the learned Judges held he was nob, 
and that clause (2) of rule 2 therefore 
did not apply to him. Though it was 
conceded that such a plaintiff may be 
permitted tc add such a prayer, it was 
held that it was not a claim that arose 
directly from the cause of action sued on 
and therefore the failure to make it did 
not entail the oonseguenoe stated in 
clause (2) of the rule. Whether this view 


(3) (1916) 38 All. 992= 14 A.L.J. 434-36 I.O. 275. 

(4) (1911) 14 C.L.l. 169-11 I.O. 228. 

(5) (1921) 60 I.C.612. 

(6) (1916) 86 Mad. 698-1 L.W. 147-(1914) 

M.W.N. 200-16 M L.T. 108-92 1.0. 919. 

(7) (1695) 18 Mad. 416-6 M.L.J. 164. 
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be correct or not, the point in the suit 
before na ia totally different. It is this, 
that when the prayer for possession is 
allowed to be added, does the suit cease to 
be one for specific performance and beccme 
a suit for possession, or combination of 
both suits, under the Court Fees Act? I 
do not think so. 

I have already given my reasons, for 
holding that it cannot be treated as a suit 
for possession, under the Court Fees Act. 
It follows of course that it could not be a 
combination of two suits either, or of two 
or more distinct subjects ” to attract the 
application of section 17 of the Court Fees 
Act. The word “ subject ” is of a some- 
1 what uncertain connotation and it was 

( held to be “ not capable of any precise 
definition” in N^eiakanthan v. Anantha- 
krishna Ayyar (8). The case cited in 
Krishnasami v. Sundarappayyar (7) is no 
authority for saying that in a suit for 
specific performance and for possession. 
Court-fee should he paid on the aggregate 
value of the two prayers. Though perhaps 
that case seems to have assumed such a 
proposition, there is no discussion about it 
and the observation itself is an obiter 
dictum as the deficient Court-fee had been 
paid. We cannot thus treat it as an author- 
ity on the point. No other case has been 
cited bo support the same view. 

I have come to the conclusion that the 
present suit is rightly valued, under 
section 7, clause 10 (a) of the Court Fees 
Act and that it is within the jurisdiction of 
the Munsif. I therefore set aside the 
orders of both the Lower Courts and direct 
the District Munsif to take the plaint on 
his file and dispose of the suit according to 
law. Defendant will pay plaintiff’s costs 
in this and in the lower appellate Court. 
The costs in the first Court will abide and 
follow the result. 

Venkatasubba Rao, J. : — The point 
to be decided is whether the District 
Munsif’s Court has jurisdiction to enter- 
tain the suit. The plaintiff prayed for 
a decree directing the defendant to 
execute a sale-deed in respect of the suit 
property and to deliver possession thereof. 
The defendant bad agreed to execute a 
conveyance in favour of the plaintiff, and 
the suit was to enforce specific performance 
of this agreement. It has been found that 

(8) (1907) SO Mad. 61«> 16 M.L.J. 46Q">1M.L.T. 
496. 


the house is worth more than Bs. 3,000, 
bat the oonsideration for the contract of 
sale amounts to Bs. 2,265. Is this a suit 
for specific performance falling under 
section 7, clause (10) of the Court Feee 
Act, or is it a suit for possession to which 
section 7, clause (5) of the same Act 
applies ? In the former case, the Court- 
fee payable has to be computed ad valorevt 
on the amount of the oonsideration (in 
this instance Bs. 2,265), and under 
section 8 of the Suits Valuation Act (VII 
of 1887), the same amount will determine 
also the Court which has jurisdiction to try 
the suit. On the other hand, if the suit' 
is one for possession, the Court-fee has to 
be computed under section 7, clause (5) («), 
with reference to the market value of 
the house (more than Ks. 3,000), and 
under section 14 of the Madras Civil 
Courts Acc, III of 1873, the forum will 
have to be determined with reference to 
that value. In short, if the suit is held to- 
be a suit for specific performance of a 
contract of sale, the District Munsif’s 
Court will have jurisdiction : if the suit is 
held to be a suit for possession, that Court 
will have no jurisdiction. 

I am quite clear that the suit falls 
within section 7, clause (10) (a) of the 
Court Fees Act. The words used are 
“specific performance of a contract of 
sale." Specific performance does not exist 
merely of the exccntion of a sale-deed. A 
suit to obtain a sale-deed is not what is 
referred to in the said section ; but it is a 
suit for specific performance of a contract 
of sale. The execution of a conveyance is- 
only a part of the specific performance- 
If the vendor agrees to execute a convey- 
ance as well as to deliver possession, it 
oannob be said that specific performance of 
the contract does not comprise both the 
execution of the sale-deed and delivery of 
possession. In every contract of sale^ 
unless the contrary appears, the vendor 
must be deemed to impliedly agree to give 
possession of the property to the purchaser. 
Id a suit for specific performance, the 
purchaser seeks to enforce the terms of hie 
contract. The seller as much agrees to 
put the purchaser in possession, as ho 
agrees to execute a conveyance in bis 
favour. 

Then it is argued that, as the plaintiff 
also claims possession in the suit, the suit 
must be regarded as one for possession* 
But the specific provision relating to suita 
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for speoifio performance excludes fcbe 
applicability of the general provision 
relating to suits for possession. If the 
claim to possession is involved in the 
claim to specific performanoe, the suit 
will still remain one for specific perfor- 
manoe and it must be dealt with, only on 
that footing. A suit for redemption is, in 
efieot, a suit for possession of the property ; 
but can it be contended that the provision 
applicable to such a suit is not the one 
dealing with suits for redemption, section 7, 
clause (9), but the one dealing with suits 
for possession, section 7, clause (5) ? I 
shall not use the words principal and 
ancillary. It is not strictly correct to say 
that, in a suit for specific performance of 
a contract, the execution of a conveyance 
is the principal relief and possession is 
secondary and ancillary. It is, indeed, 
difficult to say in the abstract that a certain 
relief is the primary relief claimed. I 
would prefer to rest my judgment on the 
ground that a suit for specific performance 
is, in its essence, different from a suit 
for possession, and the mere fact that 
possession is also claimed does not render 
the suit any the less a suit for specific 
performance. 

1 may observe that the agreement on 
which the suit is based, far from indicating 
an intention not to give possession, contains 
evidence of tbe fact that tbe parties intended 
that possession should be given. 

Tbe view taken in NthcU Singh v. Sewa 
Ram (3), a decision of a single Judge, 
supports my conclusion. In Madan Mohan 
Singh v. Goja Prosad Singh (4), tbe 
Calcutta High Court took a different view ; 
but there is no discussion of the principle, 
and we find merely a statement to tbe 
effect that a suit for specific performance 
is, in substance, a suit for poeeeesion. 
Gopal Das v. Parmanand (6) is a decision 
of a single Judge of the High Court of 
liahoro and it affords very little assistance, 
because in the judgment it is assumed that 
ft sale had already taken place and, 
therefore, the suit could not possibly be 
regarded as one for specific performanoe of 
a oontraofr to sell, though I must say, with 
all respect, (bat it is far from clear how 
there could be a completed oral sale, the 
consideration being stated to be Rs. 4,250. 
Vathe Khan v. Muhammad Khan (9), is a 
case from the Punjab, and the learned 

(9) (1918) 138 P.W.B. 1918-46 I.O. 584. 


Judge who decided it followed Madan 
Mohan Singh v. Gaja Prosad Singh (4), 
on tbe ground that be could not find any 
authority to the contrary, although his own 
inclioatioD was the other way. 

I bold that the suit is a suit for specific 
performance of a contract to sell. 

Mr. Alladi Krisbnaswami Aiyar, the 
learnedVakil for tbedefendant, verystrongly 
relied upon KrishnammaJ v. Soundararafa 
Aiyar (3). It was held in it that a plaintiff 
who had obtained in a previous suit a 
decree directing the defendant to execute a 
sale- deed, was not barred after obtaining 
the conveyance, from instituting a fresh 
suit for tbe recovery of possession of tbe 
property covered by tbe conveyance. Order 
2, rule 2 of tbe Civil Procedure Code 
omitting portions not relovant, runs thus ; 

“ Every euib eh;%ll inolude the tvbole of theolaim 
which the plaiotifi ie entitled to make, in respect 
of the same cause of action ; and when a plaint- 
ifi omits to sue in respect of any portiua of hie 
olaim, he shall not afterwards sue in respect 
of the portion so omitted. " 

The argument advanced is this : if a 
second suit for possession is not barred, it 
follows that tbe right to possession does 
not arise out of the same cause of action : 
and if tbe right to possession does not arise 
out of the same cause of action, it is wrong 
to say that out of tbe same contract spring 
both tbe rights — the right to a sale-deed as 
well as tbe right possession. But this 
argument ignores the fundamental differ- 
ence to which reference is made in the 
judgment of Tyabji, J., in Krishnammal v. 
Soundararaja Aiyar ( 6 ), between a right to 
possession arising out of tbe contract to 
sell and tbe right to possession based upon 
tbe conveyance, a distinction also pointed 
out in the judgment of Sargent, C. J., in 
Nathu valad Pandu v. Budhu valad 
Bhika (10). If a plaintiff claims in tbe first I 
suit only a conveyance and omits to ask I 
for possession, a second suit for possession, 
based upon tbe agreement may fail ; but 
if the claim to possession in the second 
suit is based upon the conveyance obtain- 
ed in pursuance of tbe decree in tbe first 
suit tbe cause of action in the second suit 
is entirely different, and tbe first suit 
cannot operate as a bar. This is tbe effect 
of Krishnammal v. Soundararaja Aiyar (6), 
and Nathu valad Pandu v. Bhudu valad‘ 
Bhika (10). It has been held that in the 


(10) (1894) 16 Bom. 5S7. 
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same 3uit there may be prayers both for 
the execution of a conveyance and for 
posaeasioD. It has also been held that a 
second suit for possession U not barred by 
the previous suit, in which a mere 
conveyance was claimed. I do not think 
that there is any inoonsistenoy in the two 
sets of decisions. The right to possession 
claimed in the second suit must be deemed 
to be the right based upon the conveyance, 
and not arising out of the contract to sell. 
This is. in my view, the true principle and, 
judged in bho light of it, the decisions are 
easily reooncileable, and the view I am 
taking is not opposed to the principle 
underlying these various decisions. 

In the result I agree with the order 
proposed by my learned brother. 

Case remanded. 


* 1924 Madras 364. 

OdcjERs and Hughes. j.j. 

Ramaswamt Reddiar — Defendant- Appel- 
lant. 


V. 


Peria Veera Kudumban and others — 

Plain biffs- iiespondenls. 


S.A. No. 508 of 1921, decided on 17bb 
July, 1923. against the decree of the Addl. 
Sessions Judge, Madura, in A.S. No. 9 of 
1921. 


Traniter of Propertif Act. S. >iu -Partial merger 
of mortgagor's interest by any cause breakes inte- 
grity of mortgage. 

Purchase by a mortgagee iu a Court-aootion of 
the equity of redemption of acme only of the 
moticaged iteme discharges the portion of the 
mnrtcafied debt which ie ob.irgeable on those 

Uemf. 143 M»d. 312 .ad 31 All, 335. FoU.) Wh.t 
10 neoesaacy »8 th^t the mortgagee should have 
acquired the share of a mortgagor. Whether he 
acquiree it. by purchase or by inberitanoe or 
otherwiee the result ia the same. The mode of 
acquiaition ia immaterial. [P, 364, C. 3.} 

K. V. Krishnaswami Ayyar and S. Gana- 
pathisundaram — for the Appellant. 

K. Rajah Ayyar — for the Respondent. 


Judgment : — The only point argued in 
this appeal ia whether the Subordinate 
Judge was right in bolding that the 
mortgage, Kx. I- A. had been broken up by 
the sale under Ex. I. It is urged for the 
appellant, that as all the sharers were 
bound by the mortgage under section 60 
-of the Transfer of Property Aot, the aeourity 
vis not redeemable as to 3/5ths, as decreed. 


The sale has been held valid as to 2/5bhs 
of the property conveyed thereunder and 
invalid as to S/oths. It is urgad that 
notwithstanding this there has bean no 
extinction of the mortgage security, in the 
hands of the purchaser (who was also the 
mortgagee) as to 9/5th8 of the security. 
We have been referred to no authority 
beyond section 60 of the Transfer of 
Property Act, by the appellant; he seeks 
to distinguish the cases we are about to 
refer to, by saying that in none of them 
has there been any assent or conduct on 
the part of the mortgagee, such as would 
show his acquiescence in a partial 
redemption. On the other band, we hav6 
been shown no authority which draws a 
distinction between the case of a mortgagfiBt 
who originally purchases a share only of 
the mortgaged property and a mortgagee 
who by some legal proceedings is ultimately 
declared to have purchased only a share, a9 
in the present case. The point is covered 
by Ponnambala Pillai v. Annatnala'< 
Chettiar U). It is a decision of the Fall 
Bench and decides that the purchase by 
the mortgagee in Court-auction of the 
equity of redemption of some only of the 
mortgaged items discharges the portion of 
the mortgaged debt which is ohargeablo 
on those items. The Pull Bench decision 
in Biskeskur Dial v. Ram Sarup (2) is 
followed. There Bauerji. J . said : 

“Therefore when the rights of the mortgagee 
aod the mortgagor become vested in the same 
peraoD, only so maoh of the debt oao be held to 
have beeo disoharged as was p-oportionate to the 
value of the property, in tegp'*ot of which the 
oonfiaenoe of rights (nkes place 

and in Hamida Bibi v. Ahmad Husain (3) 
it was held that : 

“ Where the equity of redemption in respeot of a 
part of the mortgaged prepecty b-‘0om‘'« vested in 
the mortgagee, there is a merger of rights and the 
integrity of the mortgage ia broken up. by reason 
of the right of redemption and the right of the 
mortgagee passing to the same person. The 
mortgagee cannot throw the whole burden of the 
debt on the remainder of the property aod compel 
the other moctgagore to redeem the whole 
mortgage. In order to bring about this result, it 
is not neoBSsaty that the fusion of rights abonld 
be by aot of parties- What ia necessary is that 
the mortgagee should have acquired the share of a 
mortgagor. Whether he acquires it, by purobaee, 
or by inheritance or otherwise, the result is the 
same and the mode of acquisition is immaterial.’* 

(1) (1930) 43 Mad. 372 = 38 M.L.J. 339-(1930) 
M.W.N. 936 = 11 L.W. 439-65 I.O. 666. 

(3) (1900) 33 All. 384-1900 A W N. 69 (F.B ). 

(3) (1909) 81 AU. 386 = 6 A.Ii.J. 387-1 1.C. 779. 
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It appears to us therefore that no 
distinction is possible, as contended by the 
learned Vakil, for the appellant. We are, 
therefore, of opinion that the lower 
appellate Court was right. This second 
appeal must be dismissed with costs. 

Avpeal dismissed. 

* * 1924 Madras 366. 

Oldfield and Devadoss, jj. 

T. Vedaviasa Aiyar — Appellant. 

V. 

The Madura Hindu Labha Nidhi Go., 
Lid. — Kespondents. 

S. A. No. 6 of 1922, decided on 17th 
April, 1922, against the decree of the 
District Court, Madura. 

(a) Civ. Pro. Code, S. 47 — Parties need not be 
ranged on opp:>siie sides- Questions tetween defend- 
ants inter ss are covered op the section. 

Section 47 is not con&ued in its scope to the 
determination ol questions arising between parties 
ranged on opposite sides in the suit but extends to 
the determination aleo ol questions arising between 
the judgment-debtors inter st. (7 All. 681, 13 L.W. 
18,31 A1J.82 .{F,B.),D»sL ; 19 Cal. 663 (P.C.) Po».) 

(b) Civ Pro. Code, S. 47— Relating to execution— 
Question as to order in which properties are to be 
told tf one of substantive right, is covered by the 
section. 

Where the question raised in execution is one ol 
aubetantive tight though it relates only to the 
order in which properties are to be directed in the 
sale prcoUmation to be sold, it is not an adminis- 
tcative matter but one relating to the execution, 
discharge or satislaoiion ol the decree. (24 Cal. 
739, Foil.) 

T. L. Venkatarama Aiyar — for the Ap- 
pellant. 

P. S. Narayanaswami Aiyar, P, V. 
Krishnastoami Aiyar and P. B, Srinivasan 
— for the Respondent. 

Judgment The question in this 
appeal is whether the lower appellate 
Ooutt was right in holding that no appeal 
lay to it and passing an order of dismissal. 
The decision of the Court of First Instance 
wee as to the order in which certain items 
of property were to be sold in execution 
of a decree on a mortgage and the question 
18 whether that decision was appealable as 
having been passed under section 47, 
first, because although it was passed 
between the parties to the suit that order 
sho^d be read aa relating only to questions 
aruing between the parties who are opposed 
to each other in the suit ; that is, it is 
contended between the plaintiff and one or 
other of the defendants and not between 


the defendants themselves. In support of 
this we have have been referred to Baynor 
V. The Mussoorie Bank (1), Yogjiasamt 
Ayyar v. Chidambara?iatha Mudaltar (2), 
and Bhagioati v. Banvart Lai (3). But 
although these cases do contain language 
susceptible of an interpretation, which may 
support the appellant's argument, that argu- 
ment was not what was being considered by 
the learned Judges. V’or in each of those 
oases the matter under consideration was 
in dispute between a judgment-debtor 
and his representative or a person on 
whom his interest had in some way 
devolved and not (as here) between two 
judgment-debtors, whose interests were 
absolutely independent. It is, in our 
opinion, clear on principle that no such 
rule, as the 8th respondent’s learned Vakil 
contends for, can be laid down. In 
the ease, for instance, of a partition suit, 
the judgment-debtors may very well hnd 
their interests opposed, when delivery is 
attempted, although up to the bnal decree 
they bad no oauso for complaint against 
each other and similarly in administration 
or partnership suits. ^\ a can see no rea- 
son for acceding to the suggestion that we 
should limit the scope of section 47 in the 
way suggested, when to do so. would ex- 
clude from its purview the decision of many 
of the questions, which must inevitably 
arise only after the decree and when the 
result would be to frustrate the object of 
the section, recognised by the Privy 
Council in Frosunno Kumar Sanyaly. Kali 
Das Sanyal (4), viz., the cheap and speedy 
settlement of all disputes at the stage of 
execution. 

The other argument attempted is that the 
question now raised is intrinsically not 
one relating to the execution or satisfaction 
of the decree, because it has arisen in pro- 
ceedings for and relates to the settlement of 
the terms of the sale proclamation. It is 
true that the question in terms is only 
whether one item of the mortgaged property 
shall be sold before the others and, of 
course, whether that order of sale shall be 
entered in the proclamation. But in fact 
we may say, without expressing any opinion 
on the merits, that the question raised is 

(1) (1886) 7 All. 681 = (1885) A.W.N. 204. 

(21 (1921) 13 L.W. 15 = 611.0. 961. 

(3) (1909) 31 All. 89 = 6 A.L.J. 71*6 M.L.T. 186 = 

1 I.O. 416 (P.B.). 

(4) (1692) IdtOal. 663 = 19 LA. 166 = 6 Sar, 209 

<P.O.). ■ 
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whether the decree shall be satisfied to a 
substantial extent primarily from the 12tb 
defendant’s item 2, in accordance with the 
terms of his transfer from the mortgagor 
and the 13tb defendant, the Official 
Keceiver, representing the mortgagor’s 
estate. It is clear that the interests of the 
owners of the item of the mortgaged pro- 
perty. other than item 2, will be seriously 
affected according as the 12th defendant’s 
claim for postponement of the sale of the 
last mentioned item is allowed or rejected. 
In those circumstances, the matter is not, 
m our opinion, one of those referred to as 
administrative in Sivagami Achi v. 
Subrahmania Ayyar (o), in respect of 
which no appeal is allowed. The question 
raised is of a substantive right covered by 
section 47, the disposal of which, as the last 
paragraph of the judgment in Sivagami 
Achi V. Subramania Ayyar (5) shows 
results in an appealable order. To illus* 

I trate this, we may refer bo the judgment 
of Banerjee, J., in Jogodishury Dabea v. 
Kailash Chundra Lahiry (6) : “ An order 
in execution proceedings can come 
under section 244 (now section 47), only 
when it determines some questions relating 
to the rights and liabilities of parties with 
reference to the relief granted by the 
decree, nob when it determines merely an 
incidental question as to whether the pro- 
ceedings are to be conducted in a certain 
way.” The result is that an appeal lies to 
this Court and lay to the lower appellate 
Court, The lower appellate Court has not 
dealt with the appeal before it on the merits. 
There must, therefore, be a remand, its 
decision beiog set aside in order that it 
might do so. Coats in the lower appellate 
Court and in this Court to date will be 
costs in the cause and will be provided for 
in the order to be passed on remand. 

Civil Revision Petition No. 74 of 1922 is 
dismissed. No order is made as to costs. 

Case remanded. 


(6) (1904) 97 Mad. 969=14 M.Ij.J. 67 (F.B.). 
(6) (1897) 94 Oal. 798-1 O.W.N. 374 (P.B.). 


1924 Madras 866. 


Spengeb and Odgbbs. jj. 


Naraynaswami Ohetti — Petitioner-Appel- 
lant. 

V. 

Vellaya Pillai — Counber-petitioner- 

Respondent. 

A. A. A. O. No. 46 of 1922, decided 
on the I2bh Sentember, 1923, against the 
order of the Sub-Judge, Vellore, in App. 
No. 120 of 1921. 

Transfer of Property Act, Ss. 82 and S2^Decree’ 
holder-mortgagee can sell ina-^y order in absence 
of direction tn the decree. 

A d<4oree-hoIder i9 entitled to ezeoute bis deorea 
ARaiont any of tbe mortgaRed properties where the 
deore© ie silent on the point ; the j jdgmeot-debtor 
bas no leRal right to demand that tbe daotee-faolder 
should exoate his dooroe in anv pa-tioulac manner 
to suit the individual judgmeot-debtor. [P.367. 
0 . 1 .] 

C*u. Pro. Codr, o. 34. r. 5—idorigagee can 
sell in any order in abstme of direction in decree. 

A deoree-hotder is entitled to execute bis decree 
agaioBt anv of the mortgaRed properties where the 
decree is silsot on the point ; the jadgmeot-debtox 
has DO leRat riRbt to demand that the decree-holder 
should execute his deotee in an? particular manner 
to suit the individual jadgment'debtor. (34 Oal. 
J3, Foil. ; 41 Oal. 418. 31 Mad. 419, 9 Cal. 406, 
Disf.) [P 367. C. 1.] 


K. V. Bamachandra Aiyar — for Appel- 
lant. 

0. Padmanabka Iyengar — for Respond- 
ent. 


Judgement : — The District Munsif’s 
action in dismissing the mortgage decree- 
holder’s execution petition because be 
sought to bring only the 2nd item to sale 
oanoot be suoported. A decree-holder is 
entitled to execute his decree against any 
of the mortgaged pronerbies (vide Amit 
Chand Bukski Sheo Pershad Singh (1). 

Admittedly the respondent has no right 
to have the pronerties marshalled under 
section 81 of the Transfer of Property 


Act ; nor has he as against the mortgagee 
the right that section 82 of that Act gives 
to a buyer against a seller when more pro- 
perties than one are subject to a common 
charge. In Tara Prasanna Bose v. Nil’ 
moni Khan (2) which was a case falling 
under that section, the mortgagee bad 
foreclosed and was therefore treated as 
representing tbe seller. 

Nor is it alleged that the present is any 
case of fraud on the part of the mortgagee* 


{V (1906) 94 Oal. 13-4 O.Ii.J. 679. 
(9) (1913) 41 Oal. 418<-25 I.0. 118. 


18M lEadxms pitohayya v. yaralgadda ankinebdu (Spenoer. J.) 


The respondeDfe as Sad defendant was a 
party to the suit and he did not at the 
time of trial ask the Court to direct in the 
decree that the properties should be sold 
in any particular order. 

Appayya v. Bangayya (3) and Bam Dhun 
Dhur V. Mohesh Ohunder Chowdhry (4) 
relate to the equitable discretion that 
Courts possess to direct at the time of 
deciding the suit in what order the mort< 
gaged items shall be sold. 

As the decree in this case is silent on 
the point, the respondent has no legal 
right to demand that the decree-holder 
should eseoute bis decree in any particular 
manner to suit the individual judgment* 
debtor. 

Bamaswami GhtUi v. Madura Mill 
Company^ Ltd. (5) is a case of marshalling. 
There is an observation of Srinivasa 
Iyengar, J., that the Court has a discretion 
even at the time of execution to direct that, 
if the sale of one item would be sufficient 
to satisfy the decree, that item should be 
sold first. This observation is not appli* 
cable to the facts of the present case. 

The learned Subordinate Judge remarked 
that it was the mortgagee’s fault that be 
did not sue on both bis mortgages simul* 
taneously. But in our opinion he was not 
bound to do so (vide Subramania v. 
Balasubramania (6).) 

We reverse the orders of the Lower 
Courts and direct the District Munsif to 
restore the petition to file and to pass 
orders for execution of the decree in the 
Hght of the foregoing remarks. 

Costs in the District Monsif's Court and 
in this Court will be borne by the res- 
pondent. 

Order set aside. 


(3) (1908) 31 Mad. 419-3 M.L.T. 987-18 
M.L.J. 229 (F.B.) 

i) (1883) 9 Cal. 40G-11 G.L.B. S66. 

6) (1916) 1 M.W.N. 965 = 34 I. 0. 338. 

(6) (1916)38 Mad. 997-29 M.L J. 196-30 I.C. 
317 (F.B.). 
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Spencer and Devadoss, jj. 

Pitchayya — Petitioner- Appellant. 

V. 

Yaratgadda Ankineedu — Counter- Peti- 
tioner- Respondent. 

A, A. A. O. No. 89 of 1922, decided on 
17th August, 1923, against the order of the 
J^istriot Judgdi Masulipatam. 


367 

(a) Civ. Pro. Code, e, 10^— No second appeal lies 
even in ex<cu(ton. 

Where the suit ie one of a email oauee nature and 
the olaim ie valued at leee than Re. 500, no eeoond 
appeal lies even in the matter of exooution. (17 
Cal. 631 and )8 C. L.J. 538, Dts.) 

(h) Civ. Pro. Code, O. 2I,r. 2?~Rule does not 
prevent Court from allowing amendment at latter 
stage. 

The words *' on reoeiviog an apptioation for the 
execution ol a decree ” in rule 17 are not intended 
to make a party suffer for the failure of the Court 
establishment, which checks plaints and execution 
petitions on thoir presentation, to notice at once 
all defects in any application that may bo received 
and these words do not preclude a Court from 
making an order allowing a deleot to be remedi- 
ed at a latter stage. (14 M. W. N. 167, FoiZ.) 
[P. 368, C. I ] 

Af. Kaman7ia — for the Appellant. 

C. V. Ananthakrishna Ayyar — for the 
Respondent. 

Spencer, J. . — As the suit is one of a 
small cause nature and the claim is valued 
at Rd. 388 and odd, no second appeal lies 
even in the matter of execution — vide 
Mavula Ammal v. Mamda Maracayar (l). 

We are asked to treat the appeal as a 
revision petition and to revise the order 
which directs execution to proceed against 
the appellant’s immoveable properties on 
the ground that when the execution applica- 
tion was presented, no schedule of immove- 
able property belonging to the judgment- 
debtor was attached to it as prescribed 
by Order 21, rule 13, aud that by the 
time this omission was supplied, 12 years 
had expired from the date of the decree and 
execution bad become barred under sec- 
tion 48, C, P. 0. 

Order 21. rule 17, C P.G., declares that on 
receiving an application for execution, the 
Court shall ascertain whether the require- 
ments of rule 13 among others have been 
complied with, and may either reject the 
application or fix a time for the defect to be 
remedied. Clause 2 states that if an 
application is so amended it shall be deemed 
to be an application in accordance with law 
and to have been presented on the date 
when it was fir.^t presented. 

The Calcutta High Court in a Full Bench 
decision Asgar AH v. Trilckya Nath 
Ghose (2) dissenting from the opinion previ- 
ously expressed by Petheram, C.J., in Mac^ 
gregory, Tarini Churn Sircar (3) took a 
very strict view of section 245 in the Code 
of 1882 corresponding to Order 21, rule 17 

(1) (1906) 30 Mad. 912-17 M.L.J. 376. 

(2) (1890) 17 Cal. 631 (?. B.). 

(8) (1884) 14 Oal. 194. 
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and altbongh in cbe present Code the word 
amended ” has been altered into * defeot 
remedied ” and clause 2 has been added, 
the Calcutta High Court continues ' to 
require a strict compliance with the forma- 
lities (see "Navah Sir Salimullah Bahadur 
V. Sainaddi Sarkar (4).) I am, with due 
respect, inclined to think that the words 
“on receiving an application for the 
execution of a decree ” in rule 17 were not 
intended to make a party suffer for the 
failure of the Court establishment which, 
checks plaints and execution petitions on 
their presentation, to at once notice all 
defects in any application that may be 
received and that these words do not 
preclude a Court from making an order 
allowing a defect to be remedied at a later 
stage as it might well do if the words were 
“ on or after receiving.” Under section 148 
the Court would even have power to 
extend the time allowed for remedying the 
defect. 

In Varadiah v. Raja Venkata Perumal 
Raja (51. a Bench of this Court, in a 
decision to which I was a party allowed a 
petitioner to amend his application even at 
the time of appealing, when without such 
amendment it would have been barred by 
the 12 years’ rule. 

This was in harmony with the less rigid 
view taken by this Court in Sattappa Chctty 
V. Jogi Soorappa (6) where it was hold that 
section 245 did not talia away the power of 
the Court to amend the application for 
execution at any time before disposal. 

I am of opinion for these reasons that 
there is no reason to exercise our power of 
revision in the present instance and I would 
dismiss the 0. M. S. A. with costs. 

Devadoss, J. I agree. 

Second Appeal dismissed. 


* 1924 Madras 868. 

Kumaraswami Sastri, j. 


S. Ra7ighia Cheltiar — Defendant-Peti- 
tioner. 

V. 

Annasamy A Iwar Ayyaiiqar — Plainhiff- 
Bespondent. 

Civ. Rev. Petition No. 839 of 1922, 
decided on 6th September, 1923, revising 
the order of the Sessions Judge, Tinnevelly, 
dated 9bh October, 1922. 


Provincial Insolveyicu ^ct {V of 2920)~^Pi'O6eBd- 
ings on petition under old Act are governed by Ibe 
nen.' Act. 

There ie do Authority for bolding that in spite of 
the parsing of the Aot V of 1930, all pcooeedingfi 
OD petitions filed under Aoc III of 1907 should 
coDtinue to be dealt with under the provisioDS of 
the old Aot. 


K. R. Rangastvami Ayyangar — for the 
Appellant 

A. Ahvar Ayyangar — for the Respon- 
dent. 


Judgment : — The petition was present- 
ed when the old Insolvency Aot III of 
1907 was in force. Nothing was done 
except transferring the application to the 
Official Receiver. After the new Insol- 
vency Act V of 1920 came into force 
the adjudication order was passed. It is 
contended that the provisions of the old Aot 
applied and that all oases 61ed when Aot III 
of 1907 was in force should be dealt with 
on the footing that that Act continues to 
be in force. I do not think that contention 
is sound. No doubt any orders passed 
under the Act or rights obtained thereunder 
will be unaffected by the new Aot. I can 
find no authority for bolding that in spite 
of the passing of Aot V of 1920 all 
proceedings on petitions filed under Act III 
of. 1907 should continue to be dealt with 
under the provisions of the old Act. 

Petition dismissed. 


(4) (1913) 18 C.Ij.J. 638 = 39 I,C. 337» 

(6) (1914) M.W.N. 157 = 14 M.L.T. 530 = 36 M.L.J. 

88 = 21 I.C. 783. 

(6) (1894) 17 Mad. 67. 
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OLDFIB LP VB^KATA&Ci»BA_BAO/ JJ. 


^ M. Banganatha TAalAocWuir^FirBt 
Kespopdenb- Appellant 


V. 

frtsAnastoamt Thaihachariar and others 
— Beapoudepta. 

Appeal agamst the Order No. 360 of 
1923, ceoided on 2l8t March, 1923, 
agaiiiSt the order of t(e Stssioos Judge, 
Chingieput, dated 15th July, 1922. 


(a) Civ Pro. Codf, S. 9^ -Scheme wd-r is to 
be %nterpr*- eu tikf an a</, and luhe'e Disirirt 
Counts rtftittd lOti is not the ^enon but the 
Iri&bnat that ts m ant. 

Mo diBiiuoiiou can be drawu between the inter- 
pteta4ioo of an Aot. and ibat of a scheme Diider 
6* 9i. Civ, Pro. Code. District Court in such a 
BOheme meaiis not tbe per^0Q bat the tribunal. 

(b) Civ Pro. Olds, 8. 9H — Sclieme— Rtmedp not 
Oik d in fUit ou( g VzU in ih» icheme e tunot Oe or 
%sea n t be oskea *n executio>* ana o dtr ihcfeon is 
ful oppealaoU u>>def S. 47 Liv. Pro. Cede. 

When (be relief aski-d lor and a'aoted was tbe 
■oheme alone, tbtre ix no reason lor bolding that 
Ibe lutibtrr remed} (rovided in tbe scheme need cr 
oao be a^ktd for extcution o( tbe decree or that 
tbe order graniins rr telQsiog it is appealable as 
one passed under 8. 47. 

When a suit is insiituled in (be words of B 93, 
Oiv. Pro. Code, to obtain a decree te'.tlii.g a sobeme 
tbe rebel mui-t so far as ibe suit is ooncetned. be 
regarded to bavu beeu fioailj given and there 
remains poibing to obtain by wny of cxeouM'in. 
((19231 M.W N. 133 and (19s3) M.W.N. 16, Foil.; 
Si B. 46 , Diss.) 

C. Krishnama Ckariar — for cbe Appel- 
lant. 

Chandrasekara Iyer and T. M. Vedan- 
tam — for tbe Redpoudeots. 


Oldfield, J : — Tbig apreal is against an 
ordor t'assed by tbe SabomiDate Judge’s 
Court, Chingieput, on a petition prsseuted 
to it under clause 10 of the sobeme sano- 
tioned by the deorei^ in A. S. No. 212 of 
1909 for the management of one of the 
Oonjeevaram Teniplrs. That petition was 
presented on the assumption that a vacanoy 
bad ooourred umong the trustees under 
tbe soheme and that, as it bad not been 
filled by either of the two agenoies pri- 
marily responsible for filling it. the lower 
Oonrt must to aocordanoe with the scheme 
do so. The lower Court held after enquiry 
into the point disputed before it. that, a 
Taoanoy bad occurred and diteoted that it 
abonld be filled in the manner provided by 
the Bales framed by the High Court. No 

1994 M/47 k 48 


more need be said to show that there is no 
question of failure on the part of tbe lower 
Court to eseroiee jariediotion or of inter- 
ference with its action by way of revision. 
Tbe question is then only of ioterferenoe, 
as we are asked to interfere, in the exercise 
of our aopeliate powers ; and we have, 
accordingly to decide whether an appeal 
agniost the lower Court's disposal lies, 
resDondents contending that it does not. 

That, it is conceded, depends fiist on 
whether tbe position of tbe District Court 
ucner the soheme, clause 10, is that of a 
persona designata \ not of a Court which 
will, iu case its order is appealable under 
any appropriate provision of law, be sub- 
ject to our appellate jurisdiction. Tbe 
test to be applied bas been considered 
fully in a recent decision, Rnmnswami 
Gounden v. Muthu Vtdnppa Gonnden il) 
which was followed in Venhitarnma Iyer 
V Zanab Hamid Sultan Harncayar l2), 
and there is no necessity to add an\ thing 
to that statement of tbe law, except that 
DO distinction can be drawn between tbe 
interpretation of an Act, which was then 
in question and that of tbe scheme before 
U8. There is accordingly first the consi- 
deration that, as tbe procedure to be 
followed in the Court’s exercise of the 
power conferred by tbe scheme is not' 
specified therein, the applicability both of 
its ordinary judicial procedure roust he pre- 
suroed ond also, as follows from National 
T*-b phone Co., Ltd. v. Post Master 
General (3) of tbe law relating ro appeals 
fn m its ordinary decisions. And rezb 
when io accordance with the course taken 
hv the Privy Council in Balakrishna 
Udayar v. Vasudeva Iyer (4) we refer to 
the poKilioD occupied by tbe Court under 
clauses of tbe scheme other than that now 
undtr construction, for instance clauses 13. 
48 and 61 and fiod that its fum tions 
thereunder are clearly judicial, we musk 
take the same view of the funolion, with 
whi ^h W 0 are now concerned. 

il) )9iB 19 in 46 M^cJ. M.L J. 1» 

16 M.L.W. e48»(l933) M.WM. lSd-71 
T.C. 1039- 

(2) 19^3 M-id 860 = 44 M L.J. 161 = 17 M L W. 

666 = ('9i3) M W.N 7‘< = 38MD T n4. 
(8H19I8. A C. 646 = 83 L J.K.B. n97-»09L T, 
663 = 67 8 7. 661 = 16 Ry. and Cau. Traff^ 
Gae. 109 = 29 T L.R. 687. 

(4) (19l7i 40 Mad. 793 = 44 I.A, 261=16 A L.J- 
616-2 Pat. L.W. 101=98 M L.T. 69 = 96 
C fi.J. H8 = 19 Bom L.R 716 = (19l7) M. 
W.N. 698-6 L.W. 601-92 O.WM. 60=11 
Bar. L.T. 48 =40 1 0. 660 (P.O.). 
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If. however, the Court was in this matter 
acting jadicially, it is still, as respondents 
contend, necessary to see whether its order 
was one, against which under the ordinary 
law an appeal will lie; and that, it is not 
disputed, depends on whether its order was, 
a decree within the meaning of section 2 
of the Code of Civil Procedure or more 
particularly whether it was the determi> 
nation under section 47 of a question 
relating to the execution of a decree. That 
it was so is alleged on the short grounds 
that the order was passed to give effect to 
the scheme and that the scheme was 
prescribed in and is part of the decree. But 
first that takes no account of the require- 
ment of the latter section that the question 
determined shall be one arising between 
the parties to the suit or their representa- 
tives. For in the present case if the 
parties to the lower Court's order, some at 
least, respondents 5 to 8, were impleaded 
only in their cap^ioity as memhers of the 
Board of Supervision, which was created 
only under the decree in O. S. No. 11 of 
1907, of them 6, 7 and 8th respondents 
ware certainly not parties in any sense 
and were not even connected with the 
oommunity, to which the plaintiffs therein 
belonged or with them, even in the 
representative capacity, in which they sued 
on behalf of the Thatbaohar family. And 
generally it is clear that this requirement 
of seotioD 47 cannot be regarded as 
necessarily fulfilled by every Court’s order 
made under the scheme ; for it is obvious 
that this would not be so in the case of an 
order under clause 48 or clause 61 for the 
removal from office of a person, who until 
his appointment had bad no connection 
with the institution and was a stranger to 
the suit. 

There is moreover a further and equally 
substantial obieotion to the appellant's 
contention that the question determined 
by the lower Court does not relate to the 
execution of a decree. For the relief asked 
for in O. S. No. 11 of 1907 was simply 
the framing of a snheme ; and, when that 
had been done in the decree passed, there 
was no further relief asked for or granted, 
in respect of which execution could be 
taken out. That having been the scope of 
the suit and the decree, there is no ground 
for the suggestion, which in fact appel- 
lant's oooteotioD involves, that the decree 
anomalously must be regarded as execu- 
table in perpetnity on every ooeasion, on 


which a deviatftm from the scheme is 
alleged* True, the scheme provides for 
the Court's intervention on such occasions. 
Bat to assume that it will intervene by 
way of execution will be to beg the 
question in issue ; and it is material that 
there is no such explicit provision for 
enforcement of the scheme in execution as 
was contemplated in a case to be referred 
to, Prayag Doss Jivaru Mahan v. Tirumala 
Srirangacharla Varu (5), the only provi- 
sion for luture control over the trust being 
general, in clause 64, for tbe making of 
rules by the District Court and in clause 
65 for tbe modification by the High Court 
of the scheme itself. 

It is useless in view of the distinctive 
characteristics of tbe Indian Law of 
religious endowments and Indian procedure 
relating to execution to refer to English 
practice or decisions. Appellant relies first 
on the decision just referred to as enunoiat- 
ing tbe general principle that directions in 
a scheme can be enforced in execution by 
persons interested but the preceding and 
succeeding context makes it clear that the 
Court was really only formulating a pro- 
vision in tbe scheme it was framing. Da- 
modar Bhat v. Bhogilal (6) referred to in the 
decision just noticed is no doubt in appel- 
lant's favour to tbe extent that the Court 
was prepared to treat persons, who bad 
been parties to tbe decree and who failed 
to submit accounts in accordance with 
tbe schemes prescribed in it, as in contempt 
and to compel them to do so by imprison- 
meat or attachment of tboir property. 
But this authority was merely mentioned 
and distinguished in Z/okasikhamani Mtida- 
liar V. Thyagaraja Chettiar (7) and it 
does not seem to have ever been followed. 
It is, moreover, material that in it, 
as appears from Damodar Bhat v. 
Bhogilal (6) the taking of accounts was a 
relief askel for specially in the suit and 
granted indenendently of the framing of a 
scheme in the Court of first instance, 
and as there is nothing to shotv that this 
part of the decree was altered in anpeal, 
that fact may afford an explanation for the 
High Court's conclusion. Here, when the 
relief asked for and granted was the schema 
alone, there is no reason for holding that 
the further remedy provide 1 in the ac?heme 

(6) (1906) 98 Mad. 319 = 15 M.L J. 133 

(6) (1900) 94 Bnm. 45-1 Bom. L R 509 

(7) (19171 M. W. N. 420 = 6 Ii.W. 696-38 1,0. 

416. 
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( Deed or can be asked for io exaeution of 
the deoreo or that the order graoting or 
reftisiog it is appealable as one passed 
tinder seolion 47. 

Oq the ground that no appeal lies the 
appeal must be dismissed with costs. 

Venkatasubba Row. J. lentirely 

agree. 

When a suit is instituted in the words 
of section 92, C.P.C., to obtain a decree 
settling a sobeme and a decree is passed 
embodying a scheme the relief sought 
most so far as the suit is concerned, be 
regarded to have been finally given and 
there remains nothing to obtain by way of 
execution. In a suit for money the decree 
directs payment of it by defendant to the 
plain tifis. To realise the money, it may be 
necessary to execute the decree. Similarly 
in suits for specific moveables, for recovery 
of immoveable property, to enforce specific 
performance of a contract, etc., what is 
awarded by the decree has to be realised 
in execution. But where the relief asked 
is that a sobeme may be settled by the 
decree the plaintiffs have obtained all that 
they have asked ; the scheme that is 
framed by the Court is similar in this 
respect to a sobeme settled out of Court or 
a scheme contained in a will or an instrU' 
ment which has made the dedication. 

The argument that the application in 
question was an application in execution, 
was possible because the particular clause 
in the scheme under which the application 
was made, directed an application to the 
Court and the Court is defined io the 
scheme as either the Subordinate Court 
having jurisdiction over the temple or the 
District Court of Chingleput. But most of 
the clauses in the sobeme make no reference 
to the Court at all. And can it be con- 
tended with any show of reason that the 
provisions of those clauses can be enforced 
in execution of the decree ? For instance, 
elanse 25 of the scheme provides that the 
trustees shall annually before a certain 
date prepare a budget for the following 
year, lo the preparation of the budget 
the trustees are direoced to have regard 
to the custom of the institution. If 
the budget is not prepared or, in the pre- 
paration of it. the custom is disregarded, 
is the remedy to be by way of execution of 
the decree ? The dereliction or non- 
oomplianoe may occur fifty or hundred 
years after the passing of the decree. Clause 
42 says that the treasurer shall not keep 


with him mor^ than Rs. 2,000 in cash. If 
he disobeys this direction how can it be en- 
forced in execution ? Clause 54 again 
provides that the opinion of the Board of 
supervision shall be determined by the maj- 
ority of its members. If the Board on 
any particular occasion gives effect to the 
view of the minority I fail to see how 
the relief can be got in execution. Deal- 
ing with the last mentioned instances, 
it is obvious that neither the treasurer nor 
the members of the Board may happen 
to be parties to the suit ; most likely they 
may not. It is impossible to conceive how 
an execution application lies. 

The Court to which the application in 
question was made happens to be the Court 
which has jurisdiction to execute the decree 
passed in the suit. But this is a mere accid- 
ent. The sobeme might have provided that 
the application was to be made to another 
Court, a Court not having jurisdiction to 
execute the decree. As a matter of fact, 
clause 63 of the scheme provides for an 
application to the High Court of Madraa 
for disposal of surplus funds, and similarly 
clause 65 contemplates an application also 
to the High Court for the modification of 
the scheme. Surely if such applications 
are made, by no stretch of imagination can 
they be described as execution applications. 

Now, turning to authority, the only case 
which may seem to support the contention 
of the appellant is Damodar Bkai v. Bhogi 
Lai (6) But I think it may be distinguish- 
ed in the manner suggested by my learned 
brother. If, however, the case can be said 
bo decide that a decree settling a scheme 
may be executed, I respectfully dissent 
from it Frayagdas Ji varu Mahant v. 
Tirumala Srirangacharlu Varu (5) does 
no more than merely cite Domodar Bhat v. 
Bhogi Lai (6). The question did not arise 
and the Court was merely coucerned with 
the actual berms of the scheme to be 
sanctioned. Some reliance was next 
placed upon Siuaminadha Mudaliar v. 
Kumaraswamy Chettiar (8), decided by 
Spencer, J., and myself. The question that 
arose was whether a decree could be 
executed by pereous other than those on 
the record. In holding that it could be, we 
merely reproduced an observation occur- 
ring in the judgment in Frayagdas Ji varu 


(8) 1933 M-»3, 472 = 44 M-L.J. 282=17 M.L.W. 
493 = 32 M.L.T, 912 = (1993) M W.N. 239 = 
73 I.O. 384. 
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J^ahant y. Tifumala Srirangaoharlu 
Varu 15), to the offeot that persoDs iDtereBt* 
ed (tbab is. other than those who are on 
the record) may eoforoe in execution the 
directions io a scheme. We were dealing 
with the question as to who could execute 
a decree and we held that persons nob par- 
ties 10 the suit could also execute it. We 
Were concerned only with the first words 
of the sentences we quoted and we did 
not intend to decide (and of course there 
was no occasion for it) whether or not 
a scheme decree is capable of execution. 

1 also agree that the Court exercised its 
powers as a Court of law aud not as a 
persona designata ; but the appeal was 
filed and justified on the footing that the 
order related to execution aud could be 
questioned in appeal under section 47, 
C. P. G., and we were not asked to interfere 
with the order in the exercise of our powers 
of revision or of superinten- enee. 

With these oht-ervaucDS, I agree that 
the appeal should be dis-nissed with costs. 

Appeal dismissed. 
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AMEbAM AND WALLACE, JJ. 


Etnkandan 

Appe'dant 


Kunhokker — iHrd Prisoner)* 



The Crown — Opposite Party. 

Cr. Aopeal No. 871 of 1922, derided on 
39 h Julv. 1923. agnii 8b the order of the 
^pecinl Magi?<trttte Mahthar Division, in 
St ecial Case No. 379 of 1922. 

M'idrai R^gula i ’n II of 1819 N '’wiihstnnd^yfg 
£t •’ I'-ng of juii tat proc ■ di’iyv t/«pjNo»i aupUes — 
Eti$ enc$ of reasin c<xn> ot bt ^une tn(o by Bxgk 
Co'>rt. 

Beoau^te judioial prooe^dtt gg are started the 
ceeulaiiott dues bpcnm" luappiicabie. 6 ele- 
ment in the warrant ih^' >he uecens^rv reaf^ona 
tn the opinion of tbe Cloven. or-;n-Couuo)l is 
.£uSii 'lent and O 'nclurive i-ee 6 i, ol. 3) and it is 
sot op«^D to tbe High C( u r- to consider ibe correct' 
SedB of thoetaieaieni. 

K. V. ~ Krtsknaswonii Iyer — Amicus 
Ounae. 

The Public Prosecutor — On behalf of the 
•Crown. 

Hamesam, J. : — Tni^ matter relates to 
the 3rd accused in Special Csse No. 379 
of 1922 on the file of tbe Ordinance 
Special Magistrate, Malabar. Ha was 
charged with others for an offence under 


seotion 395, I.P.O. Tbe case was- 

ultimately withdrawn against him and ha 
was acquitted. But, a warrant of commit- 
ment under Regulation II of 1819 was 
issued and be was detained in oustody 
under it. Thinking he was convicted,, 
be appealed to this Court. Our brothers 
Ayling and O’gera, JJ., who beard the 
appeal dismissed it as incompetent ; bat, 
entertaining coubts as to tbe applicability 
of Regulation II of 1819 to a case of this 
nature, they ordered notice to tbe Fublio 
Prosecu’or to show cause why a writ 
of Habeas Corpus ehouid not be issued. 

We are iofiebted to the arguments of 
Mr K V. Krishnaswami Iyer who appear- 
ed for the accused amicus curiae and of thS' 
Public Proseuutor who appeared to show 
cause. 

In Queen v. Amir Khan (1) it was held 
that commitment unner the analogous 
Bengal R 'guiaiioQ 111 of 1818 was not a 

judicial proceeding. Regarding a similar 
commitment under R-gulabton 11 of 1819, 
as an executive Act of Government, the 
question in whether it is legal io this case 
and we can issue a writ of Habeas Corpus 
for the rciloBse of tbe oommitieu person. 

Mr. K. V. Krisbnaswami Iyer’s conten- 
tious are : — 

(1; As the accused has not been convic- 
ted, the Order of the Government ooes not 
apply. Tne Guveromeot Order noes not 
expressly refer to convicted persons only, 
nor as vve read it, can it be so coi fined 
bv implication No doubt tbe District 
Magistrate’s Circular has not construed tbe 
Government Oriier hut we are not dealing, 
with the Dis riut Magistrate's Cnoular bat 
the G-./Vr-rDuieiiL Order. 

(2) He next contends that, once judicial 
proceedings are started the R**gulatioD 
becomes inapplicable. We do not agree 
wi h this consiruution of tbe Rc^gulation. 
We are of opinion that even after prooeed- 
ingd are Biaried against a person and before 
they are finished, it is open to the Govern- 
ment to withdraw them and take action 
under rhe R gulntion. 

(3) Io in nex contended that the reasons 
mentioned in the preumble, on account of 
which action can be tak^n by the G >vernor- 
in-Counoil under section 2 of tbe Regulation 
do not exist io this case. We think that | 
the statement in the warrant that such f 


(1) (1871) 9 Ben, li.B. 36»17 W.B. Ct. 15. 
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reasone exist in the opIntoD of the Cover- 
Qor-iD'OoaDoil is snfiBoient aod oonolueive 
(see seotioD 2, olaose 3^ and it is not open 
to as to consider the correctness of the 
statement. 

I may add it is not for ns to consider 
the prooriety of the aDpiicafcioQ of the 
Kegolation on the ground that the accused 
is a lad of ten or eleven. The rule must 
be diflohareed. 

Wallace, J, : — The real point for 
decision in this case is whether the f^ot 
that a judicial proceeding haa already been 
started against an individual deprives the 
Qovernor-in-Counoil of the power of taking 
proceedings against him under Regulation 
il of 1819. For the appellant reliance is 
placed on the wording of the preamble and 
of section 2 of the Regnlation. As to the 
language of the preamble, I think the 
words **Wnen such proceeding may for 
other reasons be nnadvisab'e ” wide enough 
to cover a case like the present where a 
judicial proceeding has been instituted and 
has even proceeded as far as a finding by 
the Judge that the appellant was guilty, 
but where a formal conviction and sentence 
have not been passed, since such conviction 
and sentence were considered unadvisable 
fcy the Governor-in-Onuncil for reasons 
stated in the G. O. Public Memorandum 
No. 471. dated 21 — 7 — 1922 The question 
of the propriety of these reasons of State 
poliov cannot in my opinion, be opened in 
this Court. 

As to section 2 of the Regulation, I am 
pnable to see bow it applies. The point 
of time when ulterior proceedings of a 
jadioial nature are not immediately under 
oontemplation is the point of tince when 
the Governor-in-Counoil decides that the 
individnal should be placed under personal 
restraint. In a case like the present, 
when the Goyernor'in-Gounoil has decided 
that further judicial prooeedlngs are 
'* UDadyisable *' and has decided to issue a 
warrant of commitment under section 2 be. 
ipso facto, has abandoned all idea of ulterior 
proceedings of a jadioial nature. I cannot 
see, therefore, bow the wording of section 2 
stands in the way of the issne of a warrant. 

I see nothing in the proceedings of the 
' Qoveroor*in*Ooonoit which violates the 
terms of the Begnlation. or which is 
contrary to any other law. There is no 
^oand therefore for this Goart to issae a 
^writ of Habeas Corpus. 

BuU discharged. 
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Krishnan, j. 


Q. O. Jeremiah — Petitioner (Aooased-Ap* 
pellant) 



W. H. Johnson — Respondent. 


Or. R. G. 948 of 1922, dated the I6bb 
August, 1923. 

Trim. Pro. Code, 3. idi—O'iee the tight is 
iodtted i»t appeal or r^visioa, it c-innol be a-serwi— 
Case includes appeal and ttvisicn. 

Wbeo ><n aooatted waivi-'d bis right to be tripd aa 
an Hluropeaa subject, the epeoi-^l privileges 

given to him as suob, noe of whioh is his ricb^ to 
ooma up tn the H'S^b Court in rfvision by virtuo 
o( the definition ol “Hi«h Coun^ in 9. 4, Cl. '/) 
of tbe C'ina. Pro. Gide is Inst and be should bo 
tried like any oiber orJiatry individual not only io 
the mailer of the tr'al iteelf bnt id the mavter of 
appeal and revisions as well. Tbe words ‘*iu any 
subsequent stage of tbe same case** include an 
application lo get his nonvioii''n set a-ide in 
revision. Tbe word “case” is wide erougb to 
inolude tbe whole of tbo prooecdiogs oo,ujeoted 
with tbe proseoution; tbe trial, tbe appeal and 
the revision are all stages io a oaee. 

L. A. Govindaraghava Iyer — for the 
Petitioner. 

V. L. Etkiraj for the Public Prosecutor — 
for the Crown. 

Order: — In this case the petitioner one 
Mr. Jeremiah of the Civil and Military 
Station, Bangalore, was convicted of the 
offence of defamation under section 600, 
I.P.C., and sentenced to a fine of R^. 300 
bv the First Class Second Magistrate of tbatf 
station ; and his conviction wa<< ooD6rmed 
on appeal by the Seseioos Judge of the 
same station and application is made to 
this Court to revise the judgments of tbeso 
two Courts and to bold that there was no' 
case against the petitioner under eectioD' 
500, I.P.C. 

A preliminary objection has been takeo 
to the bearing of this case by this Courk 

on the ground that tbe proper tribunal to 

hear it is not this Coort bnt tbe R^'sident’o 
Court at Bangalore. It may be stated thak 
Mr. Jeremiah claims to be a European 
British subject but he did not claim to be 
dealt with as such by the Magistrate befoco 
whom he was tried. He waived his claim 
□nder section 454, Criminal Procedufo 
Code. The question whether bo is really a 
European British subject or not was thus^ 
not made the subject of any invoBfeigatioo 
or determination. I will, however, take ifc 
for the purpose of deciding tbe preliminary 
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objeotion tbafc he is a Earopean British 
subject. The question then is when a 
European British subject has waived bis 
claim to be tried as such under the Cri* 
minal Procedure Code, whether the proper 
tribunal that should exercise the power of 
revision is this Court or the Court of the 
Resident at Bangalore. It is conceded that 
in all trials where no question of European 
British subject comes in, this Court 
has no power of revision under sec- 
tions 435 and 439, Criminal Procedure Code 
over the convictions by the Sessions Court of 
Bangalore as that Court is not an inferior 
Criminal Court with regard to this Court; 
but the proper tribunal to exercise that 
power is the Resident's Court of Bangalore. 

The Public Prosecutor has cited in 
favour of bis preliminary objection the case 
Queen Empressv.J .Grant{l),v3\iQtQ a Bench 
of the Bombay High Court had to consider 
a very similar question. There an European 
British subject waived his right to be dealt 
with as such by the Magistrate before 
whom be was tried, and the question 
arose whether the High Court of Bombay 
could exercise revisional jurisdiction over 
the Magistrate’s conviction or whether it 
was the Judicial Commissioner of Sindh 
that should exercise it. Their Lordships 
held that when an accused waived bis 
right to be tried as an European British 
subject, the special privileges given to 
him as such, one of which was his right to 
come op to the High Court in revision by 
virtue of the definition of ** High Court” 
in section 4, clause (j) of the Code of Cri- 
minal Procedure was lost and that he 
should be tried like any other ordinary 
individual not only in the matter of the 
trial itself but in the matter of appeal and 
revisions as well. Against this authority 
Mr. Govindaraghava Aiyar for the accused 
has cited the decision in Harris v. Peal (2) 
where Walsh. J.. of the Allahabad High 
Court took a different view. After a careful 
consideration of the argument addressed, I 
am inclined to agree with the Bombay 
decision, particularly the reasoning of 
Mr. Justice Birdwood. Section 454, Crimi- 
nal Procedure' Code, says : “ If an 

European British subject does not claim to 
be dealt with as such by the Magistrate 
before whom he is tried or by whom he is 
committed, or if, when such claim has been 

(1) (16B81 IS Bom. 661. 

48) (1930) 17 A.L.J. 896«91 Or. L.J. 767 = 58 
X.O. 851. 


made before, and disallowed by, the Commit- 
ting Magistrate, it is not again made before * 
the Court to which such subject is com- 
mitted, be shall be held to have relinquished 
bis right to be dealt with as such European 
British subject and shall not assert it in 
any subseguent stage of the same case.’* 

I am inclined to think that the words in 
any subsequent stage of the same case ” 
include this application to get bis convic- 
tion set aside in revision. The word 
* case ” is wide enough to include the 
whole of the proceedings connected with 
the prosecution ; the trial, the appeal and 
the revision are all stages in that case in 
my view. That being so the petitioner 
cannot now come up here before me 
asserting that be is an European British 
subject and take advantage of tbe definition 
of “ High Court under section 4, clause (;)• 
Or. P. C. to come to this Court as such 
European British subject. It is only if a 
person can plead that he is an European 
British subject that he can claim tbe right 
to come to tbe High Court. Tbe mere fact 
that be is an European British subject is 
not sufficient to make tbe first part of tbe 
definition apply to him. He must plead 
tbe fact, and if it is disputed, tbe Court 
must investigate and determine it. If he 
does not or cannot plead tbe fact, tbe Court 
can take no notice of it. In suob cases, as 
tbe second part of tbe section says, " High 
Court ” means tbe highest Court of 
criminal appeal or revision for any 
local areas which in this case Is tbe- 
Residenb’a Court at Bangalore. It 
follows that in section 435, Cr. P. C., this 
is not the Court referred to. The right 
given under tbe Criminal Procedure' 
Code to European British subject to claim 
to be tried in a particular manner is in my 
opinion a privilege which they may claim 
if they think fit, but if they waive their 
claim, they cannot be allowed to claim it 
any more at any subsequent stage of their 
case and that is wbat section 454, 
Cr. P. 0. says. Tbe definition in section 
4, Cr. P. 0. must, I think, be read with 
section 454. 

In my view, therefore, this revision 
petition fails and must be dismissed. Tbe 
petitioner, if so advised, may move the:' 
Resident’s Court at Bangalore. 

Revision dismissed.. 


18 M ataArts 
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Kbishhan, j. 

In re K, V, S. Bamachandra iJao— Peti- 
tioner. 

Or. 0. No. 954 of 1922 and Or. P. No. 
794 of 1922, dated 17th AugoBt, 1923. 

Madras District 3funtctpatilies Act {V of 1920), 

8. 249, 8ch. 5, Clause (q)—fjast elauie qualifies ad 
— Conversion of paddy into Hes is an Industrial 
process. 

The words *' likely to be dangerous to human 
life, health or property ** are to be taken as 
qualifying each one of the previous cl'iuees in 
and not merely the last. The objeot fieems to be 
to bring under municipal control by the method of 
iasuiog Itoeuses the keeping or using of things 
wbioh are dangerous to human life, health or 
property. Ordinarily any large machinery is 
dangerona to human life, but one oannot presume 
it with reference to any particular machinery. 
The conversion of paddy into rice is an industcial 
purpose. 

P. Venkataramana Bao — for Petitioner. 
The Public Prosecutor — ‘for the Crown. 

Order : — This case raisee the question 
of the ooDBtruotion of section 249 of Madras 
District Municipalities Act V of 1920 taken 
with clause (g) of Sch 5. The accused 
keeps a rice mill for converting paddy into 
raw rice, within three miles of the municipal 
limits of Rajabmundry. A notification was 
issued under section 249 of that Act and 
as the result of that the parties doing any- 
thing for one or more of the purposes 
specified in Sch. 5 were obliged to take 
oat lioeosea from the Chairman. The 
accused has been convicted for not taking 
oat a license accordingly for bis rice mill 
within the time allowed. 

It is argued before me that the convic- 
tion is wrong as accused's mill was not 
used for any of the purposes mentioned 
in Sob. 5. The point turns on bow 
olause fq) of Sch. 5 is to be construed, 
particularly on whether the last words of 
it ** wbioh is likely to be dangerous to 
human life or health or property is to be 
zaad as qualifying the last olause '* any in- 
dustrial process,” or is to be read with each 
of the olauBos preceding it beginning with 
*' storing any explosive or oombustible 
material.” . Some clue to the construction 
of the clause [q) is given in the proviso to 
it wherein the words ** for private use ” have 
to be clearly read with each one of the 
proaeding words so otherwise it will be a 

i dinet oontradlotion of Olaose (n> above. It 
seems to me zeMooable to re^ ** likely to 


be dangerous to human life, health or pro- 
perty ” as qualifying each one of the 
previous olauses in (q) and not merely the 
last. The objeot seems to be to bring 
under municipal control by the method of 
issuing licenses the keeping or using of 
things wbioh are dangerous to human life, 
health or property. To hold otherwise 
will be to give undue extension to the 
clauses dealing with the using of fuel or 
machinery for industrial purposes. The 
purely grammatical oonstruotion of the 
language of clause (q) would seem also to 
suggest that the last clause qualifies all the 
previous clauses. 

In the view taken by tho lower Courts the 
question whether the machinery used by 
the accused was dangerous to human life, 
health or property baa not been consider- 
ed. Ordinarily any large machinery is 
dangerous to human life, but we cannot 
presume it with reference to any parti- 
cular machinery. The case must there- 
fore go back to the trial Court to be 
re-tried in the light of the above observa- 
tions. 

It may be stated in conclusion that I do 
not accept the argument that the conver- 
sion of paddy into rice is not an industrial 
purpose. It is clearly one. 

The conviction is set aside and the ease 
remanded to the Bench Magistrate for a 
fresh trial and disposal. The fine if paid 
will he refunded. 

Retrial ordered. 


1924 Madras 376 (2). 

Kbishnan, j. 

Id re Af. Sreeramulu and others — Peti- 
tioners. 

Cr. Bov. No. 976 of 1922 and Or. B-v. 

Petition No. 813 of 1922, decided on I7tb 

September. 1923, revising the judgment of 

the Sub- Judge, Bllore. 

Crim. Pro. Code, S. 423— Alteration ot charga 
under Ss. 147, 323 into one under S. 160 *9 illegal. 

AUetatioD of charge onder B6.U7 and 
Code, into one ondet 8. 160 ia not juatifiable- 

£P. 376. C. 1.1 

V. Suryanarayana — for the Petitioner. 

V. L. Etkiraj—iot the Crown. 

Order.— In this case, five accused apply 
in revision to this Court, to set aside their 
ooDviotioDS, by the appellate Mapsrate, 
under section 160, Indian Penal Code. 
They were originally oonvi^ed under 
Bootlons 147 and 323, Indian PmiU Code. 
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by the tryiog Magistrate ; bat on appeal, 
the appellate Magistrate acquitted the Ist 
accused altogether and obaoged the 
ooDvictioD of the five accused, under 
seotione 147 and 323, Indian Penal Code, 
into one under section 160, Indian Penal 
Code, acquitting them of offences, which 
they were originally charged with. It 
seems quite clear to my mind that the 
charge under sections 147 and 323, Indian 
Penal Code, cannot be altered into one 
under section 160, without a proper charge 
being framed and the accused tried again 
on the latter charge. It is not a case where 
an accused charged for a major offence is 
convicted for a minor offence, where the 
major offence is not proved. The offence 
under section 160, Indian Penal Code, is 
different from those under the sections, 
under which the accused were originally 
charged ; fur, under section 160 to es'^^ablish 
an offence of affray, it must be shown that 
the fight took place in a public place and 
that there was also a disturbance of the 
public peace. Neither of these facts is in 
evidence iu this case. Tne Publid* Prosecu- 
tor has drawn my attention to a case in 
Sabir Busain v. Emperor (1). in which a 
learned Judge of the Allahabad H'gh Court 
converted a oonviobion <uoder sections 147 
and 323. Indian Penal Code, into one under 
section 160, in revision. Bub in doing so, 
he does not seem to have considered the 
propriety of alnering the conviction in that 
manner and whether it was right to do so, 
without giving the accused au opportunity 
to meet the charge under section 160. No 
reasoQs are given and there is no discussion 
in the judgment, as to whether such 
alteration could legally be made. The 
learned J udge, thinking that on the evidence 
in the case an offence under section 160 
was made out, convicted the accused under 
that section in revision. I am nnable to 
follow the precedent that has been so 
created. I am of opinion that the alteration 
of the charge under sections 147 and 323, 
Indian Penal Code, into one under 
section 160, is not justifiable in this case. 
The accused must, therefore, ha acquitted 
of that charge. In the result, all the 
aocased succeed in revision. 

Their convictions and sentences must be 
set aside and the fines, if paid, be refunded. 

Conviction set aside 

(1921) 19 4.L.J, 487 - 99 Or. L.J. 691 = 63 X.O. 

16 T. 
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William Ayling and Odgebs, jj. 

In re P. Ayamad and others — Appellants* 
Petitioners. 

Cr. A. No. 1438 of 1922, dated 27bh 
March, 1923. against the judgment of the 
Court of the Special Judge of Malabar, 
Calicut in Case No. 65 of 1922. 

Cftm. Pro» Code, 3. — 4 charge of harassing 

Bin lus t,ot too general-^Common object must 
be dmiriCt to accused. 

The obarge of onlecvfal a^pembly with the 
oomiD'Q object of * beraeeiog Hiodue * le DOk too 
general and aolaic or uojust to the accused. What 
is necessary is that Ibe accused shall bav6 
reasonably distinct notice of tbe common object 
imputed to them and of the msmier in which that 
common objeok is to be brought wtibin tho 
iangUMge ol 8. 141. [P. 377, Os. 1 and 2.) 

The Public Prosecutor — for the Crown. 

Ayling*, J. : — This case arises oat of 
the Moplah rebellion. The appellants have 
been oonvioted of offences under sections 
149 and 307 of the Indian Penal Code. 
The proseoutioD evidence shows that on 
18th February, 1922. a band of about 
25 armed Moplabs, iooludiog the appellants, 
came to the Paramha of P.W. 2 where he, 
along with P. Ws. 3 and 4 were engaged in 
busking coooanuts. The prosecution wit* 
nesses ffed, but were pursued by the 
Moolahs with cries of “ shoot the dog.'* 
The Ist accused fired and wounded P. W. 
2. bub not seriously and the uroseoution 
witnesses managed to escape. On the very 
same day P. W. 2 gave a complaint, Ex. B, 
naming the present appellants. The latter 
belong to the same amsom as the prose* 
oution witnesses and are well known to 
them. No personal enmity is shown : and 
there seems to ha no reason why the identi* 
fioation of the appellants should not be 
accepted. The evidence of the single 
defence witness examined is immaterial. 

The appellants were not represented 
before us ; but the learned Public Prosecutor 
has deemed it his duty to draw our atten* 
tion to a point in oooneotion with the 
charge, which might be argued in their 
favour. The charge runs thus : — 

'* That you on or about the 1 9tb day of February, 
1993; at Putbar. O^licut Talnq, formed ao uolaw- 
ful aaccmbly with the oommoo object of baracaiog 
Hiudus in proBcoution, of which aoensed fired at and 
bit Chcriayamaoa Hair, and thereby oommitted 
an offenoe paniabable under 8s. 149 and SOTt 
Indian Panal Code, and within my oognisanee.’* 
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In A similsr case Referred Trial No. 88 
«f 1922, Oldfield and Devadoss, JJ., 

appeared to have held that tbe definition of 
Abe common object of the nnlawfal 
assembly in the charge was too general, 
and that the charge contained no averment 
on which the accused could be held res- 
ponsibie for the main ofienoe charged 
(murder). They, therefore, set aside the 
ooDviotioo and ordered a retrial. 

It is uoneoessary to say that we treat 
this decision with greatest respect. It is, 
however, not reported and therefore not 
'binding on us; and we conceive that it is 
our du'y to determine whether in the case 
before us, there is any error, omission or 
irregularity in the case, which has in fact 
ocoasioned a failure of justice within the 
meaning of section 537 of the Code of 
Criminal Procedure. 

No objec tion was raised by the accused 
either in the lower Court or in their appeal 
.petition, but as they have been unrepre* 
sented throughout, we lay no stress on this. 
Tbequestion is whether tbephra^e "with the 
common object of harassing Hindus*' either 
did not fall within the five heads of sec- 
tion 141 of the Indian Penal Code or was too 
general to give the accused an Idea of what 
they were charged with ; or was such, that 
shooting at a man. could nob be said to be 
done in prosecution of that common object. 

We do not! think any of these thiogs can 
be said. The Special Judge has eiplaioed, 
In his judgment, that by the phrase 
“Harassing'* he meant “vexing by repeated 
attacks" and the oommiRsion against 
Hindus of various offences such as criminal 
force, theft, etc., “which are the object of 
these gangs when they assemble.*' It is a 
matter of common knowledge that at this 
late stage of the rebellion, the efforts of the 
rebels were directed against their Hindn 
fellow-eubjeots as well as against Govern- 
ment and I should myself understand the 
word *'fiaras8 to imply the infliction of 
injuries on Hindus on person and property. 
I Ibiok it is in general accord with the 
definitions quoted in the judgment in Re- 
ferred Trial No. 88 of 1922 from the Oxford 
and Oentnry Dictionaries as illustrating 
the meaning of the word. 

I Such a meaning would fall within the 
1 scope of clause 3 of section 141 “ to commit 
'I mischief or criminal trespass or other 
J offence,'* and where, as in the present 
i case, lha band of haraasers are armed with 
J swords and a gnn, I think each one 


of them must be credited with the know- 
ledge that murder was likely to be com- 
mitted in the course of this harassing. 

It is possible to suggest a mere definite 
and more appropriate phrase but I think 
the phrase used is sufficient to satisfy the 
requirements of the secrions and to give 
the accused persons a sufficiently clear idea 
of the charge against them. 

I would, thereforo, confirm the convic- 
tions and the sentence oo the 1st accused 
who actually fired. I would reduce the 
sentences of the others to seven years* 
transportation. 

Odgers, J.: — I agree with the judgment 
of my learned brother and were it not that 
the Public Prosecutor has raised an 
important point of pleading wherein we 
are constrained to differ from a decision 
of a Bench of this Court, which, how- 
ever, as has just been pointed out, is not 
binding on us, I should have said nothing. 
As it is, I ocly refer to the question 
as to whether the charge of unlawful 
assembly with the common object of 
harassing Hindus is too general and there- 
fore unfair or unjust to the accused. The 
learned Special Judge exnlaios that * by 
harassing " he meant " vexing by repeated 
attacks *’ a phrase which I see includes the 
various offences against Hmdus crimi- 
nal force, theft, etc. I respectfully agree 
with the passage in the judgment in 
Referred Trial No. 88 of 1922 (the decision 
referred to) “ what is necossary is that 
the accused shall have reasonably distinct 
notice of the common object imputed to 
them and of the manner in which that 
common object is to ho brought within 
the language of section 141." In other 
words, does “ harassing Hindus " fairly 
fall witbiu the purview of the expression 
“ to commit any mischief or criminal 
trespass or other offence ’’ in section 141 ? 
In my opinion it does. It is matter of 
common kooweldge that one of the main 
objects of the Moplah rebellion came to be 
the conversion of Hindus to Islam and to 
force them to this by attacks on their 
persons and property. The accused are 
said to be five of twenty-five Moplahs who 
attacked with guns and swords four 
Hindus husking oocoanuts. I would bold 
that “harass" in its dictionary meaniogof 
“ to annoy by repeated attacks, to harry, 
lay waste, devastate, plunder, to trouble, 
vex by repeated attacks " is within the 
langnage of seotlon 141 (S) and that thU 
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expreseioD does oonvey to the aooosed the 
common objeot o! the assembly alleged 
and the manner in which it is songht to 
bring the common object within tbelangn* 
age of the Indian Penal Code. The plea 
was never raised at any stage by the aeon* 
sed and I think it is quite clear that not 
only were they not in fact under any dis- 
advantage by reason of the language of the 
charge but they have no ground for com- 
plaint in law for the reasons I have given. 

Conviction confirmed, 

* 1924 Madras 378. 

Goutts-Trotter, j. 

Sukdevadoss Bamprasad — Plaintiff 

V. 

Dewan Bahadur Govindoss Chathurbuja- 
doss and Company — Defendants. 

G. S. No. 19 of 1923, decided on 4th 
October, 1923. 

Contract 8, 30^To constitute wager mere 
absence of likelihood of delivery is not sufficient tut 
agreement rot to deliver is ntctssary. 

It is not eooURb that both parties oontemplate 
that delivery ^vould oot io fact be likely to be 
demanded but a definite agreement that delivery 
could not in any event be demanded without a 
breach of understanding between the parties, is 
necessary to render a oontraota wagering contract. 
[P. 378, C. 3.] 

V. V, Srinivasa Aiyangar — for Plaintiff. 

A. Dorasxvami Aiyar and V. Varada- 
rajah Mudaltar — for Defendants. 

Judgment : — The plaintiff's case on 
the face of their plaint is simply a claim 
for the price of goods sold and delivered. 
It is not contended that the actual goods 
were delivered. It is admitted that docu- 
ments purporting to be delivery orders 
OD which delivery of the goods could be 
demanded passed between the parties. 
The defence is a somewhat unusual one 
namely that the transactions were not 
really sales of goods at all but were in the 
nature of gaming and wagering. The only 
thing that 1 find in the evidence in support 
of that contention is the fact that the goods 
after passing from the plaintiffs to the 
defendants and going through other hands 
ultimately reverted by purchase to the. 
plaintiff. That is obviously not conclu- 
sive. A buyer may sell with the know- 
ledge that the person to whom he sells 
will pass on the goods and if the market 
is rapid and transfem take place quickly 


;he may very well eontemplatn that the 
person who oltimately olaiaas the good? 
may be the last of a long chain of bnyers 
and if the market were against him when 
he is called upon to deliver be might well 
think it to be the wisest course to buy back 
the goods at the end of the circle and wait 
for an advance in the market price. Thus 
it may happen that a perfectly legitimate' 
series of transactions take place without 
the goods having physically left bis posses- 
sion and it may well be that the state 
of the market was such that the documents 
of title to the goods, in this case called 
pattapatties, changed hands so rapidly that 
the seller in each particular case may have 
thought it extremely improbable that he 
would ever be called upon to give delivery 
to his immediate buyer. As I understand 
the law as laid down in the leadicg 
Dogtish cases, and it is obvious that tbO' 
defence in this case is based upon' those 
cases, that is not enough ; you must not 
only have a state of things in which both 
parties contemplate that delivery would 
not in fact be likely to be demanded, but 
you must have a definite agreement that 
delivery could not in any event be 
demanded without a breach of the under- 
standing between the parties. The 
defendant’s own witnesses negatived the 
supposition that such an understanding 
existed here. They all agree that they 
would have been compelled to take or 
entitled to ask for delivery as the case 
may be unless and until they had passed a 
pattapatti, which is in fact a document of 
title to the goods, to their Bub-purebaser. 
That being the defendants’ evideDoe» I 
think their case fails on their own 
showing and that however much one may 
suspect that the speculative element enter- 
ed into these transactions as no doubt it 
did, that suspicion cannot translate itself 
into a determination that these were 
gaming transaotioDB. If the merehants of 
Madras desire to enter upon the dangerous 
and slippery path of gambling in differences 
and at the same time reserve to themselves 
the right of setting up that not overhooest 
defence they must learn its teohoiqae a 
little better than they have done in 
this case. 

My judgment is that the goods ware 
sold, that the transfer of pattapatties was 
in fact a delivery and that the plaintiffs 
must have a deoree for the amount elaita^ 
with costs and interest at 6 per oent. tilt 
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payment. The defendants of oonrse will 
have their remedy over against the persons 
who bought on the same terms from 
them. 

Suit decreed. 


* * 1924 Madras 379. 

Odgbrs and Waidace, jj. 

Bachala Peda Scmadu and others — Ap- 
pellants 

V. 

i^ethipudi Appigudu arid others — Res- 
pondents. 

Or. Appeal Nos. 39 and 40 of 1923, deci- 
ded on 23rd August, 1923, agaiost the order 
of the District Judge, Godavari Divn., 
Rajabmundry. 

(a) Criminal trial — Self-defence plea is 
avaiiotia tohere there is general fight betwien 
patties. 

The defeooe of Belf-defeooe \«biob must be 
specifio iudivideal in every oaie, onoDot be relied 
on where there ie good evideooe lo bold that there 
was a geoetal fight between two parties, [P. 360, 
C. 1.] 

(b) Crim Pro. Code, S. 288 — Depositions before 
Comtniiiing Magistrate is on the same fooling as 
(^ose in th-. Sessions Court, 

They o-n bo used ae eubtinotive evidenoe if 
juetioe n quires it, e g-^ where there is ooospiraoy to 
suppress or>e part ol evidenoe. 

CorroboratioD is ueoesesry where both deposi- 
tions ere entirely coi fiioting and equally balanced. 
The efleot of 8. 968 ie to place the deposition of 
a witness before the Commitiing Magistrate on 
exactly the same footing with the deposition in 
the Bessione Court. It is a testimony within the 
meaning of 8. 167 of tba Evidenoe Aot. (43 M.L J. 
999 and 94 Mad. 4 15, Foil.) 

Under 6 986 the Courtis not restricted to using 
the evidence before the Committing Magistrate 
only for (he purpose of contradicting the witness 
at the trial. The seotiou ie intended to enable a 
Court to read (be previous evidenoe as eobstantive 
evidence at the trial where for the purpose of 
justice the adoptiou of suob a course is found 
necessary by the Judge. Where (here is clearly a 
oonspiraoy to suppress the names of assailants in the 
SeaaioDS Court but there is corroboration of state- 
ments made under 8, 988 in all material 
respeola except this, the Sessions Judge is perfectly 
justified in order to attain the ends of justice in 
regarding the statements uodet 8- 986 as 

eobstantive evidenoe in the trial. Where there 
ate equally balsnoed stories, one story in the 
Sessions Court and the second story as told before 
the CornirrittiDg Magistrate, it is as a matter of 
(tlMietion unsafe to prefer the latter, rather than 
the former. (98 Afi. 688 and 34 Mad. 416, FoU,) 
Where the witnesses are so oacelese of truth as to 
abandon readily on oath what they have previouely 
flvrem on oath their statements on any point 
elmiilfi ml he aoeepted wltbetit great oaotion and 
looiid jodiaial reasons lor melpting as trt» any 
thing they have said. BoaetiiMa this prindple 


has been interpreted in partioular oases to mean 
that sound judicial reasons are absent unless there 
is independent oorroboration on material perti- 
oulars. (97 Cal. 996. 31 All. Ill and 99 All. 446. 
Poll.) That is a rule of praotioe and not a rule of 
law. [P. 381, Cs. 1 and 9, P. 882, 0. I, and P. 383, 
C. 1.] 

G Lahshmantia, K. Venkaiaramana Bazu 
tkud V. Viyanna — for Appellants. 

The Public Prosecutor — for the Crown. 

Odgera, J : — Taking Criminal Appeal 
No. 40 of 1923 first, in this case 8 of the 24 
accused were convicted by the acting Ses- 
sions Judge of Godavari Dividion, as to ac- 
cused 2 and 4 to 8 under sf otion 147, as to 
accused 1 under sections 326. 324 and 148 
and as to accused 3 under sections 324 and 
148. Tbe riotin which these persons are held 
to have taken part was a fight between 
tbe Panebamas of Voolapalli and tbe 
Panchamae of Biccavole, a village close by, 
and it took place about midday on 
12-4 1922 at the boundary between 
the two villages. Tbe story of the 
beginning of the fight is told by P. W. 2 
whose credibility there is not the least 
reason to doubt. He is an Inspector of 
Co-operative Societies, and when on tour 
from Biccavole on tbe day in question, 
9ih accused told bim that tbe Biccavole and 
Voolanalli Panebamas bad quarrels and 
tbe Voolapalli people were going to Bicca- 
vole to settle tbe quarrel. It appears that 
some Voolapalli men bad married Biccavole 
wives and bad refused to fetch them 
away to their houses. P.W. 2 was asked 
to mediate. He agreed, but thought that it 
would be better if be bad some support 
and went to fetch tbe School Master, 
P.W. 9. He left the two parties of Paneba- 
mas. one on each side of the boundary. 
There was a panobayat formed, but accord- 
ing to tbe evidenoe of P.W. 2 a Biccavole 
man whistled and this was a signal for 
a general fight between the two factions, 
P.W. 2, seeing a fight was imminent, went 
away. He says there were about 70 of 
tbe Voolapalli people and about 30 or 40 of 
tbe Biccavole people. He saw no weapons 
in the hands of either party. P.W. 9 does 
not give any useful evidence as he, seeing 
the two factions sitting opposite each other 
on the boundary, apprehended that there 
would be a fight and ran away. That 
there was a fight cannot be disputed. 
The learned Sessions Judge held that' 
accused 1 and 3 were the leaders of 
the Voolapalli party and that the fight 
was entUdy due to their action. 
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The ofeher case. Criminal Apt>eal No. 39, is 
A case in whioh oertain members of 
bbe Biooavole party, aoonsed 1, 3, 

10, 11 and 22, have been convicted, as 
to aoonsed 1 and 3 nnder sections 148 and 
324 and as to accused 10, 11 and 22 under 
section 147. The accused in Case No. 39 
are most of the witnesses in the other case, 
Or. Appeal No. 40. ^Ir. Laksharoanna 
who appeared for the accused in Criminal 
Appeal No. 40 pleaded self-defence largely, 

I think, on the ground that the learned 
Sessions Judge, possibly rather inaccurately, 
says there is a certain element of self* 
defence to be considered, " though he adds 
that the doctrine is not, in a rioting case, 
to he discussed when the question is 
whether a mao is guilty or innocent of the 
offence of rioting. It is admitted that there 
is no evidence of self-defence on the record. 
The statements of the prosf^oution witnesses 
in Criminal Appeal No. 40 were relied on 

I but were not put in at tbe trial. It does 
not seem to me that the defence of self- 
defence which must be specific and indivi- 
dual in every case can be relied on here 
where there is good evidence to hold that 
there was a general fight between these two 
parties. Tbe plea io Case No. 39 is that 
the Biooavole party went to the panchavat 
peacefully and they got the worst of it and 
that tbe Voolapahi party were the 
aggressors. There is no evidence of this 
whatever. In fact what little evidence 
there is (of P.W. 2) seems to show that 
the Biooavole party who are the accused 
in Case No. 39 began the fight as one of 
their numbers sounded a whistle whioh 
was the signal for the general engage- 
ment. 

The case would present no subject of 
interest were it not (or the fact that the 
witnesses in both the cases partly resiled 
in tbe Sessions Court from their s^a^ements 
made before the Committing Magistrate. 
For instance, to take one examnle from 
the record in Criminal Anpcal No. 40. P W. 
4 before the Committing Magistrate’s Court 
distinctly stated that the Ist accused oa^• 
him on his right wrist with a sword stick, 
3rd accused with a sword stick hit him on 
the shoulder, 7th accused hit him with a 
stick on bis back. In tbe Sessions Court 
ho admits there was a fight and that he 
was injured on his right wrist and that it 
was caused with a knife but he could not 
sfty who hicQ feh© blow. ssys 

the Police forced him to toll the Magisbrite 


that the 7th aoonsed bit him on the back 
with a stick ; he did not see tbe Ist accused 
strike anybody. To take another example, 
P.W. 5 in the Magistrate’s Court says that 
the 1st accused stabbed him with a knife 
on his left palm. In the Sessions Court 
he said he received a kuife out on the palm 
of his left hand. He did not notice who gave 
him the blow. When be was examined by 
the Committing Magistrate he says he was 
confused. P W. 6 says there was a fight, 
but be does not know bow it arose and 
that some one gave him a blow on tbe back 
with a knife. Before the Committing 
Magistrate be said that tbe Ist accused 
chased him and out him with a knife oo 
the back. In the Sessions Court be said 
that tbe Police compelled him to implicate 
some one and that was why be said that 
the accused bad struck him on the back 
with a knife. P.W. 7 said in Sessions 
Court he received no injuries that day aud 
that he went to tbe Hospital to get the 
wound attended to which is obviously false 
(of. Ex. G ). P.W. 8 said in the Sessions 
Court that be received three injuries of 
which two were caused with a knife and 
the other with a stick. Ha cannot say who 
struck him. In the Committing Magistrate’s 
Court be said the accused I, 7 and 6 bit 
him with knives. He also says that 
the Police frightened him. The same 
nnwillingness in tbe Sessions Oourc to 
name tbe man who injured each witness is 
to be observed in Criminal Appeal No. 39* 
It will be tedious to go through the whole 
of the depositions, but from wbat I have 
quoted above it will be gathered that tbe 
witnesses on tbe whole admit there was a 
fight. Most of them admit they were 
injured but when it comes to naming the 
person who injured them they say they do 
nob know. There is iu my opinion ground 
for thinking chat these two villagers have 
now composed their quarrel and thabifcwae 
a condition of the settlement that none of 
them should inculpate tbe other when it 
came to the trial. On tbe best consideration 
that I can give to the facts of the case it 
aopears to us that tbe Sessions Judge was 
perfectly justified, subject to what will be 
said hereafter, io relying on the statement 
before the Committing Magistrate under 
section 288, Criminal Procedure Code, and 
in believing those statements io preference 
to the statements made by the witnesses In 
the Sessions Oonrt when they profes* 
ignoranoe of their assailants. 
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The allegatioDB made in the Sessions 
Oourt as will be seen are two: (1) that the 
witoesses were ooDfoaed wheu they made 
their statemeots before the Magistrate and 
(2) that they were made under oompuUion 
by the Police. But the learned Seseions 
Judge has found that there could have been 
no confusion in their minds over three 
months after the occurrence as they were 
examined by the Magistrate in August 
whereas the occurrence was in April, 
and that the Police oomplusion. if it existed, 
would be just as strong in the Sessions 
Oourt as it was when they were 
examined. The Sej*sion8 Judge there- 
fore finds that these two allegations 
were entirely unfounded. This is the 
reason given by him for preferring tbe 
evidence under section 288. But it is 
objected before us that the learned Ses- 
sions Judge was wrong and that tbe 
evidence under section 288 ought not, 
under tbe oiroumstanoes, to have been 
believed by him as there is no material 
corroboration of these statements. Several 
eases were quoted to us cu this subject, 
and 1 might premise by referring to a case 
to which I was a patty, reported in In re 
Velliah Kone (1), where it was held that 
tbe etieot of section 288 is to place tbe 
deposition of a witness before tbe Oom- 
mitting Magistrate on exactly the same 
footing with tbe deposition in tbe Ses- 
sions Court and tbat^ it is a te’^timouy 
within tbe meaning of section 157 of tbe 
Bvidenoe Act. Too learned Vakils for 
the defence in this case quoted before os 
Queen^Empress v. Jeochi 2) and Queen^ 
Empress v. Nirmal Das 13). Queen 
Empress v. Jeocht (2; is to tbe effect that 
a ooriviotioo cannot he based solely on the 
evidence before tbe Magistrate there being 
no other evidence to corroborate it. In 
Queen-Empress v. Ntrmal Das (3 it was 
said: '* It is djfBoulc to conceive that any 
responsible tribunal should permit the 
conviction of a person upon such evidence, 
seotioD 288, if it stood by it'^nlf.” la 
a later case in tbe same Court Emperor v. 
Vtoatka Kurrni (4), in which oue of tbe 
Judges who was sitting alone decided 
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44) (1906) 28 All. 683-(l906) A.W.N. 167«3 Atli. 
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Queen- Empress v. Jeochi (2) it was held 
that when admitted, tbe statements under 
section 288 are exactly on tbe same 
footing as all tbe other evidence in tbe 
case, its value being of course a question 
for tbe tribunal wbiob has to decide tbe 
case on the evidence. Two cases of our 
own Court were relied on : Queen- Empress 
V. Bhufmappa (5; wbiob was a case of a 
retracted ounfession corroborated by de- 
positions under e-eotioa 288, the statements 
made before tbe Magistrate being retracted 
in the Seshions. It is really an example 
of w)<at the Bombay High Court calls in 
Queen- Empress v. Gharya (6) the 
Mudras piactice of requiring corroboration 
of a retfHC’ed confession " ar^d wbiub it 
may be no iced the Bombay High Gourt^ 
docS not follow. Iq Queen- Empress 
V. Bhnfmappa (5) the learned Judges 
held the depositions read under sec- 
tion 288 and retracted at tbe trial are 
not by themselves material corrobora- 
tion of a retracted confession. But in 
Queen- Empress v. Doratsami Iyer i7l, it 
was held that under section 238 tbe 
Cv-urt is not restricted to using the evid- 
ence before the Committing Magistrate 
only for the purpose of oontraaioting the 
witness at the trial. The section was 
intended to enable a Court to read tbe 
previous evidenre as substantive evidence 
at the trial where for the purposes of 
justice tbe adoption of suob a course is 
found necessary by tbe Judge. The 
only other cases that is Dec» ssary to 
notice is the oi e oittd in EinQ-Emperor v. 
Shut Nath Ghose 18). In that panioular 
case it was held that the Sessions Judge 
did not exercise a proper discretion in 
acting on the statement under section 288. 
It is perfectly clear from tbe later Madras 
ruling cued above that, in a case like tbe 
present where you clearly have a 
conspiracy to suppress the names of 
assailants in the Sessious Court but you 
have corroboration of the statements 
made under section 288 in all material 
respects, except this, the Sessions Judge 
was perfectly justified in order to attain 
the ends of justice in regarding the 
statements under section 288 as 
substantive evidence at the trial. The 
contention on bphalf of the accused that 


(6) (IB89) 12 M'id. 123. 

(6) (1696' 19 B»m 798. 

(7) (1901) 94 M<td. 414. 
(6) (1908) 7 O.W.N. 846. 
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there must be corroboration on the very 
point on which the witnesses have resiled 
is clearly in my opinion wrong. If this is 
necessary then I cannot see any scope for 
the statements under section 288. In my 
opinion all that the earlier oases quoted 
come to is that where you have two 
equally balanced stories, one story in the 
Sessions Court and the second story as 
told before the Committing Magistrate, it 
is as a matter of discretion unsafe to 
prefer the latter rather than the former. 
That is a case of an equal balance of 
evidence. When there is nothing to show 
the preponderance of one over the other 
that may be a perfectly good doctrine. 
Whereas here you have got general 
agreement in the two stories the only 
difference being in the name of the actual 
assailant of each witness, and such a 
doctrine is clearly untenable. It therefore 
seems to me that the legal point fails. 

With regard to the facts of the two 
oases 1 am of opinion that they have been 
fairly found by the Sessions Judge on 
evidence which was available for him to 
consider and I am not disposed to differ 
from his findings. The let accused in 
Criminal Appeal No. 40 has been 
given consecutive sentences amounting 
to three years and the 3rd accused 
1^ years. It is suggested that these 
are unduly severe. It must be pointed 
out that this was a serious riot in the 
course of which one man of the Biccavole 
party died as the result of injuries received. 
On consideration I am unable to see any 
reason to remit any part of the sentences. 
I would conhrm the convictions and sen- 
tences and dismiss the appeals in each 
case. 

'Wallace, J. : — I agree with my learned 
brother for the reasons given by him that 
these appeals should he dismissed. 

I wish to say something on the point of 
law raised in these two oases. It is quite 
clear from a comparison of the depositions 
Id the Sessions Court of each set of wit- 
nesses io these two oases with their deposi- 
tions in the Committing Court that each 
eye-witness supported his general account 
of the fight in every point except that of 
identifying particular assailants, and that 
each with one accord in the Sessions Court 
professed his inability to make any such 
identification of assailants. None of them 
goes so far as to give a categorical denial of 
his former statement that such and such 


an accused person committed such and 
such an act, but all say merely that they 
cannot identify particular assailants or 
that they do not remember who they were. 
When it is noted that in S. C. No. 51 of 
1922, 13 out of the 14 eye-witnesses are 
accused in S. C. No. 52, and that in 3. C. 
No. 52, 8 out of 9 eye-witnesses are accu- 
sed in S. C. No 51, the conclusion cannot 
easily be resisted that between the hearing 
in the Committing Court and the hearing 
in the Sessions Court both parties came to 
a mutual agreement that each would not 
in the Sessions Court identify as assailants 
the members of the other parly. Such a 
conclusion could only be rebutted if there 
are strong grounds for thinking that the 
identification evidence in the Committing 
Court was due to some coercion or undue 
influence, and that it was so has been 
argued before us. It is true that in S. C. 
No. 51, 7 out of the 14 eye-witnesses say 
that Police pressure to identify particular 
assailants was put on them, but three 
others of these witnesses merely say their 
identification in the Committing Court was 
due to a confusion of mind, while the other 
four give no reason at all. In S. C. No. 52 
only one eye-witness out of the 9 com- 
plains of Police pressure and the rest give 
no reason. The theory of police pressure 
is untenable, since that would have been 
tightened and not relaxed when the case 
came to Sessions. It is further very 
significant that in the Sessions Court in 
both the oases only 2 out of the 23 eye- 
witnesses were cross-examined at all, 
and these two were only asked a few 
unimportant questions. The defence plea- 
ders in each case evidently were aware 
from the beginning of the bearing of the 
cases there that no eye-witness was going 
to identify any of the accused and therefore 
it was not worth while oross-exarr iniog 
even on the general features of the fight. 
The common sense conclusion is that in 
order to save one another the members of 
each party had agreed not to identify their 
assailants in the Sessions Court, that is, 
they entered into a concerted conspiracy to 
defeat the ends of justice. 

That being the reasonable deduction from 
the facts, we have to decide whether in 
such oiroumstanoes the lower Court was 
justified in admitting under section 288, 
Cr. P. Code, and using as substantive evid- 
ence against the aocnsed in each case the 
evidence of identifioatioo given in the 
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Oommitting Coirrt. BOoh e7idei306 of 
ideatifiofttton being laokitag in tbe dopoai- 
tiona given before ife. U is batdiy neoessary 
to emphaaiae bere that, onoe a Court haa 
admitted on bebalf of the proaeoution 
evidence tinder aeotion 288, the depositiona 
80 admitted are just as much evidence for 
the prosecution in the case as thedepoeitions 
recorded for the prosecution in the Sessions 
Court. There is nothing in section 283 
which indicates that there is any difference 
in the probative value of the former when 
compared with the latter. See In re 
Velliah Kone (1). Emperor v. Diudraka 
Kurmi (4), and Queen-Empress v. Dorai- 
smamt Iyer (7). Whether the Court is 
jnstified in admitting under section 288 
with mechanical regularity depositions 
given in the Committing Court of any and 
every witness who retracts in the Sessions 
Court is a question to which I shall come 
later. 

We have been referred in argument at 
the Bar to various oases from which it is 
sought to deduce a general proposition that 
a conviction by a Sessions Court based 
wholly on depositions admitted under 
section 288 is bad in law. We have not 
been referred to any ruling which lays down 
any such broad proposition. The broad 
principle to be observed clearly is that 
where witnesses are so careless of the 
truth as to abandon readily on oath what 
they have previously sworn on oath, their 
statements on any point should not be 
accepted without great caution and sound 
judicial reasons for accepting as true 
anything they have said. Sometimes 
this principle has been interpreted 
in particular oases to mean that sound 
judicial reasons are absent unless 
there is independent corroboration on 
material particulars, See Queen^Empress 
V. Jadub Das (9), Queen- Empress 
V. Joochy (2) and Queen- Empress v. 

I Nirmal Das (3). That that is a rule of 
prAotice and not a rule of law may be 
readily seen by taking the extreme case 
of a conviction based on the uncorrobo- 
rated evidence of an acoomplioe which 
conviction is not bad in law. 

An automatic test for the credibility of 
witnesses is not one that can be stated or 
ought to be stated in statutory terms The 
test cannot be mechanical, but emerges 
ior each case from oiroamstances and 


(9) (1900) 97 Oal. 396-4 C.W.I7. 139. 


probabilities of that case and is the not 
result of the effect of these on the mind of 
tbe Judge trying the case. In oases wbera 
witnesses have retracted in tbe Sessions 
Court their statements before the Commit- 
ting Court, tbe proper test is, are there 
reasonable grounds, grounds sufficient to 
satisfy a judicial mind, for holding that tbe 
former statements are false and tbe latter 
are true?’* Such grounds might be 
corroboration by other witnesses but need 
not necessarily be so. Haeb case must 
rest on its own evidence 

Id my view, however, such grounds 
must be found by the trying Court aod put 
forward by it, as tbe lower Court has done, 
as a reason for tbe admission against the 
accused of former statements uoder section 
288, Cr. P. C., that is, unless the Sessions 
Court is satisfied that there are judicial 
grounds for holding that the retraction 
in tbe Ssssiocs Court is false testimony 
and that tbe statements in tbe Committing 
Court are true testimony, it ought not to 
admit on bebalf of tbe prosecution these 
latter statements under section 288 at all. 
And bere 1 would follow tbe principle laid 
down in the 27 Calcutta case in so far as 
it lays down that such statements are not 
to be mecbanically placed on tbe record 
without some sufficient grounds, for as I 
have indicated the Court must have been 
satisfied first that *' there is something to 
show the truth of tbe former statement." 

Tbe cases which usually arise are where 
a few witnesses who speak in tbe Commit- 
ting Court to having seen tbe Commission 
of a crime deny in tbe Sessions Court their 
whole story and allege that they did not 
see tbe commission of the crime at all ; 
and in most of such oases it would 
be a sound conclusion that tbe evidence 
in neither Court is reliable, unless there 
is some ouiside corroboration of the 
witnesses in tbe Committing Court. 
But the present cases are very different 
from these. Here is a large body of 
evidence in tbe Ssssions Court to support 
the main story of tbe fight as given in 
the Committing Court up to tbe point 
of the identification of the assailants. 
Then the witnesses retract, being them- 
selves accused in the counter-case and 
expecting the benefit of a similar retrac- 
tion of tbe eye-witnesses in tbe case 
in which they themselves are accused ; 
and, as I have said, there is no other 
reasonable explanation for their retraction 



384 ABUMUOA OOUMDAN V, THB CBOWN (KrisbtlAD, J.) 1994 MaifaW 


on that Bole point than that they came 
to a compact with the other side that the 
other side would similarly esenorate them 
in the Bessioos Court. It is impoBsible 
to resist the oodoIusiod that their 
retraction on the one point of identifioation 
in the SdssiooB Court is a perjury designed 
to defeat justice, and that the true 
evidence is that which they gave in the 
Committing Court. Id these oases there* 
fore I hod no nitficulty io agreeing with 
the lower Court as to which are the 
reliable depositions; aod on its oonclusion 
on that poitit, which w^s a iudicial one. 
that Court w<s perfectly competent to 
act. I agree, th< refore, that the learned 
Sessions Judpe was amply justitied in the 
oircumstances of these oa^es io accepting 
as true and using the evidence of identifioa* 
tion of assaila' ts given in the Committing 
Court by the eve* witnesses and cannot 
accept tbe argument put forward before 
us that the cunviotion based on that 
evidence is bad or unjustifiable in law. 

Appeal dximissed. 
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Kuishna>, j. 

Arumuga Goandan and others — Aeon-* 
eedS'PeUtionere 

V. 

The Crown — Opposite Party. 

Cr. Rov. C»*ge N ‘S. 6^ and 83 of 1923, 
decided on 7 h y pteiuh.^r, 1923, against 
the judgment of tht:) Sufi Migt-'trate Krode, 
in Cr, Appeal Nos f 6 of I9'22 and 3 of 1923, 

(n) Pt-nal Co tf, Ss. 224 a> a 225 — Arrest and 
dettruion thoulu be ng /. 

T ■ 8Q4tair» H a i n-r 9. 3J4 or 8. 335 the 

arrest and deit-ntion eb nl i 

• fb ('rim Prn C-'^e. 59 - If-ie^pretation^ 

Tfie phrfi$« *‘in h<s vibut** iho Ji not be loo much 
B.fu ned. 

yi litre perBon*^ wfni lo tbe>r or coantit lope to fiee 
xf ai<y ibeft of to<'d> whp koh.k on aud s^w a m»a 
etaiKlii'g ibe grouttO i pm of toddy in bis 

faaods Had two of biH oonied«ratf9 olimbiog tbe 
<tciB. aud arrested i be ni^n on ‘ be ground. 

JJeld. tbe la’ ter Bbouid l-e rt med to be oommit- 
(iDR ibeft ” in I be vnw o ** bie arreBtor, Tbe 
todoy ‘itould be reR«rt(-d 'o be m prooese of being 
removed fr< m tbe loce (H5 Cal. 361 and 64 l.G. 
Dist 1 Failure to band ov r tbe arrested peceoo to 
a paeeiDg beat coiBiabif or iskiog tbe arrested 
person to a Cbavadi on tbe way to tbe PoHoe 
fitatioD ie Doc neaessarily au unueoessaty delay 
▼itiatiog leRality ol erreat. [P, 884, C. 3 aod 
P. 886. 0. 1 } 


(o) Crtm. Pro. Code* 8. 233 (Pj-^Persoai wli» 
abet io oSeooe of helping others to escape from 
lawful ooBiody oonldhti tried along with tboM who 
esoaped and all together ooald ba tried alao far 
effeooes under Penal Code, Bs. 117 and 838> 

K. Ramaswami Gowftdan and K. Pprta* 
swami Qoundan — for tbe PetitioDc'rs. 

The Public Prosecutor — for tbe Crown. 

Order; — This is a case where the first 
accused is said to have esoaped from 
lawful custody and accused 2 to 8 to have 
rescued him from such custody. The first 
accused is charged under sections 147, 323 
and 224, Indian Penal Code, and accused 
2 to 8 under sections 147, 323 and 225. 
Indian Penal Code. They have all been 
convicted by the Stationary Suh-tlagis* 
trate of Rrode and that conviction baa 
been upheld by the Sub'Divisional 
Magistrate of Erode. This revision is by 
all those accused. 

Tbe first point taken before me in 
revision is that the arrest of the first 
accused was not lawful and, therefore, the 
conviction nnder sections 224 aod 225 
in the case of tbe first aooueed and of tbe 
other accused, respectively, was not 
sustainable. Wbat happened was, as 
found by the lower Courts, that P. Ws. 
1 to 3 went to their oocoanut tope, to see 
if any theft of toddy was going on, as 
there bad been frequent tbefc of toddy 
recently from that tope. They found 
the first accused standing on tbe ground 
with a pot of toddy in his bands and two 
of bis confederates olimbiDg tbe trees, 
evidently for tbe purpose of bringing tbe 
toddy down. The three prosecution 
witnespes were able to arrest only 
tbe roan standing on tbe ground, with 
tbe pot of toddy in bis bands, that is, 
the first accused. It is argued before 
me that that arrest was illegal, because 
geoiion 59 of the CrimiDal Procedure 
Code does not cover this case at all ; for 
it is SKid I hat it could not ba pre> 
dioHted th^ib be was committing rbe offence 
of theft ** in the view of *' tbe persons who 
arrested him. Section 59 says : 

‘*aoy private D‘raon mny arrest aoy person wbo 
in his vi-w. nommiis a oon-bailable aod o R'>’> ble 
rfi nee, or who has been proclaimed an (fieuder 
eio *• 

I think in this particular case the facts 
justify the inference that tbe first aoousdd 
was committing theft of toddy, in tbe view 
of the three persons, wbo arrested him. 
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EvidenUy these people were out, for com- 
mittiog theft of toddy and the first aooueed 
was the man on the ground with toddy 
taken from the trees. The toddy was, in 
my view, in the process of being taken or 
removed from the ooooanut tope : the first 
step in which would be to bring it down 
from the trees, which the other two per- 
sons who were up the trees were trying to 
do ; and the nest step would be to carry the 
toddy away from the tope, which the man 
standing on the ground was doing, as he 
was collecting the toddy in a pot in bis 
I hands. I think, one should not put too 
Istrained a oonstruotionon the words "in his 
vieiv" and I think the prosecution witnesses 
were justified in arresting the first accused, 
as one of the thieves committing theft in 
their view. The case in Bolai De v. 
Emperor (1) was cited as an authority to 
the contrary by the learned Vakil, wbc 
appeared for the petitioners. That was a 
case where a Duffadar arrested a person 
carrying away in his bullock cart 
some newly out plantain trees. The 
Dutfadar knew nothing about the plaintain 
trees, or about tbeir ownership, or where 
they were cut. All that he saw was 
the plantain trees being carried away in a 
cart. It was only because the owner of the 
plantain garden from which those trees 
appeared to have been cub was shouting 
that they were his and stolen by the cart- 
driver that the Duffadar knew that they 
were stolen articles. In such a case, as 
that, I quite agree it is impossible to say 
that the Duffadar who arrested the thief 
bad seen the theft being committed. In fact, 
his knowledge that a theft bod been com- 
mitted was entirely, from the information be 
obtained from the other person, the owner. 
That case, I do not think, applies here. 
Alatoal V. Emperor (2) is also a case very 
similar to that ; and there a man who was 
seen running away, after committing a 
murder, was arrested by persons, who had 
not seen the murder being committed at 
all, but who apparently considered that be 
was the murderer, as there was a hue and 
cry, raised by the persons, who were 
present at the scene of the offence. In this 
latter case, the learned Judges of the 
Lahore High Oourt, following Bolai De v. 
Emperor (X), held that section 59 did 

(1) (1909) 35 0*1. 86l«ia O.W.N. 367»7 Or L.J. 

186. 

(9) 1923 Lab. 73- 198P.L.B. 1922=^3 Gr.LJ. 

3-64 1. 0.371. 

1934 U/49 A 60 


not authorise the arrest of that person. 
These oases are clearly distinguishable 
from the present case, where I am of opi- 
nion, from the facts proved that the first 
accused was a party to the theft and was 
actually in the process of committing theft, 
when prosecution witnesses 1 to 3 saw 
him and arrested him. 

It was next argued that, even if T bold 
that the original arrest was legal, the 
detention of the person, before ho was 
rescued, became illegal, because when tho 
arrested person was being taken to the 
temple chavadi, the party met a beat con- 
stable on thoir way. It is suggested that 
the arrested person should have been 
handed over to this constable, and this nob 
having been done, the second portion of 
section 59 (Ij was not complied with, as 
there was unnecessary delay, in banding 
him over to the Police. There is no 
evidence to show that this beat constable 
was in a position to take charge of the 
arrested person. He was a beat constable 
and naturally would be looking after his 
beat duty and cannot be expected to take 
charge of an arrested offender ; all that bo 
would have done probably, if an application 
had been made to him. would have been to 
direct them to the Police Station, or to the 
Chavadi where the man was actually taken. 

It is next suggested that be should have 
been taken to the Police Station direct and 
not to the temple Chavadi. That objection 
was not taken in tbe lower Court and it is 
nob very clear whether it was easier to have 
taken him to tbe temple Chavadi, than to 
the Police Station, at that time of tbe 
night. It is not possible to hold that 
failure to take bim at once to tbe Police 
Station was such an illegality as would 
vitiate bis detention in the Chavadi. If 
they bad met tbe Village Magistrate, be 
would certainly have advised them to 
take tbe man to tbe nearest Police 
Station and tue man would have been so 
taken, without any unneceasary delay. 
These points have not been taken in the 
lower Court and therefore these questions 
have nob been thrashed out on proper 
evidence. 

It is lastly argued that tbe trial itself 
was vitiated, as there was a misjoinder of 
charges in tbe case, I can see no mis- 
joinder of charges at all. The Ist accused 
was charged with escaping from lawful 
custody and with the connected offences 
of rioting and hurt, under sections 1X7 
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and 323, Indian Penal Code. The obher 
aocueed, 2 to 8, were obarged with helping 
this man to escape from lawful custody and 
also under sections 147 and 323, Indian 
Penal Code. Tbe whole thing was part of 
the same transaction and there is nothing 
wrong in having one trial against all the 
8 accused in tbe case. Now, tbe theft case 
was not tried with this case at all, but was 
tried at a separate trial. Tbe Magistrate, 
as be bimseU points out in paragraph 7 of 
bis judgment, was quite alive to tbe fact 
that tbe offence of theft and tbe other 
offences were distinct offences, which took 
place at different places and at different 
times and be accordingly split up tbe case 
into two cases and tried them as separate 
oases. Therefore, no objection on the 
score of misjoinder of charges or of accused 
can stand. That being so, there is no 
ground for interfering in revision with the 
conviction of the 8 accused in Criminal 
Revision Case No. 68. 

It'Js then suggested that, as they have 
been released on bail, the sentence should 
be reduced to the period they |^ave already 
suffered ; but it must be noted that they 
got only a sentence of two months’ 
rigorous imprisoonaent and a hne of Re. 100 
each. I do not consider that those 
sentences are in any way excessive, or such 
as call for interference by this Court. 
Criminal Revision Case No. 68 is therefore 
dismissed, tbe convictions and sentences 
of tbe accused being conhrmed. 

As regards Criminal Revision Case No. 83 
of 1923, there cannot be any possibility of 
doubt that tbe 1st accused is guilty of the 
offence of theft of toddy. The sentence, a 
fine of Rs. 50, is by no means excessive. 
The conviction and the sentence are 
confirmed and the Revision Petition is 
dismissed. 

Petitions dismissed. 
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SCHWABE, C.J. AND KriSHNAN, J. 

T. R. Tawker and So/?s— Defendants- 
Appellants 

Harsookdoss Choughmull — Plaintiff-Res- 
pondent. 

O. S. App. No. 68 of 1923 and C.M.P. 
No. 2382 of 1923, decided on the 27fch 
August, 1923, from tbe order of Eumara- 
ewami Sastry, J., dated 13th August, 1923. 


Madras High Court (Original Side) Rules^Rule 
206— Order of Judge under — No appeal lies from 
such an order. 

Matters determined by Judges under rule 206 are 
not judgmeote at all. The Court acts only in an 
adiDioistrative or ministerial oapaoity. Renee no 
appeal, lies from suoh an order passed by a judge. 

Vere Mockett, Cotinsel, instructed by 
Messrs. Short Bewas d: Co . — for Appellants. 

V. V. Sreenivasa Aiyangar — for Respt. 

J udgment : — This matter comes before 
us on a petition for stay of tbe sale of 
property pending appeal from an inter- 
locutory order of Kumaraswami Sastri, J.. 
who, acting under rule 206 of the Original 
Side Rules, had to determine in Chambers 
certain questions as to fche advertisement 
of some moveable property taken in exe- 
cution and as to reserve prices to be put 
upon the articles. The execution debtor is 
not satisfied with the order and the 
directions given. Therefore, he brings this 
appeal. 

A preliminary point is taken that no 
appeal lies. An appeal lies under the 
Letters Patent from alt judgments given on 
the Original Side of this Court. The 
question is whether this order is a judg- 
ment. Rule 206 of tbe Original Side Rules 
corresponds to Order XXI, rule 66 of the 
Civil Procedure Code, and it has been held 
by a Full Bench of this Court in Sivagami 
Achi v. Subramania Aiyar [Ij that matters 
of this kind determined by Judges under 
that order or the corresponding sections of 
the former Civil Procedure Code are not 
judgments at all, or orders strictly so called : 
but that the Court is acting in that matter 
in an administrative or ministerial capacity 
and that, therefore, no appeal lies. We 
can find no distinction on this point 
between appeal coming from tbe decisions 
given under Order XXJ, rule 66 of tbe Civil 
Procedure Code and appeals from the 
decisions given by the Judge on the 
Original Side under Rule 206 of tbe 
Original Side rules, and if it is right to 
hold that the one is ministerial we are 
bound to holo that the other also is 
ministerial. We are bound by the decision 
of the Full Bench and must, therefore, 
bold that no appeal lies. 

As, in our judgment, no appeal lies, i.hei'e 
is no ground for granting stay, and the 
petition must be dismissed with costs. 

Petition dismissed. 

(1) (1904) 97 Mad. 359=14 M.L.J. 67 (P.B.). 
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Spbnobr and Dbvadoss, jj. 

The Official Receiver^ South Arcot — 
AppeUanb* Patitioner 

V. 

Perumal Pillay and others — Respon- 
dents. 


A. A. O. No. 91 of 1923, deoided on 29th 
August, 1923, against the decree of the 
District Judge, South Arcot, in 0. P. 
No. 90 of 1920. 

Proumcttif Insolvency Act (V of 8s. 4 and 

56 Insolvency Cout ti toiU gttierally refuse to (ie:ide 
^tustion of title where it does not consider 

expedient or necessity to do so, 

6. 4 enables an losoWanoy Court to adjadioale 
opoD queetiong of title which it may deem expedi- 
ent in the interest of justice. 

But the proviso to S. A6 (3) which controls the 
power given by 3. 4 is io tbe way of a Court 
removing any person from tbe possession of pro- 
perty whom tbe iosolvent has not a present right 
to remove. In such a case it would be a mere 
waste of time to adjudicate upon questiooe of 
title as it would not have power to recover the 
property freed from the obstruotiou by others. 
B* 4 reserves tbe power to loeolvenoy Courts to 
decline to decide questions not deemed by them 
necessary or expedient. In such oases tbe Receiver 
has hie remedy by a suit. 

T. Narasimha Aiyangar and S. Ranga- 
swamx — for Appellant. 

N. S, Srinivasa Aiyar — for Respon- 
dents. 


insolvent bad a right to be in joint 
possession of tbe family property with bis 
sons. 

Seeing tbab tbe Ineolveccy Court, even 
if ib adjudicated upon tbe title of tbe insol- 
vent as against bis sons, would have no 
power bo recover tbe property from bbe 
sons free of tbeir obstrucbion as prayed 
for in the petition, it would be a mere 
waste of time to adjudicate upon ques- 
tions of title, and therefore this was a 
case in which it would certainly be expedi- 
ent to have these questions decided in a 
regular suit. 

Section 4 reserves tbe power to Insol- 
vency Courts to decline to decide ques- 
tions which it does not deem it necessary 
or expedient to decide in those proceedings. 

We think upon this ground that the 
Insolvency Court was right in declining 
jurisdiction. Tbe Receiver has his remedy 
by a suit. 

Tbe appeal is dismissed with costs 
payable out of tbe estate. 

Appeal dismissed. 
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Krishnan and Wallace, jj. 

Palikudathan alias Samudi Goundan — 
Petitioner 



Judgment —Section 4 of Act V of 
’ 1920 is wide enough to enable an Insol- 
venoy Court to adjudicate upon questions 
of title " which the Court may deem ib 
expedient or necessary to decide for tbe 
purpose of doing complete justice or 
making a complete distribution of property 
in any case” of insolvency. 

But bbe power given by this section is 
subject to tbe provisions of tbe Act, one 
of which is tbe provision to sections 56 (3), 
which is in the way of a Court 
removing any person from the possession 
of property whom bbe insolveob has not a 
present right to remove. 

In this case it is not admitted that the 
insolvent has a present right to joint 
possession of these properties along with 
respondents 2, 4 and 5. 

In that respect this case differs from the 
facts in The Official Assignee of Madras 
V. Ramachandra Aiyar (1), where tbe 

(1) 1923 Mad. S5 = 46 Mad. 54^16 D.W. 659- 

(1923) M.W.N. 653*43 M.L.J. 669*68 I-O. 

898. 


Buddu Goundan — Respondent. 

Cr. M. P. No. 105 of 1923, deoided on 
7th August. 1923, praying to set aside the 
order of tbe District Magistrate, Salem, 
dated 30tb September, 1923. 

(a) C/-tm. Pro, Code. S. lO'i — False informa- 
tion given to Village Magistrate-^The Sub- Magis- 
trate cattnol grant sanction to vrosecuie because (he 
Village Magistrate is not his official subordinate. 

District Magistrate revoking Sub-Magistrate’s 
sanotioD t.o prosecute is not subject to tbe High 
Court. 

Where a Sab-Magistrata grants sanotion to pro- 
seoQ'.e for giving false evidence before him, he acts 
an a Court, and an appe-il from his order iies to the 
District Magistrate and from bis order to the 
Sessions Judge and to tbe High Court 

A 8ub-Magi9trata oaonnt grant sanetjon to 
prosecute for f-ilso ijfotmabion given to a Village 
Magistrate as tbe latter is not subjool to his 
authority as a public servant. A Disiriot Magis- 
trate revoking Snb-Magisirate’s ■saoolion to pro- 
eeoute under S. 182, I.P C., acts in bis capacity of 
tbe executive head of the diatriot and ia not there- 
fore subject to the authority of tbe High Court. 

K. V. Setha Aiyangar — for the Petitioner, 

T. M, Erishnaswami Aiyar— for the Res- 
pondent. 
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Order: — ^ThU ia an applioation to this 
Court for grant of sanotion to pfoseonte the 
counter-petitioner under section 182, 1.P.G. 
Originally the application was made to the 
Sub-Magistrate under sections 193 and 
211. I.P.O.. but the Sub- Magistrate finding 
that no charge was made against the 
counter-petitioner by the petitioner convert- 
ed the application to one under section 182, 
I.P.C., and proceeded to grant sanction 
under that section and section 193 for 
giving false evidence before him. On appeal 
to the District Magistrate the order grant- 
ing sanction under both the sections of the 
l.P.C. was revoked. The petitioner comes 
here and claims that we should give that 
sanction now. 

Taking section 182 first it is quite clear 
that the Sub-Magistrate bad no authority 
whatever to grant any sanction in this 
matter because be was not the public 
servant to whom the information concerned 
was given. It was given to the Village 
Magistrate. It is contended before us that 
the Sub-Magistrate should be taken as a 
superior authority to the village under 
section 195. Gr. P. C., and the ruling in The 
Queen v. Periannan (1) is relied on for 
the purpose but we are unable to concur 
with that ruling. It was cot followed by 
this Court in the case in Venkatasavmii v. 
Narasimhayya (2). The learned pleader 
for the petitioner was not able to explain 
how the Village Magistrate could be taken 
to be subject to the authority of the Sub- 
Magistrate as a public servant. 

It was also argued that we cannot go 
into the question ourselves because the 
District Magistrate who revoked the sanc- 
tion did so in bis capacity as the executive 
bead of tbe district and that be is not sub- 
ject in bis capacity as such public servant to 
our control. But it is unuecessary to decide 
this point, for wo think that no sanction 
could properly have been given by the Sub- 
Magistrate and tbe revocation of that sanc- 
tion under section 182, I P.C., is tberofore 
right. The application so far as it refers to 
section 193 should have been made to the 
Sessions Judge and not to us because that 
sanction was granted by the Sub Magistrate 
as a Court and the appeal lay under sec- 
tion 195 to the District Magistrate and from 
bis order the application should have been 
made to the Sessions Judge. Such an ap- 


plioation Doti having been made, we deollne' 
to interfere in the matter. If bo advised, 
the petitioner may make bis applioation to- 
the Sessions Judge. 

The petition ie therefore dismissed. 

Petition dismissed. 
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Oldfield and Deyadoss. jj. 

A. R. Narayana Aiyar and another — 
Plaintiffs- Petitioners 

V. 

iS. /. By. Co., Ltd., and[another — Defend- 
dants-Respondents. 

Civ. Rev. Pat. No. 163 of 1922, decided 
on tbe 23rd March, 1923, from tbe deoree- 
of the Sub-Judge, Calicut. 

{a) Bailtvays Act. S. 7:i — Burden on plaintiff* 

Id h suit against a Railway Company tot 
oompeosatioD lor lose of goods ooDsigned UDdee a 
special coDCraot embodied in a risk note, tbe onos 
is upon tbe plaintiffs to establish .bow tbe loss or 
deterioration was caused. 

(b) Bailways Act, 8. 76— Does not apply where 
there ts a rish note. 

The burden ol proof ie on plaintiff and is not 
adeoled by B. 76 of tbe Railways Aot. (41 Cal. 576, 
43 Mad. 617 « 11 L-W. 36fl. ^oll.) 

A. V. K. Krish'na Menon — for tbe Peti- 
tioners. 

Brightwell and Moresby — for the Res- 
pondents. 

Oldfield, J. : — Two questions have been 
raised on this petition. First, whether tbe 
burden of proof is on tbe consignee or tbe 
consignor under tbe risk note, Form H. 
Second, whether the iuoidenoe of tbe 
burden of proof is affected by section 76 
of tbe Indian Railways Aot. 

We deal first with section 76 We I ave 
not been shown any case in which there is 
a special contraot or risk note in question 
and in which section 76 has been applied. 
Reference baa been made to Novku Bern v. 
The Indian Midland Raihvay Company (1), 
and Seshayn Pattar v. L. S. Moss (2). But 
it is not clear that in either of these oases 
there was any risk note or was anything, 
on which it could be said that a question 
of the effect of a special contract apari 
from tbe ordinary law was raised. 

Turning to tbe incidence of tbe burden of 
proof, we find that in such a case as tbe 


f ' 


(1) (1^63) 4 M>ta. 241. 
(a) (1908) 4 M.L.T, 914. 


(D (19C0) 99 All. 361«»(1900) A.W.N. HI, 
(9) (1894) 17 Mad. 446. 
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preaent, authoriby seems to be clearly 
agaiosttbe petitioners. Ohelabhai Pjtnsi 
V. The K. /. Railway Oo. (3), relied on by 
and referred to in tbe lower Court’s judg- 
ment is open to question, beoanse it is 
founded very largely on tbe decision in 
Curran v. Midland Great Western Railway 
Company of Ireland (4) and that decision 
bas been regarded with suepioion in tbe 
recent case, H. C. Smith, Ltd. v. Great 
Western Railway Company (5). More parti- 
cularly tbe former can, in our opinion, be 
distinguished in any event from tbe present 
case on tbe ground, on which Lord Buck- 
master was disposed to distinguish it from 
the case before the Bouse of Lords, with 
reference to tbe nature of tbe property in 
question. For tbe bags of rice lost by the 
plaintiffs before us more closely resemble 
tbe boots referred to in tbe Eoglisb Case 
than tbe pigs referred to in tbe Irish. Tbe 
form of contract in question in tbe case 
before the House of Lords was, if anything, 
however, worded more adversely to tbe 
Bailway Company than tbe form now 
under discussion and yet tbe conclusion 
was clear that tbe burden of proof was 
entirely on tbe plaintiff. A similar conclu- 
sion bad been reached in India in East 
Indian Railway Compaiiy v. Nathmal Be- 
hart Lai (6), and East Indian Railway Co. 
V. Nilkanta Roy (7), which oo doubt bas 
been dissented from by this High Court, in 
Madras d Southern Mahratta Railway Co. 
V. Subba Rao (8), but only on another 
point not now under consideration. In 
accordance with those authorities we decide 
for the defendants and dismiss tbe revision 
ipetitioD with costs. 

Petition dismissed. 


(3) (L9al)46Bom. 120I»93 Bom. L.B. 525=»63 

I. 0. 341. 

(4) [1896] 3 Ir. Rep. 183. 

<5) [1993] A.O. 178. 

<6» (1917) 39An. 418«16 A.D.J. 321-39 I. 0. 
130. 

<7) (1914) 41 Cal. 676^.19 C.L.J. 143 = 19 O.W.N. 
96 = 33 1 0 . 679. 

^8) (1930) 48 Mad. 617 = 11 L.W. 858=86 HL. 
* L.J. 860=(1970) 198=36 M.L.T. 

49=861.0.764. 


1824 Madras 889. 

Krishnan, j. 

Id re A. E. Smith — Petitioner. 

Or. R. 0. No. 187 of 1923 and Cr. R. P. 
No. 143 of 1923, decided on 28th August, 
1923, revising tbe judgment of the 3rd 
Presidency Magistrate. Egmore. dated 25th 
January, 1922. 

(a) .Vadrrts dip Municiptl Act (!V of 29/9i, 

S. for paprnenf of licence fee 

both for use and for etecticn cf machivery — 
Bts^inc^iou between — Fireclinn and use of 
machinety — R‘movinij of machinery and erec- 
tion at a different place— License must te taken 
for only those kinds of rnachinety which are a 
nuisance or dangerous to the public — of 
proving that Cfrtain machinery is a publk 
danger cr nuisance ties on pro'^eeution — Accused's 
failure to appeal to ttanding lo commiltfe against 

of license fee t-s not a bar to his contend- 
ing that the case does not come under the section, 

A license fee should be paid both lor erection 
o( maobinery as well as for its use, under 8. 360, 
For ereotiOD one has to pay only once while foi 
use every year. When maobioery is removed from 
one place to aoolber and set up at tbe latter place 
ereotiOD fee must be paid anew. Under 8, 366 
license is neoessaty only (or maebinee causing 
public nuisance or danger. Tbe onus of proving 
the existence of danger or nuisance lies on the 
prosecution. An accused’s failure to appeal to the 
standing oemmittee against tbe imposition of the 
lioenoe fee does not bar bim from contending that 
bis oase does not fall under tbe liability imposed 
by Q. 366. 

(b) Interpretation of statutes — Marginal notes 
in a slolute can be reftrred to. 

If the language of a statute is not quite ofear. 
the marginal notes in tbe statute may be Uesd to 
find out the drift. 

V. V. Devanathan — for the Petitioner. 

K. Krishna Menon for the Crown Prose- 
cutor — for the Crown. 

Order : — This is an application to revise 
an order passed by tbe Third Presidency 
Magistrate convicting tbo accused for not 
taking oat a license under section 288 of 
the Madras City Municipal Act, IV of 1919, 
for a soda water machinery which he has 
recently started working in No. 50, Thatha 
Muthiappan Street. Tbe machinery was 
originally installed in No. 17, Jone's Street, 
and the accused obtained tbe permission of 
the Commissioner to use the machinery in 
its new place, but he had not obtained any 
license under section 288 for the purpose of 
erecting the machinery in that place. The 
accused has been fined Bs. 6 for this offence 
and directed .to pay the license fee of 
Bs. dOO to the Manicipolity. 
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It is argued before me as the first point 
that the aocnsed bavlng been allowed to use 
the machinery in Tone's Street and it 
having been merely transferred to the new 
place, he could not be asked to pay any 
new license fee for erecting the machinery 
there. I do not agree with this contention, 
because the two things are different, the 
one is an annual payment of the license fee 
for the use of the maobioery and the 
other is a payment once for all for 
erecting the machinery and the fact 
that payment was made in the one case is 
no excuse for not paying in the second case. 
It cannot be suggested that there was no 
erection of the machineiy in the new place 
in Thatha Muthiappan Street for it was 
dismantled and removed from where it was 
originally and again put together in its new 
place. It has, however, been argued before 
me that section 288 does not apply to this 
case as the machinery erected by the 
accused is not one which falls under the 
description of machinery dealt with in that 
section. The Grown Prosecutor says that 
there is evidence to show that this 
machinery causes noise and vibration and 
BO comes under the description. It seems 
to me that before the section can be used 
for the purpose of insisting on a license fee 
being paid for erecting machinery, it must 
be shown that its use was likely to produce 
either noise or vibration or any of the other 
things mentioned in the section which 
would amount to a nuisance. The marginal 
note to the section seems to make this 
quite clear, though the section by itself is 
not very clear in its language. In such a 
case, I am inclined to think that it ig 
legitimate to look at the marginal note to see 
what tbe drift of the section itself is. Light 
is also thrown on the first clause of the 
section by the second clause which says. 
The Oommissioner may refuse such 
permission if the machinery in tbe proposed 

position will be a nuisance to the 

inhabitants of the neighbourhood. ” That 
shows that it is not every maobinery that 
give rise to any noise or vibration that is 
bit at by the section but only such 
maobinery which causes such noise or 
vibration as would be a nuisance to tbe 
inhabitants of the neighbourhood. In this 
particular case, there is no proof that this 
machinery does cause so much noise or 
vibration as would amount to a nuisance. 
All that the Assistant Engineer for the 
Municipality says is that it causes as much 


noise as any soda water maobinery. Wbafr 
exactly he means it is diffioult to say as he 
was not asked tbe further question whether 
tbe noise or vibration would be sufficient 
to cause a nuisance. Tbe Magistrate was- 
wrong in throwing tbe burden of proof upon 
tbe accused to show that tbe maobinery 
that be worked was such as would not 
cause noise or vibration amounting to a 
nuisance. The burden is clearly upon the 
Municipality ; it must prove all the facts 
necessary to justify a conviction. It is 
also argued that, at any rate, this machinery 
is dangerous to the inhabitants of tbe 
neighbourhood and, therefore, it falls under 
tbe last part of tbe first clause of section 
288. It is not clear how this machinery 
can be said to be a dangerous one as the 
Crown Prosecutor asserts before me. Here 
again tbe Magistrate contented himself 
with saying that tbe accused does not deny 
this possibility, nor as he attempted to 
prove that there is no such danger. Tbe 
burden is not on the accused on this point 
either but on tbe Munioipality. It must be 
proved by the evidence in tbe case that 
danger to tbe inhabitants of tbe neighbour- 
hood is likely to arise by the use of this 
maobinery. After all, it is a small soda, 
water machine worked by a small electric 
motor. I do not think that can be held 
to fall under tbe description of machinery 
where danger is likely to arise to the in- 
habitants of the neighbourhood, whatever 
danger there might be to tbe persons who 
actually work tbe machinery. In these 
circumstances, I have come to tbe conolu- 
sioD that it is not established by tbe pro- 
secution that this is a case which falls 
under section 288. 

There is finally an argument used by 
the Magistrate in support of his judgment, 
namely, that, as tbe accused did not go to 
tbe Standing Committee and seek redress 
before them, it should be taken as settled 
that the accused is bound to pay tbe tax 
imposed upon him, that it has become 
final under the law and that the Magistrate 
could not question its legality. I am 
unable to agree with this view because tbe 
accused is being prosecuted for an offenoo 
for non-payment of tbe license fee and be 
is entitled to say that be is not bound to- 
pay it. There is no kind of estoppel in a 
criminal case as tbe Magistrate seems to 
think. Tbe prosecution must establiBb* 
affirmatively to big satisfaction that ths^ 
tax was payable and that there was a> 
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fault in payment of the tax. Tbe fact that 
tbe aooused did not appeal to the Standing 
Committee oannot be treated as in any 
way preventing him from raising tbe plea 
before the Criminal Court, where be is 
sought to be oonvioted of an ofTenoe by tbe 
prosecutor. 

In tbe view I take of section 288 in this 
case, finding that tbe accused was not 
bound to pay tbe license fee under it because 
tbe maobinery is not brought within the 
words of that section, I set aside tbe con- 
viction and sentence passed by tbe Magis- 
trate and direct tbe fine and license fee. if 
paid, to be refunded to tbe accused. 

Convictioyi set aside. 
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Krishnan and Wallace, jj. 

Basireddi Narappa — Accused-Appellant 

v. 

Emperor. 

Gr. App. No. 188 of 1923, decided on 
the 2nd August, 1923, against tbe order of 
tbe Court of Session, in case No. 76 of 
1922. 

(a) Crim, Pro. Code. S. 339-^Tender of pardon 
is made to the accussd^H* rejects the pardon and 
refuses to give evidence^Thsn he is jointlu tried 
with the other accused^The trial is not illegal. 

When an aooased pereoo rejeoia (be oondUioDal 
pardon tendered to him and refuses to give 
evidence as an approver before bo is put into (be 
boxi his action does not amount to forfeiture of 
his pardon so as to make his oase fall under 8. 389 
and bar bis joint trial with other aooused persons. 
Tbe aooeptaooe of tbe pardon sbonld continue in 
foroe till tbe aooused aotuall; gives evideooe and 
then if be forfeits tbe pardon by not making a 
full and true disoloeure of faotj within bis know- 
ledge he sbonld be separately tried. 

(b) Criminal Trial-^-Hetracted confession is to be 
vtry cautiously accepted. 

When tbe only evidence against (be aooused is 
his own confessional statement which was retracted 
before the committing Magistrate as well as before 
the Sessions Court, the Court has to be fully 
Bakiafied that it is a true and really voluntary and 
reliable statement before admitting it against 
him. 

V. S. Narasitnhachariar — for Appellants. 

The Public Prosecutor — for the Crown. 

Judgment: — In this case the appellant, 
tbe let aooused in Sessions Case No. 76 of 
1922 before the Sessions Judge of Anantba- 
-pnr, was oonvioted by the learned 
SessioiiB Judge of the murder of one 
Vodde OfainuagAdu, a aervant in his houae, 
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on tbe night of the 20bh of May 1922 and 
sentenced to transportation for life. 

There were three aooused originally but 
aooused 2 aod 3 have been acquitted by 
tbe learned Judge. Before we consider 
tbe evidence in tbe oase, it will be con- 
venient to deal with a preliminary point 
which has been raised in tbe oase based 
upon wbat is called tbe feeder of a pardon 
to this accused 

It is contended for the accused by bis 
learned pleader that the pardon was not 
properly forfeited or cancelled and that it 
was an obstacle in tbe way of bis having 
been tried, as be has been along with tbe 
other ncoueed. But, in tbe circumstances 
of tbe oase we think such a pardon will 
not be a proper objection to tbe trial. 
Wbat happened was that this aooused 
promised at first to make a clean breast 
of all tbe circumstances of tbe murder and 
be was tendered a pardon ccnditional on 
bis doing so. Before be was treated as an 
approver and put into tbe box, be made a 
statement to tbe Court that be did not want 
the pardon and that be wished to be tried 
aod that tbe pardon might, therefore, be 
cancelled. We think it is open to an 
aooused, wbo has accepted pardon in the 
first instance, to resile from that pardon 
and to say that he does not want tbe 
pardon aod that be is not willing to give 
evidence but wishes to be tried, so that 
bis character may be cleared. In those 
oiroumstanoes, we oannot treat tbe pardon 
as an accepted pardon. Tbe acceptance 
must conticue iu force till tbe person 
pardoned actually gives evidence and it is 
only then that any question would arise as 
to whether be has forfeited tbe pardon by 
bis not giving true evidence in tbe oase. 
Bub as in this case tbe pardon though 
accepted for a time, was rejected by tbe 
accused himself before it really took effect, 
We cannot treat this as a oase (ailing 
under section, 339, Cr. P. C,, and, therefore 
we think it was not an objection to tbe trial 
of this accused aloug with tbe other accused 
for tbe offence of murder. In the oase 
cited to us, Arunachellam v. Emperor (1) 
tbe circumstances were different. There 
tbe person to whom the pardon was 
tendered did not refuse to give evidence. 
He did go into the witness-box and was 
giving evidence. Wbat happened was that 

U) (1909) 31 Mad. 373-3 M.L.T 407-8 

Or. L. J. 163. 
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be began to say things which were not in 
consonance with what be led the prosecu- 
tion to expect he would say, and in conse- 
quence of that, his pardon was cancelled 
and be was put into the dock at once. It 
was that procedure that this Court decided 
was not a proper procedure ; because 
when a person has accepted a pardon and 
is giving evidence, he cannot be tried till 
it is shown that the evidence which he 
gave is not a full and true statement of 
the facts he knew and the pardon for- 
feited ; that should be done in a separate 
proceeding and be should ordinarily be 
tried for the offence, if the pardon is found 
to have been forfeited, in a separate trial. 
That is not the case here, because the 
accused himself, as we have said already, 
rejected the pardon before it took effect. 

As regards the merits of the case, practi- 
cally the only evidence against this 
accused is bis own confessional statement, 
Ex. (1). No doubt, as the learned 
Judge says, the Magistrate who took that 
confessional statement took several pre- 
cautions to see that it was voluntarily 
made by the accused ; but very often it 
happens that some inBuenoe brought to 
bear upon the accused continues in spite 
of the Msgistrate’s efforts to get it 
removed. This confessional statement was 
retracted by the accused both before the 
Committing Magistrate and before the 
Sessions Court. In these oiroumstances, 
we have to be very careful and, it is only 
if we are fully satisfied that it is a true, 
and really voluntary and reliable statement 
that the accused has made, we should 
rely on it against him. Here the accused 
says that he was induced by the Sub Ins- 
pector of Police to make the statement by 
giving him hopes of being taken as an 
approver and let off. The circumstances 
which happened in the case would rather 
corroborate this statement of the accused 
because as a matter of fact, a pardon was 
tendered to him and be was at the begin- 
ning made an approver. We have then to 
see also what corroboration there is of the 
facts stated in the confession. If the state- 
ments made there are corroborated in 
material oiroumstances, we might treat it 
as a reliable document ; but in the present 
case we find there is very little corrobora- 
tion. It is suggested that the motive stated 
by the accused is corroborated by the evid- 
ence to show that his servant Ohinnagadu 
was oarrying on an intrigue with bis 


daughter. But this seems to have been 
going on for two or three yeare before the 
occurrence and the story told in the confes- 
sional statement itself about it that all on a 
sudden, early on the morning of the 21 st of 
May the accused and the two others who 
have been acquitted in this case conspired 
together and decided to murder this man 
because of the intrigue seems to be far- 
fetched. It is a very unlikely thing that 
such a resolution would have been made in 
such a sudden fashion. It is not suggested 
that the mao was taken to the thrashing 
Boor for the purpose of being murdered at 
all ; so that we think that this corroboration 
on the question of motive is of very little 
value. The corroboration next relied on 
is that of the place of the murder, but it 
must be remembered that it would have 
been well known to everybody in the place 
that the murder bad been committed in the 
thrashing floor because of the blood marks 
there. Therefore that corroboration cannot 
be treated as corroboration in a material 
particular. The learned Judge also . refers 
to the conduct of Sivappa in leaving the 
thrashing Boor and the attempt to hush 
up the matter as supporting this confession. 
But these two oiroumstances are not men- 
tioned ID the confessional statement and it 
is not possible to see how this evidence can 
be treated as corroborating the confession. 
There ere one or two oiroumstances which 
rather contradict the confession. The first 
one is the medical evidence which* makes 
it rather unlikely that any spear was used 
for the purpose of killing the deceased. 
The other circumstance is that no men- 
tion whatever is made of the two females 
who gave evidence, P. Ws. 1 and 3, who 
say that they went to the deceased and got 
betel from him that night. There is no 
mention of this whatever in the confes- 
sional statement- In these oiroumstances, 
we are not inclined to rely upon this 
confessional statement as embodying the 
truth in the case. It would be most 
dangerous to convict a person on such a 
confessional statement as this. Apart from 
the confessional statement, there is the 
evidence, to which we have already referred, 
of the female witnesses who say that they 
saw these people in the thrashing Boor the 
previous night. The learned Judge seems 
to have been inclined to discredit them but 
he says that be believes it because of the 
statement of the 2Qd accused which 
corroborates it. The statement of oo-aooused 
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like that can hardly be used againsb the 
let accused. Very probably that story is 
a false story and we are oot prepared to 
act upon it. 

In these circumstances we are unable to 
support the conviction of the accused by 
the learned Sessions Judge. We set aside 
his conviction and direct him to be released. 

Convicticn set aside. 


* ^ 1924 Madras 398. 

Venkatasubba Rao, j. 

Ponnustoami Aiyar and others — Petition* 
ers 

V. 

K. Ganapathi Aiyar, Sub>Divisio7ial 
Magistrate of il/aynvaraw— Respondent. 

Gr. M. P. No. 234 of 1923, decided on 
28th August, 1923. 

Contempt of Court — Slap order of Bigk Court 
communicated to Subordinate Court bp telegram 
from Vakil in Btgh Court and by affidavit of party 
is sufficient communiea/ion of the s'ay ordtr— /n* 
tentional diso* eiience of such ordtr is contempt. 

Botioa of an order oad be given otherwise than 
by an ofiisia) communicatioo of it. Under certain 
oiroonastanoes a telrgrana may constitute such a 
notice of an order of a Court as to make a person 
who disregards tbe notice and acta in contravention 
of the order liable for oontempt of Court . 

But an intention to set at dehinoe the order of 
the Court in question should exist in addition to 
actual diaobedienoe. 

T. B. Bamachandra Aiyar — for the Res- 
pondent! 

The Public Prosecutor — for the Opposite 

■ party. 

Order : — This is an application of a 
somewhat unusual kind. I have been asked 
to commit to orison Mr.K. Ganapati Aiyar, 
Sub-Divisional Magistrate of Mayavaram, 
for bis wilful disobedience of tbe order of 
this Court, dated the 10th April, 1923. 
In G. 0. No. 50 of 1922 pending before the 
said Magistrate, an application was made by 
some of tbe accused for examination as a 
witness of the Pandarasannadbi of Thiruva* 
duthurai Mutt. That application was re- 
fused by tbe Magistrate by bis order, dated 
the 6th April, 1923. On tbe same day 
tbe parlies applied for a copy of the 
order and tbe sfamp papers were called for 
on the 9bh April. They were furnished 
immediately, and tbe parties were granted 
the copy at 7 p.m. on tbe 9th. On tbe 
10th, a revision case was filed in the High 
•Court impaodhiDg the eorreotnesB of tbe 


order of the 6th and on the application of 
tbe accused at about 2-15 p.m. on tbe same 
day, I made an order staying further 
proceedings in C. C. No. 50 of 1922 pending 
tbe disposal of the Criminal Revision Case. 

Tbe case before tbe Magistrate was 
taken up in the usual course on the lltb 
to which date it stood adjourned. A tele- 
gram had been sent by Mr. K. S. Jayarama 
Aiyar, Vakil for tbe accused, informing tbe 
Magistrate of the order made by this 
Court. This telegram, it is admitted, 
reached the Magistrate at about 9 a.m. on 
tbe 11th. Finding that the Mugistrate 
was not disposed to act- on this telegram, 
a formal petition was filed supported by 
tbe afiidavit of K. Sundaresa Aiyar, who 
was instructing tbe Vakil for tbe accused 
and who was also present in Court when 
tbe stay order was made by the High 
Court. In that affidavit, are set out tbe 
facts relating to the application to this 
Court and the order made staying proceed- 
ings. A copy of the telegram and the 
receipt obtained from the telegraph office 
in token of the telegram having been 
despatched, were annexed as exhibits to 
tbe affidavit. The Magistrate declined to 
adjourn the case. It is stated inter alia 
in bis order that tbe accused had sufficient 
opportunities to have moved the High 
Court in time so that the order of the 
High Court could have been formally 
communicated to the Magistrate. In this 
he was obviously wrong, because as I have 
shown the accused acted with great expedi- 
tion and applied for stay at the earliest 
possible moment. When tbe accused 
found that the Magistrate insisted upon 
proceeding with the case, they put in 
another petition stating that their own 
Vakil bad been cited as a Court witness, 
that in view of the stay order they had not 
engaged ano-tber Vakil to represent them at 
the trial and that in tbe circumstances an 
adjournment should be granted to enable 
them to obtain proper legal assistance. 
Tbe Magistrate thereupon made an order 
dispensing with the evidence of the 
accused’s Vakil and this is what tbe 
Magistrate says in his order : 

"Tbo Court after reading tbe evidence 
of the prosecution and defence witnesses 
ooD.sidered that the evidence of N. Kuppu- 
awami Aiyar will help in the decision of 
the case. It accordingly adjourned the 

case to the 8fch... ..After reading the 

evidence again I came to the oonclusion 
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that the esaminabioD of the Court witness 

may very well be dispensed with To 

avoid delay in the disposal I dispense with 
the examination of the Court witness now 
present.” 

The Magistrate then makes a note : The 
Vakil, Mr. Kuppuswami Iyer, does not 
appear for argument. The case is adjourned 
for judgmentat 3-20 p.tn.” The accused how- 
ever were not in a mood to submit to this 
order of the Magistrate and so they again 
requested the Magistrate to send a telegram 
to the proper officer of the High Court at 
their expense and ascertain if as a matter 
of fact the High Court did make a stay 
order. The Magistrate refused to comply 
with the request. The accused next applied 
for an adjournment on the ground that 
they intended to move the High Court for 
a transfer of the case to the file of some 
other Magistrate. This application again 
met with a similar fate. Mr. Kuppuswami 
Iyer, Vakil, whose evidence was dispensed 
with, then put in a memo, of appearance 
on behalf of the accused noting in it that 
at 2 p.m. the Court made an order dispen- 
sing with his evidence and also noting that 
the memo, itself was put in at 2-30 p.m. 
The correctness of these statements in the 
memo is not disputed. The Vakil then 
commenced to argue the ease, but be was 
told by the Magistrate that the judgment 
would be delivered at 3-20 p.m. and there- 
upon the Vakil filed the following statement 
dated llth April, 1923 at 2-50 p.m. “On 
my rising to argue the case the Court 
observes that the matter is ripe for delivery 
of judgment by 3-30 p.m. Under che 
circumstances I beg to submit that my 
argument would be of no use and as such 
I am unable to do any justice by making 
any farce of an argument at this juncture ” 
The Vakil thus refused to further argue the 
case and the Magistrate forthwith read a 
judgment which bad been previously 
written and which is said to consist of 
about 20 to 25 typed pages. 

These are the facts regarding which there 
is DO controversy, and I have carefully 
avoided reference to the allegations made 
on behalf of the accused but denied by the 
Magistrate. 

I shall first deal with the question of 
law raised. It is said that the Magistrate 
was not guilty of contempt as be was not 
bound to obey the order of the High Court 
until it was officially communicated to 
him. The Magistrate in this case bad 


before him not only the telegram purport- 
ing to have been sent by the Vakil at 
Madras but there was also a sworn 
statement to the effect that the High Court 
bad ordered a stay of proceedings. It is 
argued that it is not necessary to enquire 
whether the officer believed the statement 
or not because in no ciroumstances was it 
incumbent upon him to act upon any state* 
ment or evidence when there was no 
formal communication from the High Court 
to the officer concerned. Apart from 
authority, I think this proposition is 
unsound I do not think it will be in the 
interests of justice to bold that an order of the 
High Court can be defied with impunity by 
a party or an officer who having knowledge 
of it chooses to disregard it. When orders 
are made or injunctions granted, the Court 
must insist that they shall be obeyed. The 
parties coocerued may be very injuriously 
affected by disobedience ; it may occasion 
loss of property or seriously imperil the 
liberty of a person. Apart from this, it 
seems to me that it is hardly oonsisteat 
with the dignity of the Court to permit its 
orders to be disobeyed by a party who 
treats it with contempt. In cooDeotion 
with contempt prooeediogs this question 
does not appear to have been decided in 
India. But the English decisions have 
clearly laid down that notice of an order 
can be given otherwise than by an official 
communication of it. Thesiger, L. J., in 
Ez parte Langley (1) observes : — ' 

'* That, under certain circumstances, a 
telegram may constitute such a notice of 
an order of a Court as to make a person 
who disregards the notice and acts in 
contravention of the order, liable for the 
consequences of a contempt of Court. ” 

James. L. J., expresses himself to the 
same effect. 

The same view was taken by Bacon, 0. 
J., in In re Bryant (2). He says : 

“It is perfectly clear that be (the Sheriff’s 
Officer) knew that an act of bankruptcy 
bad been committed, and he admits that 
a telegraphic oommunioabion bad been 
made to him before the sale, of the fact that 
an injunction to restrain the sale bad been 
ordered by the Court. He and the auc- 
tioneer are both equally to blame. They 
both violated what they must have known 
to be the plain law, and proceeded t o sell.* 

(1) is Ch. D. 110»«9 hJ, B.B. 1«43 L.T. 18I» 
98 W.B. 174. 

(9) 4 Oh. D. 98«36 L T. 489*-96 W.B. 980. 
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I said there are do decided oases in India 
on the point. In Sati Nath Sikdar v. 
Batanmani Nasker (3), the question was 
whether the order of the District Munsif 
under consideration in that case was or was 
not without jurisdiction. After the High 
Court directed a stay of proceedings, the 
Munsif made an order for assessment of 
mesne profits refusing an adjournment al- 
though an affidavit was filed in which it was 
specifically stated that the High Court had 
stayed proceedings, and to the affidavit was 
annexed as an exhibit a letter confirming 
the statements in the affidavit, written by 
the Vakil who had obtained the rule in the 
High Court, to the pleader in charge of the 
case in the Munsif's Court. Tbe High 
Court cancelled tbe order for assessment of 
mesne profits as being wholly without juris- 
diction, and very strong observations were 
made to the effect that the act of the Munsif 
plainly amounted to a contempt of the 
authority of tbe High Court. These obser- 
vations are no doubt obiter dicta as there 
was no application before the High Court 
to commit tbe Munsif for contempt, but 
they express the law as laid down by 
English decisions. In In the matter of 
Surjya Narain Singh (4) tbe learned 
Judges referring to the conduct of a Magis- 
trate who proceeded with a case after he 
bad been shown a telegram stating that a 
rule for stay of further proceedings had been 
granted by tbe High Court, observed that 
it was most injudicious of tbe Magistrate 
to have proceeded with tbe case after he 
had been credibly informed that the High 
Court had ordered stay. 

In He7n Chandra Kar v. Mathur 
Santhal (5), tbe Magistrate refused to pay 
heed to a similar telegram, and the High 
Court considered that tbe Magistrate acted 
injudiciously in summarily rejecting the 
application for adjournment and that he 
ought to have directed tbe party to verify 
tbe statement contained in tbe telegram. 
See also Babu Batnessari Narayana Singh 
V. Empress (6). 

In Bamanathan v. Arunachala7n (7), 
Spencer, J., takes tbe same view and refers 
to tbe Calcutta oases with approval. 

(8) (1912) I6C.L.J 336- TTl.C. 808, ' 

U) (1900) 6 0.W.N. 110. 

(6) (1918) 16 C.W.N. 103-13 Or.L.J. 766 = 17 I. 

C. 78. 

(6) (1898) a O.W.M. 498. 

(7) (1914) 38 Mad. 766-1914M.W.N. 46-15 M. 

li.T. 161-96 M.ti.J. 975-1 L.W. aa-aa 

1.0. 99. . 


Mr. T. B. Bamaobandra Aiyar, who 
appeared for the respondent, in tbe course 
of his able argument, contended that under 
tbe decisions of this High Court bis client 
could not be held to be guiltyofoontemptand 
relied on QueeU'Empress v. Virasivami (8), 
Muthukuynaraswami Roiother v. Kuppu- 
su'ami Aiyaiigar ^9) and Venkatachalapathi 
Bao v Kameswaraynma (10). Whatever 
the view taken in tbe English decisions or 
the Calcutta cases may be, I am, of course, 
bound by the rulings of this Court. But, 
after having caiefuUy considered tbe latter, 
I have come to tbe conclusion that they 
have no bearing upon tbe present question 
and that it will be wrong to say that tbe 
Madras oases have by implication introduc- 
ed a new doctrine as regards tbe law of 
contempt, a doctrine which is at variance 
with the established rule as laid down in 
Engligh Text Books and English oases of 
great authority. 

In Quecn-Empress v. Viraswami (8), the 
Sessions Judge was justified in the circum- 
stances iu not believing tbe telegram and 
refusing to act upon it. 

In Muthiikuniaraszoayyii Bowther v. 
Kuppuswayni Aiyazigar (9) the question to 
be decided bad reference to tbe validity of 
a sale, and it was held that, although there 
was an order by the appellate Court for a 
stay of sale, inasmuch as the order was not 
communicated to tbe lower Court, tbe 
sale was valid. There is nutbing in the 
report to show that tbe lower Court was 
in fact aware of tbe order made by the 
appellate Court, and in any event, this 
cannot be treated as an authority on tbe 
question of contempt. 

Venkatachalapathi Bao v. Eameswa- 
ramma (10) bad similarly to deal with tbe 
validity of an attachment effected after an 
order of stay of execution made by an 
appellate Court, and it was held that the 
attachment was legally valid. In tbe first 
place, 1 may observe that neither the 
decree-holder nor tbe Court of first instance 
bad notice in fact of tbe order of the 
appellate Court. Tbe Full Bench approv- 
ed of Bessesswari Chowdhurayiy v. Hurre 
Sundar Mozumdar (11). It is to be noted 
that the judgment in the latter case ■ 


(8) (1896) 19 Mad. 376-6 M.L.J. 195. 

(9) (1908) 33 Mad. 74=6 M.L.T. 169 = 3 I.O. 89. 

(10) (1918) 41 Mad. 161 = 33 M.L.J. 616 = (1917)' 

M.W.N. 786«99M,I».T. 330-6Ii.W. 617—- 
48 I.O. 914 (F.B.). 

(11) (1697) 1 O.W.N. 996. 
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expressly states that neither the decree- 
holder nor the Court executing the decree 
was aware of the stay order made by the 
appellate Court. In the second place, 
there is no point oonneoted with contempt 
argued before the Full Bench and I cannot 
therefore accept VenkcLtachctlpdthi Rao v. 
Kameswaramma (10) as an authority on 
this point. 

Having so far stated the law as I 
understand it, I have next to deal with the 
question, did the respondent wilfully dis- 
obey the order of the High Court? In 
other words, did he refuse to adjourn the 
case knowing or having reason to believe 
that the High Court had stayed proceed- 
ings ? [On the facts His Lordship held that 
the intention to defy the order of the High 
Court was not made out and proceeded.], 

I must add that it is a redeeming feature 
of this case that the Magistrate has not per- 
sisted in justify ing bis conduct, but has on 
the contrary, himself and through Mr. Ra- 
maohaodra Aiyar most frankly admitted 
its impropriety and expressed in unqualifi- 
ed terms regret for what has happened. I 
have held that the Magistrate has not been 
guilty of contempt but I have been able 
to arrive at this conclusion only by rigid- 
ly excluding every hypothesis inconsistent 
with his honesty even where circumstances 
are suspicious and I cannot therefore 
direct the petitioners to pay tbe respond- 
ent’s costs. The accused had ample 
justification for making this application, 
and I may also remark that it has not 
been shown to me that they were guilty of 
obtaining any delay at any stage of tbe 
case. I should therefore dismiss this 
appHoatioo, but make no order as to costs. 

Petition dismissed. 

1924 Madras 396. 

Eam^isam, j. 

A* Sudarsana Rao — Petitioner-Res- 
pondent 

V. 

J. A. Christian Ptllai and others — Res- 
pondents* Petitioners. 

C. R- P. ‘-^52 of 1923, decided on the 
2l3t September, 1923. 

(a) e — B?si< 7 «ahon ends connection on 

acceptance. 

Reeignation of an office ends the inoumbeot’s 

oonneotiOD with it on acceptance. 

Quaere -.—Does resignation of an Honorary 
Magistracy or other honorary office take effect 

i)efore acceptance 7 


Is may be that the need for acoeptaaoe does not 
apply to honarary appointments and it is a ques- 
tion of (aot in eeoh case whether the resignation 
amounts to renunoiation without aoceptaooe and 
may depend to a certain extent on tbe contents of 
tbe letter of resignation. 

(b) Madras Local Boards Act XIV of 1920, Ss. 1 
and o7 —Filing a petition under S. 57 is not one of 
the ordinary functions of a member. 

A member wbo has not taken bis seat oan file a 
petition under S. 57. Filing a petition under 8. 57 
is Dot one of the ordinary functions of a member 
of a Taluq Board. 

A member of Talnq Board who has not taken 
his seat is Dot iooompeteat to file a petition under 
S. 67 of the Local Boards Aot. [P- ^97, C. 1.] 

F. V. Ranga Rao — for Petitioaer. 

Ch. Raghava Rao — for Respondents. 

Judgment: — The first point argued is 
whether tbe petitioner ceased to be a 
Honorary Magistrate prior to bis election 
on the 2l3t Soptomber, 1922. I agree 
with the District Judge’s finding that the 
appointmont of the petitioner as President 
was made on 21-9-1922 though it was 
to take effect from 1 10*1922. This 
view has not been questioned before me. 

The oonteotion before mo is that the 
petitioner resigned his office of Honorary 
Magistrate on 21*9-22 and that, though 
it was accepted on 17-10-22, he ceased to 
be A Honorary Magistrate from 21*9*22. 
Paine on Elections, page 201. shows that 
without acceptance, resignation amounts 
to nothing and the person resigning remains 
in office. To resign is not a matter of 
right. This is not inconsistent with the 
passage from Rogers on Elections, Volume 
II, pages 27, 28, 29, where it was said that 
there must be substantial renunciation. 
In the case cited at page 29 {Lanarkshire, 
2 Doyl. 367) it is clear that the resignation 
was accepted though informally before the 
election. In the other case cited at pages 
28-29 iAberbrothok) the facts are not fully 
stated and there is nothing to show that 
the resignation was not accepted before the 
election. It may be that the need for 
acceptance does not apply to honorary 
appointments and it is a question of fact 
in each case whether the resignation 
amounted to a renunoiation without 
acceptance and may depend to a certain 
extent on tbe contents of tbe letter of 
resignation which is not filed in this case. 
But it is unnecessary to pursue this line of 
argument further as the petitioner never 
contended in tbe Court below that he re- 
signed on the 2lBt September. All that he 
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said io the oounfeer^petition was that he was 
appointed on 1st October, 1922, and that 
he ceased to be an Honorary Magistrate be- 
fore that date. There was no suggestion in it 
that he ceased to be an Honorary Magis- 
trate on 21-9-22. In the course of the 
argument before the District Judge, the 
importance of this point became more 
patent and even then all that was said 
was that “ he bad sent bis resig- 
nation on the 21st or 22Dd ' It is 
therefore clear that up to the tiling of the 
Kevision Petition, the petitioner had no 
definite case as to the date of the resigna- 
tion. In the absence of an afiidavit I am 
not satisfied that any point was conceded 
in the Court below and that the petitioner 
did not adduce bis evidence under the 
impression that the date was conceded to 
be the 2l6t September. 

The nest point is whether respondents 
had any locus standi to file the petition 
under section 57, Madras Local Boards 
Act. It is conceded before me that the 
effect of tbe words "shall cease to bold 
office and bis seat shall be deemed to 
have been vacant " in section 4 (2) of tbe 
Amending Act of 1922 is that they did not 
cease to be members. But tbe contention 
is that they are unfit to esercise the 
functions and duties of a member of tbe 
Taluk Board and an unreported decision of 
Spencer and Davadoss, JJ. is relied on. But 
filing a petition under section 57 is not 
one of the ordinary functions and duties 
of a member of tbe Taluk Board. It may 
be that, until be takes tbe oath, be is unfit 
to take bis seat and therefore to discharge 
all tbe ordinary functions and duties of a 
member which can be discharged only by 
bis taking seat at meetings. But if he 
continues to be a member (as conceded 
before me) who has not taken bis seat, be 
is nob incompetent to file tbe petition 
under section 57. 

On both the grounds the petition fails. 
It is unnecessary to consider tbe point 
whether they are questions of jurisdiction 
and material irregularity in tbe disposal of 
tbe case. Tbe petition is dismissed with 
costs. 

Petition dismissed. 
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Krishnan, j. 

The Public Prosecutor — Appellant 

V. 

Pachiappa Mudati — Accused. 

Cr. Appeals. Nos. 516, 517 and 518 of 
1923, decided on the 16th August, 1923, 
against tbe acquittal of tbe 2nd Class 
Magistrate, Arni, North Arcot, in C. 0. 
Nos. 2 to 4 of 1923. 

Affidras Local Board.^ Acl of S. IS'J— 

Bouse-i-wner atloiviug sut'age loaftr to (1 tn nrross 
the road into the opposite channel ts habte dfspite 
failure on the part of the Local Bcayd to provide 
culvert. 

Tbe failure of a Losal Board to provide a drain 
is not au eiouse for lettiog one’s eetvitge water Aow 
over the tieigbbourioR road. 8 I'iO wbiob creates 
tbe liability is not governr^d by any oondiiion that 
tbe liability shall not oxist it there is no drain or 
oesspool in the street. 

J. C. Ada7yi — for tbe Crown. 

V. Ramaswami Aiyaiigar — for the 
Accused. 

Judgment : — Criminal AppealNo. 516 
of 1923 (C. C. No. 2 of 1923). The 

accused has been prosecuted by tbe Union 
Board of Arni. under section 129 of 
tbe Madras Local Boards Act (XIV of 
1920) lor having allowed his sewage water 
to run over the adjoining Union road. The 
Magistrate has found that the sewage 
water runs into tbe street and that 
apparently it gets into a drain on the other 
side of tbe street, because tbe Magistrate 
says that there is a drain on the side of tbe 
street, opposite to where tbe accused’s 
house stands. The Magistrate has acquitted 
the accused, on tbe ground that be cannot 
bo expected to construct a culvert or a 
channel to let tbe sewage watrr ftcm bis 
bouse to flow into the opiosite channel, 
without spreading into the etieet. The 
Magistrate thinks that it is il)e du^y of the 
Union to construct such a tlnmnel and as 
they have not done so, the accuted must 
be acquitted. 

Now my attention has not been drawn 
to any section in the Madias Local Boards 
Act, which imposes upon il)e Union any 
obligation to construct a r'la n or cesspool, 
in every street, though ordinarily one 
would expect that such a wotk would be 
done by the Union for the benefit of the 
inhabitants of the Union. The absence of | 
a drain does not seem to me to be any I 
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excuse or iostifioatioD under the Act. for 
letting one's sewage water flow over the 
neighbouring road. Section 129, which 
runs thus : — “ No owner or occupier of any 
premises shall allow the water from 
any sink, drain, latrino, or stable, or any 
other filth, to flow out of such premises 
to any portion of a public road, except a 
drain or a cesspool,” is not governed by 
any condition that be can do this if 
there is no drain or a cesspool in the street. 
Apparently the idea is that if there is no 
drain into which the sewage water of the 
house can be led, without overflowing into 
the neighbouring road, some arrangement 
must be made by the house-owner, to have 
some place in bis own premises to collect 
and retain the sewage water and whether 
with the help of the Taluq Board or the 
Union Board, under section 127 of the 
Act or by some other means, see that it is 
disposed of, so that it does not cause 
nuisance to the neighbours. 

A similar question bad to be considered, 
with reference to section 222 of the 
District Municipalities Act (IV of 1884), 
in two oases, the first reported in Queen- 
Empress V. Sevudappayyar (1) and the 
second in Emperor v. Nagan Ohetty (2). 
Xu both these cases, it was held that the 
absence of a drain or cesspool did not 
justify the owner of the premises to let his 
sewage water overflow on the road. The 
obligation is placed upon him by that 
section, just in the same manner as it is 
placed by section 129 of the Madras 
Local Boards Act (XIV of 1920), to sea 
that the neighbouring roads are not spoiled 
by the sewage water, and it was held that 
if the house-owner broke that obligation be 
was liable to be convicted and punished, 
though the absence of a drain or a proper 
place into which the drainage or sewage 
water might be allowed to flow, could be 
taken into consideration, in assessing the 
penalty. Tne position is just thu same 
under section 129 of Madras Act XIY of 
1920, with which I ana now dealing. 

I must uhorofore hold that cbe Magistrate 
was wrong in acquitting the accused, on 
the ground he took, and that the accused 
is really guilty of an otfenca under 
section 129. In the circumstances oi the 
case, I think, a nominal fine is sufficient. 
I would therefore convict him of an offence 

(1) (I89i) 15 Mud. 91, ^ ^ ^ , 

(3) (1907) 90 Mad, 321 = 17 M.Ij.J. 372 — 6 Cr.Ij.J. 

129 . 


under section 129 and impose upon him a 
fine of one rupee. 

Crimvtal Appeal No. 517 of 1923. 

In this Criminal Appeal, the circum- 
stances are exactly the same as in the 
previous appeal, and for the same reasons, 
1 convict the accused of an offeuce under 
section 129 and sentence him to pay a fine 
of one rupee. 

Criminal Appeal No. 518 of 1923. 

Id this case, the finding of the 
Magistrate is that the back door of the 
house opens upon a street, which is three 
feet lower in level than the adjoining 
street ; and as there is no way of carrying 
the water, which flows into that street, it 
must be necessarily soaking there and the 
accused is not responsible ; but that consi- 
deration is quite irrelevant in this matter ; 
for the obligation that is vested upon the 
accused is that he should not let bis 
drainage or sewage water to run into the 
street at all, and if he does run it be is 
guilty of an offence under section 129. 
It is not necessary to consider, therefore, 
what happens to the water, after it flows 
into the street. Ha is also convicted 
under section 129 and sentenced to pay a 
floe of one rupee. 

Acquittal cancelled. 
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Spencer and Devadoss, tj. 

Premcluind Indoji — Petitioner 


V. 

Soleti Gopalappa — Respondent. ^ 

Cr. P. No. 584 of 1923, decided on 
lObh August, 1923, revising the order of the 
Sessions Judge, Bellary. 

Provincial Insolvency Act. S. 3 -Credilor's 
petUio7i by District Judge to Sub-Court is ultra 
vires in absence of notification. 

Uodec e. 3 of Ibe Proviooiat Insolrenoy Aot the 
Diatrint Court is the only Court having juci'^dic* 
tioD to deal with creditor’s petitions in fhe absence 
of any ootifioation of the local Govornmeiit inve-t- 
inR S abor.-iinate Court with jurisdiociou over thie 
classes of eases. In a case iu which there was nc 
suob notidcatioD, 

Beld, that the District Judce’s order trausfeccins 
a petition to tbo 8ub-Oouct for disposal was ultra 

vires. 


T. N. Krishnaswami Aiyar — for the 
Petitioner. 

L. A. Govindaraghava Aiyar — for 
the Bepoudent. 
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J adgment : — Under seotion 3 of the 
Provincial Insolvenay Act, the District 
Courb is the only Court having jurisdio* 
j tioc to deal with creditor's petitions, in 
the absence of any notification of the 
Local Government investing Subordinate 
Courts with jurisdiction over this class of 
cases. The District Judge's order trans- 
ferring the petition to the Sub-Court for 
disposal was therefore ultra vires. We 
set it aside together with the Sub-Judge^s 
order and direct the District Judge to 
take the case on his file and dispose of it 
according to law. 

As the objection to jurisdiction was not 
pressed till the want of jurisdiction was 
noticed by this Bench and as this petition 
was put in 2$ years after the date of the 
order, while excusing the delay on account 
of the petitioner having through incorrect 
advice mistaken his remedy, we direct that 
each party bear his own costs in this 
petition. 

Order set aside. 
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KRISHNAN and WALLACE. JJ. 

« 

B. V. Satyanarayana Varaprasada Rao 
— Petitioner* Petitioner 

v. 

B. V. Bhashyakarulu i2ao— Respondent. 

Civ. Mis. Petition No. 1594 of 1923, deci- 
ded on the 18th August, 1923, against the 
order of the High Court, in 0. R. P. No. 361 
of 1922. 

Civ. Pro. Code, 8. Ill ^Litters Patent. Ss. 39 
and S. 44— Ho appeal lies to the Privy Cowncii 
from the decree or order of one Judge of a High 
Court. 

By 8. 44 of the Letters Patent, the Leciees 
Patent are subjeoi to Imperial legislation. So 
6> 39 of the Letters Patent fails as against B 111 
of the Giv. Pro. Code. Hence, though since the 
amendment of the Letters Patent, the judgment 
of a single Judge sitting in revision is not 
appealable to two Judgc.^ and therefore may be 
regarded aa a final decree cf a High Court from 
which a right uf appeal to tbe Privy Council is 
given in all oases by 8. 39 of the Letters Patent. 
8. Ill of the Civ. Pro. Code, prevaila and no appeal 
lies to the Privy Oounoi! from the decree of a single 
Judge of a High Court. 

0. V. Ananthaltrishna Aiyar and 

M. Baviachandra Rao— for Petitioner. 

V. Ramadoss and 0, Krishna Mohan — 

for Respondent. 

Order This is an application for leave 
to appeal to the Privy Council, against an 


^ order passed by one of us, sitting as a 
single Judge, under seotion 115 of tbe 
Civil Procedure Code and seotion 107jof 
the Government of India Act. That order 
confirmed the order of tbe lower Court and 
dismissed the Civil Revision Petition filed 
in this Court. The present petitioner, who 
was tbe cetitioner in the Revision Petition 
has applied to us to grant him leave to 
appeal to the Privy Council. 

A preliminary objection is taken to this 
appHcatioo, on tbe ground that seotion 
111, Civil Procedure Code, bars any such 
application. Section 111 says, notwith- 
standing anything contained in section 
109, no appeal shall lie to His Majesty in 
Council, among other things, from tbe 
decree or order of one Judge of a High 
Court established under tbe Indian High 
Courts Act, 1861. This is manifestly an 
application for an appeal from such an 
order. It is difficult to see bow tbe peti- 
tioner can escape tbe obstacle placed in his 
way by this section. His learned Vakil 
says, however, that under seotion 39 
of the Letters Patent a right of appeal 
is given in all oases of final orders or 
decrees of this High Court to tbe Privy 
Council, and since tbe amendment of tbe 
Letters Patent, whereby tbe right of appeal 
to two Judges from tbe judgment of a single 
Judge, sitting in revision, has been taken 
away, this order, which was passed in such 
proceedings, has become final ; and there- 
fore he contends that be is entitled to ask 
for leave. Section 44 of tbe Letters' 
Patent expressly provides that any provi- 
sion in tbe Letters Patent can be altered 
or controlled by tbe legislation of tbe 
Governor-General in Legislative Council ; 
and such an enactment is tbe Civil Proce- 
dure Code and when there is express 
provision in that Code, we must bold that 
that provision must be given effect to even 
if it is possible to bring tbe case under 
She general wording of -?oobioD 39 of the 
Letters Patent. In these circumstances 
W 0 have no other alternative, but to 
dismiss the application with costs. 

Memorandum of costs will follow. 

Leave refused. 



400 


MARAVANAN CHKBTY V. BLAYAPBEUMAL OHBTTY. 


1924 



* 1824 Madras 400 (1). 

Spbncbb and Davadoss, jj. 

K F. S. Kdruthian C/ic«tar— Patifcioner- 
Appellant; 

V. 

B, M. M. Baman C/ietty— Beepondenfc. 

Civil Miso. Potitiion No. 2042 of 1923, 
decided on 6bh August:. 1923, against the 
order of the Distrlob Judge. Ramnad. 
Madura, in 0. P. No. 63 of 1919. 

(a) Provincial Insolven-.y dot, S, '/h—Delay in 
applications may be ezcused for sufficient reason. 

Delay ia applioatioo for leave to appeal may be 
exoueed under 8. 78 and the faot that no appeal 
was udoesaary uudec the old Aot ie a suffioient 
reaeoD (or doing eo, 

(b) Prouinctai Insoluewci/ Act, 3, 76 — Interpreta- 
tion — Retrospective effect may be given, 

Retrospeotive efieot may be given to 3* 73 aa it 
relate*) merely lo pcooedute and net any sabstan- 
tive right. 

C. S, Venkatachariar — for the Appel- 
lant. 

L. A. Govinddraghava Atyar — for the 
Respondent. 

Order: — The application has been made 
nearly 3 years after the order sought to be 
appealed against was passed. It is con* 
tended that section 5 of the Indian Limita- 
tion Act cannot be applied, because 
section 78 of i^ot V of 1920 conferred a 
new right after the ioception of these 
insolvency proceedings. We consider that 
this section did not create for the iirst time 
or take away any substantive right, but 
that it merely regulated the procedure 
applicable to appeals and applications 
under the Provincial Insolvency Act. 
We have t'rierofore power to excuse the 
delay p-nd the faot that leave to appeal was 
not necessary under the old Act (III of 
1907) is a suftio'enfc reason (or doing so. 

Leave to appeal is granted under sec- 
tion 75 (3) of Act V of 1920. 

Leave to appeal granted. 


1924 Madras 400 (2). 

Krishnan and Bamesam, jj. 

Narayanan Cheity alias Banganathan 
Chetty and others — Dafendants-Appellants 

V. 

Elayaperumal alias Lakshman Ohetty 
and others — Plaintiffs-Dafendants-Respon- 
dents. 

Appeal No. 179 of 1919, decided on 25th 
October, 1922, against the decree of the 
Temporary Sub- Judge, Sivaganga, in 0.8. 
No. 5 of 1917. 

Bindu Law — Religious endowment —Family Ood 
installed by one member — Idol installed by another 
member on new site purchased in his name— One 
who originally installs is the founder. 

Where a family Ood wae iosUiled by aa anoeekot 
of the family io bis bouse, but subsequently the 
idol was installed by another member of the family 
in a temple whose site was purobased in his name. 
held, the new temple was only an enlargement of 
the original institution and the real founder ie the 
person who originally installed the idol. 

T. Bangachariar, T. R, Srinivasa Aiyan- 
gar, G. S. Venkatachariar and E. Dorai- 
stvami Aiyar — for Appellants. 

S. Sivaminathan, A, Krishnaswami Aiyar, 
N.S. Bamaswami Aiyangar, T.B, Srinivasa 
Rajagopala Aiyangar and V. Bajagopala 
Aiyar — for Respondents. 

Judgment This is an appeal from 
the decree of tbe Temporary Subordinate 
Judge of Sivaganga, in O.S. No. 5 of 1917. 
Tbe suit refers to the hukdarship or trustee- 
ship of a temple in Ariyakudy in tbe 
District of Ramnad called the Tiruvengadam 
Ddayan Temple. Plaintitfs claim that they 
and defendants 5 to 11 are tbe hereditary 
trustees and sue to recover tbe temple and 
its properties and for other subsidiary 
reliefs. The Subordinate Judge having 
substantially decreed the plaintiSs’ olaicQ» 
dofendaots 1 to 4 have appealed to us and 
have contended that the suit should have 
been dismissed. 

Tbo relationship of tbe parties is ex* 
plained hy tbe genealogical tree attached 
to the judgment, which the Subordinate 
Judge says in paragraph 8 of his judgment, 
he has prepared from tbe evidence of the 
5th plaintiff. It has been accepted^ as 
substantially correct by both the parties ; 
and we shall adopt it for the purposes of 
this appeal and refer to the various 
individuals in it in the same manner as 
the Subordinate Judge has done. It wiU 
be seen from it that the original ancestor 
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of the taoaily waa one Murugappa. He 
had amoDg othera, two aooa, Sautbappa 
and Sevuga i. Saotbappa’a branch does 
not oome into this suit, as noue of its 
mombers is a party here. Sevuga I, had 
four SODS. Murugappa II. Alagiavana X, 
and Venkataabala I and one Arunaobala 
who was adopted away from the family, 
and with him and bis branoh we are oot 
oonoerned. The other three sons have all 
left desoendanto. ist to 3rd plaintiffs 
represent the first branch of Murugappa II. 
The 1st to 4tb defendants and defendants 
fi and 6 represent the second branoh of 
Alagiavaoa I ; but the position of defend- 
ants 1 to 4 depends upon the validity of 
the adoption of the 1st defendants to 
Alagiavana II by his widow ; 4tb to 6th 
plaiotitTs, 8th, 10th and 11th defendants 
represent the 3rd branch of Veokataohala 
I. The original 7th and 9th defendants 
were subsequently transposed as oth and 
6th plaintiffs and so they do not appear 
among the defendants. 

Plaintiffs disputed the adoption of the 
1st defendant and treated him and bis 
descendants, defendants 2 to 4 in their 
plaint, as not being members of the second 
branoh. The Subordinate Judge has, 
however, held that adoption to be true and 
valid and though a memorandum of objec- 
tions has been filed against that finding, 
the adoption was not seriously disputed 
before us and we have no doubt that the 
finding of the Subordinate Judge is right. 
The adoption was over 40 years ago and it 
was not disputed till 1901 ; the Subordinate 
Judge has referred to the numerous 
documents wherein the adoption has been 
recognised from 1874 onwards. Ho has 
also accepted the oral evidence of the 
defence witnesses 1, 3, 7 and 10, who 
speak to the adoption and we see no reason 
to discredit them in appeal. We attach no 
weighti to non- production of Isdipidimanam 
and Muri in this case, in toe face of the 
evidence on the defendants’ side. Accept- 
ing the finding that the 1st defendant's 
adoptir>n is true and valid, we treat 
defendants 1 to 4 as proper members of 
the sec.'iricl braneb, 

On the main question raised, the plaint- 
iff's OHse in the plaint is that the site for 
the plaint temple was purchased by the 
fore- fathers '* of plaintiffs and defendants 
5 to 11 and that the temple was built 
and Qonseorated by them and that they 
endowed the temple and were carrying 

1934 M/61 ft 6a 


on the management ; subsequently the 
major members among plaintiffs and 
defendants wore managing as hukdars, on 
behalf of all the decendants of the original 
man Sevuga Chettiar, i.c,, Sevuga 1. They 
claim that all the three branches are 
entitled to the hukdarship and they ask 
that the amicable arrangement made under 
Ex. A, in 19 IX, by the three branches 
jointly, by which two representatives of 
each branch, in all ^ix persons, were to 
manage tho temple affairs in rotation each 
managing for a year at a time should be 
confirmed. The case of defendants 1 to 6 
on the other hand is that the hukdarship 
is confined to their brar.ch alone, as the 
temple was founded by Sevuga II of their 
branch on behalf of himself and bis two 
brothers. 

The Subordinate Judge held on a con- 
sitleration of all the evidence, and i< lying 
to a large extent on the way in which the 
parties interested acted with refoivuce to 
this institution for the last 50 years or 
more, that Sevuga I was its founder and 
therefore all his descendants were entitled 
to the hukdarship. This finding has been 
attacked before us by the appellants, 
mainly on the ground that the sale-deed, 
Ex. I id) of 1828, for the site of the plaini 
temple in favour of Sevuga II was wrongly 
discredited by the lower Court. Though 
the observations of the Subordinate Judge 
with reference to it oro not without force 
wo think that bo has nob correctly appre- 
ciated the effect of Ex. XXVI, with 
reference to it. That was u written state- 
ment, filed in O.S. No. 138 of 1903 by a 
number of members of this family ; it Is 
signed among others by the 5ob plaintiff 
and the fathers of plaintiffs 3 and 6 ; and 
as 3rd plaintiff's father died soon after, the 
3rd plaintiff has adopted it. In it they 
refer to a sale by the i^fabajanams, 75 years 
before now, (that is 1828), of the templa 
site to one Sevuga Chetti. This by itself 
no doubt does not fix the reference to be to 
Ex. I (d;, though the description in it, so 
far as it goes, applied to it exactly. la 
that suit, Ex. I (d) was filed on the very 
day the written statement was put in, as 
appears from the endorsement on ib end it 
is now produced in the present suit from r,be 
file of the District Muusiff in that suit 138 
of 1903. There can be hardly a doubt that 
the written statement was releriing to Ex. I 
(d). That ib was the same document, that 
was filed in 1877, ia shown by ther 
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endoraementi on it, about the oolteotion of 
penalty in January, 1878. Ex. XXVI there- 
foredoea seem to cootainan adcniaaiou ontbe 
plaintiffs’ side about the truth of Ex. I (d). 
The reference in it to Sevuga Chatty is 
thus clearly to Sevuga II. We are, there- 
fore, inclined to think that in spite of the 
adverse criticism of the Subordinate Judge, 
Ex. I [d] is a genuine document and that 
the site on which the plaint tepople stands 
was purchased in Sevuga II s name. The 
temple was subsequently built on that site. 

The question then, is : 

“ Dnes it follow from those two facte that 
Sevuga II was the fourdet of the temple and only 
his descendants are entitled to the hukdarebip ? ” 

We do not think so. To draw such an 
inference, several assumptions will have to 
be made for which there is no warrant. 
There is no dead of foundation in this case. 
To give exclusive rights to his descendants, 
we will have to assume that Sevuga II 
himself paid his own moneys for buying 
the site and for building the temple, that 
he got it consecrated as a new institutiou 
and not as the continuation of an existing 
one and that be acted for himself in all 
these matters and be lefc no rules or 

instructions to regulate the succession to 
the trusteeship. We cannot assume all 
these things without evidence, particularly 
as such an assumption is inconsistent with 
the conduct of t.ho parties, which we shall 
refer to presontly In the first place, it 
is not the appellants’ case that Sevuga II 
acted entirely for himself in getting the 
temnle established ; for they say that he 
acted on behalf of himself and his brothers. 
Arunaohala II and Ramasami VII. In 
Ex. 1 frZ), there is not a word about the 
purchase being, on behalf of any others, or 
as the manager of any joint family and yet 
admittedly the purchase was on behalf of a 
joint family. Whether that joint family 
.consisted of Sevuga II and his two brothers 
only, or of the members of all the three 
branches, there is no direct evidence to 
show, Ex. I {<?) is therefore quite incon- 
clusive about the nature of the foundation, 
or the rights of the parties in the hukdar- 

ship. 

The 5th plaintiff who seems to be 
well acquainted with the family has given 
an account of this foundation, from which 
ib would appear that there was origin- 
I ally a Kovil Veedu, or temple house 
J where Sevuga I used to carry on the 


worship of the family deity. This Kovil | 
Veedu is referred to in Ex. XXVI. He^ 
says that Sevuga I used to go toTirupathii 
another famous temple in Southern India 
dedicated to the same God, to hand over 
the money off^erings he received in his Kovit^ 
to the deity there, and that on a certain 
occasion an Archaka in Tirupathi, vyho 
had an inspiration, told him that there- 
after it was the Tirupathi God's wish tb^ 
a temple should be built for him in 
Ariyakudi and that from it the idea of 
building the plaint temple originated. He 
also says that Sevuga I died, before the 
plaint temple was built out of subeoriptions 
collected .by the members of the family. 
The same family God that was worshipped 
in the Kovil Veedu was installed in the new 
temple. If this is true and there is 
nothing to contradict it, it would seem 
that the new temple was only an enlarge- , 
ment of the original institution in the 
Kovil Veedu and according to Mahomed 
Isviail Artff v. Ahmed Moola Dawood (!)• 
the Kovil Veedu of Sevuga I should be 
taken as the original foundation and be as 
the founder. We think, however, it would 
be safer to take this case, as one in which 
there is no direct evidence of who the 
founder is and what the rules of succession 
to the trusteeship are and we must there- 
fore infer them from the practice of the 
institution and the conduct of the parties. 

The earliest document after Ex. I (d) is 
Ex. VII, a deed of purchase of certain 
lands for the temple in 1855, by Aruna- 
cbala II, the brother of Sevuga II, from 
Venkatachala VII. The identity of the 
parties appears from the oral evidence. 
This deed shows that by that time Aruna- 
chala had apprently become the manager 
of the temple; but in what right he so 
became, we do not know, whether as the 
senior most of the second branch or of all 
the three branches put together. That this 
purchase was from the funds of the temple 
appears from the extracts from the loam 
Register, Ex. XXVIII (c), paragraph JI; 
and also from Ex. XXVIII, which shows 
that the lands were purchased for the 
temple, in the names of Srinivasa Iyengar 
and Aurnachalam Chetty, both described as 

{1) (1916) 43 Oal, 1035 = 43 1. A. 127= 14 A^.J. 
74l = (1916) 1 M.W.N. 460 = 20 O.W.Nr 
1118 = 20 M.L.T. 110 = 18 Bom. I'-B- 611* 

31 M.ti.J. 219 = 24 C.Ij.J. 198 = 4 Ii.W. 209’ 
=9Bur. L.R. Ul-SIi.B.B. 617 = 36 I.C. 
30 (P.O.). 
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servants of the temple. Ex. XXVIII (a) 
sbowa that as early as 1849, an endowment 
was made to the temple by one Saohappa 
Ohetty. See paragraph 5 in it. The lands 
^ pnrohased from the temple funds for the 
temple will naturally be in the name of the 
manager, or hukdar and Ex. VII therefore 
merely shows that Arunaohala II had 
probably suooeeded Sevuga II in the 
.management. The next doouments, the 
extracts from the Inam Register, have 
already been referred to. 

The next piece of evidence we have is 
Ex. K series. Ex. K is a plaint filed by 
Arunaohala II and in it is joined as the 
second plaintiff Sevuga III of* the third 
branch and he is described as hukdar. It 
is dated 1866. The suit was on a mortgage 
executed to the 1st plaintiff, probably on 
behalf of the temple and it is very signi' 
ficant that in that suit a member of the 
third branch, described as a hukdar, in the 
same manner as Arunaohala, was added. 
Ex. K-2 is the judgment and in it the same 
description appears. Exs. K-3, K-1 and 
E*5 refer to another suit of a similar kind 
of 1870, where Sevuga III is again the 
2nd plaintiff and be is described in it also as 
hukdar. There is no reasonable explana- 
tion why Sevuga III of the 3rd branch 
was added as a party and described as the 
hukdar, if as defendants contend the 
bukdarship was confined to their second 
branch. These proceedings in Gonrt 
clearly show that Sevuga III was re- 
cognised as a hukdar, so early as 1866. 

We have also about this time, in January, 
1871, a sale-deed in favour of Arunaobala 
II, Sevuga III, and Bamasami IV, re- 
presentatives of ail the three branches, — 
Ex. M*l, wherein they are all described as 
faukdars (according to the correct trans- 
lation of the deed) for sonoe lands bought 
. for the temple. Again in Ex. M, Venkata- 
ohala VII is desorfbod as hukdar. 

Now, it is argued that Arunaohala Il’s 
action in joining the other branches should 
nob be given much weight, because in 1874, 
in his will, Ex. I (6), be repudiated their 
rights and that be tried also in the same 
year to bring in the members of Sathappa’s 
branch as well, who according to both 
plaintiffs and defendants have no rights in 
the bukdarship : see Ex. XIV. As the 
Subordinate Judge has pointed out, disputes 
arose between the parties in 1872, 
as Ex. G indicates Any action of Aruna- 
ohala ater that against the other two 


branches cannot be treated as of much 
weight, or as affecting bis previous admis- 
sions. In Ex. G itself, Sevuga III was 
admitted as a party to the suit as a hukdar, 
tbougd the second petitioner Bamasami IV, 
of the 1st branch was not. As the Sub- 
ordioate Judge notices, Ex. M-1 was not 
appareotly filed in that suit ; if it bad been, 
possibly, B'imasami IV may have also 
been added as a party. 

Now it appears from Ex. H 2 to H-4 of 
1872 that Sevuga III and Bamasami IV 
tried to resist the opposition of the second 
branch to their rights to bukdarship in the 
temple, by getting the rights on co their 
side and by collecting the rents due from 
the temple lands ; they tried also to exclude 
the 2Qd branch from management alto- 
gether, as the Subordinate Judge explains 
in paragraph 19 of his judgment. 

At this time, in 1874, Arunaohala II died 
and left the will Ex. I (6), already referred 
to. In it he asserted that Sevuga II 
consecrated the plaint temple and that he 
was the Darmakartha or the trustee and 
after his death his son Bamasami (No. 8) 
should be Darmakartha. We have already 
dealt with the value of this document as a 
piece of evidence. After Arunacbala’s 
death Bamasami VIII applied for succes- 
sion certificate io 1875, for outstandiDgs 
due to the temple ; vide Ex. B-13. 
Sevuga III and Bamasami IV and Vyravan 
of Sathappa’s branch were made counter- 
petitioners ; and though these opposed the 
grant of the certificate to the petitioner, 
the District Judge held that as Bamasami 
VIII was admitted to be the heir and 
personal representative of the deceased, 
while two of the counter-petirioners were 
divided cousins and the third a yet more 
distant dayadi, the certificate should go to 
the petitiooer. He did not consider the 
question of the bukdarship of the temple 
at all, as the proceeding before him was a 
summary one. In fact, the certificate was 
given to collect *' debts due to the estate of 
the said Arunaohala Chetty deceased ’* and 
not statedly of the temple : vide Vl-fl. 
This order cannot be treaied as of much 
value against the Ist and 3rd branobes, as 
there was no adjudication in it, even in a 
summary way, to the rights of hukdar- 
sbip. 

In 1876, Venkataohala VII and Sevugau 
III describing themselves as bukdars^ 
brought a suit, O. S. No. 670 of 1876, Oq 
the mortgage Ex. M ; and similarly thop 
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and Ramasami IV brought S. C. Suit 1892 
of 1876, excluding the second branch, vtae 
Exa M-12 and K-10. And we also find 
Sevugalll executing a will, Ex. N, in the 
same year, asserting that the temple site 
was bought by the ancestors of his family 
and that he and his elder brother and his son 
built the temple and endowed it. He giies 

the hukdarship to his a^oP^e^ 8°° 
mana Similarly in 1879, Bamasami \ III 
Xo' executed a will. Ex. I <0. Except as 
evidence of assertions of right, these wills 

are of little value in this case. 

The disputes went on between the 
parties as fully explained by bbe Subordi- 
nate Judge, in pamgraphs 21 and 2J of 
his judgment ; it is hardly necessary to 
repeat what each party did in detail again. 
In the meanwhile, we tind several proper- 
ties of considerable value, purchased and 
findowed to the temple by the first and the 
third branches, Exs. M-2 of 1873, and M-S 
toM-11 from 1875 to 1388. Suits were 
brought sometimes by first and third bran- 
ches alone and sometimes by all the three 
and sometimes by strangers against them. 
See Ex. R series, as an example of the last, 
where only first and third branches were 
added. In 1886. a criminal complaint 
was filed by a servant of Srinivasan Chetty, 
the 5th defendant, against the 5th plaintiff, 
Ramanathan Chetty and bis men. and in 
that case the Magistrate found that the 
possession of the temple properties were 
with Ramanatban. The disputes culmi- 
nated in a regular suit, brought by t^ Ist 
defendant, through his agent, O. S. 

No. 14 of 1901. Ex. XI for rent, in which 
he asserted Seviiga II was the man who 
purchased the temple site and built the 
temple. Soon after, fearing a breach of 
the peace, on account of this dispute, the 
Magistrate interfered under the Criminal 
Procedure Code to prevent it and locked 
up the doors of the temple, so that no puja 
could he done there. When matters came 
to such a pass, the parties seem to have 
come to an amicable arrangement by 
Ex Xll, in June, 1901, at the mediation of 

the important members of the community. 
It is signed bv the Ist plaintiff and by the 

father of 3rd plaintiff of the first branch. 

bv the Isb defendant for himself and 
aa gnaHian of Ramaaanii IX, by hia 
ageat VenguB,.mi Aiyangar. and the 5th 
aXndant of theaeoond branch and by the 
fth plaintiff and father of 6th plamM 
of the third branch. They are all admitted 


to be hukdars. By it they appointed three 
strangers as trustees to take charge of the 
temple and its properties and carry on the 
worship, till they could all unite together 
and take over the management ibemselvefl. 

The suit, O. S. No. 14 of 1901. was to be 
withdrawn and the key of the temple to 
be obtained from the Magistrate, a^ 
Ramasami IX was to refui'd Rs. 2,800 

collected by him. This arrangement, how- 

ever, was declared invalid b\ the Courts 
as it amounted bo an alienHtion of the 
teeship to third parties. Nevertheless, the 
acknowledgment by the representatives of 
all the three branches of the right of 
hukdarship in the other branches in a 
solemn deed loses none of its force. 

As the transaction fell through, the third 
branch brought O. S. No. 58 of 1911 to 
recover the properties from f-lie tliree stran* 
ger trustees : vide Ex. XVI ; and in it the 
members of the first and second branches 
were made parties. The suit was based on 
the existence of the rights of hukdarship in 
all the branches, which w*»s expres^ 
asserted and yet the members of the second 
branch did not care to deny it and allowed 
the case to go ex parte. The decree, Ex. 
B, was in favour of all the hranehos jointly; 
but it was executed and possession obtained 

by the third branch. 

Then in 1914. the parties again met 
together and made an arrangement, Ex. A, 
for the management of the li-mple affairs 
temporarily. The nature of the arrangement 
has already been referred to. Though the 
scheme they adopted was a temoorary one, 
till a proper scheme was fleb:led hy Court, 
still Ex. A is based on an admission, as 
to the rights of buk'iar 'hip of all the three 
branches. 

We have now referred to all the^ impor- 
tant documents in connection with the 
manegement of this temole. The appe 
lants have adduced some oral evidence oI 
the temple servants and others, to show 
that in spite of all disputes the members 
of their second branch always 
in management. The Subordinate Ju g 
h .8 refused to accepr, the evidence, or attacn 

importance to it. in the fao« r f the docu- 
mentary evidence, showing that enoh paroy 
was trying to assert his rights ever 
1871, when the quarrel began and we agree 
with him. There is further a senes of W 

receipts for temple lands, all m ? „i. 

of the 5th plaintiff of the third branch. 

Ex. O series. 
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To sum up 6he evidence, we have the 
salO'deed for the site of the temple in the 
name of Sevuga II and the temple was 
built on it during bis time. Admittedly 
he acted on behalf of himself and others ; 
but there is no direct evidence to show 
whether be so acted, only for bis branch 
or for the whole joint family consisting 
of all the three branches. There is no 
evidence that the three branches had 
become divined from one another at that 
remote period. The earliest reference we 
have to any division is in Ex. VI (6), of 
1875. There is also no dtfinite evidence 
as bo how thrt money for the purchase of 
the site and for the building of the temple 
was found. There is some evidence that 
prior to that biiildiDg of the plaint temple, 
Sevuga I, the common ancestor of all the 
three branches, had a place of worship for 
the same deit\. as was afterwards installed 
in the plaint temple, in a Kovil Veedu, or 
temple house and that the idea of building 
the new temple probably arose with him, 
though he was not able to carry it out and 
it is not unlikely tnat the new temple was 
treated as an enlargement of the old 
institution. The fact that there is an 
efilgy of Sevuga I in the temple, while 
there is none of any other ancestor of 
Sevuga II, has some significance in this 
oonnaotioD. 

It is, however, clear on the evidence that 
the rights of bukdarsbip in the first and 
third branches were recognised by Aruna- 
obala II of the second branch, so long ago 
as 1866 and this state of affairs continued 
till at least 1871 when quarrels began and 
each side tried to oust the other. During 
that period, we find numerous documents 
where the rights of first and third branches 
were asserted. The quarrels were once 
settled by Ex XII, each branch recognising 
the right of the other branches but unfor- 
tunately the arrangement fell through. 
Again a settlement was made on a similar 
footing. Ex. A, and though it was a 
temporary one, it is still in force and will 
ooDtinue so, till the Court frames a scheme. 

Now on all this evidence we are inclined 
to hold that the plaintiffs have established 
their case, that they and the defendants 
are all equally entitled to the bukdarsbip of 
the plaint temple, either because Sevuga I 
was accepted as the real founder, as the 
Subordinate Judge hae foand, or because 
Sevuga II was acting on behalf of all the 
three branobes of the family. 


The learned vakil for the appellants con- 
tended that the second alternative was not 
put forward in the plaint and if it is to be 
allowed to be raised, be should have an 
opportunity of meeting that case. The 
plaintiffs mertly stated in their plaint that 
their "forefathers” purchased the land 
and buih the temple and consecrated it and 
that subsequently all the descendants of 
Sevuga I were managing the temple affairs, 
as hukdars under hereditary ngtit. They 
did not confine thtir case to proving that 
Sevuga I bouglit the site and built the 
temple. In the written statement, though 
it is asserted that Sevuga II bought the 
land atid built the temple, the issue framed, 
viz., the first part of i?sue 1 is quiie general 
in its terms ; it is " whether plaintiffs and 
defendants 7 to 11 are horeditarv trustees ” 
— no doubt the Subordinate Judge sa^s in 
his judgment that the question turns upon 
whether the temple was founded b> Sevuga 
I or II. As he was finding that Sevuga I 
was the founder, there was no other ques- 
tion for him to consider. Though we are 
not dissenting from bis finding, we have 
considered that the case might be put on 
the alternative ground also, namely, that if 
Sevuga II was to be treated as the founder, 
be was acting on behalf of not only his 
brothers but all the members of three 
branches, who apparently were then a joint 
family. That case was made in the lower 
Court and is not a new case ; for, otherwise, 
there would have been no need to adduce 
the volume of evidence that has been addu- 
ced, regarding the couduot and admissions 
of the parties. It is not suggested by the 
appellants that there are acy new docu- 
ments or other evidence, which they oould 
have produced, but did not, to meet the 
alternative case. We think the objection 
is unsubstantial and we overrule it. 

We agree with the Subordinate -Judge in 
his finding that plaintiffs and defendants 
are all entitled to the bukdarsbip of the 
plaint temple. 

The learned vakil for the apnellants did 
not argue any other point before us ; but 
the learned vakil for the plaintiffs argued 
that the question of the right to the trustee- 
ship of the plaint temple was res judicata^ 
between the second and third branches, by 
reason of the decision in Q- S No. 58 of 
1911. In the view we have taken of 
the ease, it ie not necessary to decide this 
question. We have already dealt with the 
quaation raised in the memorandum oi 
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obieobions. In bhereault, bbe appeal and the 
memorandum of objections, both fail and 
are dismissed with costs of Ist and 4th 
plaintiffs in the appeal and of the defendants 
1 to 4 in the memorandum of objections. 

Appeal disviissed. 


• ^ 1924 Madras 406. 

KUMARaSWAMI SilSTBI, J. 

Ahdul Wahab SaAt6— Plaintiff 


V. 

M. Bokia Bibi Sahiba and others — De- 
fendants. 

Civ. S. No. 661 of 1920, decided on 16th 
March. 1922. 

(a) Civ. Code, 8- H *2) — Order simply 

referring to Official Referee to take accounts is tio{ 
a decree— Iteiit fs Patent (Madras), cl, 25. 

In a Bait for diseolutioo of partnerebip and 
aoooQDtB. vvheD the sait came for trial, the Court 
without determiuiDg any of the matters io cootro* 
vexey in the suit passed the following order : — “The 
whole case is referred to the Official Referee to 
determine what share the plaintiS bad in the busi- 
ness carried on by the deceased H, and haviog 
determined that to lake a full account as in an 
ordinary partnership action and report to this 
Conrt.’* Held that the order is not an interim 
decree or even a judgment within the meaning of 
ol. 15 of Letters Patent. (36 Mad 1 (F.B.), Ref.) 
[P. 407, C. 2 ] 

(b) Civ. Pro, Code, O. 26. r, 11— Official Refer- 
ee's powers are those of a CcmmMS^oner— Madras 
High Courf Original Side Rules. O. l4-A. 

The Offioial Referee has no power to deoide ques- 
tions as to the terms of partnership, its duratiou or 
the ebarea of the partners. There are no piovieions 
about hia powera io the Code or in the Ofigmal Side 
Bulea analogous to O. XXXVl of the Rules of the 
Supreme Court wbiob deals with Referees and 
O. LV. which deale with the powers and duties of 
Maatdrs. There is no etalute constituting the 
office of the Offioial Referee, and bis powers have 
therefore to be determined with reference Co the 
provieioos of the Civil Procedure Code aud the 
Original Bide Rulee. The rales do not confer on 
the Official Referee auy higher powers than those 
QOoferredoQ the Commiesiooere. The Offioial Refer- 
ee is only a permanent Gommiepioner whose duty is 
to take accounts and make enquiries contemplated 
by the Code and the Bales. The function of the 
Court in such oases is to determine the tighie of 
the parties where the rights of the parties or the 
terms of the partnership are disputed and to deoide 
in what manner and from what date accounts have 
(0 be taken The function of the Official Referee 
ig to take aooouota. having regard to the deolara- 
tions of the rights of the parties made by the Judge 
in passing the prelimioary deotee and his powers 
to deal with the questions are not limited simply 
to matters of aritbmetio but he has for the pur- 
poses of oaeryiog into effect the direotions given by 
the Jndge in the preliminary decree and for 
the purpose of arriving at oonolosions as to 
^ho state of aoooonts between the partisf. 


power to take evidence and deal with matters 
auxiliary thereto. He is not a Judge of the 
Court but only a Commissioner and the adjndi- 
oauoQ by him of these guestions which under the 
Code and the Rules form part of the functions of 
a Jndge would be ultra vires. [P. 406, C. 1 and S. 
P. 409. C. 1.] 

(o) Madras High Court Original Side Rules^ 
English practice — Rules as to — Do not apply 
en bloo. 

It would be a novel and a dangerous proposi- 
tion to held that the Rules of Practice io Hnglisb 
Courts apply en bloc to the Original Side exoept in 
so far as the High Court Rules modify them. 
[P. 409, Cs. 1 and 3.] 

(d| Civ. Pro Code 8. 12 — Res judicata in the 
same suit possible. 

Tbe principle of res judicata is applicable to all 
orders passed in tbe stme suit between tbe same 
parties when tbe question arises in subsequent 
proceedings in the suit. (48 Cal. 409 (P.O.). FolU) 
[P. 410, U. 1.) 

<e) Decree — Order— Though without jurisdictiont 
can't be treated as nullity by the same Court* 

An order without jurisdiction passed io a suit 
which tbe Court bad jurisdiction to entertain and 
try. cannot be treated as a nullity by tbe same 
Court in eubsequent proceedings. [P. 410. 0. 9.] 

C. P. Ramaswami Iyer, Advocate- General 
— for Plaintiff. 

T Ethiraja Mudaliar — for Defendant. 

Judgment : — This matter arises out of 
a report submitted by tbe Offioial Referee in 
pursuance of an order dated the 8tb of April, 
1921. Tbe suit was filed by the plaintiff 
for a diasoluiioD of partnership and for tbe 
taking of tbe partnership accounts, tbe case 
for the plaintiff being that be and bis 
father, tbe deceased Hajee Abdul Gbani 
Sabib. were trading io partnership from the 
Ist of September, 1915, on the terms 
mentioned in the plaint. The defendants 
are sued as the legal representatives of tbe 
deceased Hajee Abdul Ghani Sabib. 
Defendants Nos. 1 and 3 filed written 
statements denying that tbe partnership 
was carried on on tbe terms mentioned 
in the plaint and alleged that tbe plaintiff 
worked in tbe business only np to tbe 
end of October, 1917, and that be bad 
overdrawn bis share of tbe profits. Tbe 
2nd defendant filed a written statement 
putting tbe plaintiff to the proof of bis 
claim. Tbe 4tb defendant is tbe plaintiff 
himself and is on record as one of tbe legal 
representatives of bis father. 

Tbe following issues were settled : — 

(1) Wbat were the terms of the partner- 
ship between the plaintiff and the deceased 

Hajee Abdul Ghani Sahib 7 

(3) What was the duration of the said 

partnership? 
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(3) Are the 8umB referred to in paragraphs 
9 and 10 of the plaint assets of the 
partnership? 

(4) What are the shares of the parties 
as heirs in the estate of the deceased Hajee 
Abdul Ghaai Sahib ? 

(5) To what relief are the parties entit- 
led ? 

When the suit oame for trial, Coutts- 
Trotter, J., without determining any of 
the matters in controversy in the suit 
passed the following order on the dth of 
April, 1921 : — “ The whole case is referred 
to the Official Referee to determine what 
share the plaintiff had in the business 
carried on by the deceased Hajee Abdul 
Ghani Sahib and having determined that, 
to take a full account as in an ordinary 
partnership action and report to this 
Oourt.” The first defendent states that 
this order was passed by consent of all 
parties, but this is not admitted by the 
plaintiff nor does the order purport to have 
been passed by consent. Tn pursuance 
of this order wbat is called an mterim 
decree was drawn up by the office. 

Objections have been filed to the Official 
Referee's report by the plaintiff. Tne Offi- 
cial Referee in the report submitted has not 
taken an account but has confined bis 
report to tbe determination of Issues Nos. 1, 
2 and 4, viz,, as to tbe terms of tbe part- 
nership, its duration and tbe shares of tbe 
parties. Tbe objection taken by tbe plaint- 
iff is that tbe Official Referee bad no juris- 
diction to go into these questions : that the 
order referring the whole suit to him by 
Ooutts-Trotter, J., was without jurisdiction 
and is ultra vires, and that, even if tbe 
Official Referee bad power to go into these 
questions, bis decision is wrong on tbe 
merits. It is contended for tbe defendants 
(1) that tbe Official Referee has power to 
go into the matter ; (2> that, even if be has 
no power, tbe order of Coutts-Trotter, J., 
referring tbe whole suit to him cannot be 
qnestioned in this suit so long as it remains 
in force and has not been set aside either by 
review or by way of appeal ; and (3) that 
section 97 of the Civil Procedure Coda 
prevents tbe correctness of a preliminary 
decree not appealed against from being 
disputed in appeal from any final decree 
that may be passed and so a fortiori bars 
any objeotion to prooeedings in tbe suit 
'iieoeBsary for tbe obtaining of tbe final 
-daoree. 

As regards the objeotion 


section 97 of the Civil Procedure Code, 
tbe order is not an interim decree or even 
a judgment within the meaning of tbo 
Letters Patent. Rule 15 of O. XX of the 
Civil Procedure Code provides that where 
a suit is for the dissolution of a patner- 
ship, or the taking of partnership accounts 
the Court, before passing a final decree, 
may pass a preliminary decree declaring 
the proportionate shares of tbe parties, 
fixing the day on which the partnership 
shall stand dissolved or be deemed to 
have been dissolved and directing such 
accounts to be taken, and other acts to be 
done, as it thinks fit. Section 2, sub- 
clause (2) of tbe Civil Procedure Code, 
defines decree as the formal expression 
of an adjudication which, so far as regards 
the Court expressing it, conclusively deter- 
mines tbe rights of the parties with regard 
to all or any of the matters in controversy 
in the suit and may be either preliminary 
or final and the explanation states that 
a decree is preliminary when further pro- 
ceedings have to be taken before tbe suit 
can be completely disposed of. It is final 
when such adjudication oomnletely dis- 
poses of the suit. It may be partly pre- 
liminary and partly final. In order, there- 
fore, for an order to be a preliminary decree 
the Court should dispose off finally some 
at least of tbe matters in controversy. In 
tbe present case there is nothing disposed 
of. All that the learned Judge states is, 
that the whole work is to be done by tbe 
Official Referee, no rights of the parties 
having been adjudicated upon. Nor is 
tbe order of the 8th of April a judgment I 
within tbe meaning of clause 15 of tbe I 
Letters Patent, as there is no adjudication I 
on any matter. I need only refer to • 
jaram Boio v. Alagappa Chettiar (1), where' 
tbe definition of judgment is fully discussed 
by a Pull Bench of this Court. Sir Arnold' 
White, C.J., observed as follows ; — " Tba( 
test seems to me to be not wbat is tb9 
form of the adjudication but what is tbs' 
effect in tbe suit or proceeding in which' 
it is made. If its effect, whatever its form 
may be, and whatever may be the nature* 
of the application on which it is made^ 
is to put an end to the suit or prooeeding* 
80 far as the Court before which the suil^ 
or proceeding is pending is ' concerned, 
or if its effect, if it is nob complied with*, 
is bo pub an end to tbe suit or proceeding,. 


founded on 
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1 tbink the adjudioation is a judgment 
within the meaning of the clause. An 
adjuoioation on an application ^bioh is 
nothing more than a step towards obtain- 
ing a 6ijaL adiudicatioD in tbo suit is not, 
in my oi^inion, a judgment witbin tbe 
meaning of tbe Ijetters Patent.” 

I As regards tbe powers of the Official 
Keferee to go into the questions, I am 
oi opinion that be has no power to decide 
questions as to tbe terms of partnership, 

I its duration or the shares of the partners. 
So far as the Official Referee is concerned, 
there are no provisions in the Civil Proce- 
dure Code or in the OrigiunlSide Rules 
analogous to O. XXXVI of the Rules of tbe 
Supreme Court which (iea)s with Referees 
and O. LV, which aeals with the powers 
and duties of Masters, and, therefore, it is 
not necessary to consid( r tbe procedure 
in English Courts or the English decision 
, based on those rules in arriving at a 
I conclusion as to the powers of the Official 
Ri-fereeof this Court. There is no Statute 
constituting the office of the Official 
I Referee, and his powers have, therefore, to 
I be detei mined with reference to the provi- 
sions of thn Civil Procedure Code and the 
Original Side Rules. So far as the Code is 
concerned, section 75 enacts that, subject to 
such conditions and limitations as may be 
prescribed, the Court may issue a Coo^mis- 
siou to examine any person to make a local 
investigation; to examine or adjust account's; 
or to make a partition. Order XXVI refers 
to Oommispions issued in pursuance of the 
powers conferred bv section 75, and rules 11 
and 12 refer to Cemmissions to examine 
or to adjust accounts. Rule 11 enacts 
that in any suit in which an examination 
or adjustment of accounts is necessary, the 
Court may issue a Commission to such 
person as it thinks tit directing him to make 
such examination or adjustment, and 
rule 12 enacts that the Court shall furnish 
the Commissioner with such part of the 
proceedings • and such instructions as 
appear necessary and tbe instructions 
ehall distinctly specify w'hetber tbe Com- 
missioner is merely to transmit the 
proceedings, which be may hold on the 
enquiry, or also to report bis own opinion 
on tbe point referred for bis examination. 
Clause (2). Tbe proceedings and report (if 
any) of tbe Commissioner shall be evidence 
in tbe suit, but where tbe Court has reason 
to be dissatisfied with them, it may direct 
^ob further enquiry as it shall think tit. 


Rules 15 to 18 contain general provisions 
as to tbe expenses of tbe Commission, the. 
powers of tbe Commissioner to examine 
parties, witnesses and documsnts and tbe 
appearance of the parties before tbe Com-' 
missioner. Prior to the appointment of 
the Official R«rfereo in the year 1914 the 
practice of tbe Court was to appoint Com- 
missioners ad hoc, whenever accounts bad ^ 

• I 

to be gone into iu partnersbip, partition 
and administration actions. Tbe practice 
WK3 usually for a Vakil to be appointed 
who submitted bis report, and tbe matter 
was disposed of by the Judge in Chambers 
in the Rtference Court. This procedure 
having been found to be dilatory and incon- 
venient, it was thought desirable that 
there should be an officer of Court to do 
what was usually done by the Commis* 
sioner appointed and an Official Referee was 
appointed : but tbe rules do not confer on 
the Official Referee any higher powers than 
those conferred on the Commissioners, 
Order XXllI of tbe Original Sides Rules 
refers to tbe procedure in cases of reference 
to a Judge in Cbambevs and the provisions 
of that Order relate to cases where the 
Judge takes tbe accounts himself. Order 
XXIV relates to reference to Commiesion- 
er or arbitrator. Order XXIV-A refers 
to proceedings before the Official Referee 
and rule 1 provided that, subject to the 
rules hereinafter contained, Order XXIV of 
the Original Side relating to accounts 
and enquiries referred to a Commissioner 
shall, as far as practicable, apply to all 
proceedings before tbe Official Referee. 
Order XXlV-A while it prescribes the 
procedure to be followed by the Official Ref- 
eree does not give him tbe powers which are 
conferred by the English Supreme Courts 
Rules on the Official Referee or ISIaster. 
Rule 4 of Order XXIV-A has been referred 
to but it does not confer on tbo Referee 
all the powers of a Judge or oonstitutre 
him a Judge of tbe Court. All that it states 
is that iu matters within bis competence 
he shall conduct tbe enquiry in tbe same 
manner as a Judge in Chambers bearing: 
references. It seems to me that tbe Offioiah 
Referee’s powers limited as they are 
be sought for in the Civil Procedure Coda* 
and tbs Original Side Rules and that, having 
regard to the provisions referred to by me 
above, tbe Official Referee is, in partnership 
suits, only a permanent Commissioner 
whose duty is to take accounts and make ' 
enquiries contemplated by the Code and 
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the Rules. There has to be a sharp divi- 
sion between the funotion of a Judge dis- 
posing of a suit and a Oommissioner who 
is to aid the Judge in taking aooounts ren- 
dered neoessary for the passing of a final 
decree. 1 think that the funotion of the 
Oourtin suoh oases is todetermioetherights 
of the parties where the rights of the parties 
or the ternas of tho partnership are disputed 
and to decide in what manner and from 
what date accounts have to be taken. 
The function of the Official Referee is to 
take accounts having regard to the decla- 
rations of the rights of the parties made 
by the Judge in passing the preliminary 
decree and his powers to deal with the 
questions are not limited simply to matters 
of arithmetic but he has, for the purposes 
of carrying into effect the directions given 
by the Judge in the preliminary decree 
and for the purpose of arriving at con- 
elusions as to the state of aooounts between 
the parties, power to take evidence and 
deal with matters auxiliary thereto. Ho 
is not a Judge of the Court bub only 
a Commissioner and I think that the 
adjunioatioo by him of these questions 
which, under the Code and the Rules, 
form part of the functions of a Judge 
would ultra vires. The Judge referring 
to the Official Referee questions which 
have to be tried by bimself could not 
oonfer jurisdiction on the Official Referee 
any more than be can confer jurisdiction 
on a stranger by asking him to decide 
points in dispute in the case. Questions 
as to the substantive rights of the parties 
are solely within the province of a Judge 
and matters of detail, i.e.. the working 
out of those rigbs either by taking out 
accounts or effecting a partition or selling 
properties are, under the rules, functions 
which the Judge may delegate to the 
Official Referee. While it is conceded by 
Mr, Ebhiraja Mudaliar for the defendants 
that there is nothing in the Code or in the 
Buies which gives the Official Referee 
powers to dispose of questions in dispute as 
to the substantive rights of the parties, bis 
oontenbion is that in the absence of any 
provisions in the Code or in the Rules, the 
Rngtish Rules of Practice should apply, but 
DO authority is oited for the proposition 
that the Rules of Procedure of the Rnglish 
Courts form part of the substantive rules 
on the Original Side. It will be a novel 
udi in my opiniOT, a dangerous proposi- 
tion to bold that fdie Rules of Praotioe in 


English Courts apply en bloc to the 
Original Side except in so far as our 
own rules modify them. 

The question, however, remains as to 
how far I have power in these proceedings 
to treat the order of Coutts-Trotter, J., and 
tho report of the Official Referee as mere 
nulliiieii. It is contended by the Advocate- 
General for tho plaintitl that, if 
CoubtS'TroUer, J., had no jurieidiclion to 
pass the order referring tbo whole suit to 
the Official Referee, no consent of parties, 
even if it was given at Lho time of the 
passing of tho order, would i.ffect the 
question, and that the proceedings before 
the Official Referee would ho a nullity 
thereby leaving the whole matter in the 
same position as it was when the order was 
passed and reierenoe is mane by him to 
Ledgard v Bull (2), Uinakshi Naidu v. 
Subramttnyn (3', Bnflak.shmt Vast v. Kata^ 
yanee Dasee <4', Nussowaujee Pesiovjee 
V. Meer Mynoodeen Khan i5j, and Raja 
Hat Narai7i Snigh v. Chaudhratn 
Bhagioant Kuar (6). There can bo little 
doubt that, so far as the autboriiies go, 
waut of jurisdiction in a Junge to try a 
suit renders the proceedings void and that 
DO amount of consent couhi confer jurisdic- 
tion where no jurisdiction exists. The 
principle has thus been laid down by their 
Lordships of the Privy Council in Ledgard 
V. Bull t2) : ‘ When the Judge has no 

inherent jurisdiction over ibesuhjeot-matter 
of a suit, the parties cannot, by their mu- 
tual consent, convert it into a proper judicial 
process, although they may constitute the 
Judge their arbiter, and be bound hy his 
decision on the merits when these are sub- 
mitted to him. But there are numerous 
authorities which establish that when, in a 
cause which the Judge is competent to try, 
the parties without objection join issue and 
go to trial upon the merits, the defendant 
cannot subsequently dispute bis juris- 
diction upon the grounds that there 
were irregularities in the initial procedure 
which, if objected to at the time, would 
have led to the dismissal of the suit." 
The authorities oited, however, refer to 
objection being taken either in appeal 
from the decision or in subsequent 
suits or proceedings. The oases oited by 

(3) (1887^ 9 Aij. 181 IP.C.). 

(5) (1868) 11 Mad. 36 (P.O.), 

(4) (1911) SB Cftl. 689. 

(6) (1834-571 6 M.I.A. 184. 

(6) (1891) 13 All. 300 (P.O.). 
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bhe Advooabe-General do not touch the 
question as to how far in the same suit and 
in the same proceedings, it is open to the 
parties to get behind an order passed, 
however incorrect that order may be. No 
authority has been cited in favour of the 
contention of the Advocate-General that 
I ought to go behind the order of 
Coutts-Trotter, J., and the authorities I 
shall refer to are against the contention. 
In George Henry Hook v. Adminis- 
trator- Generdl of Bengal (7), their 
Ijordfchipsof the Privy Council held, that the 

I principle of res judicata is applicable to all 
orders passed in the same suit between 
the same parties when the question 
arises in subsequent proceedingsin thesuit. 
The order of Coutts-Trotter. J.. standing 
as it does unraversed or unmodified either 
by appeal or review, must, I think, be taken 
to bind the parties in subsequent proceed- 
ings in the suit, and that the only remedy 
of the plaintiff is to carry the order in 
appeal. 1 have already pointed out that 
in the present case no appeal lies at present, 
but under the Code an order passed which 
is not subject to appeal can be objected 
to after the passing of the final decree 
which under the Code can be appealed 
against. I think also, that a distinction 
has to be drawn between cases where the 
Court has no jurisdiction to try the suit 
and oases where the Court having jurisdic- 
tion passes an order which it is inoompebent 
to pass. It cannot be disputed that in the 
present case Coutts Trotter, J., bad jurisdic- 
tion to try the suit though, in the view I 
take, be had no jurisdiotion to refer the 
whole suit to the Official Heferee for dis- 
posal In Mangul Pershad Dichit v. Orija 
Kant Lahiri (8* it was held by their Lord- 
ships of the Privy Council that where a 
Court having jurisdiction to try an issue 
has given an erroneous decision, such 
decision must, if uoreversed, he treated 
as valid. I may also refer to Sukhnath 
Bat V. Nehal Ghand (9). It has been held 
that where a decree is passed by a Court 
not having jurisdiction and the decree 
is not appealed against objection cannot 
be taken in execution proceedings which 

forms a continuation of the suit. In Goma- 

tham Alamelu v. Komandur Krishnama* 
cJiarlu (10) a suit on a mortgage was 

17) (19SI) 48 Oal. 499 (P,p.)i 
16) (1869) 6 Cal. 61 (P.C.)« 

(9) (1990) 49 AU. 661. 

(10) (1904) 97 Mad. 116. 


instituted in a District Munsif’s Court, 
which was competent to try a suit of its 
nature and value, but the mortgaged lands 
were situate, outside the jurisdiction of 
the District Munsif, who would, therefore, 
have had no jurisdiction, if objection was 
taken, to pass a mortgage-decree affecting 
the lands. Such a decree was passed and 
when the decree- holder applied for an 
order absolute and for execution of the 
decree objection was taken that the Court 
had no jurisdiction to entertain the snifc 
and that the decree passed by it could 
neither be made absolute or be executed. 
It was held that the decree was not a 
nullity and that the judgment-debtor 
should not be allowed to object to the 
validity of the decree in the course of its 
execution. In Tuljaram Bow v. Gopala 
Aiyan (11) it was held that erroneous 
orders should be vacated by proper pro- 
ceedings and should not be made the 
subject of collateral attack by the parties. 
In Sashikanta Acharyya v. Baja Sarat 
Chandra Bui Qhaudhuri (12) it was held 
that the validity of an order at one stage 
of a litigation, unless forthwith oballen- 
ged by aporopriate proceedings in a 
Superior Tribunal, must be regarded as 
oooclusive between the parties and cannot 
be questioned or collaterally attacked at a 
laf-er stage, and reference was made to 
Kishana Behari Boy v. Bunwari Lall 
Roy (13'. Mangul Pershad Dichit v. Grija 
Kant Lahiri »8). Bam Kirpal v. Rup 
Kuari (14 , Beni Bam v. Nanhu Mai (15), 
George Henry Hook v. Administrator- 
General of Bengal (7) and Rajeswara 
Sethupati Avergal [Raja of Bamnad] v. 
Velusami Tevar (16). I may also refer to 
Ex parte Manohar Bhivrav (17) and 
Sadasiva Piliai v. Bamaltnga Ptllai (18). 

It is argued by the Advocate-General 
that a distinction should be drawn between 
prooessual irregularities and fundamental 
defects of juriddiotion, but it seems to me 
that the decisions I have referred to 
above do not support the view that an 
order without jurisdiotion passed in ft 
suit which the Court bad juriadiotioo to 
entertain and try, can be tre ated as ft 

(11) (1917) 39 M L.J. 434. 

(19) 1991) 84 C.L.J. 415. 

(13) (1875) I Oal. 144 (P C.). 

(U) (18611 6 All. 969 (P.O.). 

(16) (1885) 7 All. 109 (P C.). 

(16) (1991) 40 M.L.J. 197 (P.O.). 

(17) 9 B-H.O.B. 374. 

(18) 16 B.L.B. 368 (P.O.). 
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i DoUity by the same Oonrt in subsequent 
proceedings. 

In tbe view I take of the ease. 1 think 
that, 80 far as the proceedings on tbe 
Original Side are concerned, I const treat 
the order passed by Ooatts- Trotter, J., 
as valid. Tbe reference will proceed on 
that footing. Tbe objections to tbe 
Official Befexee’s report will be consi- 
dered on tbe merits. 

Order accordingly. 
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Sohwabb o.j . CouTTs Trotter 

AND ERISHNAN, JJ. 

In the matter of A. N. B. Balusamy 
Iyer and others — Insolvents. 

Insolvency Petitions Nos. 201 of 1919 
and 179 of 1921, decided on 8th October, 
1923. 


27«fviu Son M bahia for faOifr*s 

tohich are not illegal or immoral even during 
faihftM* life-time and hence offi,Aal asjtgntfs of 
father is in same position as father. 

Tbe Official Assigoee, tboagb it oanoot be said 
that tbe ebares of ibe minors aotually vest in bim 
lias nevertheless tbe same rights of disposition of 
the family properly in satisfaction of the debts of 
the manaper as tbe manager would himself have 
been entitled to exeroifle. if be bad not been adjadi- 
oated an insolvent. Thus tbe Official Assignee oan 
sell the joint aboeatral estate of tbe insolvent and bis 
eons to pay suob of tbe debts of the insolvent as are 
not shown by the sons to be illegal or immoral 
debts even during tbe lifetime of the (father) 
insolvent. (89 All. 437 (P 0.). 44 All. (P.C.), 
Expl ; 46 Mad. 64, 43 Bom 613, 13 Gal 31 (P.O ): 
44 Oal. 534 (P.O). Foil.; 43 Mad. 711 (F.B.I, 
JDiaappr,; 45 All. 90, Disf.l [P. 416, Cs. 1 and 2.] 

M. A. Thirunarayanachari —for Peti- 
iiioners. 

The Advocate General (0. Madhavan 
Nair ) — for Respondent;. 

Scliwabe, C. J. : — Tbe petitioners are 
the iniant sons of two brothers who traded 
in partnership and became insolvents. 
They were in possession of joint family 
property, to shares in which tbe sods bad 
on birth become entitled. 

The question raised .in this insolvency 
petition is whether tbe sons’ shares in tbe 
joint family property of a Hindu goverced 
by tbe Mitakshara Xjaw can be made liable, 
during their fathers' life-time to tbe father's 
debts other than Avyaoaharikat that is, 
ihose tainted with illegality or immorality , 
ior the fathers having become insolvent, 


tbe Official Assigcee claims to have 
recourse to tbe joint family property 
icoluding, if necessary, the sods' undivided 
shares therein. He alleges that tbe fathers 
could themselves alienate tbe property and 
pay such debts and that be oan exercise 
that right in tbe interests of tbe fathers' 
creditors. 

There oan be no doubt that this bas been 
supposed to be in accordance with tbe 
Hindu Law for a very long tinse past and 
that Indian Courts have acted upon this 
view, so regularly and oontinously, that 
it bas been accepted as a well known prin- 
cinle of law, and that a very large number 
of titles to property, whore there bad been 
sales of joint property by a father’s credi* 
tors, or by the Official Assignee on bis 
Ineolvenoy bas been accepted as good and 
not in any way opon to question. 

We are now asked to say that all this 
wrong and that tbe son's obligation to pay 
bis father's debts comes into operation only 
on bis death and that tbe son’s share in 
the joint family property is immune until 
such time, except when tbe debt was 
incurred by tbe father for tbe benedt of 
tbe family, that is to say, as agent acting 
within tbe scope of his authority. It is 
said that tbe principle on which tbe law 
bas proceeded is that a son is under a 
pious obligation to pay his father’s debts 
and so save bis father's soul, from tbe 
penalties which tbe Hindu religion 
recognises as falling to tbe lot of those 
who leave this world with debts unpaid, 
and that it having been pointed out in two 
recent decisions of tbe Privy Council that 
as it cannot at any time be predicated 
with certainty that any one will die, 
without himself having discharged bis 
debts, that pious obligation cannot come 
into operation during tbe lifetime of the 
father, and it must follow that tbe son’s 
share in tbe joint family property cannot 
during tbe father’s lifetime in any way 
be made liable for tbe father’s separate 
debts. Logical though this nnay be, it is 
by DO means a convincing argument. 
Once a proposition of law bas b^D 
established and acted upon over a period 
of time, it is too late to uproot it, by a 
re-examination of tbe rationes decidendi of 
tbe cases, by which the proposition was 
first established and a conclusion that 
those rationes wore erroneous, at the time, 
and DO longer bring conviction to the 
existing judioial mind. Further, the 
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principles enuDoiafced by liOrd Halsbury, 
in Quinn v. hcathem (1), are particularly 
apposite, when trying to apply tbe rules 
of logic on a re examination of the 
princiiiles of tbe reported decisions on 
Hindu Law and their application to a 
particular set of circumstances. He stated 
thecD thus : 

There are two obBervationa of a general 
ohar-tcter. which I wi«h lo make, and one ia to 
repeat what I have vety oHen said before, that 
every jadpment must be read aa applicable to the 
particular facta proved cr assuiiJed to be proved, 
ainoe ihe gererality of the fxpre«ssions. which may 
be found there, are not intended to beexpoeiuona 
of tbe whole law, but governed and qu-»l fied by 
the particular fac s cf the case in which such 
expres'^^ioTiS are to be tout'd. Tbe other is that a 
caefi is only an authority lor what it actually 
decided. I entirely deny that it can b'j quoted for a 
propo it'on that may seem to follow It g'cally from 
it. Such a mode of reaso oog aseumee that the 
law ia opc6fl?arilv a logioial rode, whereas every 
lawyer mu-'t acknowledge that tbe law is not 
always logical at all.” 

If this tnafcrer were coming before us, as 
a case of first impres-ion, and without the 
lar^e mas^ of auth'^rity with which it is 
surrounded, I should enquire hy an examin- 
ation of the original texts of tbe Smrities 
and Mitakshara and tbe commentaries 
fcboreon, whether it appeared that a eon’s 
property was or was not liable for his 
father’s dehta, during the father’s lifetime. 
If I found that the answer to this quesMon 
depends I on pious obligation, I should 
wish to be satisfied, whether that pious 
obligation was such, that it only comes into 
operation, on tbe father's death. On 
general principles, a son’s property cannot 
be thken to pay his father's debts and it 
would be necessary to show, first that tbe 
Mitakshara makes some exception, on 
account of which that general principle does 
□ot apply to Hindus, and then to discover 
bow far that exception extends. 1 should 
on that enquiry soon come to a passage in 
Yajnavalkya, which has been rendered. 

** If a father has gone abroad, oris dead, or ia 
subdued by calamity, bis debts eball be paid by 
bis SODS and graodeoDe.*' 

Based on that passage, the author of the 
Mitaksbara lays down : 

** If a father, without paying the debt which is 
due, dies, or goes to a dietaut ooaotty,or is afflioted 
with an inourable disease and the like, then 
his debt must be paid by his sons and grandsons, 
by reason of their sonsbip and grandsonship, 
oven if no assets of tbe father or the grandfather 

have been left;” 


and later, to a sbatemeot in Jaganatha, 
which explains passages in Vishnu and 
Yainavalkya which iaolode fche case oi ft 
father, being wholly immersed in vice, ae 
referring to a state of '' combined insolvency 
and insolence The matter for considera- 
tion would be whether such expressions 
must not be taken to include a case of 
declared insolvency which view, ii accepted^ 
would be sufficient to determine the 
present case. But 1 think we are relieved 
from the burden of this enquiry, because 
certain principles have been too long, 
established for this Court, at any 
rate, to question them. Id 1886 in 
Nayiomt Bahiiasin v. Modhun Mohun iS)- 
Lord Hobhouse who delivered the opioiou 
of tbe Board said : 

"Destructive as it may be of the- prit'oiple of 
iDdepencleut oo*parceoary rights lu tbe pods, the 
decisions have for some time established the 
principle that tbe sous caunot set up tbeit rights 
against their fatboc’s alienation for an anteoec^Dt^ 
debt, or against his creditors’ remedies 'ot 
debts, if not tainted with immorality Oo 
important question of tbe liability of tbe join 
estate, their Lordships think that there is now 
no cOLfliot of authority.” 

Id 1916, in Sripat Singh Dugzr v. 
Prodyot Kumar Tagore (3), Lord Buck* 
master said : 

" In every other event.” 

that is, except where fche debt was incurred, 
for illegal or immoral purposes : — 

"It IS open to the exeoution creditor to sell the 
whole of the estate in eaiisfaotioo of the judgment 
obtained against the father alone.” 

Between those dates, the piinciplo has 
been acted upon, by fche Privy Couucil and 
all the Courts of India It is true that in 
all the oases of the Privy Council, the 
question arose as between the alienees oi 
tbe family property and the sons, or their 
representatives ; but I can find no indica- 
tion that those oases were decided, as has 
been suggested here, on the oonsideratioQ 
of the rights ot fche alienees, as bona jwe 
purchasers for value, without notice. Indian 
Courts have not understood those cases^ 
as being limited in that way ; for, they 
have applied the principle to cases oi 
execution against the son’s share in t ® 
family property and to tbe rights of t ® 
Official Assignee, on the father’s insolvency 
and even to determining the forms o 
decree, in suits against the father, whe^ 

(9) (1886) 13 Oal. 91 (P.O.). 

' (3) (1917) 44 Cal. 594 


U) U9011 A.O. 496. 


19M Madras In the mailw of a. k. b. balusawuy iveb (Sobwabe, C. J.) 


413 


it is desired to make the son’s share 
answerable for the deeree* 

Id 1917, oame the decision in Sahu Ram 
Chandra v. Bhnp Singh (4) This case 
actually decided that tbe rule already 
established, that an alieoation by the 
father of family property can only bind tbe 
900*8 interest in that property, when tbe 
alienation was for the purpose of dischar- 
ging an antecedent debt, must bo limited 
in its application to oases, where the 
antecedent debt was incurred, wholly apart 
from the security of the joint family 
property. But their Lordships did state 
their view that the pious duty of a son to 
discharge his father’s debts, only arose 
on his father’s death. It is to be observed 
that in that case, tbe claim against tbe 
father for repayment of tbe money due 
was long since barred by limitation, 
and that tbe Board was, therefore, not 
considering tbe que8tioD,wbether, if a decree 
bad been obtained, in respect of that debt 
or the father bad become insolvent, it 
was a debt, for which tbe son’s share 
in the family property could have been 
made liable. Further, in recognising 
tbe prinoiole that tbe father can alienate 
joint family property, to secure payment of 
an antece^ient debt, it would seem that 
the Board must have recognised that 
the son’s share can be made, in tbe father’s 
lifetime, liable to pay bis father’s debts, 
although such debts were not incurred, 
for the beixfit of tbe family. Indeed, in my 
view, ihis OHse is really an authority in 
favour of the Official Assignee, who is 
dealing wirh antecedent debts; for, if 
tbe fnrhfr otn alienage the family property, 
to I'av rhn»ie debts, it seems to follow that 
the Official Assignee, standing in his shoes, 
can do the same. Based, however, on 
tbe statement in this case, that the pious 
obligation only arises on tbe death of 
the father, attempts were made all over 
India to raise once more the question, which 
it was thought had been set at rest, by 
Nanomi Babnasin v. Modhun Mohun (2), 
and to get a bnding that in no case, where 
the debt was not incurred on behalf of 
tbe family, could tbe son's share be reached, 
daring the father's lifetime. These at- 
tempts failed ; see, for instance, Peda 
Venkanna v. Srminasa Deekshatulu (5), 
Kandasnwmy Ooundan v. Koppu Moopani&), 

(1) (1917) 89 All. 437 (P.O.). 

<6) (1918) 41 Mad. 196. 

(6) fl9i0) 48 Mad. 4ai, 


Subramania Aiyar v. Afessra. Shaw 
Wallace £ Co., Madras (7) and Hanumai 
Kashinath v. Ganesh Arinaii (8i. Saku Ram 
Chandra ^ . Bhup Singh i4), was followed 
by the Privy Oouncil in Jogi Das v. 
Ganga Ram 19), where Lord Haldane 
quoted it, as authority for tbe proposition, 
that tbe mere circumstance of a pious 
obligation did not validate the mortgage, 
otherwise invalid. In 1922, in Chet Ram 
v.Rani Singh ^10). it was held, following 
Sahu Ram Chandre.. v. Bhup Si7wh (4), 
tbe mortgage of the family property, not 
being for an autooedenb debt, the mortgage 
and the subsequent sale of tbe equity of 
redemption did not bind tbe sons or grand- 
son’s shares in the family property and it 
was further held that the grandsons were 
not under a pious obligation to repay, to 
tbe vendees of the equity, as a condition of 
recovering the property, the money received 
by their grandfather. Lord Shaw, in deli* 
vering tbe opinion of tbe Board, quoted 
with approval. Lord Haldane’s interpreta- 
tion of his. Lord Shaw’s ju igment in Sahu 
Ram Chafidra v. Bhup Stngh f4), but be 
added : 

*' In tbe predeot ease, the doctrine ” (that is, of 
pious obligation) “ is invrksd AKhiaet grandsons 
and in the lifetime of sons. Nothing more need 
be said. In tbe invocation of tbe doctrine 
entirely tails.’* 

Based on this observation, attempts, 
once more, have been made, in all the 
Indian Courts, to throw doubt on the prin- 
ciple established in Nanomi Babuasm v. 
Modhun Mohun i2) and I think opportunely 
restated in Sripat Stngh Dugar v. Prodyot 
Kumar Tagore (3). by Lord Buckmaster. 
In Calcutta and Midra=., this has failed: 
sea Madhusudhan Das v. Dwari Dayi Debt 
(II). The Official Assignee of Madras v. 
Ramachandra Atyar (12), and Sama Rao 
V. Fannapt (13). 

By reason of tbe numerous cases pending 
in insolvency and otherwise, this petition 
has been referred to a Bench, and I have 
directed it to be heard by this Court as at 
present constituted. In my judgment, the 
cases of Sahu Ram Chandra v. Bhup Singh 
(4) and Chet Ram v. Ram Singh (10) were 
not intended to and did not alter tbe law, 


(7) (195jO> Vi. li W 117. 

18) (1919) 4:^ Bom. 619. 

(9l (1917) 21 C W.N. 957 (P.^.). 
(10) (19-22) P C. -247 (P C ). 

(ID (1921» 4S Cfil 341* 

(13) (1923) M‘d. 65. 

(18) (1033) Mad. 86. 
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as laid down in a long series of oases refer- 
red to above, and the Offioial Assignee is 
entitled to snooeed on this petition. On 
this point, until the Privy Council has 
definitely otherwise decreed, the law in 
this presidency must be considered to 
remain unaltered in this respect. 

Since the argument in this case, a judg- 
ment of the Allahabad High Court in Kitihen 
Singh v. Ohhajju Smgh (14) has been 
published. In that case, in a suit against a 
father, and sons in respect of rent due, 
under a lease to the father, it was held 
that the lease was not taken for the 
benefit of the family and was a specu- 
lative and risky transaction not binding 
on the family and the sons were 
accordingly dismissed from the suit and 
a decree was given against the father 
alone and in execution of that decree 
certain family property, which bad been 
hypothecated by the father, as security for 
payment of the rent due under the lease, 
was attached and the sons' interest therein 
was sought to be brought to sale in satis- 
faction of the decree. It was held that this 
could nob be allowed and in my judgment 
this decision is right, in that the debt 
having been held as avyavaharika, execu- 
tion could Dob be allowed against the sons 
in any form, it being a debt for which they 
had expressly been found to be not liable 
and for whiob tbeir property could not be 
made liable. But as I read the judgment, 
it goes much further and indeed seems to 
accept as correct practically all the argu- 
ments wbicb had been so clearly and ably 
addressed to us in this case by Mr. Tiru- 
narayauaohari. It seems to lay down 
definitely that the pious obligation of a 
Hindu son to pay bis father’s debt does 
not arise, until after the death of the father 
and it treats the oases of Sahu Ram 
Chandra v. Bhup Singh (4) and Chet Bam 
V. Bam Singh (10), as being authorities (or 
this proposition and speaks of oases, such 
as Girdharee Lall v. Kantoo Lall (15) and 
oases following Nanomi Babuasin v. 
Modhun Mohan{2), as having tbeir autho- 
rity shaken by these later Privy Council 
decisions, and with those parts of the judg- 
ment, for the reasons given above, I do not 
agree. Where a suit having been brought 
on a mortgage, by the father, of 
(family property, in which bis sons are 


(14) (1923) All. 906. 

(15) (1919) 14 Bom. Ii.B. 187 (P.O.), 


joined as parties, it is held that the sons' 
shares are not liable, on the ground that 
the debt was not an antecedent debt pro- 
perly so called, and a farther suit being, 
brought in time against the father and a 
decree obtained on the personal covenant 
in the mortgage, or for the money lent, 
whether the sons* shares in the family pro- 
perty could nevertheless be taken in execu- 
tion of the decree against the father, is a 
point on which it is not necessary to express 
au opinion aud I should not desire to do so, 
without having the matter fully argued. 
It would no doubt be a curious aud 
auomalous position, if the sons' shares 
were not bound by the mortgage, but were 
liable to be taken in execution for the 
mortgage debt. But that is not a question 
which we are called upon to decide. 

I, P. No. 179 of 1921 : The petition will 
be referred back to the losolvency Judge 
with these directions. He will deal with 
the costs. 

I. P, No. 201 of 1919 is referred back to 
the Insolvency Judge for disposal, as we 
have not sufficient facts before us to deal 
with it. 

Coutts-Trotter, J.: — In the year 1917, 
the case of Sahu Ram Chandra v. Bhup 
Singh (4) was decided by the Privy 
Council. I set out the head note, as it 
appears in Sahu Ram Chandra v. Bhup 
Stngh (4), as clearly showing the proposi- 
tions, whiob the learned reporter conceived 
that case to establish. The father of a 
joint Hindu family governed by the 
Mitakshara can only sell or mortgage the 
joint family property, so as to bind bis 
SODS in two cases, namely, (1) where the 
alienation is for family necessity, and 
(2) where the alienation is made to dis- 
charge a debt, which (a) was antecedent to 
the alienation, (6) was incurred wholly apart 
from the security of the joint family pro- 
perty, and (c) is not proved to have been 
incurred for immoral purposes. Furtbeti 
during the father's life, an alienation by 
him is effective, only in the first case, since 
its validity in the second case rests upon 
the pious duty of the sons, to discharge 
their father's debt, and that duty arises 
only ‘ upon his death As to the fire^ 
main proposition, there has never been any 
question, nor as to the proposition 2 (c). 
As regards the proposition 2 (a), tbeir 
Lordships refer to the conflict of authority, 
which existed in India, as to whether 
money paid in consideration of a mortgage^ 
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of anobstral property, effected by the 
father, oould be treated as being anteoedent 
within the meaning of the rules and they 
bold that it oould not and that the debt 
must not only be antecedent, in time, but 
must be a dissociated and distinct transao- 
tion. The proposition 2 (6) may or may not 
have been new law, when it was promul- 
gated. But it is safe to say that it embodied 
a principle, which was not present to the 
mind of the Indian Courts and bad not 
been applied by them. A Full Bench of 
five Judges of this Court in Arumughani 
Chetty V. Muthu KoundaJi (16>, was so 
much impressed with the possible effect of 
the application of this principle, upon 
existing titles, that they treated that pro- 
position as an obiter dicUim and upheld a 
mortgage, where the antecedent debt 
relied upon was a prior mortgage of the 
joint family estate, independent in fact and 
prior in time, to the mortgage sued upon. 
The decision ol the Board in Chet Ram v. 
Bam Singh (10) re-affirmed the proposi- 
tion and although they do not expressly 
overrule the decision of the Madras Full 
Bench, it was cited to them by Mr. De 
Gruyther in argument, and 1 cannot doubt 
that they must be taken to have dis- 
approved it. But we are really ooncerned 
in this case, with the last proposition, 
namely, that the pious obligation, as it is 
commonly called, of the sons to discharge 
their fathers’ debts, which the Hindu Law 
undoubtedly imposes upon them and 
grandsons does not arise, till the death of 
the father. 

The difficulty which we are called upon 
to solve arises in this way. The Official 
Assignee seeks to alienate the joint family 
property of the family, of which the insol- 
vents were the managers, including the 
assets of the minor sons, in satisfaction of 
the debts of the insolvents, so far as they 
are neither immoral nor illegal, within the 
meaning of the rule. The minor sons 
seek by this motion to restrain him from 
doing 80 . It was decided by a Bench of 
this Court, consisting of two members of 
the present Bench in The Official Assignee 
of Madras v. Bamachandra Aiyar (12) 
that the Official Assignee, though it cannot 

I be said that the shares of the minors 
actually vest in him, has nevertheless the 
same rights of disposition of the family 
property, in satisfaction of the debts of 


the manager, as the manager would 

himself have been entitled to exercise, 

if be had not been adjudicated an 

insolvent. I think that we should 

follow that decision, which was only a 

re-stabement of the effect of a long series 

of decisions in India, beginning with 

the well-kuowD judgment of Latham, J. 

in Fakirchand Motichand v. Motichand 

Harrnckohand (17). Indeed I do not 

gather that the correctness of that decision 

was challenged in the lucid and able 

argument of Mr. Tirunarayanaobari. His 

contention really is that, on the true view 

of the authorities, the father himself would 

not in the circumstances have the right tc 

alienate these properties. There can be no 

doubt that a series of decisions of the 

Privv Council has established that a sale of 
% 

the family property by the father to his 
creditor, or in execution levied by the 
father's creditor on the family property, 
cannot be set aside by the sons. That has 
been interpreted by the High Courts of 
India, to involve the further proposition 
that the sons are not only bound by the 
completed sale or execution proceedings, 
when the property purports to have passed 
to the creditor, but cannot resist the steps 
taken by the creditor to bring about the 
transfer of the ownership of the property to 
himself. The cases are .set out in note C (1) 
at p. 410, section 307 of the 9bh edition 
of Mayne on Hindu Law. Mr. Tiru- 
narayanaobari’s argument falls mainly 
under two heads. (1) He contends that 
all these decisions whether of the Privy 
Councilor of the Indian Courts are based 
on the supposition that the pious obliga- 
tion devolves upon the sons, not only upon 
the death but during the lifetime of the 
father. It is only just to observe that the 
leading case of Girdharee Lall v. Kantoo 
La/f (15), undoubtedly appears to proceed 
on that footing. He contends that as the 
pious obligation has been authoritatively 
denied by the latest Privy Council deci- 
sions, to exist during the father’s lifetime, 
these cases are no longer to be regarded as 
binding, where the father is alive. (2) He 
argues that even if the older decisions of 
the Privy Council, which are set out at 
page 410 of Mayne on Hindu Law, are 
binding, they are all oases, where the 
property, by alienation or execution, had 
already come into the hands of the creditor 


. (16) (1919) 43 M(ia,711. (F.B.). 


(17) (1688) 7 Bom. 488. 
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and thab the liability of tha sons should be 
ooofioed to auoh cases. He supports this 
by saying that Saku Bama Chandra v. 
Bhup Singh (4), has given a new ground 
of which a liability of the sons can be 
supported, in cases of a completed transfer 
and excluded in oa.?o3 where the transfer 
is not yet completed. He has been at 
a little difficulty to 6nd a proper legal 
label for his position, speaking some 
times of an equity and sometimes of a 
doctrine in the nature of estoppel. H'^wever, 
let us burn to the passsages in the judgment 
of the Board in Sahu Ram Chandra v. Bhtip 
Singh (4), on which be relies. At p, 132, 
the B ^ard say this : 

** They desire in the first place to make it clear, 
that much, if not all, of the law on the subject has 
arisen from tbe neoesstby of protecting the rights of 
third persona, say. the pucobasers of the propcroy, 
who have taken their title for OD<>roa9 consideration 
and in good fath 

and at page 133 is the following passage * 

A perusal of the numerous authoricien will 
show that where a joint family property has been 
sold out and out, or where a decree in ezeou ion of 
the mortea(^e has been obtained against tbe pro- 
perty, and Tighta have thus sprung up, with regard 
to the joint family estate, those rights are nob to be 
defeated by tbe members of tbe joioo faitaily simply 
queatiooing tbe tcansaotion entered toto by its 
head,” 

Their Lordships then refer to the well- 
known summary of Sir James Colvile in 
Stiraj Bunsi Koer v. Sheo Pershad 
Singh (18), -which begins with the words, 
“where joint ancestral property has passed 
out of a joint family, ” words repeated by 
Sir John Stanley, C. T. in the case Chandra- 
deo Singh v. Mata Prasad (19). So far as 
I can ascertain, it is the fact that all tbe 
Privy Oouooil oases do deal with executed 
sales and not with mere proceedings to 
enforce the creditors’ rights. But it is 
difficult to see in principle, what reasons 
there can be. for holding that such a 
distinction should be drawn. If h creditor 
can bold what he has got, it is difficult to 
see, why his hand should be stayed, iu 
attempting to get it. 

The argument that because the decision 
in Saha Ram Chandra v. Bhup Singh (4), 
has removed the basis, which underlies the 
aariier decisions of the Privy Council 
beginning with Girdharte hall v. Kantoo 
hall (15), therefore the decisions them- 
selves are to be disregarded, is one that I 
. confess does not appeal bo me strongly. 

(18) (1880) 5 Oal. 14^ (P.O.). 

(19) (1909) 31 All. 176, 
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The last thing 1 look for in Hindu* Law. is 
logical ODDsistency compounded as th«t 
law is, of ancient texts, thousands of years 
old, qualified and interpreted by a series of 
oommeotarios and by decisions of the 
Indian Courts and tbe Privy Council, to 
temper and modify their application to the 
conditions of modern Indian life. It seems 
logically unanswerable to say, that, as the 
pious obligation of the son is based on the 
duty to remove bis father from^heil, that 
obligation cannot arise, until tbe father, by 
means of bis death, has reached hell. Bat 
the matter is nob so simple as that; foi, 
Vishnu and Yagoavalkya, as cited by 
Jagannatba, both accept the father’s beoo* 
miog a sanyasi, or being wholly immersed 
in vice, or bis suffering from incurable 
disease, or being mad, or being extremely 
aged (these last three qualifications come 
from Katyayana and Vrihaspati), as aUo 
giving rise to the son’s liability bo pay his 
father’s debts. It is possible enough bo say 
that the early authorities treat these con- 
ditions as equivalent to physical death ; bat, 
at any rate, the doctrine of actual resi- 
dence in put is gone, and it may he that 
that is the solution of this difficulty, 
namely, that one is entitled to treat insol* 
venoy, as equivalent to a kind of civil death 
of tbe father, which would thereby invoke 
the pious obligation of tbe sons. It is worth 
remarking that Jagannatba, in his com- 
ment on tbe phrase “ immersed in vice,” 
includes, under that bead, a state of insol- 
vency and insobmoe, in which the iatber 
has abanc.on6d ail attempt to satisfy his 
creditors. He does nob, of course, use 
insolvency ” in tbe taoboioal sense of a 
person wiio has been actually adjudicated 
by a Court of law. If this enunciation of 
the Hindu Law is correct, it seems to me 
that it will apply a fortiori bo a case where 
there had been such a formal adjudioation- 
The next observation I have to make is 
that there are at least two decisions of the 
Privy Council, in which the son’s liability 
was enforced, during the lifetime of the 
father, although it is true that it was after 
the property bad passed to the creditor. 
One was Nanomi Babuasin v. Modhun 
Mohun (2), and the other was Sripat Singh 
Dugar V. Prodyot Kumar Tagore (3). in 
each of these oases language was used, 
which appears to imply that their Lord- 
ships, who decided it bad no iotentionof 
restricting the son's obligations to oases 
where property has aocaally passed. And 
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in eaoh oasa, the deoisiona oontaina state* 
menta, wbioh, if they are oorreot law. esta- 
blish the liability of the bods In each a 
ease as the preseot. In Nanomi Babuasin 
V. Modhun Mohun (3), Lord Hobhouse 
says this at page 35 : 

“ Dflstruotive aa it may bs of the prinoiple of 
independent oopacoenary rights in the boob, the 
daoieions have for sometime establiehed the ptinoi* 
pie that the sons cannot set np their rights against 
their father’s alienation for an antecedent debt, or 
against his creditors’ remedies for their debts, if 
not taioed with immorality." 

In Srtpat Singh Dugar v. Prodyoi Kumar 
Tagore (3), Lord Baokmaster say this, at 
page 4 : 

“ In eyery other eyent ", (that is except where 
the debt was incurred for illegal or immoral pur- 
poses), it is open to the execution creditor to sell 
the whole of the estate, in satisfaction of the judg- 
ment obtained against the father alone. " 

lb seems to me impossible to bold that 
these pronouncements mean that the credi- 
tor can hold the property against the sons, 
if he has actually got it, but can be resisted 
in his attempts to taka the legal steps neoea* 
sary to get it. I have already said that I 
do not look for logic in Hindu Law ; bub I 
think that such a state of things is repug- 
nant not merely to logic but to a sense of 
practical justice and convenience. I think 
that the matter is admirably put by Shah, 
J., in Banumat Kashinath v. Ganesh 

Annaji (8) : 

"I am therefore of opinion that in the absence 
of a definite and explicit pronouncement on the 
point, this Oourt is bound in spite of the obsecva- 
tions in 8<xhu Ram Chandra y. Bhup Singh (4), to 
follow the Indian decisions and the deoieions of the 
Privy Oounoil. to wbioh I have referred and to bold 
that the deoree-bolder'e right to proceed against 
the ancestral immoveable property in execution, 
during the debtor's life-time is oo-extensiye with 
the debtor’s power to alienate it, under the Mitak- 
shara, for the satisfaction of his antecedent debts, 
not tainted with illegality or immorality." 

Since the argument was concluded, our 
attention has been drawn to the case of 
Kishen Singh v. Chhajju Singh (14) and it 
is indisputable that the reasoning, on which 
the judgment in that case proceeds, is 
opposed to the conclusion and reasoning of 
Scott, O.J., and Shah, J., in Banumat 
Kashinath v. Ganesh Annaji (8) and in 
effect adopts the line of argument, taken 
by Mr. Tirunarayanaobari in this case 
before us. The actual decision can be 
distinguished on a very simple ground. 
The decree was passed in a suit, in which 
the sons and grandsons had been made 
parties and the Oourt which passed the 
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decree expressly exempted them and gave 
judgment against the father only. It was 
then sought, notwithstanding the decree, 
to bind the sons’ and grandsons’ shares in 
execution, the decree not having been 
appealed from. I conceive that the decision 
can be upheld on the ground that even 
supposing the decree to be wrong, as long 
as it stood execution would not be sought 
on the footing that it was to be treated as 
a nullity, in so far as it exonerated the 
sons and grandsons. 

I respectfully agree with the High Oourt 
of Bombay that the only course open to a 
Court in this country is to follow the 
earlier decisions and hold that the father 
manager, or the oreditor, oi the Official 
Assignee, standing in bis shoes, has the 
power to alienate joint family property, in 
satisfaction of an antecedent debt of the 
father manager not tainted with illegality 
or immorality. If the Privy Council had 
thought that the earlier decisions of the 
Board and the mass of the decisions of the 
Indian Courts, which bad been built upon 
them, were erroneous or were to be 
restricted in the manner suggested in 
Kishen Singh v. Chhajju Singh (14) they 
could easily have said so, as the whole 
subject has been before them for review, in 
Sahu Bam Chandra v. Bhup Singh (4) and 
Chet Bam v. Ram Singh (10). They would 
then have pointed out, that the dicta of 
Lord Hobhouse and Lord Buckmaster in 
Nanomi Babuasin v. Modhun Mohun (2) 
and Sripat Singh Dugar v. Prodyot Kumar 
Tagore (3) respectively which entirely 
support the decisions in the Indian Courts, 
down to Saku Bam Chandra v. Bhup 
Singh (4) travelled outside their legitimate 
scope in the decisions involved. They have 
not done so and until we are given further 
guidance, I think that our plain duty is to 
take it, as a settled rule, that the father 
during bis life-time and any one, who 
during bis life-time stands in his shoes, can 
validly alienate the whole of the joint 
family property, in satisfaction of antece- 
dent debts, not tainted with illegality or 
immorality and that would bo travelling 
outside our legitimate function, to consider 
a rule so well established as abrogated, 
because the supposed basis on which it 
rests has bean disturbed by the more recent 
pronouncements of the Privy Council. 

Since I wrote this judgment and sub- 
mitted it to my Lord the Chief Justice, I 
have had the advantage of perusing hia 


418 


In the matter of A. N. B. ramasawmy iybr (Kriahnao, J.) 


1924 Madras 


judgment, and I desire to say that I respect- 
fully agree with his observations on the 
case of Kishen Singh v. Chajju Singh (14).' 

Krislinaxi, J. ; — In this case, the ques- 
tion for our decision is whether the Official 
Assignee is entitled to sell the whole of the 
joint ancestral estate of an insolvent Hindu 
father, including the shares of his sons, the 
parties being governed by the Mitaksbara 
Law, in realising the assets of the insolvent 
for distribution among the creditors. It 
is not disputed that if the father has the 
right to sell the whole joint estate to pay 
off his antecedent debts that power can be 
exercised by the Official Assignee. This 
was so decided recently by this Court in 
The Official Assignee of Madras v. Hama- 
Chandra Aiyar (12k The question for our 
consideration then narrows itself into 
whether a Hindu father is entitled to 
alienate the joint ancestral estate of him- 
self and bis sons to pay off an antecedent 
debt of his. As pointed out by the learned 
Chief Justice, it has been taken as the 
settled law in this country that he could 
do 80 , provided that the debt was not an 
illegal or inomoral one, ever since the 
decisions of the Privy Couno.U in Girdharee 
Lall V. Santoo Uall (15) and in ' JVa?towi 
Babuasin v. Modhun Mohan (2), the latest 
ruling of the Privy Council on the point 
being in Sripat Singh Dugar v, Prodyot 
Kumar Tagore (3). Now it is contended 
before ua that the recent decision of the 
Privy Council in Sahu Ram Chandra v. 
Bhup Singh (4) followed in Chet Ram v. 
Ram Singh (10), have altered the law on 
the point and has abrogated the doctrine of 
the Hindu father’s right to alienate the 
joint ancestral property of himself and of 

his sons to pay off a proper antecedent 
debt of his. 

To decide this question, we have to con- 
sider the oases of Sahu Ram and of Chet 
Ram very carefully. Taking Sahu Ram 
Chandra v. Bhup Singh (4) first, that was 
a suit brought to enforce a mortgage given 
about 20 years prior to suit by one Bhup 
Singh to one Baghirathi for Rs. 200 paid 
in cash. Sahu Ram. the plaintiff, obtained 
the rights under that mortgage, by paying 
off Bhagirathi’s mortgage and sued Bhup 
Singh and bis sons and grandsons and 
others to recover Rs. 15,000, by sale of the 
property mortgaged, which consisted of 
joint ancestral properties, belonging to 
Bhup Singh and bis sons and grandsons. 
It was found by the lower Court that no 


legal necessity for the mortgage had been 
proved. Before the Privy Counoil, it was 
argued however, that even though legal 
necessity was not proved, as there was no 
proof by the sons that the debt was of an 
illegal or immoral character, they bad no 
defence to the suit, as the father was 
entitled to mortgage the ancestral estate 
for an antecedent debt of his, quite apart 
from any legal necessity. The Privy 
Council had to consider then the floope of 
the doctrine of *' antecedent debt ’* to see 
if it applied to the facts of the case and 
their Lordships held that a mortgage debt 
borrowed on the security of the ancestral 
property itself cannot be treated in any 
way, as an antecedent debt, within the 
meaning of that doctrine and they accord- 
ingly repelled the argument that the case 
was one to which the doctrine applied. 
They did not, however, say that the father 
could not sell or charge the joint ancestral 
estate, where the ‘debt was not only 
antecedently incurred by him, but incurred 
wholly apart from the security of the 
joint property. In fact, if they were 
bolding that the father could not soli 
the joint estate for an antecedent debt of 
his, because the son’s pious duty arose 
only after the father’s death, they would 
have said so in clear terms and there 
would have been no necessity to consider 
the scope of the rule of "antecedent debts," 
On the other hand, their Lordships have 
in more than one place in their judgment 
stated that they make an exception in 
favour of the father's power to sell for an 
antecedent debt. Their Lordships on page 
444 of Sahti Bam Chandra v. Bhup Singh 
(4), says this : 

atbough the correct aod gCDcral pricctplo be that 
the debt was not for the benefit of an estate, then 
the manager shonld have no power either of 
mortgage or sale of that estate, in order to meet 
such a debt^ yet an exception has been made to 
cover the oaee of mortgage or sale by the father, in 
cooeideralion of an antecedent debt. This being 
an exception from a general and sound prinoiple, 
their riordsbips are of opiniou that the exception 
should not be extended and should ba very care* 
fully gu-arded/* 

Here, they clearly recognise the existence 
of :b6 rule of antecedent debts and do not 
in any way abrogate it as suggested. 
Again on page 447 their Lordships say : 

"In their Ijordehipa’ opinion, these expressions 
wbiob have been the subject of so muob difierance 
of legal opinion, do not give any ocuntenanoe to 
the idea that the joint family estate oan be effec- 
tively sold or charged, in suoh a manner aa to bind 
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4litt issue of the father, except where the sale or 
charge has been made in order to discharge an 
obligation not only aoteoedeotly inouired, bat in- 
ourred wholly apart from the ownership of the 
joint estate, or the security afiorded or supposed 
to be available by saoh joint estate. The exception 
being allowed, as in the state of authorities it 
must be, it appears to their Lordships to apply, 
and to apply (only) to the case where the father's 
debts have been inoarred irrespective of the credit 
obtainable from immoveable ae5e^s. wbiob do not 
personally belong to bins, bat are joint family 
property.** 

I have quoted these passages at length 
to show that their Lordships expressly 
exempted from the purview of their deoisioo, 
the exceptional oaso of the father being able 
to alienate joint ancestral property of 
himself and bis sons for a proper aoteoedent 
debt. How after suoh expressions of opinion 
by their Lordships themselves in their 
judgment the case oould be treated as an 
authority for doing away with the doctrine 
of anteoedent debt altogether, I entirely 
fail to see. 

The main decision in Sahu Ram Chan- 
dra y. Bhup Singh (i), was that a mort- 
gage on ancestral property could under no 
oiroumstanoes be treated as an anteoedent 
debt, to justify an alienation of ancestral 
.property and that beyond the power given 
to the father by this doctrine to deal with 
the son’s share in the joint estate, neither 
the father nor his creditors could rely 
merely upon the general rule of the son's 
pious duty to pay bis father’s debt, 
to have recourse to the son’s share 
of the joint estate, to pay the father’s 
debt. These propositions were re-affirmed 
in Ohet Bam v. Ram Singh (10), and any 
attempt like the one made by the Full 
Benob of this Court, in Armugham Chetty 
V. Muthu Koundan (16), to treat the ruling 
of the Privy Council as an obiter dictum 
must be abandoned. I agree with Coutts 
Trotter, J., that that Fuli Bench decision 
must be treated as erroneous, for though it 
is not expressly overruled by tbe Privy 
Counoil, it is clearly in confliot with their 
Lordships' view which has been re-affirmed 
in Chet Bam v. Bam Singh (10). 

Tbe passage that has given trouble, in 
dealing with the question before us, is tbe 
one on page 444 of Sahu Bam Chandra v. 
Bhup Singh (4), where their Lordships say 
that tbe pious obligation of tbe sons to pay 
off their father’s debt cannot and does not 
arise till the death of the father. Now, it 

argued that tbe father's power to sell the 


ancestral estate, including the shares of his 
SODS, for an antecedent debt, and the 
creditor’s right to have recourse to suon 
estate for payment of his debt are founded 
upon tbe theory of the son’s pious obliga- 
tion and if that pious obligation is treated 
as not arising during the father's life-time, 
the father cannot deal with the son’s shares 
in the joint estate, nor the creditor while ' 
tbe father is alive. 

The doctrine of antooedent debt was no 
doubt evolved from the pious obligation 
theory ; see Nanomi Babuam/i v. Modhun 
Mohan (2), and that theory originally was 
that tbe son was under a duty to save his 
father’s soul, from tbe penalties prescribed 
by Hindu Sastras. for a man who dies 
without paying off bis debts. Such a duty 
would only arise after tbe father’s death, 
as tbe Privy Council justly point out. But 
the theory was extended at a very early 
stage, even by the Hindu Smriti writers 
themselves, like Vishnu and Yagnavalkya, 
to oases of persons, who became Sanyasins, 
or suffered from incurable disease, or went 
away to a foreign country and so forth. 
These are all cases where the pious obliga- 
tion was taken to arise before the death of 
the debtor, father. Ocher restrictions and 
changes were introduced into the doctrine, 
by tbe case law of tbe country till it has 
now become crystallised, as the doctrine of 
the antecedent debt. That doctrine has 
become a doffnite and independent doctrine 
in Hindu Law, which has been acted upon 
for many years and any attempt to do 
away with it now, by referring to its origin 
and arguing that its development was 
illogical, can hardly be supported. In the 
paragraph referred to in page 444 of Sahu 
Ram Chandra v. Bhup Singh (4), as I 
read it, the Privy Council was repelling the 
atteuQpt to base a claim against tbe eons, 
merely on account of their pious obligation 
to pay off their father's debt, quite apart 
from any antecedent debt. Their Lord- 
ships use the word ’* merely ” in that 
paragraph aud again lower down use tbe 
same word when they say " accordingly 
tbe case founded merely upon pious obliga- 
tion .... fails.” I understand their 
Lordships to refer in that paragraph to the 
attempt to enlarge tbe scope of tbe son’s 
liability, beyond the limits of tbe doctrine 
of ' anteoedent debt ”, by recourse to their 
pious duty, as originally understood. 
Those observations*, in my opinion, do not 
touch the doctrine of anteoedent debt, as 
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otherwise the judgment will beoome self* 
oontradictory. 

Chet Ram v. Ram Singh (10) does not 
advance the position any further. It was 
a case of a sale by a father of ancestral 
estate being set aside. The mortgage, 
which formed part of the oonsideration for 
the sale, was according to their Lordships' 
view already expressed in Sahu Ram 
Chandra v. Bhup Singh (4), not an 

antecedent debt.” The balance of the 
sale price was paid in cash ; that of course 
was not a debt at all. The sale not being 
for proper legal necessity, or for antecedent 
debts, necessarily failed. It was argued 
that where the sale failed, a debt arose, at 
least as regards the cash paid, which the 
father was bound to re-pay and that that 
constituted an antecedent debt, for which 
the creditor could have recourse to the 
ancestral estate and were it not for the 
fact that their Lordships were abrogating 
the doctrine of antecedent debts, they 
would have given a decree for that 
amount against the ancestral estate. 
This is not so ; there was no debt 
at all in existence to apply the doctrine of 
antecedent debt ; the application of the 
doctrine of the sons' pious duty by itself 
to make the sons liable during their father’s 
life-time, their Lordships had repudiated : 
see also Jogi Das v. Ganga Ram (9). 

The oonolusioDS, I have come to, agree 
with the conclusions of tbe Oaloutba and 
Bombay High Courts : see Madhusudan 
Das Mohant v. Isivari Dayi Debi (11) and 
Rannmat Kashinath v. Ga7iesh Ayinaji (20) 
and are in accordance with the pre- 
vious rulings of this Court, cited by the 
learned Chief Justice, in his judgment. 
Our attention was, however, drawn to a 
recent case in tbe Allahabad High Court, 
Kisheyi Singh y. Chhajju Sinff;i(X4), which 
is in petitioner’s favour. In that case it 
was decided at the trial of the suit itself 
that the sons and grandsons, who were 
parties to the litigations that their estate 
was not liable (or the suit debt. The 
question could then hardly be re-opened in 
execution. I, therefore, agree with the 
learned Chief Justice that the decision is 
right ; but in so far as the views of the 
learned Judges are against the views I 
have expressed above, I regret with all 
respect I am unable to follow them. 

I have come to the conclusion that the 
Official Assignee oau sell tbe joint ancestral 
estate of the insolvent and his sons to pay 


suoh of tbe debts of the insolvent as are 
not shown by the sons to be illegal or 
immoral debts and I agree to the order 
proposed by the learned Chief Justice. 

Reference answered. 

[The view taken in this oase has einoe bean* 
affirmed by tbe Privy Oouooil in Baja Brij Narain’ 
Bax V. Mangla Prasad i?a4— 1934 P.O. 60.] 


* » 
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(FULL BENCH.) 


SCHWABB, C. J., COUTT3-TrOTTBR AND- 

Bamesau, JJ, 

Best (& Co., Dtd, — Appellant 

V. 

The Corporation of Madras — Bespon- 
dent. 

Beferrod Case No. 1 of 1923, decided on> 
19bh October, 1923. 


(a) Madras City Municipal Act (17 of 1919)r 
8. IIJ, Sell, 4, rules 7 and 17. 

Inoorpoiated Company having ita paid up 
capital in sterling is taxable. 

(b) Interpretation of statutes^Taxing siaiuU 
— Ordinary rules are to be applied^Words with 
clear meanixig viusi be given effect to. 

The prinoiple of oonstraotioo to be applied to 
taxing statutes, is that, if the words of tbe statota 
are capable of two otherwise equally opposite oon- 
struotions, the oonstiuotion to be adopted is that ia 
favour of tbe tax payer ; but, to aBoectain wbetbee 
the two possible oonatruotions axe equally' 
opposite, the ordinary rules of oonatruotion of 
statutes are to be applied. The maxim that oleae 
words are necessary iu order to tax the eubjeot 
does not mean, as often contended that words are 
to be unduly restriotad against the taxing 
authority. It simply means that in a Taxing Act 
one has to look merely at what is clearly said, 
There is no room for any intendment. There is nc 
equity about a tax. There ia no presumption ax 
to a tax. Nothing is to be read in, nothing ia to be 
implied. One oan only look fairly at the language 
used. A Taxing Act is not to be construed 
diderently from any other Act. Tbe Court most 
□o doubt ascertain tbe subject. matter to wbtoh the 
particular tax is by tbe statute intended to be 
applied, but when once that is ascertained, it is 
not open to the Court to narrow or whittle down 
tbe operation of the Act, by seeming considerations 
of hardship or business oonveDionoe or the like. 
Courts have to give efieot to what tbe JegielaiQtx 
has said. 


R. N. Aingar — for Appellant. 

P. Duraiswami Aiyangar — for Respon- 
dent. 

Order of Befbrenoe to a Full 
Bench. 

Spenoer, J. : — I have perused the jadg- 
ment of my learned brother and I regreb 
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that I am unable fco agree with hie oonolu* 

SiODS. 

1 agree with the opinion of the learned 
'Ohief Judge of the Court of Small 
Oausea that Madras Aot IV of 1919 does 
not either expressly, or by implication, 
confer on the Commissioner of the Cor* 
|)oration power to determine the value 
in the currency of British India of 
any sum, expressed in any currency, other 
than that of British India and that under 
rule 7 he can only impose assessment under 
section 110, in respect of those companies, 
the paid-up capital of which is expressed 
in rupees. In this view, the first two 
questions of the case stated for the opinion 
of the High Court, under rule 17 of Soh. 4, 
will have to be answered in the negative 
and it becomes unnecessary to express an 
opinion on the third question. 

On three points, I am constrained to 
differ from my learned brother. In the 
ffrst place, I do not consider that it is 
legitimate for us to ha/.ard a conjecture, as 
to what the legislature may have intended, 
when they framed the Aot and the rules 
in this manner. For it probably did not 
occur to anybody at the time that some 
day a difficulty might arise, from the 
omission to provide means for converting 
capital stated in foreign currency into 
rupees, and as Bowlatt, J., observed in 
Cape Brandy Syndicate v. Inland Bevenue 
Commissioners (1) : 

Id a taxing Aot one bae to look merely at 
what U olearly said. There is do room for aoy 
intendmeDt. There is do equity aboot a tax. 
There is do presumption as to a tax» Nothing is 
to be read in, nothing is to be implied. One oan 
only look fairly at the laDguage used.” 

Next it has been suggested that the 
Commissioner in a particular case might 
estimate whether the capital of a foreign 
company would, if calculated in rupees, 
■amount to more than twenty lakhs of 
•rupees or less than one, and that it would 
always be open to the company to show 
■that his estimate was wrong. But if the 
rate of exchange is not fixed and if the 
date when the calculation is to be made is 
not given, with a varying exbange, who is 
to say whether the Commissioner was 
right or wrong ? In oases on the border 
line, a company might be liable to taxation 
on one day and not liable the next day, 
Then lastly, my learned brother finds 
Ahat section 110 is very clear ; and, 

(1) [1921] 1 S;B. 64. 


if I understand him rightly, he thinks 
that the Madras City Municipal Aot 
as compared with the Madras District 
Municipalities Aot gains in clearness by 
the omission in the City Aot to define 
the meaning of " Company" in the 
definition clauses. I do not appreciate 
the suggestion that the omission to define 
a technical expression makes the matter 
more clear. But I agree that the important 
question here is to decide what is meant by 
the words in section 110 "every incoporated 
company transacting business within the 
city.” In tbe absence of any definition, I 
do not see why we should not give tbe 
word " company " the same meaning as it 
has in tbe Indian Companies Act, sec- 
tion 2 (2), viz., acombany'formed and regis- 
tered, under that Act, or an existing com- 
pany. Section 15 of that Aot provides for the 
registration of companies and section 23 for 
the certifying of incorporation ; and it is, 
therefore, only reasonable to suppose that 
by an " incorporated company " in sec- 
tion 110 of Madras Aot IV of 1919, a com- 
pany registered under section 15 of tbe 
Indian Companies Aot and incorporated 
under section 23 is intended. Section 253 
declares what companies are authorized to 
be registered. Section 277 deals with tbe 
requirements of tbe Aot, as to companies 
established outside British India, which 
proceed to establish a place of business 
within British India. As under section 22, 
only the Begistrar of a province, in which 
the registered office of the company is 
situated oan register a company and as tbe 
schedules to the Aot apply only to com- 
panies whose capital is in rupees. I conceive 
that a Begistrar would find considerable 
difficulty, if not inability, in dealing with 
tbe application for registration of a company 
whose registered office was not in India 
and whose capital was not stated in rupees. 

By section 20 of the Indian Stamp 
Aot, tbe legislature provided that ad valorem 
doty, expressed in a foreign currency, 
should be calculated, according to the 
current rate of exchange on tbe day of the 
date of the instrument. But the Indian 
Companies Aot and the Madras City 
Municipal Aot contain no provision for 
converting foreign currencies into rupees. 
If the machinery for conversion of currency 
is lacking, it becomes impossible to say 
what the provisions of the Act, including 
the sohedoles— for tbe rules must always be 
read in oonjunotlon with the body of an Act 
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— see Mani Mohan Mayidal v. Bamtaran 
Mandal (2), mean, when they speak of 
ruoee?, io relation to oompanies whose 
capital is not expressed in rupees. 

I am, therefore of opinion that the 
Indian Companies Act and the Madras 
City Municipal Act cannot be applied 
to companies, which have not a place of 
business, situate in British India, as they 
cannot get themselves registered in British 
India, until they open a place of Jbusiness 
in this country ; and so they cannot 
become “ incorporated companies” within 
the meaning of section 110 of Act IV of 
1919. 

Mr. Aingar conceded that as " persons” 
include *' companies ” under section 3, 
clause <39) of the General Clauses Act, 
such companies are liable to pay taxes, 
under section 111. Therefore the recult 
of my ooDclusioD will not be that they 
will escape making any contribution what* 
ever to the revenues of the Corporation, 
and the equity of the claim made by the 
assessed company has thus no bearing on 
the decision of the question, that has been 
raised and referred to us. 

Devadoss, J. ; — The Chief Judge of the 
Small Causes Court, Madras, has sub- 
mitted the following questions of law for 
the opinion of the High Court : — 

1 . hether or not incorporated covipan:es, which 
transact busimsi m the City of Madras a«ti whose 
paid-up capital is in a currency, other than that of 
Brittsh India, are liable to be assessed to the tax on 
companies, uuder S. 110 and rule 7 of the 
taxation rules in Sch. IV of the Madras City Muni- 
cipal Act, 1919 ? 

a. Dees the proviso ta rule 7 apply to oil com- 
pames transacting business within the city, irres- 
pective of their capital being in British Indian 
currency or any other currency f 

^ 3. What is the meaning of expressions gross 
tneome,” and “ gros? income retcived in or from 
the city , in the proviso to ride 7 ? Does the latter 
expression include income arising out of 6ttsin?ss 
transacted outside Madras, the proceeds whereof are 
Iransmdled to and received by the agents of the 

xncorporaud company in Madras, where they have 

their head offi-ef 

This reference arises out of an appeal 
presented by Messrs. Beat and Co., Agents 
of the Noble’s Explosives Company, 
Limited, against the levy of companies’ 
tax, by the Commissioner of the Madras 
Corporation on the grounds ; 

(1) that the paid up oapital of the Nobel’s 
Erplosivea Oompany. Limited, being in eterliog 
and not in rupees, tbe scale of assessment under 
rule 7 of Boh. IV of the Aot, dees cot apply and 


fl) (1916) 43 Cal, 148. 


the company is not therefore )iable to the tax on 
oompanies under tbe aforesaid rule (Q), that If 
contrary to tbe above contention it is held that the 
oompany oan be assessed under rule 7, this assess- 
ment can be made under tbe proviso to that rule 
and the proper assessment to be imposed for the 
half-year in question is Bs. 95 only, as tbe gross 
annua) inoomo of tbe oompany did not exesed 
Rs. 5,000. 

Tbe learned Chief Judge held that bbe 
Noble’s Explosives Company, Limited, 
was not liable to be assessed, under 
section 110 aod rule 7 of Sch. 4, and 
allowed tbe appeal. He is : 

“ of opinion that the power to determine tbe value 
in ourrenoy of British India of any sum expressed 
in any ourrenoy other than that of British India, 
has not either expressly or by implication been 
conferred on tbe Commieeioner and that under 
rule 7, tbe Commissioner oan impose asaeesment, 
in respect of those companies only, the paid-up 
oapital of which is expressed in rupees.” 

The first question submitted for the 
opinion of tbe High Court has been argued 
at considerable length. The contention of 
Messrs. Best A Co., Agents of the Nobel’s 
Explosives Company, Limited, is that only 
companies whose share capital is expressed 
in terms of Indian currency are liable to 
assessment, under rule 7 of Sob. 4 of the 
Madras City Municipal Act and the Nobel's 
Explosives Company, Limited, being an 
English Company, whose share capital is 
expressed in terms of British ourrenoy, 
cannot be brought within the operation of 
rule 7 of Sch. 4. The Nobel's Explosives 
Company, Limited, has a paid-up oapital 
of £2,793,412. It was incorporated in 
England and it carries on a world-wide 
business. The question is whether an 
English Company, such as the Nobel’s 
Explosives Company, Limited, is not liable 
to be assessed, under the Madras City 
Municipal Act, section 110, by reason of 
its share capital being expressed in terms of 
English currency and nob in terms of tbe 
currency in India. Section 110 is under 
the beading " Tax on Companies ” and is in 
the following terms : — 

“Erery incorporated oompany, traneacting 
bueinees within the city for profit, or aa a benefit 
eooiety, shall pay, by way of lioense fee, in addition 
to any other license fee that may be leviable under 
this Aot, a half-yearly tax on its paid-up oapital, 
on the soale shown in the taxation rules in Sob, 4; 
but in no oase exceeding one thousand rupees, if 
and as soon as it has transacted business in the 
city, for the period prescribed in B. 113. 

EjipluAntton.^Whensver a oompany has an 
ofiQae, agent or firm to represent it for purpose of 
transaoting business in the oity, suoh company 
shall be deemed to traosaot business in the oityr 
and snob office, agent, or firm shall be liable for* 
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the tezi in respeot of the oompzDy'e business, 
whether or not auoh office, agent, or firm has 
power to make binding oontraota. on behalf of 
the oompaoy.” 

Rule 7 of Sob. 4 is beaded : 

“ Pact S.— Assessment of CompanieS'^B. 110 " 

and is io tbe following terms : ~ 

Oompanies eball be assessed by tbe Commis- 
sioner, on the following aoale.'* 

It baa two sub-beadings : *' paid-up 
capital ” and “ baU-yearly tax : then 

another heading ; 

Lakhs of rupees and a scale. 


K?. 


A. 

More tban twenty.. ... 

1.000 

B. 

More chan ten, less than twenty 

500 

C. 

More tban five, less than ten ... 

250 

D. 

More than three, less tban five, 

160, 


eto., etc 

G. 

Less than one 

SO 


There is also a proviso to tbe effect : 

Provided that any company, tbe bead 
office, or a branch, or principal office of 
which is not in tbe city and which shows 
that its gross income received in or from 
tbe city has not in tbe year immediately 
preceding tbe year of taxation exceeded, 

(а) Ra. 35,000 — shall pay only Rs, 136. 

(б) Rs. 16,000— 'Shall pay only Rs. 76. 

(c) Rs. 6,000 — shall pay only Rs. 35. 

It has been conceded, and I think very 
rightly, by Mr. R. N. Aingar, who appeared 
for Messrs. Best and Co., that if section 110 
stood alone, Nobel’s Explosives Company, 
Limited, would be liable to pay the tax on 
oompanies ; but be contended that inas- 
much as rule 7 bad referred only to paid-up 
capital in lakhs of rupees, the scope of 
section 110 bad been narrowed by rule 7. 
He further contended that there was no 
provision in the Act, for converting 
capital expressed in terms of foreign curren- 
cy, into tbe British Indian currency, such 
as that contained in section 20 of tbe Stamp 
Act, and it must therefore be taken that tbe 
legislature intended that only companies, 
whose capital was expressed Id rupees 
should be assessed. He further contended 
that it would be very inoonvenient to assess 
companies under rule 7, when the exchange 
is fluctuating, as it is now, and a German, 
Company with a capital of two millionmarks, 
may, at tbe present rate of exchange, not 
have a capital of more than a few rupees. 

The real question is whether a company 
not registered in British India and whose 
capital is not expressed in terms of Indian 
onrrehoy.is outside the scope oi section 110. 
Section 110 is very clear in its terms. 


It make every incorporated company 
transacting business within tbe city for pro- 
fit, oi as a benefit society liable to pay, by 
way of license fee, a baU yearly tax on its 
paid-up capital, on tbe scale shown in 
Schedule. Tbe scope of section 110 being 
wide and tbe provisions beiog so clear, can 
it be said that tbe scope of that section has 
been narrowed by rule 7 ? Rule 7 does not 
contain any expression to the effect that 
tbe paid-up capital should be in rupees. 
All that it says is that if tbe paid-up 
capital is more than twenty lakbs, a 
certain amount of tax is payable and if it 
is more than ten and less tban twenty, 
a certain other amount is payable and 
it gives a scale. Can it be said that 
Nobel’s Explosives Company, Limited, has 
not got a capital of twenty lakhs of rupees ? 
Tbe Commissioner has authority to assess . 
the tax and in bis opinion, if a company has 
a capital of more then twenty iakbs, that 
company is liable to pay a certain amount 
half-yearly. Any foreign company, whose 
capital in foreign currency is known, can 
be easily said to possess a capital of more 
than twenty Iakbs or less tban twenty 
lakbs, or any other sum. Looking at the 
history of this legislation, it cannot be 
reasonably contended that tbe legislature 
intended, only to assess companies register- 
ed in India. In tbe Madras City Municipal 
Act, 1884, provision was made for levying 
professional tax in section 103 in these 
terms : 

If tbe Gommissiooers determine to levy a tax 
on arts, professionB, trades and oaiUngB (not being 
a military profession or calling), and on offices or 
appointments, every person, wbo within tbe city 
exeroises any one or more of the arts, professioost 
trades or oallings, or holds any one or more of the 
offices or appointmeols, spooified in Scb. A, 
shall pay, in respeot thereof, tbe sum specified in 
tbe said schedule, as payable by persons of the 
olass. in which such person is placed.” 

The relevant portion of Sob. A is as 
follows : — 

” Joint stock oompanies and other compaoiee 
carrying on any trade or business having gain for 
its object, or as benefit societies, and the capital of 
which exceeds twenty lakhs of rupees . • . 

600 rupees.” 

Id the Madras City Municipal Act of 
1904, section 115, was enacted for the 
levy of taxes and tolls. Section 120 of 
that Act is in tbe following terms ; — 

•• II ihe Corporation determine to levy the- tax 
speolfiSd under 01. A of B- il5. person, who 
within the city oceroiees eny pioleesion, art, trade 
or calling or bolds any office or appointment. 
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bxiDging him wilbio one oc more of the clasees of 
pereoDB epeoified in Bob. 5, shall pay the sum 
specified in the said schedule, as payable by persons 
of the class, in which such person is placed". 

In Sch. 5 (A), the wording of the 
Aot of 1884 is reproduced. In the present 
Act, the same wording is used, with a 
slight modification. Instead of repeating 
under the headings of A. B. C. eto., the 
provisions as to companies, an abbreviated 
form is introduced with a heading ** lakhs 
of rupees ’’ and the abbreviated forms, 
more than twenty, more than ten and less 
than twenty, more than five and less than 
ten, eto. It is clear from this that the 
legislature did not intend to alter the law 
as it stood, both under the Act of 1884 
and under the Act of 1904. It is to be 
remembered in this oonneobion that the tax 
on companies, levied by the Corporation, 
seems to have been paid without demur, 
and it is only now that objection is raised 
against the assessment under section 110, 
rule 7 of the preseot Aot. Though the 
oonduot of aseessees does not estop them 
from, or stand in the way of, raising a 
legal objection, yet it shows how both the 
corporation and the companies understood 
the provisions of the Acts of 1884 and 
1904. It is true that if the amount of tax 
be small, the companies may not take the 
trouble of objecting to the assessment. 
But where tbe half-yearly tax is such a 
large sum, as rupees one thousand, tbe 
companies naturally try to escape taxation, 
if they could.* 

Under tbe District Municipalities Aot, 
companies, not registered in British India 
or in the British Dominions, are not liable 
to pay tbe companies' tax. Tbe provisions 
of that Act are different from those of the 
Madras City Municipal Aot. In the 
District Municipalities Aot of 1884, tax on 
arts, professions, trades and callings was 
levied, by reason of tbe provisions, con- 
tained in section 53. Sob. A, clause I, 
begins thus : — 

“Every person holding any office or appoint- 
ment, public or private, or employed in any 
capacity, whose pay, salary or pension amounts to 
Re. 2.000 a month or upwards, and every person 
falling under any of the followiog denominations, 
whose income ie estimated to amount to Rs. 3,000 
a month or upwards, carrying on business as a 
company, eto., eto." 

The word “ Company " is defined in the 
Aot as meaning : 

“aoanpaoy registered under the Indian Oom- 
paniea* Aot, 1889, or under the Aotsof Parliament, 
known under the oollsotive title of the Oompaniee* 


Aots, incorporated by an Aot of Parliament, or of 
the Governor- General in Couooil, or by Boyal 
Charter or Lettere Patent." 

This Aot was amended by Aot III of 
1897. Tbe Amendment Aot made no 
change in tbe law, as regards professional 
tax. The Madras District Municipalities 
Act of 1920 was passed to consolidate and 
amend the law, relating to District Munici- 
palities. Section 92 of tbe Act is in these 
terms : 

“If the Ghaicman publishes a notifioation, under 
8. 80 that a compaDies* tax shall be levied, 
every company traosaotiDg busiDess within tbe 
municipality for profit or as a beuefit society shall 
after tbe date speoified in tbe said notifioation pay 
a half-yearly tax on its paid-up capital on tbe eoale 
shown io 8ob. 4, if and as soon as ic has tran- 
sacted busioees in the manioipality lor the period 
laid down in 8. 9&.'’ 

Schedule 4, rule 16 has the heading of 
‘‘Assessment of companies." Companies 
shall be assessed by the Chairman on tbe 
following scale : — 

Paid-up capital. Half-yearly tax. 

Rs. 

A, more than ten lakhs of rupees ... 350 

and the wording is almost similar to tbe 
wording in the Madras City Municipality 
Act of 1919. In section 92 of the Aot, 
the expression is "every company transact- 
ing the business’’ and. the word company is 
defined as meaning : 

*a oompany registered under tbe Indian Com- 
panies Aot, 1913, or under the Aots of Parliament 
known under the oolleotive title of the Oompanies 
Acts or inoorporated by an Aot or of Parliament, of 
the Governor-General in Oounoil, or by a Royal 
Charter, or Letters Patent." 

It isquite clear, therefore, that companies 
which do not come within the definition 
of the wording as given in the Aot or not 
liable to pay tax on oompanies. It has 
been held by Kumaraswami Saatri, J., in 
C.S. Nos. 796 and 1055 of 1921, that com- 
panies like the Singer Sewing Machine 
Company and the Standard Oil Company 
of New York are not liable to assessment, 
under section 92 of the District Municipa- 
lities Aot, in respect of business carried on 
within the limits of a municipality. In the 
Madras City Municipal Act, there is no 
definition of oompany and as section 110 
speaks only of an Inoorporated Company 
transacting business within the city I think 
that the intention of the Ijegislature is 
quite clear and that is to bring within the 
operation of section 110 all Inoorporated 
Companies, transacting business within the 
oity, whether they be inoorporated in 
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firitish India, or in Iba British IsleSi or 
anywhere else. The oonditiona neoesaary 
are : they ahonld be incorporated and they 
ehonld transact basinesa within the city for 
profit or aa a benefit aooiety and should 
carry on busineaa, aa required by 
section llS, in order to make them 
liable to the tax on companies. When 
section 110 ia so clear in its terms, can it 
be said that its aoope has been narrowed 
by implicatioD only, by reason of the ex- 
■preasion lakhs of rupees" being used as 
regards the paid-up capital in rule 7 ? 
The Commissioner is empowered to tax 
companies and be has to determine what 
the capital of a company is. I do not 
think that there is any insuperable 
difficulty, in the Commissioner arriving at 
■A satisfactory decision, as regards the 
amount of the capital of a company in 
'rupees, when the capital is expressed not 
in terms of Indian currency but of English, 
or foreign currency. Considering the wide 
margin that is given in the rule, it is not 
right to hold that companies, which have 
not got a capital expressed in Indian 
oorrenoy, are outside the scope of rule 7. 
Suppose a company is formed and registered 
In Travancore and its capital is expressed 
in the currency of the State, viz.t Chak- 
'Tams, or a company is formed and register- 
ed in the Kative State of Hyderabad and 
its capital is expressed in terms of Sicca 
rupees, could not the Commissioner easily 
ascertain whether such a company carry- 
ing on business in the city of Madras has 
or has not a capital of more than twenty 
lakhs, or less than ten lakhs of rupees, or 
any other sum ? It is urged that the 
Madras City Municipal Act is a taxing 
-statute and should be construed strictly. 
Jt is a well-established principle of oon- 
fitruction that all penal statutes, statutes 
which impose a penalty, and taxing statutes 
-should be construed strictly ; that is. where 
it is not quite clear that a subject is liable 
'to a tax or penalty, be should not be made 
^liable by any extended or loose construc- 
tion of the statute. But this principle 
does not stand in the way of considering 
whether a taxing statute embraces within 
its operation certain classes of persons. 
Mr. Aingar referred to the observations of 
Bowlatt, J., in Oape Brandy Syndicate 
V. Inland Bevenue Commissioners (1). 

It u urged by Sic William Fiolay that io a 
'Taziog Act oleae words ace necessary in ocdei to 
4ax the subject. Too wide and fanoifol a con- 


Btruotion is often soogbt to be given to that 
maxim, which does not mean that words are to bo 
unduly restricted against the Otowo, or that there 
is to be any diBcrimiDation against Ifae Grown in 
those Acte. It eimply means that io a taziog 
Act one has to look merely at what is olearly said. 
There is no room for any iotendment. Tberelia 
DO equity about a tax. There is no presumption 
as to a tax. Nothing ia to be read io, nothing ia 
to be implied. One can only look fairly at the 
language used.’* 

Applying the observations of the learned 
Judge to the present oaee, can it be said 
that an incorporated company, carrying 
on business within the city of Madras, does 
not come within the operation of sec- 
tion 110 and rule? ? What ia there in the 
rule to indicate either expressly or impliedly 
that the expression " Incorporated Com- 
pany " should be bold to mean incorporated 
only in British India ? The words of the 
statute are clear and when there is nothing 
in it to imply an intendment to exclude 
any person or class, coming within the 
clear language of the aeotion, it would 
be doing violence to that language, 
by importing something, not warrant- 
ed by anything in it, or in any other 
portion of the enactment. The mere 
fact that the liability of the companies' 
tax ia on its having a capital of certain 
number of lakba ia no justification for 
holding that the company should have its 
capital expressed in terms of Indian cur- 
rency. 

In Corporation of Calcutta v. Standard 
Marine Insurance Company (3), an argu- 
ment was put forward that a company not 
registered in British India was not liable 
to be assessed. The learned Advocate- 
General of the day, Sir Charles Paul, urged 
this argument : — 

'*In the seoond'aobedule, the words used are : 'the 
paid-up capital of wfaioh amounts to 10 lakhs of 
rupees or upwards. * The word 'amounts’ has been 
advisedly used. It means 'is equivalent to.' 
Oompanies with capital in foreign coin are intended 
to be included. ’* 

But the point was not decided and it is 
urged that the Bengal Act was subsequently 
amended by the introduction of the words 
‘equivalent to.’ In my view, it is unneces- 
sary to use the words ‘ equivalent to, for 
all that the rule says is that if the capital 
is more than twenty lakhs a certain 
amount is payable, and if less than twenty 
lakhs of rupees, some other amount is 


(9) (1890) a 2 0al. 681. 
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payable. The case of Charles Javies Part- 
ingiori v. The Attorney -General (4) was 
relied upon by Mr. Aingar in support; of his 
contention. The observations of Lord 
Cairns as to the interpretation of fiscal 
statutes is entitled to the greatest weight : 

" I am not at all sure that, in a case of this 
kind — a fiscal case— form is not amply sufficient ; 
because, as I understand the principle of all fiscal 
legislation is this ; If the person sought to be 
taxed comes within the letter of the law 
he must be taxed, however great the hardship 
may appear to the judicial mind to be. On 
tbe other hand, if the Orown, seeking to recover 
tbs tax, cannot bring the eubjeot within tbe 
letter of the law, the subject is free, however 
apparently within tbe spirit of the law the case 
might otherwise appear to be. In other words, if 
there be admissible, in any statute, wbat is called 
au equitable oonetruotion, certainly such a con- 
struction is not admissible in a taxing statute, 
where you can simply adhere to the words of the 
statute.” 

A careful perusal of the judgmeut of the 
case shows that tbe House of Gords upheld 
tbe contention of the Crown that if two 
administrations are taken out, stamp duty 
is payable in respect of both. Tbe facts of 
the case are : One Mary Shard died 
intestate in England in 1319. No one 
appeared to administer her estate and Mr. 
Maule, the then Solicitor to the Treasury, 
took out letters of administration for that 
purpose. The next of kin to tbe deceased 
was Mrs. Isabel Cook, the wife of Mr. Ellis 
Cook, both of whom had always been 
domiciled in the United States. Mrs. Isabel 
Cook died in 1825. She had not taken 
out letters of administration to Mrs. Shard. 
Her husband died in 1830. After his 
death, his children applied bo Mr. Parting- 
ton, to take proceedings against the 
Solicitor to the Treasury, to recover from 
him the property which had belonged to 
Mr. Shard and which they claimed under 
their mother. Mr. Partington took out 
separate letters of administration to the 
estate, . . . first of Ellis Cook and 

then of Isabel Cook. Each grant was 
dated on the 22od July, 1855. and the form 
of each was as follows ; — 

" We do grant full power and authority to you 
to admioieter and faithfully diepose of the eaid 
goods, eto., which belong to his estate.” 

In the grant relating to the mother's 
estate, the oouoluding words were : 

” For the use, eto., of James Cook now residing 
in Vermont in North America, one of the natural 
and lawful obildrao of tbe said Isabel Cook deceas- 
ed, etc., etc.” 


(4) 4 Eng. and Irish, .App. Oases, 100. 


Mr. Partington then inabituted a suit in 
the Chancery, against Mr. Keynolds (who 
had in the meantime succeeded Mr. Maule 
aa Solicitor to the Treasury) and tbe Court 
having found James Cook to be tbe next 
of kin declared Mr. Reynolds to be charge- 
able with the principal sums of the assets. 
The Commissioners of Inland Revenue 
claimed that stamp duty should be calcu- 
lated on a value including all accretions 
from the death of Isabel Cook tO' 
the date of the administration, namely, 
the 23rd July, 1855, and also claimed 
that tbe grant of tbe letters of administra- 
tion, for the effects of the late Ellis 
Cook, who survived his wife, should be 
stamped at the same rate. The Court of 
Exchequer Chamber held that duty way 
payable in respect of both the estates. 
The House ol Lords affirmed the judgment 
of the Court of Exchequer Chamber ; when 
two administrations are granted, stamp duty 
is payable on both. Whether the devolu- 
tion of the estate of one deceased person 
has been reduced to possession or not, when 
administration is sought for tbe estate of a 
person, on whom some other estate has 
devolved, stamp duty js payable on the 
values of the estate of the person, who 
died intestate, as well as for tbe adminis* 




whom the previous estate devolved, though 
he had not taken out letters of adminis- 
tration. Their Lordships construed the 
provisions of tbe statute strictly and upon 
the strict construction, both tbe estates 
were liable to pay stamp duty. Lord 
Cbelmsford agreed with the Lord Chan- 
cellor, in the order proposed and observed : 

“ With respect to the liability to the full duty, 
upon both tbe admioisteatioDs taken out by thfr 
appellaot, it was admitted by h»8 l.-aroed counsel 
that If the question bad arisen with respect to 
eubjeots of thie country, do doubt would have 
existed as to the double duty being payable. Bat 
It was oontended, that as Isabel Cook and her 
husband Ellis Cook were domiciled Americans, it 
was not necessary to take out administration to 
^Ui^s Oook iQ order to obtain administration to 
Isabel Cook ; that the husband was not an interest- 
ed party; that tbe wife’s admioistrator might 
give a suffioient receipt and dieobarce ; and that 

IS *’’® adminsiraior waa 

to remit the money received by him, under the 

America, to be distributed 

entitled. I must oonfeas my 
inability to follow this reasoning, or to under*- 

stand how ihe question ol domioile can enter into 

trfk?.? ^et*erg of adminis* 

tiation in this oonntry.” 


ilfani ^o?ian Mandal v. Bamtaran 
Mandat (2), was relied upout as authority 
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for Ihe oonleotion, that rule 7 oontroUed the 
aoope of seotion 110. lo that ooae, the 
question was whether a Court had the 
power of remand, not expressly given to it, 
under Order 41, rule 23 of the Civil 
Procedure Code. Seotion 107 begins thus ; 

* Babjeok to aaoh ooodikione and limitakions, as 
may ba preaaribed, an appellate Ooutk shall have 
power (a) ko determine a oaee doally, and (6) to 
remand a case, eko.’ 

* As presotibed ' means as prescribed, 
by the rules to be framed hereunder, 
Under Order 41, rule 23, the power to 
remand a ease is limited. Sir Lawrence 
Jenkins makes the following observations 
at page 162 : — 

" The body of the Coda ia fundamental and is 
unalterable, except by the legislature ; the rules 
are oonoerned with details and maobioery and can 
be more readily altered. Thus it will be found 
that the body of the Code creates jurisdiction, 
while the rules indioate the mode in whioh it is to 
be exercised. It follows that the body of the 
Code is expressed in more general terms ; but it 
has to te read in oonjunotioa with the more 
particular provisions of the rules. 

Section 110 of the Madras City Munici- 
pal Act is not subject to the rules prescribed 
uoder that rule, or any other provisions of 
the Act. It simply says that the tax shall 
be on the scale shown in the taxation rule 
in Soh. 4. The liability to pay tax is 
imposed by seotion 110 ; the amount of the 
tax is to be determined according to the 
scale given in the schedule. So, the rules 
in Sob. 4 cannot take away the liability 
to pay the tax and a reasonable construc- 
tion, should be placed both upon sec- 
tion 110 and upon rule 7, in order to avoid 
a construction, v^hiob is repugnant to the 
object of the section and the rule. 

As a good deal of argument has been 
addressed to us, upon the construction of 
taxing statutes. I shall deal briefly with a 
few oases, whioh bear on the point. In 
Maxwell’s Interpretation of Scatutes, there 
is this passage at page 410 : 

When one seckion enacted khat if khe plaintiff 
recovered a sum * ook exceeding ’ £5. he should 
have no ooste, and another, thak if he recovered 
* less khan ’ £5 and the Jndge oertified, he should 
have bU oosks: khe literal meauing of the last 
clause leaving ik inoperative where khe sum 
recovered was exactly £5, it was held, to avoid 
impating so inooogrnons and improbable an 
intenkioD to khe l^ialakure, that khe words * less 
than * should be read as eqnivalenk ko * not exoeed- 
ing the general principle being that Acts of 
of Farliamenk shonld banonskmed vrikh a candid 
mind and with an inkeoklon ko understand khem— 
Oarbv Harris *' (61. 

(6) (1869) 91 ieoi 


At page 420 there is this following 
passage : — 

*' 33, XXXV, Geo. HI, c, 101, 8. 3. whioh 
empowered Justices to suspend, in ouso of eiokoess, 
the order of removal of any pauper, who should be 

brought before them for the purpose of being 
removed,’ was construed as autboriziog such 
■uspeneioD, without the actual briogiog up of the 
pauper before the justioes, as the literal oonstruo- 
tioQ would have defeated the humane object of the 
enaotment." 

In these cases, the Court departed from 
the strict language of the enactment, in 
order to give full etfect to the intention of 
the legislature, as expressed in the section 
and in order to avoid an absurd construc- 
tion, or to prevent anything which is 
against humane practice. 

I have referred to these oases, only for 
the purpose of showing that the Court 
is not debarred from giving a reasonable 
oontruotion to a statute. 1 am not over- 
looking the principle that taxing statutes 
sbouldnot receive an equitable construction. 
In Jlalsbury’s I/aws of England, Vol 27, 
page 148, the Law is summed up thus : 

“It is the duty of Judges to give fair and full eSeot 
to statutes, without regard to the partioular ooo- 
sequoQoe in the special oa?e and not to indulge in 
ooojeoture, as to what Parliament would have 
done, if a pactioular oase bad been presented Co its 
notice, for it may be presumed that the Iramore of 
a statute oontemplated matters ol cedioary ooouc- 
tenoe”. 

It has been urged that there is no pro- 
vision in tbe Act, for converting the foreign 
currency into Indian currency, as is con- 
tained in the Stamp Act, as tbe legislature 
did not intend to tax companies whose 

4 

capital is not in rupees. By section 20 of 
the Stamp Act, an arbitrary date ia fixed 
for conversion of foreign currreooy into 
Indian currency. Tbe Stamp Act imposes 
an ad valorem duty, on certain classes on 
documents, and it is necessary to calculate 
the duty as exactly as could be done, and 
for that purpose, the legislature has fixed 
a certain date for such calculation. Under 
the Madras City Municipal Act. seotion 113, 
tbe tax becomes payable, if the com- 
pany carries on business for 60 days, and 
on the expiry of the 60th day. the tax could 
be demanded, and tbe Commissioner could 
after that date assess tbe company under 
section 110, role 7. It is not likely that 
there could be any great fluctuations in the 
course of a month or two, and the extra- 
ordinary conditions, prevailing in Germany 
and in Austria now, should not be taken to 
be ordinary conditions prevailing in the - 
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exchange market. Owing to extraordinary 
oiroumstances, the mark has depreciated 
very much and similarly the Austrian and 
Russian currency. But till two years ago, 
there were not such abnormal conditions 
prevailing and there would be no hard* 
ship, if there is a slight fluctuation, in the 
value of the foreign currency, in relation 
to the Indian currency, between the date 
on which the company becomes liable 
to pay the tax and the date on which it is 
assessed. In Hyde v. Joh7isoii (6) the 
facts were : 

“ PJaiDtiS, in order to recover a debt, barred by 
the statute of limitation, oQered in evidence at the 
trial, before the Under-aheriS a letter written by 
the defendaot’d wife, in her husband’s name, at his 
request, offering to pay the duty by inetalments 
and sent by him to the plaintiff. The evidence 
was objected to, as not signed by the party 'oharge- 
able thereby ’ within the meaning of 9 Geo. IV. 
0. 14. 8. 1. ’ 

Tindal, O.J., upheld the contention and 
observed as follows : 

'* The question turne entirely on the coostruotion 
of the statute and it amounts in other words to 
this . does the Statute 9 Qeo. IV, 0. 14, extend 
to a V7titing signed by an agent of the patty, or is 
it oonfined in terms to a writing '* signed by the 
patty chargeable thereby ?” Looking at the words 
of the statute, it is oonffned io terms to a writing 
“ signed by the party chargeable thereby.” * ' 

* * Some inoonvenienoes have been pressed in 

the oourse of the argument upon our attention in 
oases, where a total inability of parties to sign may 
exist ; but the nature of the signature which is 
necessary to comply with the requisites of the 
statute is suoh as to make it almost impossible to 
suppose a ease in whiob a patty oould not make 
each a signature, as would satisfy the statute. 
And after all, in construing a statute, we must not 
look to oases of very rate and singular oeouitenoe 
but to those of every day experience, and whatever 
may be the oonBequenoe, we must interpret the 
statute, according to the plain import of the langu- 
age employed io it.” 

In Be Hall and others (7), Gave. J.. 
observes with regard to section 19 of the 
Patents, Designs and Trade Marks Act of 
1883 : 

"lam unable to see in what way our interpreta- 
tion of the language of the section can work 
injustioe. A very strong case of injastice arising 
from giving the language of an Act of Parliament 
its natural meaning must be made out, before the 
Court will ooDBtrue a section, in a way contrary 
to the natural meaning of the language used ; and 
it will be DO injustice, if the result of our decision 
he to deprive tbe person who infringes a patent of 
the right to set up a defence whiob does not go to 
tbe merits.” 

Earl Oairns gives tbe reason for a 
atriot ooDstrnotioD of Taxing Acte in tbe 


following terms in Pryce v. Monmouthshire 
Canal and Bailway Companies (8) : 

” My Lords, the oasfc whiob have decided that 
Taxing Aots are to be oonstraed with striotness 
and that no payment is to be exacted from tbe 
subject, whiob is not clearly and unequivocally 
required by Act of Parliament to be made, prob- 
ably meant little more than this, that, inasmuch 
as there was not any a priori liability in a subject 
to pay any particular tax, nor any antecedent 
relationship between the tax-payer and the taxing 
authority, no reasoning founded upon any supposed 
relationship of tbe tax-payer and the taxing 
authority oould be brought to bear upon the 
ooDstruotion of the Aot, and therefore the tax-payei 
bad a right to stand upon a literal oonstruotion 
of tbe words used, whatever may be the 
ooDsequenoe.” 

It is contended by Mr. Duraiswami 
Aiyangar, on behalf of the Corporation, 
that for the privilege of trading within the 
city, the tax is payable. It is unnecessary 
to consider whether the amenities of the 
city are a sufficient quid pro quo for the 
tax payable by the company. In this 
connection, it may be instructive to see 
how American Courts construe legislation 
of this kind. 

” In America, Revenue Laws are not regarded as 
penal laws, in the sense that it requires them to be 
construed with striotnees, in favour of tbe defend- 
ant. They are regarded rather in their remedial 
character, as intended to prevent fraud, suppress 
public wrong and promote public good and so con- 
strued as to moat effectually aooompHsh those 
objects:" See, Maxwell’s Interpretation of Statutes 
6th Edn-, page 509. ' 

Without subscribing to the doctrine 
embodied in the above passage. I think a 
reasonable construction should always be 
adopted, without straining the language 
either in favour of one party or the other. 

An argument has beren advanced by 
Mr. Aingar that tbe Registrar of Joint Stock 
Companies would refuse to register the 
memorandum of a Company, in which the 
capital is expressed in terms not of British 
Indian currency, but of some other currency, 
on the ground that there is no machinery, 
by which he could convert the foreign cur- 
rency into Indian currency and that the 
forms appended to the Aot contain words 
and expressions which are applicable only 
to the Indian currency. Whether the Regis- 
trar would refuse to register a Company, 
whose share capital is expressed in a foreign 
currency .or nob, is a question which need 
not be considered here. 

In the year 1884, there oould not have 
been many companies registered under the 


(6) 3 Bing. N.O. 7T6. 

(7) (1931) 3 Q.B.D, 137. 


(fi) (1876-1879) 4 A.O. 197- 
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Indian Oompanies Aot, trading within the 
city of Madras and the Legislature oould 
not be said to have oyerlooked the fact that 
there were a number of English and 
American Companies, trading within the 
City of Madras, and that it intended that 
the scope of the enactment in 1884 should 
be limited to the Indian Companies only. 
Considering the long time that has elap* 
sed since the Act of 1884 was passed, and 
considering the fact that no attempt was 
ever made, so far as it was brought to our 
notice, to dispute the liability of the Com- 
pany to pay companies’ tax, is it reasonable 
to suppose that the intention of the Legis- 
lature was not to tax all incorporated com- 
panies ? The inconvenience that may be 
felt in one or two oases in converting 
foreign currency into Indian currency 
for the purpose of assessment need not 
stand in the way of a reasonable con- 
struction of the Statute. There may be 
companies incorporated, according to the 
law of Brazil or Japan, or any other 
country, but if it is an incorporated 
company, it is liable to pay the tax, if it 
comes within one of the clauses mentioned 
in rule 7. It is always open to the company 
to show that the estimate of the Commis- 
sioner is wrong, and there is an appeal 
provided to the Standing Committee, 
against the decision of the Commissioner. 
I think the Legislature used the expression 
“incorporated company ” in section 110 of 
the Act, advisedly while it used the word 
“ company ” in the corresponding pro- 
vision of the District Municipalities Act, 
1920. In the City of Madras Municipal 
Act, 1884, and in the Madras City Muni- 
cipal Act, 1904, the expression used is 
“ Joint Stock Companies and other 
Companies.” In the District Municipali- 
ties Acts of 1884, of 1897, and of 1920 the 
Legislature used the word “ Company ” in 
the Act and gave a definition to it. To 
uphold the contention of Messrs. Best 
& Co. would he to impute to the Legis- 
lature an intention to tax companies 
incorporated in England, if they carry on 
business within the limits of any Munici- 
pality in the mofussil and not to tax them, 
if they carry on business in the city. 
Surely such an intention cannot be imputed 
to the Legislature, when it is remembered 
that more British and foregin companies 
carry on business in the city, than in any 
Municipality in the mofussil. 

After an anxious consideration of the 


question, I am of opinion that an Incor- 
porated Company, in order to be liable to 
taxation under section 110 aud rule 7 of 
the Madras City Municipal Act, need not 
have its capital expressed in terms of the 
Indian currency and that all Incorporated 
Companies are liable to assessment under 
section 110 and rule 7. In the view I hold, 
it is unnecessary to express an opinion, as 
regards points 2 and 3. 

By the Court. — As we have come to 
different conclusions and the matter falls 
within rule 2, clause (3) (a) of the Appellate 
Side Buies, we refer the first of the 
questions referred to us to a Full Bench 
for deoision. 

This case coming on for hearing on 
Wednesday, the 17tb October and this 
day, upon perusing the letter of Befer- 
ence and the material papers in the 
case, and the Order of Beferenoeto the Full 
Bench, and upon hearing the argument of 
Mr. Nugent Grant and Mr. B. N. Aingar, 
counsel instructed by Messrs. King and 
Partridge, Solicitors for the appellant and 
of Mr. P. Duraiswami Ayyangar, vakil for 
the respondent, the Court expressed the fol- 
lowing : — 

Opinion of the Full Bench. 

Schwabe. C.J. : — The question for deoi- 
sion is whether an English company, with 
sterling capital, is liable to assessment 
under the heading “ Tax on Companies.” 
under the Madras City Municipal Act IV 
of 1919. This depends on the proper inter- 
pretation of section 110 and of rule (7) of 
Soh. 4, which must be read together. That 
section runs : 

Every inoorporated company transaoting buei' 
ness within the City for profit . . . shall pay 

by way of lioeose fee . . - a half-yearly tax on 

its paid-up capital on the scale shown in the taxa- 
tion rules in Sob. 4 bat in co case exceeding 
rupees one thousand, if and so soon as it has tran- 
saoted business in the oity for the period prescribed 
in section 113.** 

Turning to rule (7) of Sch. 4 it runs : 

“ Companies shall be assessed by the Commifl- 
sionet on the following scale ; — 

Paid up oapital— lakhs of rupees 

Half-yearly tax. 

Be. 

A. More than twenty — 

B. More than ten, lees than twenty 600 

etcetera. 

That has been slightly amended by the 
Madras Act VII of 1922. which substituted 
“ twenty and more than twenty ” and ten 
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and more tiban fcen” for the words under 
(A) and (B), febe object being to bring in to 
tax companies, whose capital was exactly 
twenty or ten lakhs which might have 
been excluded by the use of the words 
" more than ” and “ less than.’* 

The principle of construction to be 
applied to taxing statutes is that, if the 
words of the statute are capable of two 
otherwise equally opposite constructions, 
the construction to be adopted is that in 
favour of the tax-payer : but, bo ascertain 
whether the two possible coostructioos are 
equally opposite, the ordinary rules of 
construction of statutes are to be applied. 
As pointed out by Rowlatt, J., in Cape 
Brandy Syndicate v. Inland Revenue 
'^Commissioners H) the maxim that clear 
words are necessary in order to tax the 
subject does not mean, as often contended, 

that words are to be unduly restricted against 
the taxing aotboriry. It simply means that in a 
Taxing Aot, one has to look merely at what is 
clearly said. There is no room foe any intendmeot. 
There is no equity about a tax, There is no 
presamptioo as to « tax, Nothing is to be read 
in, nothing is to bo implied. One can only look 
(airly at the laognage used. ' 

That was enanoiating no new principle, 
and I think the matter was clearly stated 
by Lord Russel, C.J.. in Attorney-General v. 
Carlton Bank (9), when he said: 

'* I see no reason why special canons of oon- 
struotioD should bo applied to any Act o( 
Parliament, and I know of no authority for saying 
that a Taxing Aot is to bs oonstrued differently 
from any other Aot. The duty o( the Court is, in 
my opinion, in all oases the same, whether the 
Aot to be construed relates to lax-itiou or to any 
other Gubjeot. namely to give effect to the intention 
of the legislature ae th.at intention is to bo 
gathered from the language employed, having 
regard to the context, in conoeotion with whioh it 
is employed The Court must no doubt asoertain 
the eubjeoL-mattoc to which the partioular tax is 
by the statute intended tc be applied, but when 
once that is ascertained, it is not open to the 
Court to narrow or whittle down tbe operation of 
tho Aot, by seeming oonsiderations of hard^jbip or 
of business oonvenienoe or the like. Courts have 
to give effect to what tbe legislature has said." 

Now. in this case, we have to see what 
was the intention of the logislature, to be 
deduced from the words used and the 
surrounding oircumsbances. The Act 
purports to imoos-i a tax on every Incor- 
porated Oompar\y (which words, it is 
admitted inclu-les, English Oompanies) 
carrying on business within tbe city, and in 
terms imposes on its paid-up capital, a tax 
on the scale shown iu the rules in the 

(9) (1099) 3 Q B. 168^ 


schedule. So far, the language clearly 
indicates an intention to tax all Incorporated 
Companies. Turning to the rule in the 
schedule, we find that tbe company has to 
pay license fee at a varying rate in rupees, 
according as its capital is more or less in 
lakhs of rupees, or, in oases where the 
capital is an exact amount reckoned in 
lakhs, then, by the amended Aot, on that 
amount. It is contended that that limits 
tbe application of the tax to companies 
whose capital is in shares of a rupee 
denomination. I do not think that that is 
tbe plain meaning of tbe words of tbe 
statute, or the proper interpretation to be 
put upon those words, even though they 
are capable of bearing that cocstruotion. 
1 think it is merely stating the scale, 
in the terms of the currency of this 
country and I see no difficulty at all in 
answering the question how many lakhs of 
rupees is tbe capital of an English Campany 
with a capital, say, of a million pounds 
sterling. Given the rate of exchange, it 
merely provides a simple sum in arithmetic. 
I entirely fail to see how, in stating tbe 
scale by reference to the capital in the 
currency of tbe taxing country, it can be 
properly construed to exclude all companies, 
whose nominal capital is usually expressed 
in the currency of some other country. I 
am not sure that there would be anything 
illegal or impossible iu an Indian Company 
registering itself under the Aot, with its 
capital in pounds or francs, and if it- could 
do so, it would, under the construction con- 
tended for. escape the tax. If it had been 
intended by tbe legislature to tax only 
Indian Companies with a rupee denomina- 
tion of capital, the natural place for such 
limitation would have been in the section 
itself and the words would have bean 
Every Incorporated Company with a 
capital in rupees, etc.," or at the very least, 
if such exclusion was intended, one would 
expect to find it. when it is not in the 
seobioD, then in the schedule by a definite 
explanation or proviso, that companies with 
capital denominated in foreign currency 
should nob be liable to the tax. Nor is it 
in my view, an irrelevant consideration, 
that the construction contended for. would 
involve the intention of the legislature 
having been to give a preference in trade to 
foreign over local oompanies; if it has done 
so by clear words, that consideration might 
be irrelevant but in my view, so far from 
being clear in that direction, the words 
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used ate capable of. and indeed properly 
•hewtt tbe opposite oonatruotion. 

Tbe answer to tbe question referred to 
us must be in tbe affirmative and tbe 
•Company is liable to be assessed to the tax. 

Coutts Trotter, J. : — I do not think 
anybody could have any doubt as to what 
was the intention of tbe seobion and tbe rule 
which we are asked to construe. To my 
mind, to bold that the legislative body 
which passed this Act could have intended 
to discriminate against indigenous com- 
panies in favour of foreign companies, be- 
oanse that would be tbe inevitable result of 
the construction contended for, is one that 
is incapable of argument. Mr. Grant has, 
1 think, very wisely put his case upon tbe 
ground, that tbe draftsman of tbe Act, 
owing to his carelessness, bad in fact 
defeated the intention of tbe framers 
of the Act. How great that carelessness 
waSi it is almost impossible to imagine. 
There was a case in Gorporation of Cal- 
cutta V. Standard Marine Instiratice Gom- 
pany (3), which was under tbe Calcutta 
Municipality Act of 1888, in which exactly 
the same point was argued, though not 
decided, as has been raised before us. 
That was in 1895. and in 1899 a new Act 
was passed for the Calcutta Municipality 
and in that Act ex majori cautela words 
were inserted to prevent tbe opportunity 
for an argument, such as we have beard 
to-day. That tbe draftsman of the Madras 
Act should not have taken tbe trouble to 
oast a glance over tbe Acts of other big 
Municipalities, before he set his band to 
his task, is to my mind almost incredible ; 
but so it appears to be and we are there- 
fore left with a problem, which ought never 
to have arisen, bad tbe Act been drafted 
with reasonable care. I do not accede to^ 
Mr. Grant’s aigument; because 1 think 
that the utmost that you bnd is the 
absence, so to speak, of a table for tbe 
commutation of foreign coinage into tbe 
coinage of tbe oouotry ; and it seems to me 
that that failure is not enough lo defeat 
tbe plain intention of tbe governing sec- 
tion 110 ; because, it appears to me that 
the Act might well contemplate that any 
taxing authority in any country can always 
by a not very difficult feat turn the coinage 
of one country into the terms of the coin- 
age of tbe country, where tbe Act is passed 
and where tbe tax is received. It appears 
to me therefore that, just as I should be 
i prepared to hold in England that where an 


Act expresses the capital in pounds, a 
French company with capital in francs 
could be assessed ; so here in India, where 
tbe rupee is tbe standard basis, tbe taxing 
authorities are not prevented, in tbe 
absence of an express provision to the con- 
trary, from performing the feat of convert- 
ing the coinage into different terms. I 
may add that, having regard to the rates of 
exchange, as they have been in later years, 
it is almost inconceivable to imagine an 
Act, fixing anything in tbe nature of a 
table, except by reference to some date on 
which the rata of exchange is to be fixed. It 
appears to me that it is quite clear that tbe 
Act supplies that omission, by giving a 
definite date, the date on which tbe tax falls 
due. For the purpose of rula 7 of Sob. 4, I 
take it that tbe rate of exchange at the date 
when tbe tax falls due must be taken into 
consideration. I may add that I entirely 
sympathise with the grievance of the 
company, with regard to tho method of 
imposing the tax, for a more unjust method 
of taxing than to tax a company upon the 
whole of its subscribed capital in every 
place where it carries on trade is, to my 
mind, difficult to imagine. It is really a 
very great hardship but one that can only 
be set right by the legislature. I may add 
that, though there is a mitigation of the 
hardship in part, by the maxima fixed by 
rule (7), nevertheless those maxima do 
not aoply to a very large class of oases as 
Mr. Grant has pointed out. 

I agree with the answer proposed by my 
Lord. 

Raraesam, J. : — I agree with the judg- 
ments just pronounced and the answer to 
the auestion referred to us must be in tho 
affirmative. 

Reference ansivercd. 
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(a) Civ. Pro. Codt, 0. 21, r, 22^Sale is voW 
and not merdly voidab/o xuhttt vithaut applying 
Cl. 2 notice is not issued. 

Where on an applioafcion for execution falling 
under 0. 31, r. 33 and to which 01.(3) of that role 
is not applied, a sale in exaoution ia held without 
issuing the notice provided for in Cl. (1), the sale ia 
absolutelj void and not merely voidable aa againet 
the person to whom notice should have been but 
was not ieaued. 

(b) Limitation Act> Arts. 166 and 252— 4rf. 181 
and no^ Arti 166 applies where sale beinp void, reliet 
is claimed under S. 47 Civ Pro. Code. 

Where an execution sale ia void as against a 
pact; and he applies (or relief under 8. 47. Civ. Pro. 
Code oc otheewiBe, the article applicable is Art. 181 
and not Art. 166. 

(o) Civ. Pro Code, 0. 21, r. 99--3econd appeal lies 
though application is only partly covered by r. 90. 

Where an application is made which ie partly 
covered by r. 90 and partly not so covered, a 
second appeal will lie although the order purports 
to have been made under r. 93. Failure to give 
notice of the application for leave to attach and 
sell is not an irregularity in publiehing or oonduot- 
ing the sale. (11 L.W. 59, Foil.), 

V. Hamaswami Aiyar — for Appellant. 

T. Narasimha Azyangar and N. S.Banga- 
swami Aiyangar — for Respondenta. 

Schwabe. C. J. : — A preliminary point 
ia taken that no aeoond appeal lies, because 
it is said that this ia an appeal on a petition 
based on there being a material irregularity 
in publishing or conducting the sale, within 
the meaning of Order 21, rule 90, that the 
order made under rule 92, setting aside 
the sale, was an order made by reason of 
that material irregularity or fraud, and 
that as no second appeal lies from orders 
made under rule 92. there can be no 
second appeal here. The answer is that 
it may be perfectly true as regards part of 
the appeal ; but one of the grounds on 
which the appellant relies is that no notice 
was given of the application for attachment 
and order for the sale of the property and 
that, that comes under section 47 of the 
Civil Procedure Code and is therefore 
appealable as a decree. 

The only direct authority on the point 
is the judgment of Oldfield and Seshagiri 
Aiyar, JJ., in Neelzi Neithiar v. Suhraynania 
Moothan (1), where, under somewhat 
similar circumstances, which were not 
really so strong as this, because the failure 
to give notice was at a later stage, they 
held that, where an application is made, 
which is partly covered by rule 90 of 
Order 21, and partly not so covered, 


although the order purports to have beeu' 
made under rule 92 of Order 21, a^seoond 
appeal will lie. 

There are diota in other oases to thO' 
effect that, where there is absenoe* 
of notice there is a remedy under 
Order 21, rule 90, or section 311 of 
the old Civil Procedure Code which 
corresponds with it, particularly in the- 
deoision of the Privy Council in Malkarjun- 
V. Narhari (2J ; but, on looking carefully 
into that case, we note that this point was- 
in no way before the Privy Council : bub 
this apart, I think that the decision in- 
Neelu Neithiar v. Suhramania Moothan (1) 
is an authority, and I should myself oomo 
to the same conclusion as was come to, in 
that case, because looking at the words of 
Order 21, rule 90. they appear to me- 
perfectly plain. What is being dealt with 
there is a material irregularity or fraud, in 
publishing or conducting a sale ; and I 
cannot bring my mind to the view that the 
failure to give notice of the application, for 
leave to attach and sell, is an irregularity 
in publishing or conducting the sale. 16 
seems to me that it is really a oontradio* 
tion in terms. There is no sale to publish 
or conduct, until after leave of the Court 
has been obtained, (a) to attach the pro* 
perfey and (6) to sell. 

Whether or not that failure to give 
notice is an illegality, is a matter which is 
entirely irrelevant for the present purpose, 
because it is only certain kinds of irregula* 
ritios that are covered by Order 21, rule 
90. If the omission in this case was the 
other kind of irregularity or whether it 
renders wholesale a nullity, it is not brought 
within the wording of that rule. The 
preliminary point fails and this appeal 
must proceed. 

a 

Waller, J. : — I agree that a second 
appeal will lie. 

[This appeal came on for hearing again, 
on the 24bh and 25bh days of September, 
1923, before the Hon’ble The Chief Justice 
and Waller, J.] 

Order of refrence to a Full 
Bench. 

The question in this case ia as to the 
validity of a sale held in execution of a 
decree for maintenance. The appellant 
was the third defendant in the suit. The 
contesting respondent is the purobaser in 
execution. The Subordinate Judge found 


(1) (1919) 11 Ii.W. 69. 


(2) (1901) 36 Bom. 337 (P.O.). 
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lhat the sale was invalid, as nofeioe of 
exeoution under Order 21, rule 22 bad not 
been issued to 3td defendant and that the 
application was in time under article 181 
of the Limitation Act. Finding, further, 
that the property bad been sold for con- 
siderably less than its proper value, be pro- 
ceeded to set aside the sale under Order 21, 
rule 90. The District Judge, on 
the other band, was of opinion that 
notice to the 3rd defendant was un- 
necessary, that the sale was not invalid 
and that the application was barred by 
limitation, presumably under article 166 
of the Limitation Act. He added that 
there was no allegation of fraud or collusion, 
against the 1st defendant. Had be said 
that DO fraud or collusion bad been 
proved, he would have been more accu- 
rate. There were certainly allegations, 
no doubt, of a vague description, of fraud 
and collusion against the 1st defendant and 
the plaintiff in the suit. Nothing, however, 
was alleged against tbe auction- purchaser, 
though it is DOW suggested that be was a 
party to tbe fraud, as a result of which tbe 
property was sold for lees than its proper 
value. There is no evidence of any collusion 
between these persons. 

The auction-purchaser is not connected 
with tbe Isb defendant’s family. It is not 
at all probable that tbe plaintiff and tbe 1st 
defendant, who were on opposite sides in 
the suit, would have colluded together. 
Plaintiff had no interest whatever, in 
getting tbe land sold for a low price. 
Her interest, if she bad any, lay in tbe 
opposite direction. Nor is it apparent 
why the let defendant should have con- 
spired to briug to sale only that part of the 
property in which she bud a life estate. 

Tbe evidence as to tbe alleged inadequacy 
of price is not very satisfactory ; but we 
accept the ffoding of tbe Subordinate Judge 
that tbe sale was in fact at an undervalue. 

The fiuding that there was no fraud or 
oollusion does not end tbe matter. The 
next question is whether tbe sale, as against 
the 3rd defundant’s interest, is invalid or 
not. The 3rd defendant bad undoubtedly 
a vested interest in the property sold and 
a notice should have gone to him, under 
Order 21, rule 22. It has been held in 
Oopal Chunder Chatterjee v. Gunamoni 
Dasi (3i that the omission to give such a 
Dotioe renders the sale void. This decision 


has been approved by the Privy Council in 
Raghunath Das v. Sundar Das Khetri (4J, 
and Skyam Mandal v. Satinath Banerjee 
(5). The last case has been dissented from 
in Visxoanathan Ghetty v. Somasundaram 
Chetty (1), where it has been decided that 
the non-issue of a notice under Order 21, 
rule 22 is a mere irregularity and not an 
illegality affecting tbe jurisdiction of the 
Court to execute tbe decree. Tbe Judges 
refused to follow the Privy Council ruling, 
on the ground that it was passed under the 
old Civil Procedure Code, which had in it 
DO provision, corresponding with tbe pre- 
sent sub-rule (2) of rule 22. Tbe ruling* 
in Shyayn Mandal v. Satinath Banerjee (5) 
dismissed with the remark that it had not 
conaiderad tbe effect of sub-rule '2>. In 
Doraisioami v. Chidambaram Pillai (7) 
Spencer, J., arrived at tbe same conclusion : 
" so long ” he said “ as rule 22, clause (2) 
permits an executing Court to dispense with 
notice for reasons to be recorded, it is 
difficult to see how the issue of process 
without notice and without recording 
reasons would affect tbe jurisdiction of 
the Court, or would be more than an 
irregularity.” We think that the decision 
in Shyam Mandal v. Satinath Banerjee (2), 
is correct and that tbe ruling in Viswa- 
nathan Chetty v. Somasnndaram Chetty (1), 
has been too widely expressed. It may 
be that, where an application has been 
made under sub rule (2) and tbe condi- 
tions contemplated by that sub-rule exist; 
the non-issue of notice without tbe record- 
ing of reasons would be a mere ii regularity . 
But we are of opinion that when, as here,, 
it is not even suggested that the conditions 
required by sub-rule (2) existed, or were 
under tbe consideration of the Court, the 
Privy Council ruling in Raghunath Das 
V. Sundar Das Khetri (4) should be follow- 
ed. The ruling reported in Malkarjun 
V. Narhari (2) is not an authority to the 
contrary ; for in that case, notice was issued 
on a particular person under tbe direction 
of the Court, bub it was subsequently held 
that that direction was wrong and this, 
tbe Privy Council considered to be no 
more than an irregularity, which rendered 
the sale nob void, but voidable. la 
another case, RamKinkar v. Sthili 2^afn(8)' 

(4) (1915) 42 Oal. 72 (P.O.). 

(6) (1917) 44 Cal. 964. 

(6) 1922 Mad. 93. 

(7) 1994 Mad. 130. 

(8) (19181 37 C.li.J. 626. 


(8) (1893) 30 Cal. 370. 
1934 M/66 A 56 
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the Privy Oouncil decision was followed. 
The Code applicable to it was, no doubt, 
that of 1882 ; but the opinion was clearly 
expressed that the law had not been altered 
by Order 21, rule 22 of the present Code. 
The ruling referred to above. Doraiswanii v. 
Chidambaram Pillai (3). expressly dissents 
from RaQiinathastoami Ayyangar v. 
Gopaul Bao (9). In view of the conhict- 
ing opinion on the point, we think that 
the best course is to refer for the decision 
of a Full Bench the following question 

Whether, in a case where notice under 
Order 21, rule 22 has not been issued and 
the omission is due not to the fact that 
sub-rule (2) has been applied, but to the 
fact that notice was not asked for, a sale 
held in execution is void or merely void- 
able. as against the person to whom notice 
should have been, but was not issued. 

If the answer to the question above 
pj-Qpounded is that the sale is void, as 
against the 3rd defendant, a further 
question arises — that of limitation, t 6., 
whether the article of the Limitation Act 
applicable is 16G or 181 or some other and 
if 30 which article. On this point again, 
there is a considerable divergence of 
opinion. In the decision reported in 
Seshagiri Bao v. Srinivasa Bao (10), it 
has been held that, when a sale is abso- 
lutely void, for want of jurisdiction, the 
article applicable is article 181. The 
same conclusion was arrived at in Bam 
Kinhar V . Sthiti Bam [S'* . Both of these 
decisions have been dissented from by Sir 
Francis Oldfield and Venkatasubba Rao, 
JJ., in Ganapathi Mudaliar v. Erishnama- 
chari (11). (where also a sale was impugn- 
ed as void), the first on the ground that 
the decision was supported by reference to 
an unreported case and not by any 
independent reasoning and the second on 
the ground that the relevant part of the 
judgment was obiter. As to the Madras 
case, the ratio decidendi — which the 
Judges possibly considered too obvious to 
require statement — doubtless was that a 
void sale need not be set aside. In the 
Calcutta Law Journal Case, the decision, 
it is true, ultimately rested on section 18 
of the Limitation Act; but the question 
Qf the Article of limitation applicable did 
arise directly in the suit and we think that 


the decision on it can scarcely be dismis- 
sed as obiter. 

In another case, Bahu Das Narahi 
Singh v. Muhammad Usuf (12), but 
there it was held that what bad 
occurred was a mere irregularity and 
the Court had jurisdiction to sell. 
In other words, the decision was that the 
sale was voidable and not void. It was 
no doubt, that article 166 governed all 
applications “ on whatever grounds ” to 
have an execution sale set aside, but that 
is not to say that the same article applies 
to cases, where the sale is void and need 
not be set aside at all. 

In a Madras case, Bamayya v. Bam^ 
amma (13), it was held that article 166 
governed all applications, under section 47, 
Civil Procedure Code, to set aside sales, on 
the ground either of illegality or irregularity. 
In Neelu Neitkiar v. Subramania Moo- 
thanil), it was a notice under Order, 21, 
rule 66 that was in question. The decision 
was that article 181 did not apply. There is, 
however, in the course of the judgment, a 
reference to the issue of the notice, required 
by Order 2, rule 22. as being a condition 
precedent to the validity of any execution 
proceedings. One of the Judges was a 
party to the decision in Visva7tatha7c 
Chetty v. Somasundaram Chetty (6). 

In Bagu7iathasami Ayyangar v. Gopaul 
Rao (9), the judgment in which Sir Francis 
Oldfield, J., concurred, was delivered by 
Ramesam, J., who laid down that where 
an execution sale is void, it need not be 
set aside. The question of limitation did 
not arise ; but, if it had, presumably the 
decision would have been that article 166 
did not apply. This decision was dissented 
from in Doraiswami v. Chidambaram 
Pillai (7). by Spencer and Krishnan, ,TJ. In 
A. A. O. No. 74 of 1922, Spencer and Oeva- 
doss, JJ., dissented from Seshagiri Bao v. 
Srinivasa Bao (10) and followed Gana- 
pathi Mudaliar v. Krishnamachari (11). 
In A. A. O, No. 77 of 1921, Spencer, J., 
did not decide the question of limitation. 
Venkatasubba Rao. J.. held that the sale 
in question is void He held further that 
the application then under consideration 
was, ID substance, one to declare that the 
sale was inoperative and that therefore 
article 166 could not govern it. 


V 


(9) 192a Mad. 307. 

(10) (1920) IS Mad. 313. 

(11) 1922 Mad. 417* 


(12) (1921) 61 T.O. 823. 

(13) 1932 Mad. 96. 
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I noad refer 60 only two more 
Madras oases. Id one of them, Muthiait 
CheUiar v. fiawa Sa/(i6 (li), Oldfield and 
Tyabji, JJ., disafjreed as to the applicability 
of article 166. Oldfield, J., was of opinion 
that the applioatioo, though it may have 
been made under section 47, Civil Pro- 
cedure Code, wds essentially one to set 
aside a sate and was therefore barred under 
article 166. In the other, Payidan-ta v. 
Ziashminarasammi (15), the question we are 
now oonsideriog did not arise. Sadasiva 
Aiyar, J., however, did refer to it. His 
• opinion was that, if the application he was 
dealing with was one to set aside the sale, 
as distinguished from one for a declaration 
of the invalidity of the sale as against the 
applicant's rights, it was barred by 
'limitation, under article 166. 

Ooly one other decision need be 
■ mentioned — that in Mani Singh Mandhata 
V. Nawab Bahadur of Murshidabad (16), 
whioh is in favour of the view that article 166 
governs all applications under section 47. 
Civil Procedure Code. As the correctness 
of the decision in Seshagiri Rao v. 
Srinivasa Rao (10) has been doubted, we 
think that the question should be referred to 
a Full Bench for final decision. Essentially 
the question is this — where a sale in 
execution is void against a particular 
person, is it a necessary part of his 
remedy that he should ask to have the sale 
set Aside? If the answer is in the affir* 
mative, then probably article 166 applies. 
"If on the other band, he need not get tho 
sale set aside, but his application can be 
treated as one for a declaration that the 
sale is void as against him. article 181 
would seem to govern the case. Toe 
question we would refer to the Full Bench 
is this : 

Where a sale in execution is void as 
against a party and he applies for relief 
under section 47, Civil Procedure Code, or 
otherwise, what is the period of limitation 
^that governs his application ? 

Opinion op the Fqll Bench. 

Schwabe, C. J. : — If this matter were 
•free from authority, I should incline to the 
view that non*oomplianoe with the 
provisions of Order 21, rule 22 was a 
material irregularity, and not an illegality, 
^whioh would make the subsequent sale a 


nullity. In England, there was a rule of 
Common Law that judgments, after the 
lapse of a year and a day, could not be 
executed unless an order for what was 
known as a scire facias was first obtained. 
There are authorities to the effect that the 
disregard of that rule rendered a 
subsequent sale in execution voidable and 
not void: S )0 Balanchenay v. Bart (17) 
and Good Title v. IJ^id Title (18) ; and the 
same rule applies in America— see Freeman 
on Void Judicial Sales, page 97. But in 
my judgment, there are authorities here to 
the contrary whioh preclude such a view 
being taken here. In Gopal Chunder 
Ghatterjce v. Gunavioni Dasi (3), ttieir 
Lordships of the Calcutta High Courr, laid 
down that a notice under section 248 of 
the Code of Civil Procedure of 1882 was 
necessary, in order that the Court should 
obtain jurisdiction to sell a property, by 
way of execution as against the legal 
personal representatives of the deceased 
judgment-debtor. In Raghunath Das v. 
Siindar Das Khetri (4), the judgment- 
debtor had become an insolvent and a sale 
in execution took place without proper 
notice, under the sale section and their 
Lordships of the Privy Council held that 
the sale was a nullity. In the case before 
us, no notice has been given of exeoution 
proceedings to the infant petitirners 
although a year had elapsed since the 
decree ; but I can see no difference in 
principle between the position of legal 
representatives of a deceased judgment- 
debtor, or the Official Assignee of the 
judgmeot-debtor’s estate, and that of a 
party to the suit, who has not himself been 
served with notice of an applioation?for 
exeoution, more than a year after the 
decree, and is ignorant thereof. Tbe 
provision for notice in tbe two oases of 
legal representatives and of parties, when 
more than one year has elapsed, ^.re 
contained in the same rule^ Order 21, 
rule 22 , which is in tbe same terms as 
section 248 of tbe Civil Procedure Code 
of 1882, and I do not think that i' is 
possible to hold that in one case failure 
to give notice is a mere irregular<ty, 
while in tbe other it results in tho 
Court having no jurisdiction to sell at »11|^^ 
In Shyam Mandat v. Sitinath Banerjee (5) 
Mookerjee and Cuming. JJ., held that:' 


(14) (1914) 37 M.L.J. 605. 
flB) (1916) as Mad. 1076. 

(16) (1919) 46 Oal. 694 (P.O ). 


(171 4 Q.B. 707. 

(18) 9 Dowling 1009. 
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a proper notice, under Order 21, rule 22, 
sfter the lapse of one year from the decree, 
was the very foundation of the jurisdiction 
itself, and that failure to pive it rendered a 
sale inoperative, even as against a stronger. 
It is right to point out that in that case an 
application was made to prevent the 
confirmation of the sale, before it was 
completed, and no question of limitation 
arose, but the grounds of the decision are 
quite clear and unless we disagree with 
them they are conclusive of this point. 
In Viswanathan Cheity v. Somasundaram 
Ohetty '6' a bench of this Court held that 
the non issue of notice under Order 21, 
mle 22 was a mere irregularity, and not 
an illegality, affecting the jurisdiction of 
the Court to execute the decree ; and 
«D Doraiswami v. Chidamharavi PiUni <7) 
Spencer, J., took the same view : and 
Krishnan. J., stated that he would have 
been in favour of referring the matter to a 
Full Bench bub for the decision of the 
Privy Council in Malkarjnn v. Nnrhari (2) 
which he considered, reoered it unnecessary 
to do so. The ground, on which the Privy 
Council cases referred to abcve were sought 
to be distinguished from this case, was 
that Order 21. rule 22 differed from 
section 248 of tbo Civil Procedure Code of 
1882, in that Order 21, rule 22 provides 
iha-t the Court can issue process in 
execution, without issuing the prescribed 
notice, if, for reasons to bo recorded, it 
considers that the issue of such notice, 
would cause unreasonable delay, or would 
defeat the ends of justice, while there was 
no such provision in the Code of 1882 ; 
and that as there is now a discretion in 
the Court to excuse the notice, it follows 
that the failure to give such notice must 
be a mere irregularity. I am not able to 
follow this reasoning. I do not appreciate 
how the failure to give such notice can 
faave any different effect, under the new 
Code to what it had under the old Code, 
merely because the new Code provides 
. that in certain cases the Court can disoeose 
with the notice. In my judgment, the 
only effect of this sub-section is to give 
the Court jurisdiction in certain cases 
in which without it the Court would 
have none. Malharjun v. Narhari (2i is 
iaot an authority to the contrary ; for, 
fn that case, notice was served on a person, 
.wboDD the Court bad ordered to be treated 
as the legal representative of a deceased 
ffarty and wbOi it was subsequently held, 


was not the proper legal representative 
and the Privy Council held that this was a 
mere irregularity, as the Court was acting 
within its jurisdiction, though wrongly. 
Reioa Mahton v. Bam Kishen Singh (19) 
was relied upon, as an authority against 
this view. In that case, there were cross - 
decrees in separate suits and execution 
was ordered on one of them, without 
taking into account the other, although it 
was provided by section 246 of the Code 
of 1877, now Order 21, rule 18, that 
execution can only issue for the balance if 
any, between the two decrees, and it was 
held by the Privy Council that this was 
an irregularity and did not render the sale 
void. Their Lordships held that the Court 
had jurisdiction to sell, and that the 
purchaser was no more bound to enquire 


into the correctness of the order for 
execution than into the correctness of the 
judgment, upon which the execution was 
issued. This is an illustration of a case, 
where the Court was acting within its 
jurisdiction on the proper interpretation of 
the section of the Code applicable, and 
does not assist in arriving at the proper 
interpretation of another section. It 
follows that the answer to the first ques- 
tion referred is that the sale is void. 

The other question referred is what is 
the period of limitation that governs an 
application for relief, where the property 
has been sold in execution and that sale is 
void ? If the application is an application, 
under the Code of Civil Procedure, to set 
aside a sale in execution of a oeoree, the 
article of the Limitation Act of 1908, 
applioablo is 166 and the period of 
limitation is 30 days from the date of the 
sale. If nob, the application is one fox 
which no period of limitation is provided 
elsewhere and it will be governed by 
article 181, the period of limitation being 3 
years from the date when the right to 
apply accrued. Lord Davey delivering the 
judgment of their Lordships of the Privy 
Council in Khiarajmal v. Daim i20), a 
case where the Court had sold wiihoub 
jurisdiction the property of persons who 
were nob parties to the proceeding or 
properly lepresented on the record, said: 

“ As against suoh persons the decrees and sales 

miLhT K® a- be a nullity and 

might be disregarded, without any proceeding 

to set them aside. II authority be desired for- 


(20) (1905) 33 Oal, 396 (P.O.). 
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theie elemeotary piopoaitioDS* it may be found 
io the jadsmeot of Sir Batoes Peacock, in Kis}ien 
Chunier Ohose w. Ashoorun (31). 

That is direct authority for the pro- 
positioD that in euoh a case it is not 
I necessary to apply to the Court to set 
' aside the sale. If it is possible for the 
petitioner in this case to proceed without 
applying to set aside the sale, he could 
avoid tbe harsh limitation imposed 
hy article 166. In my judgment, be can 
■ do so. He could, but for tbe provisions of 
‘ section 47 of tbe Civil Procedure Code of 
' 1908, bring a suit for possession of 
the property sold, and the purchaser 
would nob be able to rely upon the 
Court'Sale as a defence : because that sale 
is a nullity and the Privy Council has 
held that it is not necessary to take any 
steps to set it aside. By reason of 
section 47, all questions arising between 
parties to tbe suit relating to execution 
ought to be determined by tbe Court 
executing the decree, and not by a 
separate suit ; and it has been held that 
tbe fact that a court purchaser is a 
necessary party would not prevent tbe 
application of this rule. But this is only 
a question of procedure and tbe Court 
may treat the proceeding under this 
section as a suit, subject to any objec- 
tion as to limitation. It is unnecessary 
to consider whether the effect of this is 
that the period of limitation to be applied is 
tbe period provided by tbe Limitation Act, 
in respect of applications, or that provided in 
respect of suits. If the former, tbe period of 
limitation will be 3 years under article ISl ; 
and if tbe latter, the 12 years provided in 
tbe case of suits to recover possession of 
immoveable property. I cannot agree 
; with tbe view that all applications under 
; section 47 are governed by article 166 ; nor 
I do I think that tbe statements in oases 
j to that effect are more than obiter dicta \ 

> the intention being to express tbe view, 
with which I agree, that if an application 
is an application to set aside a sale 
in execution of a decree, it matters not 
whether tbe application is made under 
section 47, or under Order 21, rule 90. 

J. Seahagiri Hao v. Srinivasa Bao (10) 

I* is a direct authority for tbe proposition 
• that when a sale is absolutely void for 
want of jurisdiction, the article applicable 
I is article l&l and in my judgment, in 
view of the decisions of tbe Privy 

(31) (1668) 1 Marsh 647. 


Council referred to above, that case was! 
rightly decided. I 

Tbe petitioner is tbe guardian of infants, 
who were properly before tbe Court ae 
defendants in the original suit, and tbeit 
interest in the property was liable to be 
sold in execution in satisfaction of tbe 
decree, and they cun only be permitted .to 
recover possession ot tbe property on 
payment to the purchaser of what be hat 
paid, together with interest thereon, at 6 
per cant, less any amount he may have 
received for mesne protite, and in the 
absence of agreement, this petition must 
go back to the Court of first instance, cc 
ascertain tbe amount and fix the date o) 
payment and make tho necessary order for 
carrying out this direction. In view of 
the fact that the petitioner chose to frame 
his application under Order 21, rule 90, 
and to make unfounded charges of fraud 
against tbe respondent, there will be no 
costs here or below. 

Ramesam, J ; — Tbe facts of tbe case 
and questions referred to the Full Bench 
are stated in tbe Order of Reference. 

The first question is — whether the sale 
is void, no notice having been issued under 
Order 21, rule 22. Three possible viewB 
may be taken on the effect of want of 
notice under Order 21, rule 22 of tbs 
new Code. 

(1) Tbe want of notice is only an 
irregularity. This is the view taken by 
Oldfield, J . in Viswanatkan Chcttrj v. 
Somasundaram Chetty (6) and I agree 
with bis judgment. 

(2) Tbe sale is void. This is th& 
decision of the Privy Council under tbe old 
Code in Bagunath Vas v. Sundar Daa^ 
Khetri (4), and it may be said that tbe 
addition of clause 12) in the new Code 
does not make any difference, when the 
mind of the Court was not applied to tho 
need for notice. 

(3) An intermediate view may bo 
taken, viz., if the case is one to 
clause (a) of Sub-section (l) of rule 22 
applies, then tbe want of notice ® 
merely an irregularity ; and if danse fo) 
applies, tbe sale is void for want of notice. 
In this way, Baghunath Das v. Sundra 
Das Khetri (4), may be distinguished. 

Now I confess there is sometbing 
said in favonr of each of these views. ^14 
that oan be said in favour of (1) has been, 
said by Oldfield, J.. in Viswanatkan Oketiu 
V. Somaaunda/ram Chetty (6), (with wbiols* 
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I agree) and by Spencer, J., Dorai&wami v. 
Chidamharavi Ptllai (7). 

Incidentally I may point out that the 
point does not strictly arise in DoraisivaTni 
V. Chidambaram Pillai (7). There, the 
sale took place on 17tb January, 1916- 
The judgment-debtor died on the 16th 
December, 1915. The application for 
attachment for sale must have been ordered 
and the proclamation of sale must have 
been settled before his death. It does not 
appear that an application for execution 
bad to be made or was made alter his 
death ; and if there was none, it cannot be 
said that Order 21. rule. 22. was violated. 
If the sale in that case was void, it must 
be only on the ground that the judicial 
proceeding after the death of the judgment- 
debtor and without bringing any legal 
representative on the record was void, as 
held by Oldfield, J., and me lu Paghu?tatha~ 
swami Ayyengar v. Gopavl Pao (9l ; but 
Spencer and Kriabnan, JJ., dissented from 
this view. In the judgment of my Lord, 
my Lord bas given reasons against adopting 
the reasons of the decision in Viswanatham 
Chetty V. Soviasundaram Chetty i6), and 
of Spencer, J., in Doramcami v. Chidam- 
baravi Pillat 17). 

2. The second view was adopted in 
Shyam Mandal v. Satinath Banerjee (5), 
(dissented from by Spencer, J., in Dorai- 
S 7 ca 7 ni v. Chidambaram Pillai 17), is sup- 
ported by the judgment of the Privy 
Council in Paghunath Dan v. Sundar Das 
Khciri (4), and now by my Lord tbe Chief 
Justice. I understand that my brother 
Waller, J., also agrees with this view. 

3. Tbe third view was urged before 
Oldfield, J., and myself and was rejected 
by US in Viswanathan Chetty v Soma- 
sundaram Chetty (6). As my Lord now 
points out there is something to be 
said in its favour ; but tbe language of 
tbie Judicial Committee which does not 
make any distinction between clause (a) 
and clause (6) of section 248 of tbe old 
Code (corresponding to Order 21, rule 22 
of tbe present Code) prevents us from 
accepting it: 

With DQ strong inclination in favour of 
any one of tbe three views stated above, 
and in order that our judgment may be 
unanimous, I would formally drop the oon> 
elusion 1 adopted in Viswanathan Chetty 
v« Somasundaram Chetty (6)> and agree 
with my Lord and Waller, J., on tbe first 
^qestion referred to the Full Bench. 


Tbe second question referred to tbe FuD^ 
Bench presents no difficulty. Once we are 
agreed that Raghunath DasY, Sundar Das 
Khetri (4) applies, that case is conclusive 
that tbe sale bas not got to be set aside. 
Only if it bas to be set aside, article 166 
applies. If not, article 161, when the 
matter arises, under section 47 ; or 
article 144 when tbe question arises in a 
suit, as in Paghunalh Das v. Sundar Das 
Khetri (4), would apply. I agree with my 
Lord’s proposed answer to tbe seconct 
question and with the further order as to 
mesne profits and costs. 

"Waller, J. : — I agree entirely with the- 
judgment of the learned Chief Justice and. 
have nothing to add to it. 

Reference answ ered. 
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Schwabe, c.-i., Oldfield and 
Ramesam, -tj. 

Chetty and another — Appellants 

V. 

G. S. Alagiri Atyar and Res- 

pondents. 

L. P. A. No. 13 of 1922, decided on 23rd 
April, 1923, from tbe judgment of Krishnan. 
J., in A.A.O. No. 418 of 1921. 

(a) Insolvency-"- Petiticn is permi ssible in respect 
cf liguiaated demands. 

It id only ID reepeot of liquidated demands that 
insolveno; petitions can be presented. 

(b) Tort — Conversion^ Judg7n€nt in conversion 
does not pass property until it is satisfied^ Distinc- 
tion between detinue and conversion or trover was 
pointed out, 

A judgment in oonveteion does not pass the 
property to the defendant unless and until it is 
ratiefied. Mere proof in bankruptcy does not 
amount to eatiafaotion so as to pass the property 
nor, does it seem, would part eatiafaotion by exe- 
cution or by receipt of dividend in bankruptcy 
have that effect. The plaintifi can after judgment 
elect to look only to this ohanoe of obtaining 
satisfaction by execution or by proof in insolvenoy 
and give up his claim to the property. There are 
two distinct forms of action which oonld be 
brought against a defendant who has or shonld 
have moveable property of the plaintiff in his 
possession. They are known as detinue and conver- 
sion, tbe latter being in the old law also called 
trover. In the former the suit is primarily for the 
return of tbe obettel to which is asally added e 
claim for its value in delanlt of its teUm. The 
decree in such an action takes two alternative 
forms with the same effect. One is fox tbe return 
to the plaintifi within a limited time of the 
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ohaUel or its value together with damages, it aoj, 
lor he detention and the other is for o sum being 
the value plus the damages for its detention to be 
reduced to the damages only if the chattel is 
returned In a oertain time. In either case the 
option to return or to pay ie in the defendant but 
the Court may in proper cases order tbo specific 
delivery of the chattel which the defendant most 
comply with on pain of contempt or it may order 
the issue of a writ of delivery to the BherifI 
directing him to seize the chattel. The action for 
conversion or trover is for damages only and is as a 
a rule for the value of the chattel and is based on 
an allegation that the defendant has converted the 
chattel to bis own use by some wronglul dealing 
with it. (jl‘^71) L-C. 6 C P. £84 : (I9i0) 11 K.B. 
436 at 4S6. Foil,] 

(o) Transfer of Fropertii Act, S, tS^Spfcific 
Eelief Aci, S- 18— Principle apphes in ease of 
moveablrs 

If there is a sale or pledge to a bona fide 
purchaser or pledgee for value by one wbo has no 
title, if that person subsequently obtains a title, it 
enures to the beoefi' of tbe purchaser or pledgee. 

T. M. Krishnaswamt Aiyar and N. Siva- 
ramakrishna lyer^ for Appellants. 

S. Panchapagesa Sastri — for Respondents. 

Sch.wabe, C. J. : — This suit having been 
dismissed on the ground that on tbe facts 
stated by the plaintiff there was no cause 
of action, we must assume for the purpose 
of this appeal that those facts are correct. 
On this assumption tbe plaintiff was the 
owner of a ring of the value of Rs. 1,000 
and lent it to the 1st defendant. The 
plaintiff was liable to tbe 1st defendant on 
a promissory note for Rs. 2,500 and tbe Ist 
defendant was liable to tbe plaintiff for 
Rs. 2,072-8 0 being the Ist defendant’s 
contribution in respeot of a joint bond 
which tbe plaintiff bad discharged. Tbe 
1st defendant assigned tbe promissory note 
to one Mikka Pillai who brought an action 
on it, O. S. No. 21 of 1915 in the Salem 
District Court against the plaintiff. On 
the 7th March, 1913, the plaintiff presented 
an insolvency petition against tbe Ist 
defendant. In that petition he alleged 
that the Ist defendant was indebted to 
him in Rs. 3,072-8-0 made up of the 
Bs. 2.072-8 0 and Rs. 1.000 the value of 
the ling whioh be alleged tbe Ist defen- 
dant refosed to return. He alleged that 
there was no oonsiderabion for the assign- 
ment of the promissory note to Mikka 
Pillai and that it was a fraud on tbe cre- 
ditors and he proposed to set it off against 
bis olaim, whioh would thereby be reduced 
to Bs. 572-8-0. Three days after tbe pre- 
. sentation of tbeVh^f>ion the lat defendant 
* pledged the ring with the 2nd defendant, 


who is now represented by the 5bh and 6tb 
defendants, it is said for Rs. 725. The 2nd 
defendant took it without notice of any 
olaim to it by tbe plaintiff. In O. S. 
No. 21 of 1915 tbe plaintiff set up against 
Mikka Plllai's olaim on tbe promissory note 
the Rs. 2,072 due by the Ist defendant 
and also Rs. l.OOO the value of tbe ring no 
doubt on the basis that Mikka Pillai was 
cot a holder in due course of the note. 

The insolvency pftition was heard, the 
Ist defendant not appearing and ho was on 
tbe 2nd of December, 1915. adjudicated 
insolvent; the District Judge hohliug that 
tbe assignment of tbe promissory note to 
Mikka Pillai w«s fraudulent and also 
bolding, though be gave no reasons, that 
tbe plaintiff was entitled to Rs. 1,000 in 
respect of his ring with tbe result that he 
became a creditor of tbe insolvent for 
Rs, 572-8-0 instead of being his debtor in 
Rs. 427-8-0 the difference against him in 
respeot of the two other cross claims for 

Rs. 2,500 and Rs. 2.072-8-0. 

In due course the plaintiff put in bis 
proof for Rs, 572-8*0 and it has been 
admitted. Subsequently he alleges that he 
discovered that the ring was in possession 
of the 2Dd defendant and brings this suit 
for its recovery. Owing to certain crimi- 
nal proceedings the ring is in fact in the 
custody of the Magistrate’s Court at Attur, 
but for the purpose of this suit it must be 
treated as still in the possession of the 
pledgee, the 2nd defendant. The 2Dd 
defendant contends that the plaintiff has 
definitely elected to treat the ring as the 
property of tbe Ist defendant, first by bis 
petition in insolvency and subsequent proof 
whereby be has treated tbe value of it as a 
debt due to him and used part of it as a set 
off against the balance of the insolvent s 
olaim against him, and on the other part 
has filed bis insolvency petition, and that 
the Court by allowing the petition and sub- 
sequently admitting tbe proof has accepted 
his contention, and that this involves a 
decision that the property in the ring has 
passed to the Ist defendant, from which ifc 
follows that the plaintiff has no longer 
any olaim to it. Secondly reliance was 
placed on the plaintiff having 
suit by Mikka Pillai used tbe Rs. 1,000 or 
part of it as a debt due from the 1st 
defendant and therefore available for him 
as an answer to Mikka PiUai’e claim on 
tbe promissory note. I think there is 
nothing in tbe latter contention. Appa- 
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fently Mikka Pillai bad no claim at all, 
and DO auch sefe off has in facb been 
allowed againafe him, it being unnecessary 
to consider the question in view of the 
fact that the negotiation to Mikka Pillai 
has bean held to be fraudulent. We have 
not gob the full facts as to this before us. 
Bub I assume this to be the position from 
the fact that the plaintiff has only been 
allowed to prove on the basis that he is 
indebted on the promissory note bo the 
Ist defendant and nob to Mikka Pillai. 
But the use that the plaintiff has made of 
his right against the Isb defendant in 
respect of the ring in the insolvency peti- 
tion stands on a different footing and gives 
rise to a difficult question in respect of 
which there is little authority. 

The District Munsif has held that the 
plaintiff baa lost his title to the ring and 
the District Judge has held to the contrary, 
and on appeal Krishnan, J., agreed with the 
District Judge and Venkatasubba Rao, J., 
with the District Munsif. 

The matter is not rendered more easy by 
the fact that in my judgment the Isb 
defendant ought not bo have been adjudi- 
cated on this petition. I know of no 
principle on which a debtor can turn 
himself into a creditor for the purpose of 
presenting an insolvency petition by setting 
off the value of property unlawfully 
detained or converted by another against 
a 1 quidated claim by that other against 
him, and so leave a balance due to him in 
respect of the dealings between them. For 
it must be remembered that it is only in 
respect of liquidated demands that insol- 
vency petitions can be presented. Rut he 
has been allowed to do so in this case and 
we must deal with it accordingly. The 
plaintiff cannot by this apparently irregular 
order of adjudication be in a better posi- 
tion than he would have been if be bad 
recovered judgment for Rs. 1,000 damages 
for conversion of the ring, and in my 
judgment, we must look upon the adjudi- 
cation as equivalent to such a judgment, 
for the conversion of his ring by failure to 
deliver it up on demand, and we must 
look upon that judgment as satisfied to 
the extent of Rs. 427-8-0 by being used to 
that extent to extingnish the balance, 
which would otherwise be due from the 
plaintiff to the let defendant. For the 
balance of this claim for Rs. 1,000 the 
plaintiff bag attempted to obtain satisfaction 
hy proof in the insolvency but so far has 


received nothing by way of dividend in 
respect thereof. 

The question then arises whether a judg- 
ment in conversion passes the property to 
the defendant unless and until it is satis- 
fied. I think not. The leading case on the 
subject is Brinsmead v. Harrison (1). In 
that case, there had been an action for 
conversion and detention of a piano which 
resulted in a money judgment for an amount 
presumably the value of the piano, and the 
judgment being unsatisfied, a second suit 
was brought in detinue to recover the piano 
from another person in whose possession 
it was. The defendant set up that by the 
judgment in the former suit the property in 
the piano passed to the defendant in that 
suit and that therefore the plaintiff could 
not sue. But the Court of Common Pleas 
held that the property did nob pass under 
such a judgment without satisfaction, the 
judgment being treated as an assessment of 
the value and the satisfaction of the judg- 
ment as the payment of the price. This 
case has always been treated as good law. 
It is worth calling attention to the fact that 
there are two distinct forms of action 
which could be brought against a defendant 
who has or should have moveable property 
of the plaintiff in bis possession. They 
are known as detinue and conversion, the 
latter being in the old law also called 
trover. In tbe former the suit is primari- 
ly for the return of tbe chattel to which is 
usually added a claim for its value in 
default of its return. The decree in such 
an action takes two alternative forms with 
the same effect. One is for the return to 
tbe plaintiff within a limited time of the 
chattel or its value, together with damages 
if any, for its detention, and the other is 
for a sum being tbe value plus the 
damages for its detention to be reduced to 
the damages only if the chattel is returned 
in a certain time. In either case the 
option to return or to pay is in tbe 
defendant, but the Court may in proper 
oases order the specific delivery of the 
chattel which the defendant must comply 
with on pain of contempt, or it may order 
the issue of a writ of delivery to the 
Sheriff directing him to seize the chattel. 
Tbe action for conversion or trover is 
for damages only and is as a rule for the 
value of the chattel and is based on 
an allegation that the defendant has 


(1) (1871) L B. 6 0.P. 584. 
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I QODVerted tbe obabtel to bia own use by 
some wrongful dealing with it. oneinstanoe 
of wbioh is tbe refusal to deliver upon 
demand, and on a decree of this kind 
tbe defendant has no option to deliver up 
the chattel nor has the plaintiff a right to 
demand it. 

I have called attention to this distinction 
because it has been suggested that the rule 
in Brtnsviead v. Harrison (1) applies only 
to actions in detinue and not to actions in 
conversion. I confess that to me the sug- 
gestion is attractive, but in my judgment 
tbe weight of authority is against it. 
£rin$mead v. Harrison (1) itself is a clear 
authority to the contrary. In In re Gmhs* 
bourg (2) Sterndale, M. B., says : The 
order he has obtained amounts to nothing 
more than judgment in detinue or trover 
for tbe value of the goods and it has not 
been satisfied. It has been clear law since 
tbe case of Brinsmead v. Harrison (1) that 
such a judgment unsatisfied does not operate 
to transfer tbe property to the person 
against whom judgment was obtained or 
prevent tbe true owner from suing a third 
person, not tbe original wrong-doer for tbe 
return of tbe plaintiff’s goods which that 
third person continues to detain from him. 
That was tbe exact point determined upon 
the new assignment in Brinsynead v. Har- 
rison (1) and that decision is conclusive 
against the appellants on this point. ” It 
is true that Warrington, L. J., at page 447 
says " 1 think it is settled that a judgment 
for the recovery of goods or their value or 
for tbe value of the goods to be reduced if 
the goods are delivered, does not of itself 
transfer tbe property to the defendant, 
but only if and when it is satisfied by 
actual payment of tbe value [Brinsmead v. 
Harris m thus confining bis judgment 
to oases of detinue. In Ex parte Drake^ 
In re Ware (3). which is not unlike tbe 
present case in which Brinsmead v. Harri- 
son (1) was followed, it was unnecessary to 
discuss this point as the previous action 
bad been in detinue. 

Some doubt, however, is thrown on tbe 
matter by Bradley and Oohen, Ltd. v. Bam- 
say and Co. (4). In that case Pbillimore, J. 
held that the principle of Brinsmead v. 
Harrison (1) applied only to cases of deti* 
cue, and in Court of appeal, Kennedy, L. J., 
with whose judgment (^zens Hardy, M. B. 

(3) (1990.) a K. B. 436. 

(8) 5 Ob. D. 866. 

(4) (1913) 106 L T. 771. 


agreed says that be agrees with Pbilli- 
more, J., on this point. But be adds that 
the earlier judgment obtained was for the 
price of the goods in question and tba^' there- 
fore tbe judgment obtained was different 
from the judgment in Brinsmeadv. Harri- 
son (1) and prevented tbe plaintiff suing 
again. But Buckley, L. J., points out that 
tbe judgncent in that case was not a judg- 
ment for damages but for the price of tbe 
goods as on a sale, and ho so explains tbe 
judgment of Pbillimore. J The <^ffeDdant 
in tbe earlier case bad at one time at any 
rate bad the property from tbe plaintiff on 
sale or return, and I think that the decision 
in that case can be explained without in 
any way cutting down the effeot of the 
judgment in Brinsmead v Harrtson (1), on 
tbe ground that tbe earlier judgment was 
based on tbe election by tbe plaintiff to 
treat a contract of sale or return of the 
goods, which bad in fact been determined, 
as still alive and resulting in a sale, for tbe 
judgment was for tbe price and not for 
damages, as is quite clear from tbe fact 
that tbe value, as opposed to the price, 
wbioh would be tbe measure of damages 
for conversion was not considered. It may 
be that if this poiot ever comes before the 
highest tribunal tbe operation of tbe 
principle of Brinsmead v. Harrison tl) will 
be confined to tbe judgment in detinue. 
But in tbe present state of authorities I do 
not think we can so limit it. 

Mere proof in bankruptcy does not 
amount to satisfaction so as to pa^s tbe 
property. See Ex parte Drake, In re 
Ware (3). Nor does it seem would part 
satisfaction by execution or by receipt of 
dividend in bankruptcy have that effeot. 

It is however clear from Ex parte 
Drake, In re Ware (3) that tbe plaintiff 
can after judgment elect to look only to 
bis chance of obtaining satisfaction by 
execution or by proof and give up bis 
claim to tbe property. In In re a Debtor, 
Ex parte Petitioning Creditor (5/ the 
plaintiff obtained a judgment for tbe 
return of a cup forthwith or for payment 
of £50 its value and for £5-5-0 for 
damages and for costs. The cup not being 
returned he signed judgment for the full 
amount and issued a bankruptcy notice for 
non-compliance with that judgment. After 
that date tbe debtor sent up the cup to the 
plaintiff and on tbe bearing of the petition 


(5) (19071 97 Ij.T. 140* 
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claimed that there was do longer a good 
petitioning creditor’s debt as it ought to be 
treated as reduced by the value of the cup. 
The Court ordered adjudication and 
Bigham. J.. said “ It has been contended 
that the property in the cup is still in the 
petitioning creditor. I think, however, 
that by issuing the bankruptcy notice 
and presenting the bankruptcy petition 
the creditor tinally elected to abandon 
the property in the cup to the debtor, 
and that it now ve^ts in him and will form 
part of the estate in bankruptcy.” This 
was not necessary for the decision of the 
case because the debtor failed to exercise 
the option that was given of returning the 
cup forthwith, with the result that the 
judgment became a money judgment and 
he having lost his option, was liable for 
the full amount of the judgment and could 
properly be adjudicated for non compli- 
anco i and I am not satisfied that if the 
plaintiff had subsequently found the cup 
ID the hands of a third party, he could 
not on the principle of Brinsmead v. 
EarTison (l) have sued that person for it. 
But however that may be I think there is 
much more here. The plaintiff when be 
petitioned in insolvency had no judgment 
at all nor anything equivalent to one. But 
what he did was to allege that the 1st 
defendant owed him Ra. 1,000 as a liqui- 
dated amount, and set off about half of 
that amount against a debt due from him 
to the insolvent and then used the balance 
as a liquidated amount to support his in- 
solvency petition, and in my judgment that 
amounts to a definite election to abandon 

all right to the ring iu favour of the Ist 
defendant and to look only to the advantage 
of getting rid of the balance of his own 
debt to the Ist defendant, and the hope by 
the pressure of insolvency proceedings of 
getting payment of the balance from the 
Ist defendant. It follows that at the date 
of the pledge to the 2od defendant the Ist 
defendant had a good title to the ring and 
the plaintiff bad none ; or that at least on 
the date of the adjudication the plaintifi 
gave up all further interest in the ring and 
that if the 1st defendant had no title at 
the date of the pledge he got one on the 
date of adjudication on the principle of 
feeding the title as it is called in White Horn 
Brother v. Davison (2) or fonoarding title 
as it is called by PhiUimore, J,, in 97 L. T, 

1 140 the principle being that if there is a 
sale or pledge to a bona fide purchaser or 


pledge for value by one who has no title, 
if that person subsequently obtains a 
title, it enures to the benefit of the pur- 
chaser or pledgee. 

On these grounds I think that the judg' 
ments of the District Munsif and Venka- 
tasubba Rao, J., are correct and that the 
appeal must be allowed with costs through* 
out. 


Oldfield, J. : — I agree. 


Ramesa: 


11 




J. : — I agree. 


Appeal alloioed* 
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SCHWABE. C.J., PHILIilPS AND 

Ramesam, JJ. 

Abdtil Sattar Sahib — Petitioner 

V. 

The Special Deputy Collector, Vizagapa- 
tarn Harbour Acquisition and others — Res* 
pondents. 

Civ. Rev. No. 683 oi 1922, decided on 
20bh November, 1923, from the decision 
dated 30th June, 1922, of Special Deputy 
Golltctor, Harbour Acquisition, Yizagapa- 
tam. 

Land AcquUition Act, S, 18 — Order refusing to 
refer to Oivil Court is not revisable by High Court 
{Case law discussed,) 

High Court b'is oo power uoder8. 115, Civ, Pro. 
Code or uuder 8. 107 of tbo GoveromeDi ol India 
Act. to revise tbe order of a Collector acting under 
the provieione of tbe Land Acquisition Act refus- 
ing to refer to tbe Court, an applioaiion under 
8. 18 of tbe same Act by a person interested, 
requiring him to refer the matter for tbe deter- 
mination of tbe Court* When Colleoiot acts 
under part 111, of which 8. 18 forms part, be is 
acting in a different capacity because be bas there 
to decide certain things but no revision petition 
lies to High Court because he is not a Court at all. 

T. Richmond, I. V. Ramanuja Rao and 
Y, Suryanarayana — for Petitioner. 

The Government Pleader — for Respts, 

Order op Reference to the Full 

Bench. 

Spencer, J. : — This is an application 
under section 115 of Code of Civil Procedure 
asking us to revise tbe proceedings of an 
officer aotitig as Collector under the Land 
Acquisition Act (Act I of 1894) wherein 
be refused to make a reference under 
section 18 to the District Court in a matter 
upon which he had passed an award under" 
section 11. 
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The first questioD is whether a remedy 
lies by way of a revision petition. In Best 
and Co. v. Deputy Collector of Madras (1), 
it was observed by a Bench of this Oourt that 
the proceedings under the Land Acquisi- 
tion Act until the matter oame before Land 
Acquisition Judge were not judicial proceed- 
ings and that the proper remedy of a person 
dissatisfied with the Collector's order was 
to sue under section 45 of the Specific 
Belief Act for an order of mandavius and 
not to file a revision petition. This deci- 
sion professed to be based on the ruling of 
the Privy Council in Ezra v. Secretary of 
State for India [2) confirming the opinion 
of the Calcutta High Oourt reported at 
page 619, that the proceedings resulting in 
the award were administrative and not 
judicial. So too in Easturi Pillai v. 
Municipal Council, Erode (3), it was 
observed that the Collector in making bis 
award whs not acting judicially. It has 
however been decided by another Bench of 
this Court in ParaTnestcara Aiyar v. Land 
Acquisition Collector, Palghat 14). that the 
Collector’s proceedings under Part 111 of 
the Act dismissing an application for a refer- 
ence to the Court regarding bis award are 
judicial proceedings and are subject to 
revision, and I am not prepared to dissent 
from this view, seeing that it is quite 
consistent with wbat the Judicial Com- 
mittee said in the case in Ezra v. Secretary 
of State for India (2). In The Admtms- 
trator-General of Bengal v. The Land 
Acquisition Collector (5) and in Krishna 
Das Roy v. The Land Acquisition Collector 
of Pabta (6), the Calcutta High Court took 
a similar view to that oi this Court in 
Parameswara Aiyar v. Land Acquisition 
Officer, Palghat (4). The Administrator^ 
General of Bengal v. The Land Acquisition 
Collector (5) was followed by another 
Court in Hart Das Pal v. Municipal Board, 
httchnow (7). In British India Steam Havi- 
gaUon Co. v. Secretary of State for India 18), 
the learnad Judges refrained from deciding 
this point. The Deputy Colletor, Calicut 
Division'?. Aiyavu Pillai 19), merely decides 
that Government need not be made a party 

(1) (191^ 30 M.L.T. 308. 

(9) (1905) 89 Cal. 606 (P C.). 

(3) (1919) 48 Mad. 360. 

(4) 11918) 43 Mad . 331. 

6) (1906) 19 0.W.N. 341. 

(61 (1911) 16 0.W.N. 337. 

(7) (1918) 16 0.0. 874. 

(8) (1911) 86 Oal. 380. 

(9) (1911) 3 M.yv.N. 867. 


to a reference under section 18. Thero can 
be no doubt that Government is not a 

claimant ” or '* person interested” in such 
proceedings. In Balkrishna v. Collector, 
" Bombay Suhinhan ” (10), two learned 
Judges of the Bombay High Court ex- 
pressed their disseot from the view taken 
by this Court in Paramesroara Aiyar 
V. Land Acquisition Oiticer, Palghat (4), 
but as they have not in my opinion met 
the reasoning of the Madras Judges, I 
prefer to adhere to the opinions expressed 
in this Court and in Calcutta to the eOect 
that a Collector proceeding under section 18 
of the Act is performing a judicial function 
and, as such, is subject to the extraordinary 
jurisdiction of the High Court. 

In Bombay the doubt is expressed 
whether a Collector acting under sections 18 
and 19 is a Court and, even if he i6 so, 
whether be can be said to ba subordinate 
to the High Court. 

But if as Krisbnan.J., observed, the pro- 
ceedings under those sections are really part 
and parcel of the final award by the Judge 
under section 26 of the same chapter, there 
can be no difficulty iu finding from seotion54 
of this Act and section 3 of the Code of 
Civil Procedure that they are proceedings 
of a Court subordinate to the High Oourt. 

My learned brother desires to have the 
question of jurisdiction referred for the 
opinion of a Full Bench. For my part 
1 should be content to follow the decision 
of this Court reported in the authorised 
reports seeing that it is the most recent 
pronouncement of this Court and it was 
made after a full consideration of the earlier 
oases and is not inconsistent with the 
judgment of the Privy Council. But as my 
learned brother is oi opinion that the ques- 
tion should be referred and I admit that 
there is coosiderable conflict of judicial 
opinion on the point, I agree to the reference 
in the terms proposed by him. 

Odgers, J. : — In this Revision Petition, 
the first point raised is whether this Oourt 
has power to revise the proceedings of an 
officer acting as Collector under the Land 
Acquisition Act refusing to make a reference 
under section 18 of the Act after making an 
award under section 11. 

The question has not been decided* 
uniformly by the Courts in India and^ 
there are authorities both ways. 


(10). 1998 Bom. 390. 
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Id Best and Co. v. Deputy Collector of 
Madras (1), Abdur Rahim, Offg. C.J., and 
Seshagiri Ayyar, J., agreed with the opinion 
of Mukerjee. J., in British India Steam 
l^avigalion Co. v. Secretary of State for 
India 18), and held that this Court could not 
revise an order of reference made by the 
Land Acquisition Collector. Tn British 
India Steam Navigation Go. v. Secretary of 
State for India (8). the learned Judges held 
(page 241) that the Collector when he holds 
an enquiry and makes an award under sec- 
tion 11 is not a Court andis undoubtedly not 
a Court subject to the appellate jurisdiction 
of the High Court. They relied on Ezra 
V. Secretary of State for India (ID [after- 
wards in the P.C. in I.L.R. 32 Gal. G05.] In 
Ezra V. Secretary of State for India (11) 
it was held that the Collector in making 
his award is cot a judicial officer. The 
Privy Council held that the proceedings 
resulting in an award by the Collector were 
administrative and nob judicial and that if 
the judicial ascertainment of value is desired 
by the owner, he can obtain it by requiring 
a matter to be referred by the Collector to 
the Court. 

There is also the case in Balkrishna 
V. Collector , '"Bombay Suburban” (10), 
where Maoleod, O.J., and Crump, J., held 
that the refusal of the Collector to refer 
is not an order of a Court and not as such 
subject to the High Court’s powers under 
section 115 of the Civil Procedure Code. 
They expressly dissent from Parameswara 
Aiyar v. Land Acquisition Collector, Pal- 
ghat (4) (to which reference will be made 
immediate’y) and held that the remedy was 
by way of i.uit as the High Court has not 
been given power bo interfere with the pro- 
ceedings of the Collector. 

On the other side we have Paramesivara 
Aiyar v. Land Acquisition Collector of 
Palghat (4) (Ayling and Krishnan, JJJ. 
The learned Judges there based their deci- 
sion on the view that there is a material 
distinction between Parts II and III of 
the Act and that in rejecting an application 
under section 19 (which falls within Part 
III) the Collector acts judicially and his 
order is subject to revision by the High 
Court. They were pressed anparently by 
the fact that unless such an order was 
open to revision it was not clear what 
remedy a person aggrieved by it possesses. 
The Judges examined the oases Best and Co. 


V. Deputy Collector of Madras (1) and also 
Ezra V. Secretary of State for India (2) and 
British India Steam Navigation Company v. 
Secretary of State for India (8) and as they 
point out the two latter oases practically go 
no further than saying that proceedings re> 
suiting in the award are administrative and 
not judicial. In The Administrator- General 
of Bengal v. The Land Acquisition Col- 
lector (5), the Calcutta High Court held that 
the Collector rejecting an application made 
under section 18 (1) of the Jjand Acquisi- 
tion Act acts judicially and his order is 
subject to revision. They based their 
ruling on the distinction between the Col- 
lector's functions under Parts II and III of 
the Act. Krishna Das Roy v. The Land 
Acquisition Collector of Pabta (6) follows 
this decision. This view has also been 
adopted by the Patna High Court (Saras- 
wati Pattnck v. The Land Acquisition 
Deputy Collector of Ckamparan) (12). 

Although I am inclined to agree with the 
view expressed in Paramesiuara Iyer ' 7 . The 
Land Acquisition Collector of Palghat (4) 
(above) yet I feel that in the ooDflioting 
state of the authorities the law on this 
point should be settled. It may perhaps be 
alleged against the later Madras view that 
there is no authority in the wording of the 
Land Acquisition Act itself for drawing a 
distinction between the functions of the 
Collector under Parts II and HI of the 
Act. The distinction appears to me to be 
necessary though it seems somewhat forced 
and artiGoial. We, therefore, decide to refer 
to a Full Bench this questioo : — 

Has the High Court power under ssotion 
115, C.P.C , or under section 107 of the 
Government of India Act to revise the 
order of a Collector acting under the provi- 
sions of the Land Acquisition Act, 1894, 
refusing to refer to the Court an application 
under section 18 of the same Act by a 
person interested requiring him to refer the 
matter for the determination of the Court. 

Judgment: — Thisis a reference to a 
Full Bench under the following oircum- 
stanoes : The Officer acting as Collaobor 
under the Land Acquisition Act, Act 
I of 1884 decided, in the first instance, 
that certain land to be acquired by the 
Government for harbour purposes was 
Government land and that, therefore, no 
^mpensabion was payable to anybody. 
Being dissatisfied with that decision or 
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advioe one of the persons olaiming to be 
interested in the land, in effeot asked the 
Oolleotor under section 18 of the Land 
Acquisition Act to refer the matter to the 
District Judge. That application was 
refused on the ground that the land beiog 
Government land there was no right to 
compensation and that the Land Aoqui* 
sition Act bad no application at all. A 
revision petition was then brought to this 
Court to revise that order and a preliminary 
objection was taken that this Court has uo 
revisional powers over such orders. There 
is a considerable oonfliot of authority on 
the point and the matter has accordingly 
been referred to a Full Bench. 

The only power of revision this Court 
has got is under section 115 of the Code of 
Civil Procedure. By the terms of that 
section aHigh Court can revise any decision 
made in any case by any Court subordinate 
to such High Court, and in which no 
appeal lies thereto. It is argued first of all, 
on behalf of the Crown that the Collector 
exercising bis functions under section 18 
is not acting judicially ; secondly, that be 
is not acting as a Court : and thirdly, that, 
if be is acting as a Court, he is not a Court 
subordinate to the Htgh Court. The 
autboriiies on the point are in an unsatis* 
factory condition, for in Madras there is 
the decision of a bench in Best and Co. v. 
Deputy Collector of Madras (1), in which 
it was held that proceedings in the nature 
of Mandamus under section 45 of the 
Specific Relief Act lay, because, and only 
because, this Court had no revisional powers 
in the matter ; consequently the revision 
petition in that case was dismissed and an 
application under section 45 of the Specific 
Relief Act was allowed. The matter came 
before this Court again in Parameswara Iyer 
V. Land Acquisition Collector, Palgkat (4), 
where Ay ling and Krisbnan, JJ., having con- 
sidered the early Madras cassi differed from 
the conclusion to which i^ came and held 
that the proceedings were those of a Court 
subordinate to the High Court and granted 
the revision petition. In so doing, they 
were following two oases in Calcutta. The 
Administrator-General o/ Bengal v. The 
Land Acquisition Collector of Pahia (5). 
The same result has been arrived at by 
the Patna High Court in Saraswathi 
Pattack V. The Land Acquisition Deputy 
Collector of Champaran tl2j. Later the 
matter came before a Bench In Bombay in 
Balakrishna Debt y. CoUeotor of Bom- 
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bay (10), and having considered all these 
previous oases, the Bombay Court came to 
the conclusion that Parameswara Iyer v. 
Land Acquisition Collector, Palghat (4) 
was wrongly decided, and that there was 
no power of revision. With that conflict 
of authority we have to make up our own 
minds on the point. 

In Ezrav. Secretary of State for India (2), 
the Privy Council has decided that 
the Collector, exercising functions under 
the Land Acquisition Act down to the 
point when he gives what is called his 
award, is acting only in an advisory capa- 
city and is not exercising any judicial 
function at all ; but in these later cases, 
which I have referred to, it is pointed out, 
and 1 think correctly pointed out, that 
when the acts under Part III of which 
section 18 forms part, he is acting in a 
different capacity, because be has there 
to decide certain things : be has to send the 
case to the District Court if certain pro- 
visions in that section have been complied 
with, one of which is the question of time ; 
that is to say, he has to decide whether the 
application is barred or not; and in doing 
so, in my judgment, he acts judicially. 

But the further question arises whether 
be acts as a Court. I think it is quite 
possible for persons to be given judicial 
functions or functions which they have to 
exercise judicially without their being 
made Courts properly so called, and 1 
think a very clear instance is the case of 
registration authorities who have to decide 
whether or not they will accept registration 
of certain documents ; and it has been held 
by a Full Bench of this Court in Erishnam" 
mal V. Krishna Iyengar (13) that in 
respect of a refusal of registration by a 
registration officer no revision petition 
lies to this Court because he is not a Court 
at all. I doubt if the Collector sits in 
a Court. 

Further, the question arises, assuming 
that the Oolleotor is a Court, is be a Court 
subordinate to the High Court within the 
meaning of seoMon 115 of the Code of 
Civil Procedure? In my judgment, be is 
not. There is no power of appeal from 
bis decision to any one, either to the 
District Court or to this Court. There is 
nothing in the Act to show that he is, in the 
true sense of the word in any way sub* 
ordinate to the High Court. As far as 
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Madras i3 coocerned, the Courts recognised 
are those Gourds, which are referred to in 
various statutes, such as. the Madras Civil 
Courts Act. His Court, if a Court at all 
must be a Civil Court. The Civil Courts 
are enumerated in the Civil Courts Act, and 
the Court of the Collector sitting under 
the Land Acquisition Act finds no place in 
that enumeration. Oo the whole, I think 
t must come to the conclusion that, even 
if the Collector, exercising his functions 
under section 19 although those functions 
are, as I have pointed out. judicial func- 
tions. is a Court, he is not a Court sub- 
ordinate to the High Court. Therefore, 
no revision lies to this Court. 

I think, however, it is right to add 
that as far as one can see without having 
bad the point argued before us, it should 
seem that the Collector was wholly wrong 
in the course that he took on this occasion. 
He himself had decided that it was Crown 
land. If he was wrong in that decision, 
then the applicant had a right to have his 
case heard on his claim for compensation. 
When be is asked to refer that matter — so 
I understand it — to the Court for a decision, 
that is to say to the District Court, he 
bases his refusal on his own previous 
decision that the land was Crown land, 
and assumes that, because be has decided 
that, that decision is final and conclusive 
and the party is nob allowed under the 
Act to have that matter gone into by a 
Court: it being worthy of observation that, 
in so deciding, he was not acting judicially 
at all, because he was then at a stage of the 
prooeecliogs when, according to the Privy 
Council decision referred to above, he was 
merely acting in an advisory capacity. It 
13 not for us to say what the proper 
remedy is ; whether be should move the 
Government to direct the Collector to do 
his duty, or whether he can take any and 
what form of proceedings to have hig case 
beard, if he has a case which deserves to 
be heard. 

I The answer to the question referred to 
U8 is that the High Court has no power 
under section Ho of the Coda of Civil 
Procedure or under section 107 of the 
Government of India Act, to revise the 
order of a Collector acting under the provi- 
sions of the Ijand Acquisition Act refusing 
to refer bo the Court an application under 
section 18 of the same Act by a persou 
interested requiring him to refer the matter 
for the determination of the Court. As the 


preliminary point is one going to the root 
of the whole matter, it is unnecessary for 
this case to go back to the Referring Bench 
and we dismiss this petition with costs. 

Phillips. J. : — I agree. 

Kamesam, J. ; — I agree. I would only 
add that it is desirable that the Act should 
be amended so as to give a remedy to the 
subjects in respect of possible arbitrary 
acts of Land Acquisition Officers in declin- 
ing to refer under section 19 and not to 
leave them to depend upon the action of 
the Government in advising their officers. 

Schwabe, O. J. : — I agree with the 
observation just made by my brother 
Ramesam. 

Petition dismissed. 
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ScHWAJiE, c -1., CouTTS Trotter 
AND Ramesam, jj. 

J. R. Freer — Appellant 

V. 

S. A, Johnson — rKsspoudeut. 

F. A. No. 416 of 1922, decided on 19fch 
October, 1923, from the decree of District 
Court of Triohinopoly, dated 30bh March, 
1922. 

DiMorc9— Damages — Principles governing the 
award of daviages discussed^ Damages are not 
punitive— ‘Means of co-respondent are not relevant, 

The damages in divorce are not punitive. The 
means of the co-respondent are an irrelevant 
consideration except in so far as they were of 
asaistanoe to him (or eeduoing the wife. It is not 
the intention that a man should make a pro6t 
out of the dishonour of his wife. The only ques- 
tion is what the petitioner bae lost in his wife, 
whether the oo-respondert oan pay that loss or not 
is immaterial. When damages have been assessed, 
in the absence of an order to the oontrary. they 
must be brought into Court and dealt with in 
pursuance of the Judge's order. They may be 
ordered to be paid out to the petitioner, but this 
course is the exception and not the rule. They 
may be settled on the wife, or on her ohildren, or 
otberwiss dealt with, in the discretion of the 
Court, on well established priooiples. 

V. V. Srinivasa Aiyangar and T Krishna- 
sawmi Aiyangar — for Appellant. 

ScilWftb6, C. J. ; — In this divorce case, 
the petitioner and the eo-regpondant are 
both engine drivers. The trial Judge 
found the resnondent guilty of adultery, 
on the evidence of her having given birth 
to a child, over a year after leaving the 
j^titioner, and granted a decree for divorce. 
He has exonerated the co-respondent from 
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the charges of adultery brought against 
him, and dismissed him from the suit with 
costs. The petitioner asks that the decree 
be confirmed and appeals against the exoner- 
ation of the oo-respondent and asks for 
damages and costs against him. There 
was a considerable body of evidence against 
the co-respondent, on which the trial judge 
refused to act, although he did in tbe 
course of his judgment say that in course 
of time the intimacy between the respond- 
ent and tbe co-respondent appeared to 
have overstepped tbe bounds of decency. 
There was fairly direct evidence of adultery 
given by the petitioner’s mother and eon, 
and this tbe judge definitely disbelieved, 
though, in my view, on inadequate grounds. 
There was also a considerable body of other 
evidence, directed to show inclination to, 
pltis opportunity for adultery, acts of 
familiarity between the two, circumstances 
under which they were alone together 
when adultery may have taken place, 
constant association between tbe two, 
meetings arranged in out of tbe way places, 
and the like. To this, must be added the 
admitted fact that tbe respondent gave 
birth to an illegitimate child, and no evid- 
ence or suggestion of any other person, 
being the father, was given, and the some- 
what curious denials given on oath, by the 
respondent and tbe co-respondent them- 
selves. She gave no denial in examination- 
in-chief, but in answer to tbe co-respondent 
said : 

** The co-reepoodent bad oothiog to do with 
me sexually. I have my owo reeoueoes aod live 
on them ; 

and he said : 

“I never did any thing to make the respondent 
miabebave, or leave her husband and *' I bad no 
indeoeot relationship with the respondent when 
she was at Madura,’* 

and nothing else on the subject. Now, it 
was definitely alleged that they bad for 
sometime been living together in the co- 
respondent’s house. His answer was that his 
sister and others were living there and that 
the respondent was a friend of the sister ; 
but no evidence was called to ooroborate this. 
Indeed the respondent devoted attention 
- mainly to proving ill-treatment by peti- 
tioner and neither seems to have taken 
much trouble to disprove the adultery 
alleged. It is possible that this was partly 
due to expressions that fell from tbe judge 
dndioating that he was not satisfied with 
•ihe petitioner’s ease. On the evidence, 


there was an overwhelming case against 
tbe co-respondent, and loath as I am to 
disagree with the trial Judge's findings of 
fact, tbe reasons be gives for disbelieving 
the evidence are so unoenviooing, that I 
think we must reverse his decision and 
find the co-respondent guilty. 

There remains the question of damages. 
The damages in divorce are not puoitive. 
The means of the co respondent are an 
irrelevant consideration, except in so far 
as they were of assistance to him for 
seducing tbe wife. It is not tbe ioteotion 
that a man should make a profit out of tbe 
dishonour of his wife. The only question is 
wbat the petitioner has lost in bis wife ; 
whether tbe co-respondent can pay that 
loss or not is immaterial. When damages 
have been assessed, in tbe absence of an 
order to tbe contrary, they must be 
brought into Court and dealt with in 
pursuance of tbe judge’s order. They 
may be ordered to be paid out to tbe 
petitioner, but this course is the excep- 
tion and not tbe rule. They may be 
settled on tbe wife, or on her children, or 
otherwise dealt with, in the discretion of 
tbe Court, on now well established 
principles. 

In this case, I doubt if the petitioner 
has lost anything by tbe act of tbe co- 
respondent. Tbe home was clearly an 
unhappy one, owing to the incompatibility 
between tbe wife and the husband and tbe 
husband’s mother. The wife took little or 
no part in looking after tbe petitioner’s 
bouse or bis comfort ; and be derived little 
pleasure from ber society. She left him 
long before be commenced proceedings, 
aod it is not proved that the co-respondent 
in any way persuaded ber thereto. She 
was of easy virtue and of a gregarious and 
pleasure-loving disposition. There were 
no children of tbe marriage to be provided 
for, or tbe burden of whose up- bringing has 
been left to tbe deserted husband. Tbe 
husband has no doubt been put to some 
expense, in having bis marriage dissolved. 

I do not accept his statement that he has 
injured his prospects with bis Railway 
Company, owing to the oo-respondeat’s 
association with bis wife, and I can find no 
other element of damages present He 
will get bis costs here and below and 
Rs. 100 to cover any loss be has suffered. 

Tbe decree is confirmed as regards divorce, 
but varied by finding tbe co-respondent 
guilty of adultery with the respondent 
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Tbe appeal will be allowed with costs here 
and below against tbe co-respondent. The 
costs of tbe co-respondent, if paid, mnst be 
returned and the co-respondent must pay 
Ks. 100 as damages, such damages to be 
paid to the pe itioner. 

Coutts-Trotter, J.: — I agree and have 


notbiLg to add. 

Kamesam. J 


agree. 

Appeal alloxoed. 
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(FULL BENCH.) 

SCHWABK. OJ., COUTTS-TROTIER 
and RaMESAM, jj. 

Sattayya Padayachi ayid others — Appel- 
lants 

V. 

Soundarathachi — Respondent. 

L. P. A. N 9 of 1923, decided on 24th 
Ootobpr, 1923, from the judement of 
Vei'katasubba Rao in A.A.O. No. 226 of 
1922. 

Civ Pro Code, O. 4 r. l^Present'tfi^n of plaint 
to Judy*’- ow'side C urt and out of office hours is 
val’d *f acc>^pted bp Judoe. 

Whr re Ju-lge accepts a plamb prepented to him 
ouUide C uct nnd after the usual rffioe hours, tbe 
suit mu-b be deemed to have beeo instituted on the 
day UI1 which the plaiot was so presented. <34 All. 

48-J. F-ll ) 

K. Bhashyam Aiyangar— (or Appellant. 

S, Hamastvarni Aiyar — for Respondent. 

Schwabe. O J : — This is an appeal under 
the Le ti-rs Patent, Oldfield and Venkata- 
subba. Rao, M., having differed in A.A.O. 
No. 226 of 1922. 

The point is a very short one. Tbe Judge 
of a Court in the Mofusail having risen for 
the day went to his club. At his club be 
was approached by a Vakil who asked him 
to reofive a plaint, it being the last day for 
tbe expiration of the period of limitation. 
The le.irnoii Judge accepted the plaint and 
cancelled the stamp on it by writing upon 
it the words “ presented to me by ’’ giving 
tbe name of the Vakil at 7*30 p.m., and 
signed and dated it. It is argued that 
nevertheless that suit is barred, because it 
has not been instituted within tbe period 
limit. Section 3 of tbe Limitation Act runs 
thus : " Subject to the provisions contained 
in aeotioDS 4 to 25 Onclusive) every suit 
instituted, appeal preferred and application 
made after tbe period of limitation presorL 


bed therefor by tbe first schedule shall be 
dismissed.’* It is argued that the suit was 
not instituted on that day. Now turning^ 
to the Code of Civil Procedure, Order 4, 
rule 1 provides that “ every suit shall be 
instituted by presenting a plaint to the 
Court or such officer as it appoints in this 
behalf. ” The Judge of the Court could 
appoint himself or any one else as the 
officer to whom a particular plaint was to 
be presented. There is nothing in the rule 
to show that tbe presentation must bo 
within office hours, or must be to the officer 
appointed at the Court or at any particular 
place and I see no reason at all why if a 
Judge so chooses, he should not ooustitute 
himself the officer to receive the particular 
plaint at any place that he chooses. It is 
a matter which is not without authority, for 
precisely the same circumstances arose in 
Tkakur Din v. Eari Das (1). In that case 
the memorandum of appeal was presented 
to the District Judge at bis private residence 
after office hours and be accepted it taking 
the precaution to state that it would be 
admitted subject to his having got tbe power 
to do so. The Full Bench of Allahabad held 
that he bad the power. Tbe Division Bench 
here differs. Oldfield, J., stated that the 
ruling in Thakur Din v. Hari Das (1) had 
no application to Madras, because, although 
io Aliababad it might be tbe custom for 
judges to be approached outside Court, in 
bis experience it has not been so in Madras. 
Venkatasubba Rao, J., on tbe other band, 
gave instances of tbe numerous kinds of 
applications to his knowledge that had been 
made to Judges in Madras when away from 
tbe Court and outside ordinary office hours. 

I agree with the Full Bench decision in 
Thakur Din v. Hari Das (1), and I see no 
reason at all to say that tbe same principle 
should not be applied in Madras. The 
appeal will be dismissed with costs. 

Coutts Trotter, J. : — I am of tbe same 
opinion. 1 think that what pressed 
Oldfield, J., was the idea that, if you state 
that a Judge may receive plaints in this way 
out of office hours, you are committed to tbe 
further proposition that he must. With 
great respect to the learned Judge, I think 
that that is a fallacy. 1 think that it is in 
tbe discretion of tbe Judge to act as be did 
in this case or refuse to do so ; and, if tbe 
thing became a nuisance, I have no doubt 
that judges would refuse to oblige litigants- 


<1) (1913) 84 All. 483 (F.B.). 
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by taking doonmentB in this way. I should 
like it to be understood that, so far as I am 
personally oonoeroed, any sueh application 
would be received by me with great dis- 
favour. 

Bamesam. J.;— 1 agree with the judg- 
ments just delivered. 

Appeal dUmi^ied. 

* * 1984 Madras 449. 

(Fur-L BENCH.) 

Schwabs, o.j. Codtts Trotter and 

Bamesam. jj. 

Venkairama Aiyar — Appellant 

V- 

A. V. Bangiyan Chetty and another — 

fiespondents. 

Ii. P. A. Nos. 10. 11 and 19 of 1922, 
, decided on 25tb October. 1923. from the 
order and judgment of the High Court in 
O. M. A. No. 11 of 1921. 

2*.P. Act, S. S2—^Puhne mortgaget's right to 
redeertt prior mortgage ia not lost where he is not 
made party — Lie pendeoe affects execution sale but 
not where the decree expressly makes plaintiff^s 
rights subject to execution sale. 

Where a firet mortgagee sees on bis mortgage 
wUhoQt makiag the eeoood mortgagee a partj and 
brioge the property to sale acd puroba&es it io 
exeoatioQi the right of tbe scoond mortgagee to 
redeem tbe firet mortgage is cot eztingaisbed by 
the prooeediogs in saoh a suit to wbiob he was oot 
a party. However this rule oannot apply where 
the ao-oalled second mortgage did not exist either 
at tbe time of suit or decree or even at tbe time of 
tbe sale in execution of the decree on tbe first 
mortgage. Tbe priootple otlie pendens affootsprivate 
alieaatioDS as well aa execution sale of property 
in respect of wbiob a charge is claimed in a suit 
for maintenance by a Hinda widow but not in a 
case where maintenance decree expressly subjects 
plaintifi*a rights to rights of mortgagee decree- 
holder. 

K. V. Krishnaswami Aiyar and If, 
Btoaminatha Aiyar — for Appellant. 

K. B. Rangaswami Aiyangar — for Baa- 
pondents. 

Bamesam. J. On 6 10-1888, a eait 
(O. S. No. 1 of 1889) was bled by a Hindu 
widow for maiotenanoe. As to one of tbe 
defendants (14th) impleaded in that suit, 
she alleged that he held a mortgage over a 
portion of tbe property sought to be charged 
with the maintenance and that tbe said 
mortgage was obtained fraudulently and 
without consideration, was not for family 
, benefit and could not affect her rfgbh to 
AharAe the maintenanoe on the mortgaged 
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property. The 14th defendant pleaded that 
he held two hypothecation bonds from the 
let defendant and that he had sued on the 
latter in O. S. No. 16 of 1887, and obtained 
a decree (on 28 9-1887). 

The District Judge found that the plain- 
tiff had no cause of action against the 14th 
defendant. He gave a decree for mainte- 
nanoe which was made a charge against the 
interest of defendants 1 and 2 in the plaint 
properties subject to tbe lien claimed by 
the 14th defendant among others. (22- 
8-1890). 

Meanwhile in execution of O. S. No 16 
of 1887 the mortgaged property was sold 
on 28-11-1889 and the decree-holder 
purchased it and obtained delivery on 
25-12-1889. Tbe respondents before us 
are bis assignees. 

In execution of the maintenance decree 
the same property was sold on 10-3-1920 
and the purchaser obtained delivery on 
19-7-1920. He is the appellant before 
ns. Objection was made by the respondents 
to the delivery and the matter came op to 
this Court under section 47, O.P. Code, m 
C.M.A. No, 11 of 1921. The two learned 
Judges who heard it having differed, the 
appeal was dismissed under section 98, 
O.P.C. Hence this Batters Patent Appeal. 

The appellant, while conceding that his 
purchase was subject to the mortgage of 
the 14th defendant in O. S. No. 1 of 1889, 
claims that he can ignore tbe sale in execu- 
tion of O. S No. IG 01 1887 and contends 
that his purchase is valid subject to tbe 
mortgage wbioli be is entitled to redeem. 
This contention is raised in two forms : 

That the decree-holder in O. S. No. 1 
of 1889 was in the position of a second 
mortgagee and that first mortgagee nob 
having impleaded her in the sale proceed- 
ings of O. S. N.'. 17 of 1887, be is still 
liable to be redeemed by the second mort- 
gagee or by tbe uppollaat who is subrogated 
to tbe second tnortt-agae’s rights. It is true 
that, when a first njortgagee sues on bis 
mortgage withoutniuking tbe second mort- 
gagee a part), brit gs tbe prop<.rLy to sale 
and purebayea it iii (xsoution, the right of 
tbe second mortgagee to redeem tbe first 
mortgage is not exLioguisbed by tbe pro- 
ceediuga in such a suit to which be was 
not a parry. Mulla Veettil Seelhi v. 
Aehuthan Nair (1). But tbe prinoipla 
cannot apply in this case as tbe so-called. 


(1) <1910) 31 M.L.J. 818 (F.B.). 
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I second mortgage did not eisist either at the . 
time of the suit or decree lO. S. No. 16 of 
1887) or even at the time of the sale in 
execution of the decree. The charge 
granted by the maintenance decree in 
O. S. No. 1 of 1889 came into existence only 
at the date of the decree and not earlier. 
The charge can be made use of as if it 
existed at the date of the plaint only by 
the principle of Its pendens. This leads to 
the next contention. 

By the doctrine of Us pendens, the 14th 
defendant in O. S. No. 1 of 1889 was prohi- 
bited from dealing with the property [or 
selling it in execution, Runhi Umah v. 
Amed (2)] which was the subject of the 
maintenance suit [Dose Thimmanna Bhutta 
V. Krishna Tantri (3)1 , so as to affect the 
rights of the plaintiff under the decree 
therein. The appellant contends that the 
sale in execution of O. S. No. 16 of 1887, 
if upheld, will so affect the plaintiff’s rights 
under the decree in O. S. No. 1 of 1889. 
This contention cannot be accepted. In 
O. S. No. 1 of 1889 it was held that the 
plaintiff bad no cause of action against tbe 
14th defendant, that bis mortgage was per- 
fectly valid and the charge given to tbe 
plaintiff was subjected to his rights. The 
decree used tbe word ‘ lien’ but as tbe 
judgment made no distinction between tbe 
mortgage and tbe decree (which was also 
known to the Court) obviously all the 
rights of tbe 14tb defendant under bis 
decree were intended to be saved. This is 
the natural and proper construction of the 
decree in tbe light of the Codings in tbe 
judgment and the pleadings. That being 
so, it cannot be said that the sale in execu- 
tion of O. S. No 16 of 1887 affects the 
rights of the plaintiff in O. S. No. 1 of 
1889 under the decree which saved the 
rights of the deciee-holder in O. S. No. 16 
of 1887. The consideration that tbe effect of 
this conclusion is to make the lien obtained 
by the deorea-holder in O. S, No. 1 of 1889 
illusory so far as tbe property mortgaged 
to 14tb defendant was concernod, cannot 
affect the construction of the decree which 
expressly saved the rights of the 14th 
defendant and cannot, by implication, 
adversely affect such rights simply because 
it purported to give a charge to tbe plaintiff 
on tbe interests of defendants 1 and 2 
which bad ceased to exist. 


(3) <1890) 14 Mad. 491. 
|3) (1906) 29 Mad. 608. 


The appeal is dismissed with costs. 
Letters Patent Appeals Nos. 11 and 12 
follow and are dismissed. In L.P.A. No. 
12 with costs. 

Appeals dismissed. 
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Phillips and Venkatasubba Rao, jj, 

Loorthia Odyar — Appellant 

v. 

Gopalasami Aiyar and another — Res- 
pondents. 

F. A. No. 257 of 1920, decided on 5th 
September, 1923, from the decree of Addl . 
Sub-Judge, Tanjore, in O. S. No. 93 of 
1919. 

T, P. Act, S. 53— Preference of oi' creditor 
over another does Jiot make transf.>r vnid but it is 
valid to the extent to which the debts of transferor 
are discharged. 

Although the etieotof tbe tranaaotion or eveu tbe 
intention of the debtor in making it may be to 
defeat another orediloc it is not a fraud within the 
statute. A prefecenoe of one creditor to another 
is no ground for impeaching the deed even if tbe 
debtor was inleuding to defeat an anticipated 
execution by another oreditor. In euob casos 
eficct is given to tbe deed to the extent to which 
the consideration was applied for the discharge of 
tbe transferor’s debts. (43 Cal. 631, 44 Gal, 
662. S5 Cal. 1051, 33 Mad. 334, 30 Mad. 6, Dt\ss.) 
[P. 453. C. 1.] 

A. Krishnasioami Iyer — for Appellant. 

K, Bhashyam Aiyangar and P. J. Kup- 
vanna Rao — for Respondents. 

Venkatasubba Bao, J.: — The question 
to be decided iu this appeal is : Is the mort- 
gage (Ex. I) executed by the 1st defendant, 
in favour of the 2Dd defendant, liable to be 
sot aside, at the instance of the plaintiff, 

under section 53 of the Transfer of Property 
Act ? 

Tbe lab defendant and her son had 
executed in favour of the plaintiff a 
promissory note and the plaintiff hied a 
suit for the recovery of the amount due 
under it. The Ist defendent filed a written 
statement in that suit, denying the execu- 
tion of tbe promissory note. This state- 
ment was filed on the 7th of February, 
1916. On the date of the hearing the Ist 
defendant did not appear and an ex parte 
decree was obtained by the plaintiff in 
about June. 1916. 

In the meantime, that is, a few days 
after tbe filing of the written statement, 
but before the decree aforesaid was passed, 
tbe Ist defendant mortgaged her properties 
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tio 6ba 2Dd defandant by Bz. I, datiod 26th 
February, 1916. The 2Dd defeudant is the 
brother's soo of the 1st defendant and it is 
admitted that the mortgage deed comprised 
every item of immoveable property, pos- 
sessed by the 1st defendant. At the time 
of the mortgage, the suit against the 1st 
defendant was pending and a false defence 
was presumably put in, in order to gain 
time. The mortgage purports to be for 
Ks. 10,000 ; but it is in evidence that the 
2i;id defendant was not himself possessed 
of much property ; but it is said that his 
father and mother were wealthy and that 
be was in management of his father’s pro- 
perties. The 2nd defendant also admits 
that before the date of this transaction, he 
had not lent any large sums of money and 
that the mazimum amount lent by him on 
any single occasion was about Ks. 300 or 
Ks. 400. The admissions made by him 
^ clearly show that the mortgage was not taken 
in the usual course of business, but that it 
was a transaction of an unusual kind, from 
the point of view of the Sod defendant. 
No explanation is forthcoming, as to why 
he suddenly turned a money-lender and 
lent such a large sum of money. As a fact, 
be admits that he had only with him 
Bb. 2,000, on the date of Ex. I, and that 
he had to borrow the major portion of the 
consideration from bis maternal aunt’s 
husband and it is remarkable that this man 
has not even been examined. It is also 
significant that the mortgage that was 
created was a usufructuary mortgage, for a 
period of 10 years. It seems to me that 
the object of creating such a mortgage was 
to diminish the value of the equity of 
redemption, even granting that it was worth 
anything at all. Wbat necessity was there 
to create a mortgage over the entire pro- 
perty of the Ist defendant, which was to 
subsist for such a long period of time ? 
It is stated in Ex. I that the object of exe- 
cuting the mortgage was to raise money to 
pay off several creditors of the 1st defend- 
ant. There is nothing in the evidence to 
show that there was any pressure brought 
to bear by the creditors, except In regard 
to one debt ; whereas, so far as the plaintiff 
is oonaerned, he had actually filed a suit ; 
but it is curious that the mortgage deed 
makes no provision whatsoever, for the 
payment of the debt due to the plaintiff. 
That the 1st and 2Dd defendants intended 
to defeat the plaintiff's claim appears 
further from the oircumstanoe that the 


mortgage dead was registered, not at the 
Eegistrar's office, not even at the residence 
of either the mortgagor or the mortgagee 
but at the bouse of one Dharmalinga Pillay 
in a place called Settiapuram. On a consi- 
deration of the probabilities of the case and 
of the evidence, I have come to the conclu- 
sion that the Ist defendant executed the 
mortgage, with the intention of defrauding 
the plaintifi and that the 2nd defendant was 
aware of that intention. 

The coDsideravioQ for the mortgage deed 
is said to consist of : 

(l) Rs. 7,037-12-10, which is the aggre- 
gate amount of the debts, due by the Ist 
defendant to third parties and which the 
Qnd defendant claims to have discharged. 
The learned Subordinate Judge thinks that 
these debts were really not due and that 
the recital in the mortgage deed regarding 
their existence is false. I was first inclined 
to agree in this view ; but on further con- 
sideration, I am not prepared to accept 
this finding. The transaction, as I pointed , 
is no doubt extremely suspicious ; but docu- 
ments were produced to evidence the 
previous debts and witnesses were examined 
to prove those documents, and 1 find that 
there was no cross-examination, directed 
to attack the genuineness of the documents. 
If they were seriously impugned, it would 
have been open to the 2Dd defendant to 
produce further evidence and I cannot 
draw any inference adverse to him, from 
his omission to examine more witnesses 
on this point. As it is, be examined 
Ponnusami Pillai, who proves not only the 
promissory note, executed in bis own 
favour, but also Ex. III-B, executed in 
favour of Hadhakrishna Pillai. Sadasiva 
Pillai proves Ex. JII-G and Narayanaswami 
Aiyar proves Ex. III-A. In the oiroum- 
stances, 1 am disposed to think that the 
evidence adduced is sufficient to prove the 
existence of the debts and 1 therefore find 
that the consideration to this extent did 
really pass for the mortgage document. 

(2) Rs. 1,873-8 0, said to be the amount, 
which was due by the 1st defendant, to the 
2Dd defendant, on a promissory note of a 
prior date, namely, 20th May. 1913. Has 
the 2Qd defendant made out the existence of 
this debt to himself ? I am satisfied that 
he has not. He was cross-examined, in 
regard to bis capacity to advance money, 
He had also to admit that he did not keep 
any accounts. A specific question was put 
to him, as to whether be bad lent any 
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monies before the date of Ex. I. In the 
plaint, it was expressly stated that the 
promissory notes, mentioned in the deed of 
mortgage, were not genuine. The 2nd 
defendant was therefore bound to give 
clear evidence of the debt, alleged to be 
due to himself. Beyond his word, no 
evidence has been adduced. The promis- 
sory note in his favour Ex. II, bears 
the attestation of Samiah Odayar and 
Srinivasa Aiyar. Neither of them has been 
examined. I may note that this Samiah 
Odayar has also attested Exs. I, III- A 
and V, and this shows that he is more or 
less intimately connected with the defend- 
ants. It is still more strange that the 
1st defendant has not been examined at all. 
The 2Qd defendant admits that the rela- 
tions between him and the let defendant 
have continued to be friendly. There is 
another oiroamstance to which T may 
advert, though I do not propose to base 
my finding upon that. Erom a comparison 
of the documents filed in the suit, Ex. II 
appears to have been written by X>. W. 4, 
and although he was examined, with 
reference to the other documents, with 
which be was connected, not a single ques- 
tion was put to him bearing on Ex. II. 
The mortgage document having been 
executed in circumstances which show 
that the object of the transaction was to 
defeat the plaintiff, the onus was heavily 
upon the 2od defendant, to prove the 
existence of the debts, alleged to have been 
discharged, from and out of the considera- 
tion for the mortgage. In Palamalat 
Mtidaliyar v. The South Indian Export 
Oo.d), Wallis, J., (as be then was) states 
the law thus : — 

*' Now, if tbs eale was executed with the object 
of preferring tbcpe two creditors to the plaiotifis 
•ad the o<her creditors, it is clear and is admitted, 
that ihA sale would not be voidable, uodf r eeotioD 53 
of the Transfer of Property Act ; but the burden 
of proving this, where the sale appears otherwise 
to be void-tbl , is on the defeodanc and obould be 
established by '■a’iafaotory ovideooe.’* 

Tnia principle was also accepted by 
Mitra and CtiSper;^. JJ., in Rajani Kumar 
Dasfi V. Giur Kishore Shafia (2). I have 
come to tinj conclusion that there was 
no debt, due by the Ist defendant to the 
find dffer dHDt, previous to Ex. I and that 
the recital in it to the contrary is false. 

(3) R3. 1,0S8 11-2, alleged to have been 
paid by the 2Dd defendant to the Ist 


defendant, at the time of the registration 
of the document. Aiyasami Odayar, the 
2nd defendant's father is stated to havS' 
paid this amount before the Sub-Begistrar. 
This man was not examined. According 
to the evidence, adduced on behalf of the 
defendants, the mortgage was taken for his 
benefit. He is not only alleged to have- 
paid the amount, at the time of the 
registration ; but he is said to be the 
person who was responsible for the recitals 
in Ex. I. Moreover, be attested Exs. IH'i 
III-A, and Ill-B. In the oiroumstanoes, 

I think that the failure to examine 
him as a witness was deliberate. Once 
again, 1 may advert to the fact that 
the Ist defendant was not examined and 
she also could have given material evidence 
on this point . Payment before the Sub- 
Begistrar quite often signifies nothing « 
because to give the transaction an appear- 
enoe of reality, the parties not unusually 
resort to this device. I am therefore not 
satisfied that this sum was really paid to 
the Isi defendant. Even assuming that it 
was paid, I have not the least doubt that 
the object of the payment was to defraud 
the let defendant's creditors ; because as, 
pointed out in Palamalat M\idaliyar v. 
The South Indian Export Co. (I), converting 
immoveable property into cash is the most 
obvious and effective method of defeating 
and delaying creditors. 

Having thus found on facts, I must now 
consider what the law on the subject is. In 
Chidambaram Gkettiar y. Sami Aiyar (3), 
it was held that where a transfer, though 
ID part was (or valuable consideration, was, 
as regards the other part only, an 
arrangement to defeat creditors, it was 
wholly void under section 53 of the 
Transfer of Property Act. In that case, 
the assignment that was impeached was 
in favour of the creditor and the money 
obtained by the assignor was partially 
utilised for the pa>mcDt of bis dtbts. 
Nevertheless, it was held that as the 
arrangeaienb was to somo extont a device, 
intended to defeat the asbigtor's other 
creditors, the transaction v\as entirely 
invalid and no effect could be ^iven to it. 
The reason for this decision, as I understand 
it, appears to be this. A mere preference 
of one creditor to another does not render 
the transaction voidable under section 63 
of the Transfer of Property Act. But if it 
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(i) (1908) 35 Oal. 1051. 


(3) (1907) so Had. 6. 
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is shown that the objeot of the traosaotion 
is not merely to prefer a creditor, hut in 
addition is to defeat or to delay the other 
creditors, it then ceases to be a transaction 
by which merely a creditor is preferred, but 
becomes a transaction to which section 53 
is directly applicable. The next step in 
the argument seems to be that the inolusioo 
of a fictitious debt furnishes evidence of an 
intention to defeat the creditors and the 
transaction is thus wholly void against 
them. I may remark that this case is not 
an authority upon section 53, because the 
learned Judges expressly state in their judg- 
ment, that the question before them was to 
be decided, with reference to the general 
principles of justice and good consoience, 
the property with which they were dealing 
not being immoveable property and sec- 
tion 53 not having therefore direct applica* 
tion. Apart altogether from this, the recent 
decisions of the Judicial Committee, iVushar 
Suhu V. Hakim Lai Mtna Kumari Bibi 
V. Bijoy Singh (5) place the matter beyond 
doubt. In the former, at page 525, an 
extract is given from the judgment of 
Palles, G. B., In re Moroney^ where it is 
i stated that although the effect of the 
transaction, or even the intention of the 
debtor in making it may be to defeat 
another creditor, it is not a fraud within 
the statute. Their Lordships, towards 
the close of their judgment, say that a 
preference of one creditor to another is no 
’ ground for impeaching the deed, even if the 
debtor was intending to defeat an antici- 
pated execution by another creditor. In 
the latter case, Mina Kumari Bibi v. Bijoy 
Singh Dudhuria (2), equally strong obser- 
vations were made. Their Lordships say at 
page 671: " It may be that the judgment- 
debtor preferred the plaintiff and that be 
did this of set purpose ; yet this would not 
stamp the transaction as a fraudulent 
transfer.’* On these antboritiee, it is 
perfectly clear that the transaction before 
U8 cannot be regarded as wholly void, as 
against the plaintiff. 

1 may add that in Rajani Kumar Dasi 
V. Qaur Kishore Shaha (2), Palamalai 
Mudaliyar v. The S<yuth Indian Export 
Co. (1) and in Umaohakutti v. Ummerkutti 
Haji (5), the transactions were not held to 

I be wholly invalid and [effect was given 
to the deeds to the extent to which the 

(41 (1916) 13 Oal. 581 
(6) (19171 44 Oal. 669 (P.O.) 

(6) ( 1915 ) 39 1.0. 698. 


consideration was applied, for the dis- | 
charge of the transferor’s debts. I therefore I 
hold that the mortgage in favour of the 
2nd defendant is good, to the extent of 
Bs. 7,037-12-10 and that the property is 
liable to be sold, subject to this right of the 
2nd defendant. The appeal will be allowed 
to that extent. The parties will pay and 
receive proportionate costs throughout. 

PhUlips, J. : — I agree. 

Decree modified. 

** 1924 Madras 453. 

Kdmaraswami Sastrj and Waller, jj. 

V. A. Subba Rao — Appellant 

V. 

Ponnammai Nadathi and others — Res- 
pondents. 

S.A. No. 194 of 1921, decided on 13th 
September, 1923, from the decree of Addl. 
Sub-Judge, Tinneveily. 

Transfer of Property Aett S 83 — Sub-vtortgogfo, 

A sub-mortgagee ia an ase^ga and a deposit of 
money as payable both to the legal represeD- 
t%tive and the sub-mortgagee is a proper deposit. 
[P. 456, 0. 1.1 

5. Ramaswami Aiyar — for Appellant 

C. S. Venkatackari — for Respondents. 

Judgment : — This second appeal arises 
out of a suit by appellant to redeem a 
mortgage executed by him in favour of the 
husband of the Ist defendant who died 
leaving the Ist defendant, his widow, and 
defendants 2 and 3, his minor daughters. 
The 1st defendant in 1909 and after her 
husband’s death sub mortgaged fcheproperty 
and the 4tb defendant claims to be entitled 
to the amount due on the sub-mortgage. 
The contention of defendants 1 to 3 is that 
the sub-mortgage originally created by the 
1st defendant was a nominal transaction. 
The District Munsif found that the 
sub- mortgage was a genuine transaction 
supported by consideration bub the Sub- 
ordinate Judge on appeal reversed the 
decree on this point. In 1917. the 
appellant filed O. P. No. 33 of 1917 and 
deposited in Court the amount due on the 
mortgage. It is nob disputed that the 
amount deposited was the amount legally 
payable on the mortgage. He seems to 
have stated that there was a sub-mortgage 
and that the 4th defendanfc claimed under 
it. Notice was issued to defendanfce 1 to 3 
and to the 4th defendant. Owing to the 
contention raised by Ist defendant thaltb* 
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sub'mortgage was nomiDal and that the 
4th defendant was not entitled to any 
portion of the money deposited in Court, 
the money was not paid to anybody but 
remained in Oonrt. It was after decree in 
the suit (O. S. No. 515 of 1917) ordered to 
be paid out by the District Munsif to the 
4tb defendant who drew this sum. 

The first question is whether the deposit 
made under the provisions of section 83 of 
the Transfer of Property Act in O. P. No. 33 
of 1917 was a proper one. Section 83 
of the Act enacts that a mortgagor may, at 
any time before a suit for redemption is 
barred, deposit in a Court having jurisdic* 
tion to the account of the mortgagee the 
amount remaining due on the mortgage. 
There can be little doubt that the word 
' mortgagee ’ includes the legal representa- 
tives and assigns of the mortgagee. It is 
argued that a sub mortgagee is not an 
assign and that a deposit of the money as 
payable both to the legal representativeand 
the sub-mortgagee is not a proper deposit. 

We are unable to uphold this contention. 
Fisher in his Law on Mortgage observes 
“ Mortgages are frequently transferred by 
way of sub-mortgage. In that case the 
sub-mortgage is a compound mortgage 
consisting of a mortgage of a chose 
in action {viz., the original mortgage 
debt), and of the property which is secu- 
rity for the original mortgage debt.” 
In cases of suits where there is a 
sub-mortgage, the decree has to direct an 
account of what is due on the original 
mortgage and of what is due on the sub- 
mortgage and payment of what is due on the 
sub-mortgage not exceeding the sum due on 
the originalmortgage and the residue, if any, 
to the original mortgagee. Form No. 9, 
Appendix D to the Code of Civil Proce- 
dure refers to suits by a sub-mortgagee 
against the original mortgagor and mort- 
gagee and shows that an account has to 
be taken on the above footing. Ghose in 
his work on the Law of Mortgages in 
India observes “ Debts secured by mort- 
gage are also frequently assigned by way 
of security. Such transactions are known 
as sub-mortgages and may be evidenced 
merely by a deposit of title-deeds. The 
sub-mortgagee by virtue of the assignment 
is dot only entitled to the usual remedies 
against bis own mortgagor but also against 
the original mortgagor.” It is clear that a 
dlAim by a sub-mortgagSe against the 
dHgidsI mortgagor cannot foe met foy a 


plea of want of privity as the 8ub>mort> 
gage is only an assignment of the original 
mortgagee’s rights. Where the sub-mort- 
gage is for an amount equal to or in excess 
of the original mortgage debt it will operate 
as a complete assignment, and if for any 
lesser sum, as an assignment pro tanto. 

We have not been referred to any case 
where a deposit in Court under section 83 
of the Transfer of Property Act has been 
held to be bad owing to the assignee of the 
mortgage being stated as the person entit- 
led bo the money. Where a person having 
notice of an assignment pays the money 
into Court and names only the original 
mortgagee who has parted with his rights 
as the person entitled to receive the sum 
deposited we do not see bow he can, if the 
money is taken away, resist a suit by the 
assignee of the mortgage before such deposit. 
[See Narayana Mudali v. Ragkavammal 
(1)1 . A sub-mortgagee will be a necessary 
party to a suit for redemption and we think 
that a deposit will not be bad merely 
because the petition states the persons 
entitled on the original and sub-mortgages 
and the Court issues notice to them. The 
case will, of course, be different if the mort- 
gagor alleges claims of persons not the 
legal representatives or assigns of the 
mortgagee for the purpose of seeing that 
the money is not drawn out or of support- 
ing the case of persons with no title. 

We do not think that Madhavi Amvial v. 
Kunhi Pathumnia f2) and D&bendra Mohan 
Boy V. Sona Kumuar (3) referred to by the 
respondent apply to the case of sub-mort- 
gages. They were cases where strangers 
having no right in the mortgage were 
mentioned as persons entitled to the money 
deposited. 

The fact that the mortgagee and sub- 
mortgagee have disputes inter se either as 
to the validity of the sub-mortgage or the 
amount due thereunder will not affect 
the mortgagor. Where the fact of a sub- 
mortgage is not disputed it is no part of the 
business of the mortgagor to decide whether 
the sub-mortgage is real or nominal. In 
the case of legal representatives it has been 
held in Nagathal v. Arumugham Pillai (4) 
that any dispute that may arise between 
the heirs as to their shares will not affeok 
the mortgagor making the deposit and 

(1) fl908) 18 M.L.J. 46«. 

(9) (16991 93 Mad. 610. 

(3) (1904) 96 All. 991. 

(4) 1993 Mad. 354 (1). 



1894 Madras BOABD 07 RBV., MAD. V« S. R. M. A. B. BAMANADHAN OHBTTIAR. 455 


oaD see do reasoD why a similar rule should 
uo6 apply where disputes arise as to the 
right to the money between the mort- 
gagee and the sub-mortgagee from 
him. A person executing a sub-mortgage 
and giving an apparent title should 
not oast on the mortgagor, a stranger, the 
duty of deoiding who is entitled. To hold 
otherwise would in effect deprive the mort- 
gagor of the rights given to him by 
section 83 where a mortgagee disputes tbe 
effect of his own act in executing a docu- 
ment which on tbe face of it creates rights 
in another to tbn mortgage money. 

We are of opinion that a sub-mortgage 
is an assignment of tbe mortgage and that 
having regard to tbe remedies of tbe 
sub-mortgagee a deposit in Court does not 
contravene the provisions of section 83 of 
tbe Transfer of Property Act merely by 
reason of the fact that tbe mortgagor recites 
the sub mortgage in bis petition and the 
Court directs notice to issue and tbe money 
is owing to disputes between tbe mortgagee 
and bis sob-mortgagee, not paid out. 

Tbe next question is as to tbe liability 
of tbe defendants for mesne profits. Tbe 
2nd and 3rd defendants are minor daughters 
and they cannot be liable for mesne profits 
owing to any wrongful act of tbeir mother. 
So far as tbe Ist and 4tb defendants are 
conoerned it is immaterial to tbe plaintiff 
whether tbe Ist defendant continued in 
possession or parted with it to somebody 
else. 1st defendant died pending second 
appeal and her legal representatives are 
brought on record. If she created a 
sub-mortgage it was her duty to get back 
possession and hand it over to tbe 
mortgagor. Tbe 1st defendant is found by 
tbe Subordinate Judge to be in possession. 
So far as tbe rate of mesne profits is 
concerned there is no dispute. We think 
that defendants 2 and 3 as legal represen- 
tatives of tbe Ist defendant and out of her 
assets and 4 are jointly liable to pay tbe 
amount decreed for mesne profits. 

As regards the amount deposited in 
Court in O. P. No. 33 of 1917 which has 
been drawn by 4th defendant we think that 
on tbe finding of tbe Subordinate Judge 
the 4th defendant is liable to pay the sum to 
the let defendant. As we bold that the 
deposit was valid there is no reason why 
the plaintiff should pay the sum over 
again. There will be a decree in favour of 
the Ist defendant against tbe 4th defendant 
for recovery of the amount drawn by him. 


The decree of the Subordinate Judge will 
be modified as decided above. As tbe ap- 
pellant has succeeded in all tbe grounds 
urged, raspondentis 1 and 4 will pay bis 
costs of tbe appeal and in tbe Courts below. 

Decree modified. 


♦ * 1924 Madras 466. 

SCHWABE. C J.. AND WALLACE, J. 


Board of Revenufj, Madras — Referring 
Otiiaer 

V. 

S. R. M. A. R. Rayianadhan Chettiar — 
Assesses. 


Ref. No. 5 of 1922. decided on 28tb 
September, 1923, referred by Secretary, 
Board of Roveoue, lacome Tax, Madras. 

(a) Income Tax Act [VII of S. 9, sub-8‘2, 

Cl. j^^As^e^see is r.oi cnlilted to allowance for 
aeducLion—~On sale of machinerj/ in not sold 

as obsolete. 

Tbe words * mn'^binerv or plant which has been 
sold or discarded as ooeolete ’ iu Cl. 7 of sub- 
S. 2 of 8. 7 do not ioolude tbe case of a sale of 
maobioerj which is oot sold as obsolete. The 
words “ as obsolete ” Rovero both * discarded * 
aod * sold •. [P 456. C. 2.] 

(b) Interpretation of statutes — Punctuation. 

Where tbe statute has been punctuated, the 

puootuatioQ znarksare part of the statute. [P. 466, 
C. 1.] 

M. Suhbaraya Aiyar — for Assessee. 

The Govt. Pleader (C. V. Ananihakrishna 
^iyar , — for Referring Officer. 

Schwabe. C. J.:— The question referred 
for the opinion of tbe Court is whether the 
assessee is entitled to the deduction from 
the annual profits of what iu fact is a loss 
made by him by tbe sale of certain machi- 
nery or plant. He carried on various busi- 
nesses, two of which consisted of rice mills. 
He sold those mills and wishes to bring 
into account the difference between the 
purchase price of the maobinery at those 
mills and the sale price, giving credit for 
amounts, if any, allowed to biro in any 
previous year for depreciation. Whether 
he can do so or not turns on the proper 
interpretation of section 9 of the 
Tax Act, VII of 1918. sub-seotion 12), 
clauses 6 and 7. Certain specified allowancea 
are thereby made, which may be taken into 
account in arriving at the profits of the 
business. While the machinery w being 
used, olanse 6 allows a certain annual depre- 
piatioD on snob naaohineryi tha praotioo 
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being, we are told, to consider that the 
machinery has a life of 15 years, and there- 
fore to allow an annual depreciation as a 
general rule of 6i per cent. Clause 7 deals 
with cases where the machinery has been 
sold or discarded as obsolete and in that 
case, the assessee is entitled to deduct from 
his profits the difference between the origi- 
nal cost reduced by the annual allowances 
for depreciation added together, and the 
amount for which the machinery is actually 
sold or its scrap value. It was contended 
in this case that the asseesee, who had got 
rid of these two mills by sale had sold them 
as obsolete. There was no finding of fact 
as to this in the original case referred to 
this Court and for that reason we sent it 
back 50 the Commissioner. Evidence has 
been taken before him and be has found as 
a fact that the machinery was sold as not 
obsolete. It appears that, so far as one of 
the mills is concerned, the machinery had 
been allowed to get into a very bad state of 
repair, and required the esponditure of a 
oonsiderable sum to put it in proper work- 
ing order. Evidence has also been given 
thaii it had been put in proper working 
order by the purchaser and is being used 
for its proper purposes, namely, the milling 
operations. On that, the Commissioner has 
found the fact tbai the machinery was not 
obsolete, and I cannot see bow we can say 
that be was wrong in so finding. 

It is then argued that, on the trne con- 
strucbioD of clause (7), all sales of machinery 
are included, irrespective of whether they 
are sold by reason of their being obsolete. In 
other words, that the words “ as obsolete** 
govern the word ’discarded* appearing 
immediately before them, and not the word 
‘sold.’ The phraseology of this clause is 
not very happy, because it is obvious that 
the words could bear either meaning ; but 
the statute has been punctuated, and we 
must take the punctuation marks, as part 
of the statute. If it was intended to read 
the words as obsolete* as governing 
' sold ' one would aspect to find a comma 
after the word ' sold.’ There is none, the 
comma being put after the word ‘obsolete*. 
Further it does not seem probable that the 
legislature meant to provide a deduction 
for losses, on sales of machinery by manu- 
facturing concerns, without at the same 
time providing for the bringing into account 
as profits any profits that might be made 
on Buob sales. Sales of maohinery are sales 
of part of the' capital of a eoneem of this 


kind, and thus resulting profits or losses on 
such sales are dealt with quite apart from 
this seotioD. Without this clause at all, 
the Commissioner, can and does consider, 
whether or not realised profit or realised 
loss on such a sale lie to be brought into 
account or not, and the answer depends on 
whether the sale is in fact part of the ordi- 
nary business operations of the oonoern. 

On these grounds, I think the answer 
to the question referred to us is that the 
assessee is not entitled to the deduction 
claimed. 

The question originally referred to us 
was " Is an assessee disentitled from claim- 
ing from out of his income from business 
an allowance under section 9 (2), clause (7) , 
in respect of a rice mill maobioery, when 
the assessee has ceased to derive profits 
from rice mill business, though he 
earns profits from other parts of his 
business ?** That question does not arise, 
as we find that be is not entitled to an 
allowance under section 9 (2), clause (7), 
because the maohinery was not sold or 
discarded as obsolete. We are told that 
the assessee came here originally, believing 
that the point he had to argue was whether 
^ the fact that be ceased to derive profits 
from his rice mill business, when be 
earned profits from other parts of his 
business, prevented section 9 (2), ohuse (7) 
applying, and he understood from the 
wording of the reference that the whole 
case was going to proceed in this Court on 
the basis that he would be entitled to an 
allowance under section 9 (2), clause (7). 
but for the fact that be ceased to carry on 
the rice mill business and that this was 
admitted. I think there is a good deal in 
what be says, and that be could not have 
had any idea from the terms of the refer- 
ence that he was going to be called upon 
to argue the question, whether or not the 
sale of his business machinery had been 
because that maohinery had become 
obsolete and that therefore he was not 
entitled under section 9 (2), clause (7) in 
any event. In these oiroumstances, I 
think there must be no costs of this 
reference. 


Wallace. J. : — I agree. I have nothing 
to add. 


Reference answered. 


1084 MadrttB 
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Spbncbb and Dbvadoss, jj. 

K. C. Manamkraman — Appellant 

V. 

G, Ananthanarayana Ayy an and others 
— Respondents. 

S. A. No. 2*2 o£ 1922, decided on 28th 
Augast, 1923, from the order of Distriot 
Oourt of South Malabar, dated 2l8t 
November 1921. 

(a) Civ, Pro. Code, Ss. 38, 39, 3? and '^l-^Court 
losing jurisdiction over property during execution 
can't proceed with 

Sootioo 38 doo9 not m-ike it oplioDal to a Court 
to ezeoQte its owo deoree, or to transmit it to the 
Oourt whioh ban territorial juriediotion, if the 
original Court has lost jurisdiotiou over tbe subject* 
matter of tbe suit. Although tbe words in 8, 39 
are '* the Oourt may eeud it for exeoutiou,** io all 
oases the Court should send its deoree to the 
Oourt whioh has terruortal jurisdiotiou if between 
the passing of tbe deoroo and the executing of it, 
thejurisdiotioo has passed to another Court. 

(b) Jurisdiction — Consent — Objection to juris- 
diction as regards place of suing must he raised at 
earliest opportunity. 

There must be f iilure of justice owing to wrong 
place of suiog before objection oan be allowed. 
IP. 469, 0. 2 ] 

K. P. M. Menon — for Appellant. 

C. F. Ananthakrishna Aiyar and P. S. 
.^arayanasawmy Aiyar — for Respondents. 

Judgment:— In O. S. No. 6 of 1919, a 
deoree for redemption of a kanom demise 
was passed by the Subordinate Judge of 
Ottapalam on March, 5th, 1920. An exe- 
cution petition was filed on August, 6tb, 
1920, for having a re-valaation made of the 
improvements and for delivery of tbe 
property. On tbe let October, 1920( the 
place, where tbe mortgaged property was 
situated, was transferred from the jurisdic- 
tion of the Ootapalam Subordinate Judge's 
'Oourt, to that of tbe Palgbat Subordinate 
Judge’s Oourt. The Subordinate Judge of 
Ottapalam disposed of tbe execution petition 
and in the course of so doing, he ordered 
on the 16fch December, 1920, that there 
-should be a re-valuation of the property, 
and on the llth April, 1921, he ordered 
that a warrant for delivery of tbe property 
•should be issued, returnable on the 2l8t 
June, 1921, and he adjourned the further 
hearing of tbe petition for disposal of other 
'matters referred to therein. 

On appeal to the District Judge, an 
•objeetion was taken for the first time to 


the jurisdiction of tbe Subordinate Judge 
of Ottapalam to pass an order for delivery 
of the property, after the executing Court 
had lost jurisdiction over tbe locality, 
where tbe property was situated. This 
objection was upheld by tbe Distriot Judge 
and the lower Court’s order was set aside. 

It is clear from the above dates that 
both at the time of passing the decree and 
at the time when the execution petition 
was presented the Outapalam Sub-Court 
bad territorial jurisdiotioD over the eubjoct- 
matter of tbe suit. It follows, therefore, 
that the Ottapalam Court was " the Court 
which passed the deoree," within the 
definition, in section 37 (rf). Civil Proce- 
dure Code. Section 38 provides that : 

"a deoree may be executed, either by the Court 
whioh passed it, or by the Court to which it ie 
sent for execatioo.'* 

Section 39 fc) provides that the Court, 
which passed the decree, may, on the 
decree-holder's application, send it for 
execution to another Court : 

"if tbe decree directs the sale or delivery ol 
immoveable property, situate outside tbe local 
limits of the jurisdiction of the Oourt which 
passed it.’* 

As Mukerjee, J., has observed in Begg 
Dunlop d Co. V. Jagannath Marwati (1), 
these provisions read together plainly indi- 
cate tbe general principle that no Court 
can excute a decree, in which tbe subject- 
matter of tbe suit, or of the application for 
exeentioo, is property situate entirely 
outside tbe local limits of its jurisdiotion. 
and he quotes the Full Bench decision of 
the Calcutta High Court in Prtm Chand 
Dey V. Mokhoda Debs (2), in support of 
this elementary principle. We are not in- 
clined to accept tbe suggestion that section 
38 makes it optional to a Court to execute 
its own deoree, or to transmit it to tbe 
Court, which has territorial jurisdiction, 
if tbe original Court has lost jurisdiotion 
over tbe subject-matter of tbe suit. 
Although the words in section 39 are 
' the Court may send it for execution," we 
think that in all oases tbe Court should 
send its deoree to the Oourt which has 
territorial jurisdiotion, if between tbe 
passing of tbe deoree and the executing of 
it, the jurisdiction has passed to another 
Oourt. In this view of the case, it is 
unnecessary to canvass the correctness of 
the deeisioD of the Full Bench of the 

• m 11911) 89 Gel. 104. 

(9) fl890) 17 Cel. 699 (F.BJ. 
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Calcutta High Court, in Prem Chand Dey 
V. Mokhoda Debi (1). to the effect that a 
Court has no juriadiotion, in execution of a 
decree, to sell property, over which it has 
no territorial jurisdiction, at the time when 

it passes the order of sale. . 

In the present case, the obieotion to 
jurisdiction was not taken in the executing 
Court, but was taken for the first time in 
the grounds of appeal to the lower appel- 
late Court. The question, therefore, arises 
whether the submission by the defendant 
to the jurisdiction of the Ottapalam Subor- 
dinate Judge’s Court cures its o' 

jurisdiction. There can be no doubt that 
under section 21 of tbe Civil Procedure 
Code, such an objection will not be 
admissible, if it is not raised, to the trial 
of a suit by a Court, which bas no 
iurisdiotion over the place of suing. inis 
section makes it imperative that such 
obieotion should be taken in the Court of 
first instance at the earliest possible 
opportunity, in any case, before issues are 
settled ; and there must further be a con- 
sequent failure of justice for sustaining the 

objection. 

The respondents’ pleader has conceded 
that be submitted to tbe jurisdiction of 
the Ottapalam Court, so far as it issued 
directions for revaluing the improve- 
ments. that being a matter, which 
the executing Court has jurisdiction to 
dispose of, under section 6 of tbe Malabar 
Compensation for Tenants’ Improvements 
Act. There is nothing in the statement 
put in by the first counter-petitioner at the 
time of execution, or in the B diary, to 
show that he took this objection, even at 
the stage when delivery was ordered. 

Tbe question whether section 21 of the 
Civil Procedure Code is applicable to 
execution proceedings was referred to a 
Full Bench, in Zamindar of Ettiyapuram 
V. Chidambaram Cketty (3) but was not 
directly decided. From the order of refer- 
ence by Seshagiri Aiyar, J.. and from the 
opinion of Sir John Wallis, C.J., it appears 
that both those learned Judges were inclined 
to extend the same principle to execution 
proceedings ; but they decided the case 
upon other considerations, which were 
that in execution no party had a right to 
question the correctness of the decree, 
which was being executed, or the jurisdic- 
tion of the Court which passed it. Follow- 


ing this FuU Bench decision, in C.R.P. 
No. 372 of 1921, one of us applied the same 
principle to an objection to jurisdiction, 
which was taken only in the executing 

Court. . . . 

We are of opinion that the objection m 

tbe present case is one of form only and 

not of substance. The District Judges 

order will only have the effeot that the 

property will have to be re-dehvered to 

tbe defendant, and then it will be open to 

the plaintiff to apply to thePalghat bub- 

ordinate Court, for a fresh order for 

delivery, and all the formalities of issuing 

a commission and handing over property 

by means of an amin will have to be 

repeated, without any advantage to any 

one. 

In the circumstances of the case, as 
the defendant took no objection at the 
time but submitted to the jurisdiction of 
the executing Court and only raised this 
objectioo. after the order had been passed 
we think that the District Judge would 
have been well advised to have refused to 
allow such an objection to be taken in 
appeal and that he should have deolined 
to interfere with tbe executing Court s 
order, upon an objection which was utterly 

devoid of merits. t-,- l • 4 . 

In this view, we set aside the District 

Judge’s order and restore the order of the 

Subordinate Judge, with costs here and in 

the District Court. 


Avpcal allowed. 


** 1824 Madras 468. 

Schwabb, C.J. AND Waller, j. 

Official AssigTtee of Madras — Appellant 

V. 

E. Rajabadar Pillai and ot/icra— Res- 
pondents. 

F. A. No. 55 of 1922, decided on 12th 
October, 1923, from the decree of Krishnan, 
J., dated 21st March, 1922. 

(a) Bindu Law^Parliiion—ManagiTiy 7nentbsr 
must render account of monies specifically traced 
to him though he is not bound to keep accounts even 
if all co-parceners are minors. 

A managiDg member ie not bound to give m 
general aooonnt oi hie dealings and in tbe abaenoe 
ot fraud or misappropriation the managing member 
cannot be called upon to joetify bia paat tranaao- 
tiona ; tbe manager ia not bound to keep genem 
aocounta and oo-paroeneta cannot complain if tbn 
manager in bia dieoretion lavouia in taia ezpeow- 
tore one of tbe oo-paroeners at the expense ol tta»> 


(3) (1910) 43 Mad. 67b (F.B). 


459 


1994 MadMi OFFIOIAL ASSIONBB V. N. R. PILLAI (Sobwabe, O.J.) 


others, lo tUs mattei there is no diflerenoe be- 
tweeo the poiitioD of an infant oo'paroener and 
another. In lespeot of asseta proved to have oome 
into the hands of the manHger, he has to aooount. 
It 19 not enough for him to aay that he has no 
longer got those aesetB. Oooe it bad been proved 
that the assets oameinto bis bands, the oo-paremer 
is not required to prove that they remained in bis 
bands at the date of the partition. Capital monies 
proved to have oome into the bands of a manager 
must be considered as available for partition in the 
absence of some evidence showing what has 
happened to them. (39 Mad. 371, 41 M.L.J. 503, 
FoU.) [P. 460, 0. 1]. 

(b) Hindu Law — Partition — Members have nof 
absoiufe right to residence in a particular house 
Of room. 

It is quite wrong to say that the member of 
a joint Hindu family have rights in rem to resi- 
dence in a particular bouse. It is true that while 
the oommon bouse is being used as a family 
house, they have a right to reside there but 
vrhether they have a right to any pattioular 
separate room is doubtful, but on partition it ie 
clearly a matter for the tribunal arranging the 
partition to say whether it is in the general 
interest of the oo-paroeneis that residence should 
be given m a partioular hou^e or not. Some other 
provision can be made if there .are more bouses 
than one to obnoee from It may be for the general 
advantage of the family that provision should be 
made in money instead of in kind. [P. 461, Cs. 1 
and 2} . 

T. S. Rajagopalaier and T. L. Venkata- 
ramaier — for Appellant. 

P. Venkataramana Bao, N. K. Mohana- 
rangam Pillai and N. Damodaram Naidu 
— for Beepondents. 

Schwabe, J. : — This is an appeal from 
the judgment of Krishnan. J., in a partition 
suit — from so muob of bis deoree as directed 
that the 1st defendant should account for 
a sum of Ks. 6.500 shown to have come 
into bis bands as part of the joint family 
assets. The Ist defendant was the 
manager of a joint Hindu family governed 
by the Mitaksbara Law. the other persons 
interested being a minor brother, and their 
mother and sister who were entitled to 
rights of maintenance. Tbe Ist defendant 
has become an insolvent and the Official 
Assignee of Madras on behalf of bis creditors 
represents his interest. The facts so far as 
they are relevant are that Bs. 6,500 which 
formed part of the ancestral property were 
deposited in a Bank, and, some years ago, 
drawn out by tbe lat defendant. Of that 
amount Bs. 2,500 were deposited with 
Messrs. Baardsell & Oo. as security for tbe 
honesty of thA lat defendant who was 
entering the servhA of that firm as 
oasfa-keeper. The bfdanee has disappeared. 
There was a saggesbioif thpt it was used by 


the 1st defendant for purpose of his own 
marriage or other legitimate family 
expenses. But this was negatived by 
his mother who stated that she bad found 
tbe necessary money for tbe marriage 
and by the fact that tbe sums were drawn 
out sometime after tbe marriage, and no 
evidence was forthcoming of any other 
necessary family expenditure which could 
not be met out of tbe income. Tbe Ist 
defendant was not called as a witness. It 
was suggested that be was helping bis rela- 
tions as against bis creditors which might 
account for tbe Official Assignee not calling 
him as a witness. But all bis affairs were 
in tbe hands of tbe Official Assignee who 
had every opportunity of examining tbe 
insolvent and ascertaining tbe true facts. 
Tbe money was drawn by tbe Ist defendant 
in 1914. In 1918 be was found to have 
committed defalcations in bis office of 
Cash-keeper to Messrs. Beardsell Co., 
amounting to Bs. 15,000. It is possible 
that tbe balance of tbe money so drawn 
out by the 1st defendant was invested 
in some other manner. At tbe time, 
he told his mother that be was lending 
a large part of it to a Muhammadan, 
a businessman ; but there is no evidence 
that this loan is stilt outstanding, and it 
is muob more probable that it was 
ultimately used to meet tbe defalcation in 
Messrs. Beardsell & Co. or to meet the 
1st defendant's losses in some unfortunate 
speculatious which led to his making away 
with this large amount of Beardsell's 
money. 

The learned Judge has held that the 
1st defendant has received these moneys and 
has not accounted for them except as to 
tbe Bs. 2,500 mentioned. He has held 
further that it is a rule of Hindu Law that 
a oo-paroener upon partition is not entitled 
to call upon tbe managing member to 
render an account of bis past management 
BO as to debit him with any loss oaused^to 
the joint property by bis management but 
can only get his share in tbe properties 
available for division at tbe time of .the 
partition, and for this proposition .he 
quotes Balakrishna Aiyar v, Muthuswami 
Aiyar fl) and Erishnayya v. Guruyayya 
(2). He points out that there is an 
exception to this rule, when a parson is 
able to establish misappropriation on tbe> 


(1) (1908) 89 Mad. 371. 
(3) (1991) 41 M.X 1 .J 1 508. 
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part of the manager. He aUo holds that 
there is another exception, namely, that if 
a co-parcener is a minor, the manager can 
be made to account generally in respect of 
the corpus of the estate, at any rate where 
there are no adult members except the 
manager ; and as the plaintiff in this case 
was at all material times a minor, he holds 
that the first defendant must bring into 
account this sum of Ra. 6,500. 

I agree to the result arrived at, but I 
do not agree with the reasons given. 

I That a managing member is not bound to 
give a general account of his dealings, 
that, in the absence of fraud or 
misappropriation, the managing member 
cannot be called upon to justify his past 
transactions, that the manager is not 
bound to keep general accounts and that 
oo’parceners cannot complain if the 
manager in his discretion favours in his 
expenditure one of the oo-paroeners at the 

( expense of the others are matters, I think, 
beyond controversy ; nor do I find any 
authority in support of the proposition that 
in this matter there is any difference 
between the position of an infant oo- parcener 
and another. In fact, on an examination of 
the cases establisbicg these propositions, 
it will be found that in most of them 
there were persons who were minors at 
the date of the partition or had been minora 

I at the time of the expenditure by the 
manager. But in respect of assets 
proved to have come into the bands of 
the manager, in my judgment, he has to 
Isocount. It is not enough for him to 
say that he has no longer got those 
.assets ; nor do I think it right to say, 
’onoe it bad been proved that the assets 
came into his hands, that the co-parcener 
has also to prove that they remained in bis 
bands at the date of the partition. In 
my judgment, capital monies proved to 
have come into the bands of a manager 
must be considered as available for parti* 
tioD, in the absence of some evidence 
showing what has happened to them. It 
is not necessary in this case to discuss 
what would be sufficient evidence. It may 
be that the proof of family necessities 
which would involve an expenditure greater 
than the income would lead to the presump* 
tion that the assets have been properly 
expended on behalf of the family. But, in 
this case, there is nothing of the sort, and 
I think that the proper inference to be 
^rawn is that these monies have been 


piiiLAi (Waller, J.) lOM Madras 

misappropriated by the managing member. 
In this connection I chink that misappro- 
priation means nothing more than the 
expenditure of the money on other that 
justifiable family expenses. Rs. 2,600 were 
clearly misappropriated. It was a legiti- 
mate family purpose to place that money 
with Messrs. Beardsell & Oo. as security 
for the good behaviour of the managing 
member. But it remained joint family 
property and, when be caused the loss of 
that money to the family by his misconduct 
as an employee of Messrs. Beardsell & Co., 
in my j.udgment, be clearly misappropriated 
the money. As regards the balance of 
Rs. 4,000 it was traced into his hands. It was 
proved that it was deposited in a Bank and 
that ha drew it out. There is no evidence 
that he spent it on a family necessity, or 
that there was any family necessity for 
which such a sum of money would have been 
required, and, in my judgment, under those 
oircumstauces, when the assets are traced 
into the hands of the managing member, 
he is bound to account for them oo a parti- 
tion, whether bis oo-paroeners are minors 
or majors, and in this case the first 
defendant and the Official Assignee 
representing him have entirely failed to do 
so. If authority were required for these 
propositions, I think, it is to be found in 
the account that was ordered in Bala^ 
krishna Aiyar v. Muthuswami Aiyar (1), 
and in the clear judgment on the point of 
Phillips and Krishnan, JJ.,iQ Krishnayya v. 
Guruoayya (2), particularly of Krishnan, J., 
at page 509 where be states the law 
correctly. It was suggested that Tami 
Reddi v. Oangu Beddi (3) was an authority 
to the contrary, bub as 1 read the judg- 
ment, particularly on page 287, it supports 
the view expressed above. 

The result is that this appeal must 
be dismissed with costs. 

Waller, J. : — I agree that this appeal 
must be dismissed with costs. The rule 
of law, as stated by Krishnan, J., is that a 
oo*paroener oan get a share only in such 
properties as are actually available at the 
time of partition. If this means that, 
when a manager is asked to acoonnt for 
missing property, it is a sufficient answer 
on bis part to point out that it no longer 
exists, I cannot aooept it is an adequate 
statement of the law. The ruling in 
Balakrishna Aiyar v. Muthusami Aiyar (1) 

(3) 1939 Maa. 336 (S). 
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ahowa that ife is open fco a oo-paroener to 
oall upon the manager to aooount for 
apeoifio items of property which are 
alleged to have oome into bis hands. 
Though he is not entitled to ask for a 
general account of the management, he is 
entitled to an account of the property at 
the time he asks for partition. And by 
that is meant not the property as it 
actually exists, but as it ought to be. 
This is the view taken in Krishnayya v. 
Guruvayya (2) and there is nothing to the 
contrary in Tami Reddi v. Oangu Reddi 

(3). 

In the present case it is clear that the 
manager bad to aooount for Hs. 6,500. 
This sum of money be probably appro- 
priated to bis own use. In any event, it 
has not been proved that he spent it for 
any necessary or legitimate family purpose. 
He must, therefore, make good plaintiff’s 
half share. 

(Continuation of the Judgment pro- 
nounced in open Court this day). 

Schwabe, C. J. : — Another point arises 
under the judgment of Krishnan, J. The 
second and third defendants being the 
mother and sister of the oo-paroeners, he 
directs that they should have a mainte- 
nance of Bs. 15 a month, and that the 
daughter should have a sum of Rs. 2,000 
for her marriage. He also bolds that they 
should be allotted each a room in the 
house item 1, that is, the family house, 
for their residence. Now, it is objected 
that the last part of the order will seriously 
interfere with the most advantageous 
partition, namely, the sale of the bouse 
which is the only valuable family pro- 
perty that there is, if it is to be sold 
subject to a right of these two ladies each 
to have one room in that bouse. It is 
argued on the other hand that they have 
an absolute right to them, it being called a 
fight in rem. Id my judgment, it is quite 
wrong to say that the members of a 
joint Hindu family have rights in rem 
to residence in a particular bouse. 
It is tree that, while it is being 
used as a family house, they have 
a right to reside there; but I have serious 
doubts whether they have a right to any 
particular separate room ; but, on parti- 
tion, it 18 clearly a matter for the tribunal 
arrangiog the partition to say whether ife 
is in the general interest of the oo-paroeners 
that reeidenoe should be given in a parti- 
cular house or not. ' Borne other provision 


can be made if there are more bouses 
than one to ohoose from. It may be for 
the general advantage of the family that 
provision should be made in money instead 
of in kind. I think that so mneh of this 
jndgment as purports to hamper the 
Official Referee's discretion in effecting this 
partition by giving these two ladies an 
indefeasible right to occupy a certain part 
of this house ia wrong and that the matter 
must go before the Official Referee to 
decide what ia best to be done unfettered 
by any such direction, 

Waller, J . : — I agree. 

* * 1924 Madras 461. 

Krishnan and Odgbhs, jj. 

K, Sankara Rao — Appellant 

V. 

Turlapati Ratmakrishnayya — Respon- 

dent. 

S. A. Nos. 56, 57 and 58 of 1922. decided 
on 12tb October, 1923, against the orders 
of District Court of Kistna, in l.A. No. 191 
of 1921. 

(a) Prorinctai Insolvency Act (V of 1920A Be. 56 
and 59 — Without vesting order, Beceiver can't deal 
vnth property. 

Tbe Official Beceiver does oot get a right to deal 
with tbe properlieB o( the iosolveot without au 
ezprese veeliog order by tbe District Judge. Where 
wb«D the ioeolveDoy petition was filed by the 
iDsolvent in the District Court, ibe District Judge 
made au eudoreemeDt on that petition that it was 
(taneferred for disposal to the Official Receiver. 
Btld that tbe wording of the order itself does not 
ooovey tbe idea of any veetieg at all. <41 M.L.J. 
78. 43 Mad. 869, 39 M.L.J. 438, 30 M.L.J. 416. 
PoU.\ [R. 463. 0. 1.] 

(bl Insrlvency Act [V of 1020). S. 69-^ 

Vote net opply where sale is by unauthcrised 
Offi ial disignee. 

Where ibe sales were made by a person who was 
not »u<h:'ri8ed to sell aud were Ibus invalid. 
Htld, «b*l It is impossible to bold tbut the limita* 
tijD under 8. 68 will apply as 8. 68 presupposes 
that ihe decision is by a receiver properly 
appomied. [F. 462, C. ‘i J 

A. Krishiiasawmy Iyer — for Appellant. 

V. Viswanatha Sastry and V. Surya^ 
narana — lor Bespondeufc. 

HriBhnaii, J. t — These are three 
appeals by two creditors of one Ram*- 
krisbnayyft^ an ineolvenfcfe wbo sought fco 
get eet a^ide by the lower Coorfc two sales 
by the Official Receiver of Kistna. of two 
items of properties belonging to the 
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insolvent Their apnlications were dismissed 
by the learned District Judge on the 
ground that it was out of time under 
section 68 of the Provincial Insolvency 
Act. the applications having been filed 
more than 21 days from the date of the 
two sales 

In appeal it is argued before us by the 
learned Vakil for the creditors that 
section 68 does not apply to this case as 
the sales cannot be considered to have been 
made by a properly authorised Receiver, 
but by some one who had no power to deal 
with the properties. The argument is that 
after the adiudication of the insolvent in 
this case, no order vesting the property of 
the insolvent in the Official Receiver was 
made, and without such an order the 
Official Receiver gets no right to deal with 
the insolvent’s properties. What happened 
in this case was. when the insolvency 
petition was filed by the insolvent in the 
District Court, the District Judge made an 
endorsement on that petition that it was 
’’transferred for disposal to the Official 
Receiver.*' It is not denied by the other 
side that the District Court made no 
further orders in the case. The Official 
Receiver has been authorised under 

section 80 to hear an insolvency petition 
and make the order of adjudication : 
but under that section the power to make 
the vesting order is not delegated bo the 
Official Receiver ; and it is clear 
from the authorities which have been 
cited before us, Vijthilincja Padayachi v. 
Ponnuswami Padayachi (1), Muihunoami 
Stoamiar v. Somoo Kandiar (2) and 

Official Receiver of Trichinopoly v. Soma- 
sundaram Ohettiar (3). that the Official 
Receiver does nob get a right bo deal with 
I the properties of the insolvent without 
] an express vesting order by the District 
j Judge. Such an order has to be made 
I under the Act by the District Judge after 
the adjudication of the insolvent. It is, 
therefore, quite clear that the argument 
that the endorsement made by the Judge 
on the iosolvenoy petition is tantamount 
to vesting the property of the insolvent 
in the Official Receiver cannot beaccepted, 
I agree with my learned brother that the 
wording of the order itself does not 
convey the idea of any vesting at all. 
The order in the case cannot be taken to 

(1) (1921) 41 M-L-J. 78. 

(3) (1920) 43 Mad. 869. 

(3) (1916) 30 M.Ii.J. 416. 


include a vesting order made in anticipation 
of the adjudication of the insolvent ; for 
even if we suppose that the District Judge 
meant, when he transferred the insolvency 
application to the Official Receiver to 
make him the receiver of the properties it 
would be illegal. There is thus a difficulty 
in the way of the respondents. We must 
take it that the sales in the present 
case were made by a person who was not 
authorised to sell and are thus invalid. In 
a case like that, it is impossible to 
hold that the limitation under section 68 
will apply as section 68 presupposes that 
the decision is by a receiver properly 
appointed. It follows, therefore, that the 
three appeals must bo allowed, the two 
sales must be set aside, and the oases sent 
back to the District Judge for a proper 
vesting order being made and further 
proceedings in insolvency conducted there- 
after. The petibioners-appellanbs are entitled 
to their costs in this Court and in the 
Courts below to be paid from the insol- 
vent’s estate. 

Odgers, J. : — These are appeals against 
the order of the District Judge of Kistna 
on an application by two creditors of an 
insolvent called Tburlapati Ramakrtsb- 
nayya praying to set aside two sales by 
the Official Receiver held on 27th August, 
1919 and 26bh February, 1920. The 
District Judge held the application out of 
time as having been made more than 21 
days after the sales. The Court on the 
application of Tburlapati Ramakrishnayya 
to be atljudicated an insolvent passed the 
following Order: — 

Transferred to the Official Receiver, 
Kistna, for disposal," and it is contended by 
bba respoadent that this has the effect of 
transferring the whole matter to the 
Official Receiver and thus of incidentally 
appointing him Rsceiver of the insolvent's 
property. This contention is necessary 
in face of the following decisions 
Vythilinya Padayachi v. Ponnuswami 
Padayachi (1) which held that the 
property of an insolvent does nob ?pso facto 
vest in the Official Receiver but an order 
must be passed in every case appointing a 
Receiver and that failure to do this entails 
as a consequence failure of title in those 
patcbasing from an Official Receiver not 
so appointed. In the present case there 
was no special appointment unless the 
order above set out can be so oonstrued. 
Vythilviga Padayachi v. Ponnuswami 
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■Padayachi (1), followed earlier authorities 
Mutkusjuami Swamiar v. Somoo Kan- 
diar aud Official Beseiver of Trichiiio- 
poly V. Soviasundaram Chettiar (3). Mutku- 
swanU Swamiar v. Somoo Kandiar (2) is 
also an authority to the same eSfeot. 1 
was a party to the deoision in Vythilinga 
Padayachi v. Ponnustoami Padayachi (1) 
and X adhere to my deoision there. There- 
fore 1 must hold that unless the order 
appointed the Official Beoeiver, Beoeiver 
of the insolvent's property, there was no 
Beoeiver appointed in this case and the 
sales by a person purporting to act as 
suoh would be void. Now it is said that 
the Court by its order set out above 
praotioally made a vesting order under tbo 
Aot. What the Court did was to transfer 
the petition to the Offioial Beoeiver "for 
disposal.” 1 do not think that the faot 
that the petitioner (debtor) asked that his 
immoveable property should be sold and 
his debts settled can give any other or 
wider meaning to the order of transfer. 
The Court has certain powers of delegation 
— section 20 of the Aot V of 1920 provides 
that the High Courts may delegate to 
Offioial Beoaivers certain specified powers, 
inter alia, the hearing of insolvency 
petitions, esamination of debtors and the 
making of orders of adjudication. The 
Offioial Beceiver has no delegated power 
to appoint a Beoeiver. The respondent 
contends that the procedure prescribed for 
the Court and for Offioial Baoeivers when 
acting under their delegated powers are 
different and that the latter are in faot 
under such circumstances Courts in them- 
selves. Subba Aiyar v. Ramasioami 
Aiyangar (4) is cited as an authority for 
this proposition. There the order was 
'The petition is transferred to the Offioial 
Beceiver for adjudication and for the 
administration of the estate.’ The learned 
Judges held that the combined effect 
of section 20 (c) and {e) and section 23 of 
the Aot of 1907 [section 59 (c) and (e) and 
seobion 58 of the present Aot] was that the 
order to administer enabled the Official 
Beoeiver to sell the insolvent’s estate. 
They distinguished the case in I. L. K. 43 
Mad. 869, while deploring the deficiency 
in the Aot which does not provide that 
immediately on adjudication the estate 
shall vest in the Offioial Beoeiver. Their 
'deoision was that the Offioial Beoeiver was 


the agent of the Court and as under 
section 23 (section 58) the latter has all 
the powers of a Beoeiver, it was capable 
[section 20 ie) : section 59 (e)] of appoint- 
ing an agent to take any proceedings sanc- 
tioned by the Court and that the Court might 
under seobion 20 (a) [section 59 [a)] sell 
the property of the insolvent through such 
agent. The difficulty as to appointment of 
a Beceiver was thus obviated in this oase. 
The learned Judges did not give an opinion 
on the other argument advanced in that 
oase, viz., that the order of transfer may be 
construed as an order under section 18 
(section 56) vesting the property in the 
Beoeiver to take effect if and when adjudi- 
cation took place. It will be observed that 
the order of transfer in the present case 
did nob contain the words "for the adminis- 
tration of the estates " and this in my opi- 
nion is sufficient to distinguish it from the 
oase in Subba Aiyar v. Raviasioami 
Aiyangar (4). The present petition was 
not even transferred for adjudication but 
merely for disposal. I am unable to agree 
that the transfer in the present oase had 
any further operation than to transfer to 
the Offioial Beoeiver for disposal of the 
petition for adjudication and I think the 
Offioial Beceiver under bis delegated powers 
under section 80 was functus officio when 
he has carried out the duties delegated 
to him, in this oase the disposal of the 
petition. The nest contention by petitioner 
is that section 68 applies to this case — and 
that the Offioial Beceiver was certainly a 
Beceiver in this case though one of bis acts 
is impugned. If he was never legally 
appointed a Beceiver, ha is a mere intermed- 
dler with the property and if so, it is said 
the District Judge had no power to set 
saide the sales under the Aot [of. Avanashi 
Chetii V. Muthu Kartippan Chetti (5) 
there being no 'person aggrieved by any aot 
or decision of the Beceiver.’ The answer 
to this appears to me to be that in Muthu- 
swami Swamiar v. Sowoo Kandiar (2) the 
sale was either set aside or declared to be 
void — it is not clear which in Vythilinga 
Padayachi v. Ponnuswami Padayachi (1) 
it was held that defendant bad no title to 
the property. Both oases were under 
the Insolvency Aot and both were cases of 
sales by Official Beceivers not legally 
appointed Beceivers in the respective insol- 
vencies. This seems to me to conclude the 


i 


(4) (1921) 44 Mad. 847. 


(6) (1918) 98 M.L.T. 819. 
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raspondGnt’s contention on this point. As 
to limitation, aection 68 prescribes a period 
of 21 days for an application by a person 
aggrieved by act or decision of the Receiver. 
It 13 quite clear that a Receiver means one 
legally appointed, r.e,, one appointed under 
the provisions of section 56 of the Act. I am, 
therefore, of opinion that the Official Recei- 
ver not having been appointed Receiver in 
this insolvency, the sales by him are void 
and ineffective to pass any title to the 
purchasers and these Civil Idisoellaneous 
Appeals must be allowed with costs. 

I agree with my learned brother in the 
order he proposes. 

Appeal allowed. 


* * 1924 Madras 464. 


Krishnan and Wallbb, jj. 


Messrs. Ponnuswamy Aiyar and Naraya^ 
naswamy Aiyar and another — Appellants 


V. 

Damodar Hunsraj — Respondent 

F. A. No. 75 of 1922, decided on 20th 
November, 1923, from the order of City 
Civil Court of Madras, dated I4th Decem- 
ber, 1921. 

Civ. Pro Code, 8 20 e'l^Cause of action arises 
at a plare where piym,nli^ to made or part of 
contract is to be performed^ Uundi is made only > y 
actzial paynunt and n>l by negoticUion. 

When » firm ca':3ide M idr>«8 drnws huttdfs oo a 
firm ID M'ldtas wbiob uitdec ibe oootraot the 
Madra? firm lo honour aod pay when presented 
to them in Madras, tbe pivm^nt oaonot be oooei- 
dered to be mad* when • be Uunli is Degotiaird by 
the firm outside Madras bot only when tbe 
paymeob is actually u >de by ibe fi m in Madras 
on tbe hunai. Negoiiatioti ot the Aundi ie only a 
prnvi“ioDal me'h'jd ( f renli'-ing money from per- 
sons wh>nro willine to »iro pi ibe kundi for a 
small pr<fi> and tflbe (he (rouble of pr«eentiQg tbe 
JiUTidi to th" df/iw-e Hnd iec<'Vt‘ri>>g tbe money 
from him. li he Au>n;i i' di-bonoured the eud .rsee 
will <‘f 0 'Urio liHVH r> *; ium* t'l ibe p see of tbe 
TYtio hod rod irsfd (( nv»r (o htm. So that 
the receiving oi the ,Mev (r m »n endorsee cannot 
be treated as payuiiii' in« .r.is tiie oontraot. The 
paytiieiit bio ou.-s coiii;^l >c uniy vvbeu tbe drawee, 
tbe M fi at hc u I j ii> k.-- payment oo ihe 

hund* ard 50^h p'lvm i;i i.- oUary a 
made in U idrss W. t‘'e p-tjinent was lobe made 
only ou ibe d<.*iivci> ol m.u lauway receipts end 
the railway rtciipts Nse>e ( • oo rtitachfd to the 
Au>:dts ftod pre-eMit J in Mi«1ihs al >iig wiih the 
hundh whet) met t - of ( h- bund is were demand- 
ed from tbtm and thnu (he p-esea'aMoo of the 
railway receipt in ^l-idr.*^ a part of the 

pcriormaooe ol tbe cou mdj was a neoessary 
condition to be perf-'int’d, b^f^re money oonld be 
demanded from lha Madras firm. Betd that park 


of oanse of action arose in Madras, (97 M.L.7* 719,^ 
Disc * : 30 Bom. 167, Bxpl.) [P. 466, 0* 1.] 

M. A . Tirunarayanachari — for Appel- 
lants. 

N, Chanderasekara Aiyar — for Respon- 
dent. 

Erishnan, J.: — This is an appeal, against 
an order of the learned City Civil Judge, 
returning the plaint in O. S. No. 530 of 
1920, on bis file, to be presented to tbe 
proper Court. Tbe learned Judge held 
that no part of tbe cause of action arose 
within his iurisdiction and therefore 
passed that order. Tbe suit was brought by 
tbe Receivers on behalf of a firm in Madras 
called Kuppuswami Naidu and Company, 
against tbe defendants, a firm carrying on 
business in Calcutta, for a ci rtain sum of 
mouey, which, they claimed, bad been 
overpaid to tbe defendant's firm. Among 
the pleas raised by tbe defendant’s firm, 
one was that tbe Court in Madras had no 
jurisdiction to try the suit and that tbe suit 
was properly triable only by tbe Court in 
Calcutta, where they carried on business 
and where according to them, the whole 
cause of action arose. 

It is not denied that the defendants do 
not reside, or carry on business, or work 
for gain in Madras ; but tbe plaintiffs rely 
entirely, for their contention that tbe suit 
lies here, on tbe ground that part of tbe 
oauee of action arose wifhtn tbe jurisdic- 
tion of the Madras Court Under section 20, 
clause (c) of the Code of Civil Procedure, a 
suit can be brought where the cause of 
action arises, at least in part, and tbe ques- 
tion we have to decide is whether the 
cause of action in this suit has arisen at 
least in part in Madras. 

Kuppuswami Naidu & Co. bad dealings 
with the Calcutta firm and the way in 
which the dealings were c-tr-ied on was 
that, on the orders of Kuppuswami Naidu 
& Co., the Calcutta firm was to send 
by rail rice to several plai^^s. all over 
the Presidency, named hy ?.ho Madras 
firm (plaiotiffs). Tbe contiact was made 
in Calcutta; but the hrnin^:caiont aS 
regards payments, as stated h\ the defend- 
ants' firm itself in tbe'r writion statemenl, 
was that the money was to ho paid either 
in cash in Calcutta, or by Ilundis drawn 
hy defendants in Calcutta, on i be plaintiffs' 
firm in Madras. The learned City Civil 
Judge held that this arrangement about 
payment was an arrangement, which was 
tantamount to payment in Calcutta itself 1 



f 

1M4 MMMS P. AITAB A N» AlYAR V. DAMODAB HTOSBAJ (ErishnaD. J.) 465 


bSt we are anabla to agree wifth the learned 
Judge on the point. When a firm outside 

I Madras draws bandis on a firm in Madras, 
whioh, under the eontraot, the Madras 
firm has to honour and pay, when pre- 
sented to them in Madras, the payment 
oannot be oonsklered to be made, when 
the Hundi is nego&iated by the firm 
outside Madras, bat only when the 
payment is aotnally made by the firm in 
Madras on the hundi. Negotiation of the 
hundi is only a provisional method of 
realising money from persons, who are 
willing to aooepb the hundi for a small 
profit), and to taka the trouble of present- 
ing the hundi to the drawee and recovering 
the'Choney fruux hizn. ii the hundi is 
dishonoured, the endorsee will of course 
have recourse to the payee of the hundi. 
who had endorsed it over to him. So that 
the receiving of the money from an 
endorsee oannot be treated as payment 
towards the contract. The payment be- 
comes complete only when the buyer, in 
this case, the Madras firm, actually makes 

( payment on the hundi, and such payment 
is clearly a payment made in Madras. It 
is true that, in the first three instances, 
the money was actually paid by the Madras 
firm, through an agent of theirs in Calcutta, 
to the defendant ; but that arrangement 
does nob seem to have been persisted in 
and subsequent payments were all made by 
the system of. the Calcutta firm drawing 
hnndia in tbeir own favour and eudorsiog 
them to some bnodl-broker and obtaining 
money from him, and that broker taking 
the trouble of preseuting the bundis 
to the Madras firm and receiving pay- 
ment. Ic may also be mentioned that 
one other arrangement about the payment 
was that payment was to be made, only 
on the deUvery of the railway receipts. 
These railway receipts were to be attached 
to tbe bun iU and presented to Kuppu- 
Bwami Naidu and Co. in Madras, along 
with tbe huodis, when payments of the 
bundis were demanded from them ; so that 
tbe presentation of the railway receipt in 
Madras was also a part of the performance 
of tbe contract, and was a necessary con- 
dition to ba performed, before money could 
be demanded from tbe Madras firm. 

In these oiroumstanoes, it seems to us 
clear that a part of the cause of aotiou 
must be held to have arisen in Madras, 
both as regards the presentation of the 
Tail way reoeipts and u regards the payment 

19M 11150*60 


on bundis ; and it would follow that tbe 
City Civil Court bad jurisdiotiou to try tbe 
suit, under section 20 fc) of the Civil 
Procedure Code. 

Tbe learned City Civil Court Judge has 
relied upon a case reported in Mylappa 
Ohettiar v. Aga Mirza Mohanied Shir- 
asee (1). which be thinks is a case on alt 
fours with tbe present one ; but there is a 
fundamental difference between that case 
and the present one, which tbe learned 
Judge has overlooked. There, although 
payment was by bundis, tbe arrangement 
was that tbe hundi was to he drawn and 
presented to tbe National Bank of 
Mandalay, along with tbe bill of lading, 
taken in tbe name of tbe oonsigoor himself ; 
it was to be endorsed over to the branch of 
tbe National Bank at Mandalay and 
handed over, along with tbe hundi, to them, 
and they were to make payment of tbe 
amount claimed to tbe uonsiguor at 
Mandalay. Tbe learned Judges find as a 
fact in that case that tbe National Bank 
was merely acting as the agent of ths 
Madras Bank, who were tbemseivee only 
tbe agents of the oonsigoee at Negapatam 
and. when the bill of lading was endorsed 
over to tbe National Bank and received by 
that Bank and money was paid to meet 
the hundi drawn on tbe bank, tbe transao- 
tioD was complete, so far as tbe consignor 
was oonoerned, as tbe National Bank was 
found to have been acting merely as agents 
of tbe Negapatam merchant. It was oo 
that ground that tbe learned Judges in 
that case held that tbe payment should be 
taken to be one made in Mandalay 
and not in Ntgapatam and that, so far as 
paymeot was concerned, tbecause ofactioo 
did not arise in Negapatam, but in Manda- 
lay. Here, as we have already stated, all 
that tbe Calcutta firm did was to draw tbe 
hundi oo tbe Madras firm and discount it, 
in tbe manner usual among merchants, 
with some excbange bank or fiim, which 
took bundis on discount, wi bout being 
freed from tbe liability of having to repay 
tbe money paid, in case the hundi is 
dishonoured. Tne Calcutta firm was 
entitled to discount the bundi with whom- 
soever it pleased. Tnere is no evidence 
that Nantaramdas Almaramdas, tbe firoo 
which actually negotiated those huudis 
for tbe Calcutta firm, were acting as agents 
of the Madras merobauts at all. This case 

(11 (1919) 87 M.I 1 .J. 719. 
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19 therefore very clearly distinguishable 
from the case in Mylcippa GhtHioT v. Aga 
Mirza Mohamed Shirazee (l). 

The Bombay case referred to. by the 
learned Judge. Motilal v. Surajmal (2) is a 
case where the principles are no doubt 
stated by Tyabji, J. ; but according to 
those principles, if the payment has to be 
made at a particular place, part of the 
cause of action will arise there. 

It will be further noticed that the main 
claim in this suit is really for the amount 
that bad been over- paid by Kuppuswami 
Naidu & Go. to the defendant company. 
That payment was actually made in 
Madras. The hundi having been drawn 
for a larger sum, than the Calcutta firm 
was entitled to draw it for, was nresented 
in Madras ; and to save it from being 
dishonoured, the Madras hrm paid tbe 
excess amount, here in Madras, and it is 
mainly for that amount that tbe present 
salt is brought. 

It is therefore clear to us that the cause 
of action did arise in Madras and that the 
plaint should not have been returned, for 
being presented to another Court, but that 
the learned Judge should have tried the 
suit himself. We therefore set aside tbe 
order of the learned Judge and direct him 
to take tbe plaint on to his hie and dispose 
of tbe case according to law. 

As regards costs, tbe respondent will pay 
the appellants’ costs in this Court. All 
costs in the lower Court will be disposed 
of by the City Civil Judge in bis final 
iudgment. 


Appeal allowed. 
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Krishnan and Odgebs, jj. 

Angavalalhamal — Appellant 

V. 

Janaki Ammal arid another — Respond- 
ents. 

F. A. No. IGl of 1922, decided on 8bh 
October. 1923. from the order of Sub-Judge, 
Kumb^konatn, in B,P. No. 69 of 1920. 

Oiv. Pro. Ga 'e. S. HO (2 — To m^lce I g'xl 
reprtsentaiiveor i-b'jinisP flfor lirhle-Decrec-h'ilder 
must prove biUh amount of asset* and receipt o/ 
ataeU. 

The harden ix upon the persoo, who desires to 
make the legal representative or the administra- 
tor liable, to prove not only the amount of tbe 


(3) (190G) 30 Bom. 1€T. 


aasets left by tbe deceased, but also the extent 
of such assets which has actually passed into 
his hands. 

Quaere:— Whether the proposition that if it 
were shown that a deceased person left a certain 
amount of assets and that the legal represen* 
tative had received some pr>rtioo of those assets 
it would be for him t^^ explain why be did not 
receive the whole of the assets and if be says 
that he did not so receive them, it would be for 
him to establish what proportion of the assets, 
proved to have been felt by tbe decea'«ed really 
got into his hands, is not too wide. [P J68, C. 3.] 

A. Krtshnasioamy Aiyar and C. A. Sesha- 
giri Sastriar — for Appellant. 

T. Rangachariar and K. S. Juyarama 
Iyer — for Respondents. 

arises in execution of tbe dopree, in 
O. S. No. 36 of 1909, obtained by one Janaki 
Ammal against her mother-in-law, one 
liaksbmi Ammal. As Lakshmi Animal is 
now dead, execution is appliei for against 
one Angavalathammal, tbe legal representa- 
tive and daughter of Lakshmi Ammal. Tbe 
decree was for possession of certain im- 
moveable properties aud for a certain sum 
of money, over Rs. 10,000. Tbe decree bad 
been executed, during tbe life-time of 
Lakshmi Ammal as regards immoveable 
properties and possession bad been taken 
away from Lakshmi Ammal a year before 
her death. Lakshmi Ammal died in April 
1916. This application is put in, by the 
Receiver appointed in O.B. No. 40 of 1916, 
on tbe file of tbe Subordinate Judge’s Court 
of Tanjore, in whom the right to execute 
the decree has been vested for tbe time 
being, Janaki Ammal, being a party to 
O. S. No. 40 of 1916. Tbe application 
prayed for oompelliDg Angavalabbammal to 
pay tbe decree amount, from tbe assets of 
Lakshmi Ammal in her bands, with 
subsequent interest and costs. Angava- 
lathammal’s plea was that Lakshmi Ammal 
did not have or leave any assets and that 
no assets of hers came into her bands and 
that she was not liable to be proceeded 
against in exeouiion of the decree. 

The learned Subordinate Judge bas 
passed an order, app^^rently under 
section 50. sub-clause 2 of tbo Civil Pro- 
cedure Code, and this appeal is filed against 
tbe said order, directing AugavaUthammal 
to pay tbe decree amount herself personally- 
To justify such an order under the Civil 
Procedure Code, it must be shown by the 
person applying that tbe legal representa- 
tive had reoeivad Miffieient property to 
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oaver tbe deoree deb6 and bhe latter must 
bav6 failed to show that the amount that 
had QODaa into her hands has been duly 
disposed of. Section 50 (2). Civil Procedure 
Code says : 

'* wheca aoy suob property roniAlaH m (bo possessiou 
of Ute iudgm^'Dt-debtor and be Utls to SAtiefy the 
Ooott (bxt bo b4d duly applied ^uoh property o( 
the deceased* as is proved lo have come into bis 
possession, tbe deoree may bo ereouled against tbe 
jadgiDent-debtor* to tbe extent o( tbe property in 
reapeot of wbiob ba bas (ailed so to satisfy ibe 
Court, in tbe a tme manner ss if the deoree had 
been agaiost him persoualJy." 

Xu this case, three issues were framed by 
tbe Subordinate Judge bo the followiog 
effect : 

(1) Old Ltksbmi have or leive any assets ? 

(3) If so, lid they come into the bauds of tbe 
respoodout ? 

(31 To wbat extent* if at all, is tbe respundent 
liable? 

Go the drat point, the Subordinate Judge 
haa gone into a oalculatioo of what the 
possible inoome of Likshmi might have 
been, for the Ust 9 years. He considers 
that tbe lands, which were in her posses- 
sion, would have yielded 800 or 1000 
kalams of paddy, bhab the Ks. 10,000 bhat 
was D:\id bo her would have fetched a fair 
amouoG of ioberest and that on the whole 
Ba. 2,000 might be bakau to be tbe probable 
yearly income and that she was enjoying 
tbie, for 8 or 9 yaars. Then taking the 
probable amount she might have spent out 
of the income, including the expenses of 
certain special ceremonies* which the old 
lady bad performed and making some 
allowance for household expenses* be comes 
to the oonolusiou that she must have had 
and must have left very large assets at bar 
death. Then he prooeads to hold that she 
did, in fact, leave large assets. Tnen ba 
goes on to say that, as Aagavalathammal 
is the legal representative of tbe deceased 
Xiaksbmi, she must have got all those 
assets and as she has not accounted for 
them, she must have them with her and 
she is Itab'o to p^y the present decree 
amount in full pdrs.^natly. Tae defect in 
this process of reasoning is that it is very 
problematical and speculative. It is not 
deoied that there is no direct evidence of 
the old lady liaviug left any assets at all, 
exoepts psrhaps a lew chemetus, in tbo 
hoaso, which her legal ropre^entabive has 
aocoonted for, by showiag that they ware 
given away in charity. 

It was said, by the reapaodent’a Vs^il, 
Ahat tbe.'assebs of the old lady were pertly 
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in the shape of bonds and partly in tho 
shape of cash. As regards the existence 
of tbo bonds, one would have expected soma 
better proof as tbe persons, who were liable 
under those bonds, could have been easily 
called as witnesses But no one was called. 
As to the oxistencd of suob bonds, as a 
matter of fact, there is no evidence at all, 
on record, not oven of oue. As regards tho 
cash also there is no evidence whatsoever 
that tbe old lady left, anything in the shapo 
of cash. On the other hand, there is on 
the side of the appellant soma evidence to 
show that the old lady spent large sums of 
money in charities end in the performance 
of religious festivals and soleranisatious. 
Tbe evidence of the appellant, if accepted, 
would show that bhe old ladv could not 
have left much assets, even if we assume 
that tbe estionate of the income by the 
iSubordinabe Judge is right. But that 
estimate is also a matter of speouiatioo. 
There is no proof exactly as to how 
much Liksbmi gob from bhe lands, or 
as infcorest for tbe monies she had. The 
lands, which ware the subjaot-mabter 
of the decree, wore removed from her 
possession a yoar before her death. It is 
shown that she had undertaken a costly 
litigation, and an eminent Vakil of this 
Court was taken from here to the lower 
Court, and was engaged in the case, when 
it come up to this Court, and the appeU 
lant’s estimate that the litigation cost, 
about iis. 4,000, is not in our opinion, aa 
excessive one. Taking all these oiroum- 
stances into oonsideratiou, we cannot bold 
that it is proved tbab tbe old lady had left 
any assets at all, at tbe time of her death, 
except a few chembus. It was said that she 
had been paying income-tax, on a sum of 
Bs. 1,050, said to have been interest derived 
from H^. 15,000. There is eviJenoe that 
she had protested against levy of tbe tax* 
but that tbe income-tax aubhoriclds would 
not relieve her and consequently she had to 
pay. VVe do not think it is safe to arrive 
at any conclusion, from the income-tax 
assessment, that she hai ai the time of 
her death, any particular sum of money at 
her disposal. 

If wa are right in the conclusion that we» 
have come to, that the old lady left no* 
assets, tbe respondent’s case necessarily 
fails. Bub apart from that, even if sh» 
had left any, there is no proof whatsoever 
that thoae assets got into tbe bands of th» 
appellant before us. It He true that aho 
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waa the legal representative and it is 
also true, as pointed out by the reapondent 
before ua. that this lady waa paying 
income-tax beraeU. after the death of her 
mother, Lakahmi. But the payment of 
the income-tax ia easily explained and 
does not indicate that she received any 
money on her mother’s death; because she 
had, aa proved by unimpeachable evidence, 
dealings with her own money, before her 
mother’s death, on which she was getting 
interest. Two Chetties have been called 
aa witnesses. P. Ws. 1 and 4. to show 
that during the life-time of Lakshmi 
Ammal, the appellant before us had a sum 
of 8,500. transferred to her name by 
her husband. The evidence of these wit- 
nesses is supported by entries in their 
account books, and there can he no doubt 
there were suoh transfers, as is spoken to 
by them. Besides that, Angavalathammal 
explains that she bad a sum of money 
given to her, by her father and that she 
got some money by tbe sale of her jewels. 
We are not in agreement with Sub- 
ordinate J’ldge, in rejecting all this 
evidence. We think that this evidence 
is eotitled to consideration. Tbe reason 
given by the Subordinate Judge, for reject- 
log the evidence, that her husband gave 
her some money, is that she and her 
husband were not on good terms. That 
may be so; bub it really is no reason, to 
discredit the evidence of the Chetties. 
Admittedly, her husband was a rich man 
and it is not unlikely that he was presuad- 
ed to settle on her. a certain sum of money 
after he married a second wife. As regards 
tbe jewels, she is likely to have got some 
from her husband and from her father and 
it is not pretended that the jewels are now 
in her hands ; the fact that she is not able 
to state exactly to whom tbe various jewels 
were sold is no reason for dieoredibiog her 
evidenoo that she did sell them. That is 
the reason gi en by the Subordinate Judge, 
(or diacreliting that part of the evidence, 
relating to tbe sale. The payment of 
income tax by her, after her mother’s 
de.xth, is of no importance, because she her- 
«olf ought to have paid income-tax much 
earlier on her own dealings and when she 
■was called upon to pay icoome-tax, she 
had praotioally no defence but to pay. 

It was suggested by the learned Vakil 
lor the respondent that once it is proved or 
Admitted, that the legal representative, 
•ought to be made liable, baa come into 


possession of assets belonging to the estate' 
of the deceased, however small it might be. 
the burden of proof is on the legal repre- 
sentative to prove the extent of the assebe- 
really received by him and that, if that' 
burden is not discharged by him, he 
would be made liable for the whole of 
the debts of the deceased. Three oases 
have been cited to us on this point, viz,, 
Rajah of Kalakasti v. Sree Muhant PrayoQ 
Dossjee Varu fl), Ranchhod Das Oovardhaw 
Dass v. Krishna Doss f2), and Maqaluri 
Gatudiah v. Narayana Rangiah f3). These 
cases no doubt say that, if it is shown that 
some property had passed into tbe bands of 
the legal representative, the extent of the 
property received by him being peculiarly 
within hia knowledge, he is bound to show 
that he had not received so much property, 
aa would satisfy tbe debts. The real mean- 
ing seems to be that if it were shown that 
a deceased piersoo left a certain amount of' 
assets and that the legal representative had 
received some portion of those assets, it 
would be for him to explain why he did not 
receive tbe whole of tbe assets and if he I 
says that be did not so receive them, it I 
would be for him to establish what pro- 1 
portion of the aesets, proved to have been T 
left by the deceased, really got into his r 
bands. Of course, tbe burden is npon tbe I 
legal representative to show that be has | 
utilised tbe assets that have come into his |. 
bands, in the proper administration of tbe I 
estate; otherwise, be will make bimselt I 
personally liable for tbe debts of the |i 
deceased to the extent of tbe assets shown 
to have been left by deceased and presum- 
ed to have passed in^o his hands. Whether 
this statement of tbe law, as to tbe burden 
of proof, is nob coo wide in itself, need 
not be ooDsidered in this case; for onr 
fioding i-) that no as^sets have been proved 
to have been left by the deceased. 
would seem from the authorities, cited by 
Mr. Krishnaswami Aiyar, and in this 
matter cf>e Bcglish Law is more restricted, 
the burden b iog upon the person who > 
desires to make thn legal representative 
or the admini^^trator liable, to prove not 
only the amount of the assets left by the 
deceased, but also the extent of such assets 
which have actually passed into bis bands. 
See tbe statement in Williams on Bxeon- 
tors, llth Eiilion. page 1561. 14 HaIS“ 

(1) (19161 30 M.L J. 39i. 

(2) (1911) 91 M UJ. 1096. 

(3) (1881) 3 Mad. 859. 
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bury's £aw 8 of Boglaod, 331, aod some o 
the oases cited therein and BaUen and 
l^ke, at page 561. It is not necessary to 
disease this question further, in view of our 
dnding that there is no proof in this case, 
to show affirmatively, that the old lady bad 
left any assets, or that any passed into 
the hands of the appellant. 

In these oiroumstanoes, we must set 
aside the order of the Subordinate Judge 
And dismiss the execution application with 
•^eosts in both Courts. Costs to be paid out 
of the estate of Janaki Ammal. 

Appeal allowed. 
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Krishnan and Waller, jj. 

^aiaaiwami Reddi — Appellant 

V. 

Talaivasal Marudai Reddi and others — 

Bespondents. 

S. A. No. 406 of 1922, decided on 29th 
November, 1923, from the order of Sub- 
Judge, Triobinopoly, dated 12tb October. 
1922. 

Oix). Pro. Code, ll^Dtcided’-> Beard and 
anally decided. 

Adverse findinf; in a deoree io favour of a party 
4a not res judicata. (86 U.L J. 611. IS Cal. 460 
■IP.O.). Pdll. : 12 L.W. 277 ; 31 M.L J. 311. Dias.) 
fP. 170, 0. 1.] 

M. S. Vaidyanatha Aiyar — for Appel- 
lant. 

8. T. Sreenivasagopalaohari — for Res- 
pondeots. 

Erislman, J , : — This is an appeal against 
an order of remand by the Subordinate 
Judge of Triobinopoly in a suit brought by 
the plaintiff for ejectment of the defendants 
from the plaint properties. The defen- 
dants pleaded inter alia that they bad a 
‘right of oooupanoy in the land and that 
they could not be ejected. This plea, it 
was urged by the plaintiff, was res judicata 
between the parties and could not in 
oonaequenoe be raised by the defendants. 
The Munsif gave effect to the plea and 
took no evidence on the question of ooou- 
■panoy right. The Subordinate Judge has 
reversed his judgment and has held that 
4he plea of res judioaia is not well founded, 
.and, having also held on another preliminary 
droe on the question of limitation that that 
■Issue should be found upon only after 
<avidenoe was tdun in the case, has remitted 
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the suit to be tried by the Munsif after 
taking such evidence. 

Tbe main question argued before os is the 
question of res judicata and that question 
arises in this way. Tbe plaintiff, as the 
transferee from tbe purchaser of the land 
in a revenue auction-sale brought a suit, 
O. S. No. 883 of 1902, for the purpose ol 
ejecting the present defendants 1 to 3 and 
of recovering possession of the property on 
the strength of his title thereby obtained. 
In that suit these defendants bad pleaded 
that they had a right of occupancy and 
therefore they were not liable to be ejected, 
but they raised another plea in the alterna- 
tive, namely, that, in the event of their not 
establishing their right of permanent occu- 
pancy, they were at least tenants and were 
entitled to notice to quit before they were 
ejected and that therefore the plaintiff's 
suit should fail. The other pleas raised in 
that suit need not be referred to at present. 
When the suit came on for trial tbe District 
Munsif held against the defendants and 
in favour of the plaintiff that tbe defendants 
bad failed to establish a right of permanent 
oooupanoy. He held however at tbe same 
time that they bad a right of yearly tenancy 
in the plaint property and that as no notice 
to quit was given by the plaintiff, the 
plaintiff should fail and be therefore 
dismissed the suit. The defendants, having 
succeeded in the suit before tbe District 
Munsif, naturally filed no appeal, but the 
plaintiff filed an appeal to tbe District 
Court. Tbe District Court did not actually 
go into the question of the permanent coon- 
panoy, for it held that even if a permanent 
oooupanoy right was not established, 
the defendants should be held to be 
yearly tenants and that such a tenancy 
was not an encumbrance which could 
be wiped off by a revenue auction-sale 
and therefore tbe plaintiff could not 
succeed without giving a proper notice 
to quit, and, as be bad not given sneb 
notice, it dismissed the appeal. There was 
a second appeal by the plaintiff to this 
Court and this Court aoceptiog tbe Distriel 
Judge’s finding considered that, on the 
finding that there was at least an yearly 
tenancy in tbe matter and no notice to quit 
was given. Act II of 1864 did not destroy 
that right, and dismissed tbe second appeal. 
Now it is tbe finding of tbe District Munsif 
in that suit that tbe defendants bad no 
right of permanent oooupanoy that is 
pleaded as res judicata in tbs present suit. 
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There are two authorities, which have 
been referred to by the MunsU and by 
the learned Vakil for the appellant which 
support the contention that when a Court 
comes to a dofinito conclusion on an 
issue and pivee a finding on that issue that 
issue would be res judicata even if the 
decree in the case is not based on that 
issue. The cases relied on Mvthu PiUai 
V. Veda Viycisn. Chargor (1) and Eama- 
krishna Nmdu \ . Krishnaswami Naidu (2). 
There is a case however which has been 
referred to hy the Subordinate Judge 
which is in conflict with this case; see 
Jjaxm^pnthya y. Rauiachandra (3). where 
a question very similar to this was decided 
ID favour of the parties pleading that there 
was no >es judicata. Wo need not however, 
consider these cases for we think that the 
matter has been settled hy the Privy Coun- 
cil in the decision quoted by the Subordi- 
nate Judge, Mtdnapur Zamindnri Company 
V, Naresh PJarayan Roy W. In that case 
the defendant bad pleaded a right of per- 
manent occupancy and he also pleaded 
that, as he hud a right of renewal, the suit 
was permature. The first Court had found 
that he had no right of ocoupanoy but held 
that the suit was premature and dismissed 
the suit against him. The plaintiff had 
filed an appeal but the defendant bad also 
filed a cross appeal contesting the finding 
on the question of the permanent occu- 
pancy right, and the High Court dismissed 
the plaintiff's appeal bolding that the suit 
was permature, and further gave a finding 
also on the question of the permanent 
occupancy right set up by the defendant in 
bis cross appeal that no such right was 
proved. In spite of a cross appeal having 
been filed, the Privy Council bold in the 
eub^equent suit where it was pleaded that 
question of the right of occupancy was res 
judicata between the same parties that it 
WHS not so. Their Lordships say at page 

1 467 of the report " Their Lordships do not 
consider that this will found an aotual plea 
oi res judicata, for the defendant, having 
succeeded on the other plea, had no occa- 
sion to go further as to the finding against 
thorn.” That case exactly covers the 
present case. Here there was no neces- 
eity really to find on the question of per- 
caanent occupancy set up by the defendant 
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<8) <1914) 81 M.L.J. 311. 
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for even if the Court had assumed that he 
had DO such occupancy right the result 
would have been the same; a tenancy from 
year to year would result and that would 
require a notice to quit to put an end fco it. 

In view of this ruling of the Privy Council 
reed we not resolve the cot fi ct between the 
different cases cited in Madras. We think 
that we avG bound to follow the Privy 
Council ruling, and following that ruling 
we bold tliat. the Subordinate Judge is 
right in deciding that (he plea of res 
judicata is not well founded in this case. 

As regards the question of limitation we 
think the Subordinate Judpo is right in 
saying that question must bo dreided after 
taking evidence and should not be decided 
without any evidence at all. 

In the result the C.M-A. fails and it ie 
dismissed with costs. 

Appeal dismissed. 


« * 
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Phillips, j. 

T. S. Venkatesa Aiyar — Petitioner 

v. 

K. S. Venkatarama Aiyar — Respondent. 

Civil Rev. Nos. 522 and 523 of 1922, 
decided on llth September. 1923 from the 
orders of Sub-Judge of West Tanjore in 
O.P. 43 of 1921. 


Civ. Pro. Code, S. Ii6 — Privafe putchaser’t 
rights. 

Private purch&S'r cao’l ooDticue appeal with- 
drawn by judgment-debtor Bgninst order under 
O. 21.r. 69. (44 M^d. 654 <F B.) and 41 Mad. 

no, [P. 471. C. 2.1 

T. R. Sreenivasa Rajogcpala Aiyangar — 
for Petitioner. 

T. M. Ktishnasioamy Aiyar and N. Siva- 
raniakrishna Aiyar — for Respondent. 

Judgment : — The facts in this case are 
somewhat complicated. The petitioner in 
C. R. P. No. 523 purchased certain pro- 
perty from one Rajammal, the property 
having previously been sold in court-sale 
in execution of a decree obtained by one 
Venkatesa Iyer, the petitioner in C. R. P. 
No. 522. The roapondent in both these 
petitions is the Court auction -purchaser. 
The Court auctiou was held ou the 27th 
April, 1920, and on the 24th of June, 1920t 
Rajammal, the judgment-debtor, sold the 
property to the petitioner Babesa Iyer* 
On the dth of JtUy« 1920, the day the^’ 
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Ooart reopeQsd, iftsiammal put in an appli- 
oatioo under Order 21. rule 82 and put 
into Court the neoessary oaoney and asked 
that the sale should he set aside. On the 
12th of August, 1920, she put in E. A. 
No. 162 of 1920 asking that S^ibeaa Iyer 
may be made a party to the tirst petition 
and on the same day Sabesa lyor put in a 
petition on his own behalf asking that the 
sale should be set aside Tbe three peti- 
tions were disposed of by one order and 
were disiuiesed on the 23rd August, 1920. 
A joint appeal was then 61ed by Rajammal 
and Sabesa Iyer on tbe 27th of November. 
1920, but it was held that, although there 
was only one judgment written, there were 
three orders to be appealed against ; oonso* 
quently, tbe original joint appeal was 
represented as three appeals, C. M. As. 17 
and 2l by Rajammal and O.M.A. 22 by 
Sabesa Iyer. Tbe petitions bad originally 
been dismissed in oonsequenoe of tbe ruling 
in Subbarayudu v. Lakshiminara$am?na (1) 
but before tbe appeals bad beeo represented 
tbe Full Bench judgment in Sundaram v. 
Mausaynavulhar (2) bad been delivered and 
in acoordanoe with that tbe petition by the 
judgment d-shtor to set aside the sale ought 
to have been allowed. Notwithstanding 
this, tbe judgment-debtor withdrew both 
her appeals in April and June, 1921, res- 
pectively, and when Sabesa Iyer's appeal, 
G.M.A. No 22, came on for bearing, 
tbe appeal was dismissed because tbe 
original application bad beeo filed out 
of time. Tue question was then raised 
whether, the judgment-debtor having 
withdrawn her appeals, the purchaser 
Sabesa Iyer could be allowed to prefer 
an appeal against tbe order on her appli- 
cation under section 146, G. P.O.. but this 
contention was overruled. Sabesa Iyer 
now prefers this petition against tbe order 
in G. M. A. No. 22 of 1921 ; and no doubt, 
inaemnoh as that appeal was preferred 
'Against the order on an application which 
had been filed out of time, it was rightly 
dismissed ; but it is now contended that, 
inasmuch as Sabesa Iyer joined the judg- 
ment-debtor in the original joint appeal 
against tbe order on tbe three petitions, 
he must now be allowed to continue tbe 
appeal which had been withdrawn by 
the judgment- debtor under oiroamstanoea 
which tend to throw great euspioion on her 
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6ona it being argued that under sec- 
tion 146, 0. P. C.. the petitioner should be 
allowed to take the proceeding, namely, file 
tbe appeal which could have been 
done by the judgment-debtor. and 
reliance is placed on a decision in 
Sitaramaswayni v. Lakshyyimarasimha (3). 
If the splitting up of the original 
joint appeal into three separate ap- 
peals by separate appellants had been 
ordered by Court, I think there would 
be soma force in tins contention, 
but the only order of Court was that one 
appeal would not lie against tbe joint 
order on three petitions and there 
was no direction that tbe judgment- 
debtor and her vendee could not appeal 
jointly against the various orders. If 
they had represented tbe appeal jointly 
in the form of C. M. A. No. 17, then it 
would not have been open to Rajammal 
to withdraw that appeal without tbe oon- 
currenoe of the petitioner, but the petitioner 
took the unfortunate course of removing his 
name from tbe appeals Nos. 17 and 21 and 
only appealed in respect of bis own 
application. His own application was 
clearly time-barred and, therefore 
tbe appeal was rightly dismissed. In- 
a<imuob as be was not a party to 0. M. A. 
No. 17, it is difficult to see bow be can 
now be allowed to continue that appeal 
which bad been withdrawn by tbe appel- 
lant. Undoubtedly under tbe Full Bench 
ruling that appeal would have been 
successful if not withdrawn, and it is a 
curious fact that Rojammal filed be^ 
appeal through one Vakil at tbe end of 
February 1921 and withdrew it through 
another Vaki! in April, 1921, and it 
certainly looks as if this withdrawal 
was in collusion with tbe present 
respondent, the auction-purchaser, for be 
was tbe only person who would benefit by 
such withdrawal. Even tbe decree-holder 
contends that the withdrawal was without 
notice to him, although he was a party tio 
tbe appeal. 

We have now therefore, to consider 
whether, the appeal having been with- 
drawn, tbe petitioner can be allowed to 
re-open tbe case. Tbe Full Bench in 44 
Mad. 554 decided that the purchaser of 
properties after tbe Gonrt-sale cannot apply 
under Order 21, rule 89, and it ^ would 
appear that that is sufficient to decide the 
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present contention against the petitioner. 

It is, however, 8igni6cant that no reference 
is made in the Full Bench decision to 
section 146, 0. P C., nor to the ruling 
reported in 41 Mad. 510. In that 
case it was held that, although the 
Court bad a discretion, under Order 
22. rule 10 to allow a vendor to 
continue a pending suit, section 146 
gave such a vendor tbe right to continue 
to prefer an appeal ; and, consequently, 
although the Full Bench has decided 
that a purchaser cannot after a Court-sale 
apply under Order 21. rule 89. it is not 
a decision directly to the effect that an 
appeal preferred by such a person would 
not lie, although it would be extremely 
anomalous that a person who is not 
allowed to make a certain application 
should be allowed to appeal from the 
order on such an application. If. however, 
the decision in 41 Mad. 510 is correct, he 
^ould seem to have this power and that 
decision has not been overruled, but I may 
observe that in 41 Mad. 510 the initial 
words of section 146 " save as otherwise 
provided by this Code " do not seem to 
have been discussed ; and, if the Code pro- 
vides that a certain person shall not file a 
certain application and it has been held by 
the Full Bench that a purchaser after Court 
sale cannot file an application under Order 
21 rule 89 it seems to me that the Code 
Bimilarly restricts the right of appeal against 
an order on such an application, which is. 
in efiecb a continuance of the same pro- 
ceeding. I do not think* it is necessary to 
determine this question now. for the peti- 
tioner could have been a party to the appeal 
perferred by the judgment-debtor, but 
volnntarily withdrew. I think he has 
miscoiSceived his procedure and. conse- 
quently, his present petition must fail. 

O. R. F- No. 522 by the decree-holder 
bas not been seriously argued, and. 
considering that he came into Court so 
late. I think his petition was rightly 
dismissed. Inasmuch, however, as the 
judgment-debtor has by her conduct 
seriously perjudiced the petitioner and as 
from the circumstances of the case it would 
appear that she has taken this action in 
collusion with tbe auction -purohasers. the 
respondent, I dismiss both these petitions, 
but without costs. 

Petttions dtsmts3ed. 
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KR18HNAN and ODOBB9, JJ. 
J. Burrayya — Appellant 

V. 


RamayyCL — Respondent. 

S. A. No. 724 of 1922, decided on 26th 
September. 1923, from the decree of 
District Court of Guntur, in A. S. No. 81 of 

1921 

Guardian and Wards— Guardian borrowing for 
purchasing lands for minor dres not bind minor 
but dscree against land purchased can be passed. 

The guardian has no right whatever to involve 
tbe ward’s estate in debt, lor the purple of 
parobaeiog land to be added to hie eetate. Wh«e 
a guardian iooure debt for purohaeing lands, the 
creditor will not be entitled to proceed against the 
minor’s estate but can have a decree, only against 
tbe lands actually purchased with tbe money bor- 
rowed by him. 

B. Somtah — for Appellant. 

Ramddass and V. Krishna Mohan for 
Respondent. 

Judgment : — In this case, defendants 2 
to 5 are the appellants. They are the 
beirs-at-law of one minor Thirupatayya, 
who died sometime ego. The plaintiff 
brings this suit for recovering from the 
let defendant personally and from the 
minor’s estate, in the hands of defendants 
2 to 5, the amount due under the promis- 
sory note, Ex. A, which is a renewal of 
Bxs. A-1 and A-2. It is found by the 
learned District Judge that the money due 
under the promissory note was borrowed for 
the purpose of payiog the purchase-money 
for certain lands, which the guardian of 
the minor purchased for him. The ques- 
tion we have to decide is whether the 
money borrowed for purchasing lands we 
will assume that the purchase was for the 
benefit of the minor— oonstitntes a debt 
really binding on the estate of tbe minor. 
There can be no doubt that there was no 
necessity to borrow this money at all. nor 
to buy tbe lands. Tbe District Judge has 
found that there was no necessity so to 
borrow ; but be seems to have thought 
that, as it might be for the benefit of tbe 
minor, the minor’s estate would be liable. 
We are unable to agree with this proposi- 
tion. Tbe guardian bad no right whatever 
to involve the ward's estate in debt, for tbe 
purpose of purchasing lands to be added to 
his estate. It has been so decided in this 
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Courfe in several oases : vide Subramania v. 
i2a7?iasam» (1) and Su6ramania Chetty v. 
CAtdam6ara Mudali (2). We must there- 
fore bold that the debt in this ease, due 
under the promissory note sued upon, is 
not binding on the minor's estate, or the 
heirs of the minor* and the decree passed 
against the minor's estate in the hands of 
his heirs must be set aside. All that the 
plaintiff is justly entitled to is to have 
a decree against the lands actually pur- 
chased. with the money advanced by him. 
There will, therefore, be a decree in favour 
of the plaintiff, only against the lands 
oovered by Es. I, the purchase deed, to 
pay the purchase-money for which ?the 
promissory note amount was borrowed. 
The lower Court has refused a personal 
decree against the Ist defendant. There 
ie no appeal against that portion of the 
decree and therefore, we cannot pass any 
orders against the 1st defendant in this 
appeal. 

As regards costs, the right order to pass 
tn this case is to give defendants 2 to 5 
their full costs throughout, the plaintiff 
paying such costs. As between the plaintiff 
and the let defendant, there will be no order 
as to oo&ts in the second appeal. 

Appeal allowed, 

(1) (I9t8) H.L.J. 563. 

(9) (1931) 14 L.W. 495. 


* * 1024 Madras 473. 

PHIIiIilPS AND VUNKATASUBBA RaO, JJ. 

Af. Ramachandra Baju and another — 
Petitioners 

V. 

M. P. Bhujanga Bow — Respondent. 

Oiv. Rev. No. 797 of 1922, decided on 
11th Oct., 1923. from the order of Addl. Sub- 
. Judge of Gooaoada, dated 13th Oot., 1922. 

Oit>. Pro, Code, 8, II ^Dismissal for default 

an application fo^ m;sne profits does not bar 
.fresh application. 

The dismiesal of an applioatioa for asaecteio- 
ment of mesDe prod's for defaalt or as not pressed, 
in a suit in ejaoimeot in wbioh a preliminary 
-decree for possessioo was passed, does do 6 bar a 
fresh petition for asoertaioiop the mesne profits. 
<16 L.W. 198 ; 16 Oal. L J. 8, Diet.) 

C, Bama Ban — for Petitioners. 

A. Kriihnaswamy Aiyar and Kavianna — 

^or Respondent. 

Judgment The preliminary decree 
wbioh was for the posaeaston of immove- 
isble property awarded^ mesne profits 


subsequent to suit and the plaintiff applied 
under Order 20, rule 12 of the Code of 
Civil Procedure for ascertainment of those 
profits. The learned Subordinate Judge 
made an order in the plaintiff’s favour and 
the defendants have filed the Civil Revi- 
sion Petition assailing this order. 

The defendants object that the plaintifi 
was precluded from making the application 
in question by reason of the fact that be 
made previous applications in order to get 
the same relief and those applications were 
rejected. The material facts with reforonoe 
to which this contention is advanced are 
these. The plaintiff filed an execution 
petition and be sought to execute the 
decree, so far as il was capable of execution, 
but he in addition prayed for ascertainment 
of mesne profits under the erroneous im- 
pression that profits were to be ascertained 
in execution. As the execution petition was 
not accompanied by a copy of the decree, 
time was granted for its production and as 
the copy was not produced within the 
time granted, the petition was rejected. 
The plaintiff again applied in execution for 
ascertainment of profits and this applioa- 
tioD was not pressed and was dismissed. 
This was followed by another execution 
petition which again included a prayer for 
ascertainment of mesne profits. This 
relief was, however, not pressed, but the 
other prayer for attachment was granted, 
properties were attached and proclaimed 
for sale. So far the plaintiff applied in 
execution for ascertainment of profits and 
there was no judicial determination of his 
right in respect thereto. But plaintiff 
apparently realising that his previous 
applications were misoonceived filed the 
petition in question under Order 20, rule 12, 
praying for an inquiry as to maane profits 
due to him, and the question to be decided 
is whether by reason of the dismissal of 
the previous applications, the present 
application is barred. It is cot suggested 
that it is barred by limitation ; but the 
argument appears to be that the dismissal 
of the previous applications is tantamount 
to the dismissal of the suit itself, and that 
therefore a fresh application which is in 
the nature of a fresh suit cannot be main- 
tained, the previous dismissal operating as 
a bar to the maintainability of the present 
application. First, it is to be observed that 
the Court bad no jurisdiction to entertain 
what wore termed execution applica- 
tions, for aeoertainment of mesne profits. 
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Secondly, the Court did not purport to 
decide, nor did it decide the plaintiff's right 
‘o recover mesne profits. The rule res judi- 
m: i cannot therefore obviously apply. On 
'vhat ground then can the disncissal of an 
Implication operate as a bar lo a fresh appli- 
cA’jioD / In Upended v. SdJchi Chand (l/$ 
in ^ornewbat similar circumstances, it was 
Mcld that the dismissal of an application 
for assessment of mesne profits was equiva- 
lent to tbe dismissal of the suit itself and 
that a fresh application would not lie. 
This case is distinguishable on the ground 
that the order which was sought to have 
the effect of res judicata was that the 
oa^e be dismissed for default on behalf of 
tbo plaintiff " The order in those terms 
was said to have been made on account of 
laches of the plaintiff in that suit. We 
j however fail to see how after the passing 
of a preliminary decree the dismissal of an 
I application, notion the merits, but owing 
to, say. non-aopearance of the plaintiff, or 
laches on his part, can result in the dis- 
missal of the suit itself. The dismissal of 
the suit would involve the obliterating of 
the preliminary decree, that is, taking the 
present case and giving effect to the argu- 
ments strictly, the dismissal of the 
application for ascertainment of mesne 
profits would lead to the dismissal of the 
suit, that is. the suit which was inter alia 
for the recovery of the immoveable property, 
although a decree had already been passed 
for the possession of the property. This 
will indeed be a startling result. The pro- 
visions of Order 9, have no application to 
such cases. Take for instance, Order 9, 
rule 3 which runs thus: — 

“ When neither p*cty appears when the suit is 
nailed on lot bearioR, the Court may make an 
order that the suit be dismissed ” 

If after passing of a preliminary decree, 
this rule is to be applied, the suit has to be 
dismissed and the decree already passed 
becomes vacated. The rule does not say 
that the decree shall become vacated and 
the obvious inference therefore is that 
Order 9 has no application in circumstances 
like the present. Therefore, we have to fall 
back upon the general principle of res 
judicata and so long as the merits of an 
application have not been decided, we see 
DO ground for disallowing a subsequent 
application. The petitioners also relied 
upon Mummadi Venkatiah v. Boganatharn 


Veiikata Subbiah (2). That was a suit 
upon a mortgage and no portion of a preh- 
minary decree was executable, and on this 
ground it is distinguishable. But it has 
been argued that the principle underlying 
that ruling is equally applicable here. For 
the reasons we have given, wo are not pre* 
pared, at any rate, toextead the application 
of the principle given effect to in that deoi- 
sion and, in our opiniou, the Subordinate 
Judge has correctly (ieniued the point, and 
the Civil Revision Petition is accordingly 
dismissed with costs. 

Petition dismissed, 

{i} 19^2 MkJ.' 65. 
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SCHWABE, C.J. ANB WaLLKB, .1. 

Ihe Commissioner of Income-tax, Madras 
— Referring Officer 

V. 

M. Ar. At. ArunachalamChettiar — Kespt. 

Referred Case No. 6 of 1923, decided on 
12bh October, 1923. » 

Income Tax Act (Xl of 193ii', Ss. G, 10 and 2i — 
Taxable incovie. 

The los? inourrel by ao a<5so9see io respeot of the 
uoreRistered partuetsbip trade oao be eet off againet 
the ptotite made by him id b'S todividual trade. 

The Govt. Pleader G V, Ananlhakrishna 
Aiyar — on behalf of Referring Officer. 

A. Krishnaswami Aiyar for V. Raja* 
gopala Aiyar — for Respondent, 

Schwabe. C.J. : — The question referred 

is : 

'* Where a pereoo oairies oo two difiereot trades 
— ooe individually and che other as a member of 
an UDcegibteied firm, is be ootitled to sot off (that 
ie, (or iocome-taz purposes! the loss inourred by 
bim ID respect of the partuersbip trade, agaiost 
the profits made by bim id bis iodividual trade 

The facta are that the assessee has an 
income from trade profits in two distinct 
and separate businesses of his own, and 
from other property, has made losses in 
other businesses of bis own, and also has 
inourred losses in two distinct businesses, 
in which he is a partner and which 
businesses are not registered. 

The question for decision is a difficult 
one, the difficulty arising from the wording 
of the Income-tax Act. If our decision is 
not in accordance with the real intention 
of the legislature, it is for the legislature to 
make that intention clear hereafter. The 
relevant aeotions for consideration are 6, 10 
and 24, and the difficulty is to aaoertalit. 


(1) (1919) 16 O.LJ. 8. 
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thd proper interpretation of the two latter. 
Saotion 6 is merely a division into beads of 
different sources of inoomei one being 
** business/* oonoluding with the general 
head of "other sources/’ Section 10 defines 
and elaborates the profits and gains covered 
by the beading " business." The tax is 
payable by an assessee under the bead 
"business/' in respect of the profits or gains 
of any business, carried on by him. 

Assessee" is defined in section 2, as * a 
person by whom income-tax is payable/ 
No mention is made in section 10 of 
partnerships registered or unregistered, and, 
although it is the practice to assess firms 
as suob, I can find nothing to justify the 
argument that each partner in a firm is not 
an assessee ; for be is a person by whom 
tbe income-tax is payable ; nor can I find 
anything to justify the argument that this 
assessee being a partner, is not a per.son 
carrying on tbe business in question. I 
am, therefore, prepared to hold that tbe 
present assesses is an assessee, in respect 
of the profits and gains of tbe business 
which be carries on, in partnership. 

The next question that arises is, where 
an assessee carries on two distinct busi- 
nesses, is he entitled to set off tbe loss on 
one, against the profits of the other? Tbe 
OrowD has argued before us to tbe contrary 
-but it is to be observed that this is not the 
view taken by tbe Oommissioner. Indeed, 
be states that such set-off has been allowed, 
in respect of the separate businesses of tbe 
MSeesee, which he carried on alone, namely, 
his money-lending business and his bell- 
metai factory ; and it would, from the 
reference seem to be bis view that, if tbe 
partnership bad been registered, such set- 
off would be allowable, also in respect of 
the losses of tbe partnership businesses. 

Tbe Crown’s argument is based on the 
words of section 10, which refers to " tbe 
^profits of any business," and would have us 
Bonstrue * any * as * each ’ and not as ‘ each 
and every/ Counsel points to the English 
Income-tax Act, which under Soh. D 
makes chargeable to income-tax tbe pro6ts 
and gains from any trade, and then by a 
special mie, namely, rule 15 of the rules 
appUoable to cases I and II (case I being 
tax in respect of trade) provides that tbe 
losses of one bue^ess can be set off 
agaiinst ttie profits of another. This re- 
MaotBseotion 101 of the Income-tax Act 
■of 1049. II ia orgMd tbat, if suob a 
OMtion eras Hectouary In Boglaod it follows 


that its omission here shows tbat it was not 
intended to allow such set-off here. I have 
already pointed out that it is not the view 
of the Commissiooer, and if it were tbe 
intention of tbe Statutes, it would indeed 
be anomalous ; for by section 24 (1), set off 
is allowed between the different heads of 
income, so that a trade loss can ha set off 
against a professional gun, or interest on 
securities, a privilege noo allowed in 
England, while an adjustinont of profit and 
loss between different businesses incurred 
by the same person would l;e nllowab!e in 
England and nob here, alilicugh the 
argumeuts in favour of such allowance are 
at least as strong as tliose in favour of 
those governed by section 24. What is 
desired to tax is a man's total net-inoomo ; 
and it would bo most unjust to tax him on 
a profit on one business, when, in fact, 
owing to losses on tbe other, he has a loss, 
or even no income at all. I do not believe 
tbat this was tbe intention of the Act; and 
I doubt whether rule 15 in the English Act 
was necessary, except to make clear the 
intention of tbe legislature ; and in my judg- 
ment, looking at tbe Indian Act alone, tbe 
words, 'any business,' being open to either 
construction, I must take tbat construction 
which looking at tbe whole Act, I think, is 
the more rational and must construe * any ' 
to mean each and every. It follows tbat an 
assessee is entitled to set off profits in one 
business, against losses in another. And 
for this purpose, 1 can find no distinction 
between wbat an assessee earns alone and 
what be earns in partnership. It is argued 
by tbe Commissioner tbat a partnership 
is, for income-tax purposes, an entity ; 
but it is not an entity known to tbe 
law ; it is not a separata entity like a 
company, limited by shares ; its name 
is merely a convenient method of describ- 
ing its partners, each of whom is jointly 
and severally liable for its debts, and, 
for income-tax purposes, it is a con- 
venient body to assess, as tbe partners 
carry on the trade together and keep books 
in which tbe partnership transactions are 
entered, and earn together profits or make 
losses. It is to be observed Ibaty for this 
purpose no distinction can be made 
between registered and unregistered firms ; 
for whether a firm is legal entity or not 
does not depend on registration. 

It is then argued tbat section 24 shows 
an intention tbat snob set-off is not to be* 
allowed, in tbe ease of ab unregistered^ 
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firm. Bat section 24 (1) is dealing with 
sometbiog quite ditferent, namely, the 
allowance of a set- off between different 
heads, mentioned in section 6 and not the 
allowance of a set-off between different 
businesses coming under one bead. Sec- 
tion 24 (2) again dealing with a set-off 
between different heads, allows the partners 
of a registered firm, where that firm has 
made a loss under one head, and has not 
sufficient income under another bead, to 
avail themselves of this set-off, to use the 
loss to set off against their own indivi- 
dual incomes arising under other heads. 
Whether this must be taken by implication 
to prevent such a set-off, in the case of 
partners of an unregistered firm, is a 
difficult question which does not arise here, 
as the present assesses desires to set off 
his partnership loss, against a loss of bis 
own under the same head, that Is business,' 
and not under a different bead. I do not 
think that we should be justified in 
inferring from this section the intention of 
the legislature to prevent any sort of 
set-off by a partner of an unregistered firm, 
against bis own trade losses. 

It follows that the answer to the question 
is in the affirmative. The assessee is 
entitled to bis costs. 

Waller, J. : — I agree and have nothing 
to add. 

Question answered in the affirmative. 
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Erishnan and Wadlbb, jj. 

O. Kanthamma — Appellant 

V. 

M. Reddipantulu — Respondent. 

S. A. No. 7 of 1923, decided on 30th 
October, 1923, from the order of the Sub- 
Judge of Cooanada, dated 5th Sep- 
tember, 1922. 

(a) Civ, Pro. Code, O. 31 r, 71— Court is one 
party to the auction e-ila — Bence in absence of 
acceptance btt Court of auction purchaser's agent the 
person the 6i'< as the alleged agent, is 

personallu l*able for deficit on re-sale — Contract 
Act, 8. 330(1), 

Where io a Ooait-aaotioD a propeciy is sold, 
ihe aaolion-purobaset is one party to the ooDtraot, 
bat the other party to the oootraot ia oot the 
iodgmeot-debtor or the decree-holder bat the 
Ooart itself, lo selling property in Oonrt-auotion, 
Abe Ooart aote under the statutory powers given to 
it by the Court and not as the agent of any party 

and the oontraot that is made when the bid is 

* • 


accepted and confirmed by the Court, is one between 
the Court on the one side and the aaotion-purobas- 
er, whose bid is accepted, on the other ; and there- 
fore before Cl. 3 of 8. 930 of the Contract Act can 
be excluded, it must be alleged and proved by the 
party wishing to take advantage of 8, 930. 01. (1) 
that when making the bid or before doing so, he 
bad informed the Court or the Court officer, con- 
ducting the sale that be was making the bid only 
as the agent of some named third party. It wonld 
then be open to the Court officer, the Naair, either 
to accept hie bids or decline them, if be ia not 
fully satisSed, that he bad a proper power of 
attorney to make the bid. Where the auotion-puv- 
obsser is accepted by the Court as agent ha is 
liable personally for deficit on resale. [P. 477, 
Cs. 1 and 9.] 

<b) Civ. Pro Code O. 31, r, 72— Interest is 
allowable on deficit only from date of order io pay. 

Defaulting aaotioo-purobaser is not liable for 
interest on the deficit amount, from the date of the 
sale to the date of the order directing him to repay, 
but be is liable for interest after the date of the 
order of payment. fP. 478, 0. 1.] 

P. Somasundaram — for Appellaut. 

B Jagannadha Doss&nd O.Rama Rao — 
for Bespondente. 

Krishnan, J. : — This is an appeal against 
the Appellate Order passed by the Subor- 
dinate Judge of Cooanada, io an appeal to 
him, from an order of the District Munsif 
of Cooanada in an exeontioo proceeding. 
The appellant before ns was the judgment- 
debtor, under a decree passed by the District 
Mansil's Court, which was under execution, 
and her property was advertised for sale 
in Court auction. The sale was actually 
held by the Nazir, the Court Officer, in the 
usual way and the Ist respondent bid for 
the property and offered a price of Rs. 4,600, 
which was accepted by the Court Officer 
and the bid was knocked down in bis favour. 
Under Order 21, rule 84, Civil Procedure 
Code, the purchaser is bound to pay 25 per 
cent, of the purchase- money on the com- 
pletion of the auction. The 1st respondent 
made default in making the payment and in 
consequence, under the same rule, the pro- 
perty was again put up for sale. This time 
the property was knocked down for a lower 
sum, namely, Rs. 3,750, thus leading to a de- 
ficit of Rs. 850. The judgment-debtor applied 
to the Court under Order 21, rule 71, Civil 
Procedure Coda, that the auction-purobaser, 
the Ist respondent, should be made liable 
for this deficit and should be called upon bo 
pay the anaount of the deficit into Courb, 
and the District Munsif passed an order in 
her favour. The appeal from this order 
was heard by the Subordinate Judge, and 
he was of opinion that the Isb respondent 
might have bid for the property, as the 
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agent of the Sod respondent, and that aa 
an agent, be wonld not be responsible to 
pay this debeit amoant under clause (1^ of 
section 230 of the Contract Act, which 
says, that an agent cannot pereonallv 
enforce contracts, which be has entered into 
on behalf of bis principal, nor can he be 
personally bound by them. No evidence 
bad been taken on this point in the first 
Court and therefore the Subordinate Judge 
remanded the case to the first Court to take 
evidence, in order to ascertain whether the 
Ist respondent was actually the agent of 
the 2od respondent, as be subsequently 
alleged after the sale was over ; and it was 
pleaded that in any case, even if the Ist 
respondent was an agent, as he did not 
disclose the name of his principal at the 
time of the bid, clause 1 would not apply. 
The Subordinate Judge, thinking that if the 
iudgment'debtor, whose property was sold 
in auction, did actually know that 
the Ist respondent, ^^as bidding as the 
agent of the 2Qd respondent, that would 
take the case out of clause 2 of 
section 230 of the Contract Act. directed 
evidence on that point also. In taking this 
latter view, be treated a sale in Court 
auction, as a contract between the owner 
of the property sold, namely, the judgment- 
debtor, and the auction-purchaser apparent* 
ly considering that the Court and its 
Officer were merely acting as agents for 
the judgment-debtor, for selling the pro- 
perty. We are unable to accept this view 
which he has adopted. Where in a Court- 
auction a property is sold, the auction- 
purchaser is one party to the contract, 
but the other party to the contract is not 
in our view the judgment-debtor or the 
decree-holder, but the Coorb itself. In 
selling property in Court-auction, the 
Court acts under the statutory powers 
given to it by the Code and not aa the 
agent of any party and the contract that 
Is made, when the bid is accepted and 
confirmed by the Court, is one between 
the Court on the one side and the auction- 
purchaser, whose bid h accepted, cn the 
other; and therefore before clause 2 of 

section 230 of the Contract Act can he ex- 

^ eluded, it must be alleged and proved by the 
' wishing to taka advantage of section 

230, claused), that when making the bid or 
before doing so. he bad informed the Court 
or the Court Officer, who was acting on 
bebair of the Court in selling the property. 
toAe bo WAS uahiiig the bid only as the 
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agent of some named third partv. It 
would then be open to the Court Officer, 
the Na|fir, either to accept bis bids or 
decline them, if he is not fully satisfied 
that he bad a proper power of attorney to 
make the bid. In this case, it is not 
pretended that there was any power of 
attorney, which the Ist respondent bad 
from the 2nd respondent, or that any power' 
of attorney was shewn to the Nazir ; nor is 
it even alleged that btfore the sale took place 
the Ist respondent informed the Nazir, or 
the Court, that he was bidding as an ageut. 
Therefore, even if we assume that the Isfc 
leepondent was really the agent of the 2nd 
respondent, we have here a case where the 
agent did not disclose the name of his 
principal, and did not even inform the other 
party, the Court that he was acting as the 
agent of a principal. The question whether 
the judgment-debtor knew cr nob, that the 
Ist respondent was bidding as an agent of 
the 2nd respondent, Is therefore quite 
immaterial. The Court was entitled 
to enforce the contract against the 
1st respondent personally and as the 
Ist respondent made himself personally 
liable for the deficit that has been caused 
by bis action in not completing the sale by 
depositing 25 per cent, of purchase-money. 
Order 21, rule 71, Civil Procedure Code, 
gave the Court power, at the instance of 
the judgment-debtor, to orllect the deficit 
that has been caused in a summary 
manner, by way of czeculicn. In these 
circumstances, we think that the order of 
the District Munsif was right and that 
there is no object in taking evidence, which 
the Subordinate Judge has ciiecled to be 
token, as to whether the liS't respondent 
was really the agent of the 2nd respondent 
or not, and wheiher the judgment-debtor 
knew of it ; for eseo assumii g liiat he was 
an agent, as he never cli)^clos(d to the 
Court Officer that he was bidding as an 
agent, till a long time hf:er ti e hid was 
offered and accepter^ he is liable fer the 
deficit personally. Wiiatc vtr rights there 
may be between him and tiiu 2nd respond- 
ent, he may enforce as advised, but they 
need not be oonsidered now at all. The 
order of the Court directing him to pay the 
money into Court is therefore correct. 

The ruling relied upon by the Subordinate 
Judge in Maekinnon ^ock^vzie d Co. v, 
Lang Moir d Co. fl), followed in Lahore 


(1) (IBdl) 6 Bom. m . 
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in Ijytxllpur SuQdT Co. v. MulvOrj (2)i is 
nob relevant here ; for ib is only in the 
view that the judgmenb-debtor is a party 
to the ooQtraob of bba auction-sale, that 
they becoojo of any importance and ueoes- 
sitaba a tinding on the question whether the 
judgment-debtor did actually know that 
the Ist respondent was acting as the agent 

of bbe 2Qd respondent. 

There is one other small point, which 
has been dealt with in the argument and 
that is the question, whether the defaulting 
auction-purchaser, the first respondent, is 
'liable for interest on the deficit amount, 
from the date of the sale to the date of 
the order of the District Munsif directing 
.him to repay. There is nothing in Order 
21, rule 71, Oivil Procedure Code, that 
speaks of interest and we think, therefore, 
that he is not liable for interest between 
those dates. Or oourae be is liable for 
interest after the date of the order of 
payment. With this variation, we must 
allow the appeal of the appellant, set 
aside bbe order of bbe Subordinate Judge 
and restore that of the District Munsif. 

As regards costs, the Isb respondent will 
pay the costs of the appalUot throughout. 
As regards the 2od respondent’s costs, the 
claim against him was expressly given up 
by-Ibba appellant in the First Court and 
therefore there was no neoaasiby bo make 
him a party in this appeal before us. As 
we are giving no relief against him, we think 
he is entitled bo the coats of this appeal 
from the appellant. 

Order modified. 


(2) (I9i2) 65 I. C. 173. 
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Krishnan, j. 

In ro Chinnappci Niidu — Petitioner. 

Grim. R jv. No. 129 of 1923, 
decided on Gtb S-Jptemher, 1933, from 
the ordnr of S.abion iry S. C. Magis- 
trate, ViUuour’icQ, dated 3rd January, 

1923. 

Crim. pro. Coi(>. .S-. 4')3 a-\d ’31 > -Pen'll Cods, 

Ba. 247 and 437~T iit and a q^'. t'Xl for mischief 
on certiin f ic s p e-.luies fresh chirje for rioting 
on nearly the same facts. 

Where an aoouaei was alleged ko have gone 
with a Qumbec of othece co a palmyra tope 
sod it waa alleged that some of the membere in 
that assembly olimbed op the trees an^ oat the 
•patbes of the palmyra trees and threw down the 


plots attached to the spathes in whiob toddy was 
being oolleoted and the aoensed was once charged 
with misohief nndec 8. 437 of the Penal Code and 
acquitted on the gronod that be was not present 
at the (roene of ocourrenoe. Held be could not 
subsequently be charged with rioting under 8. 147 
of the Penal Code on the allegation that be along 
with the same body of people as on the former 
oooasioQ went to the tope and that some of them 
destroyed the spathes in pursuance of the 
common objeot, via., of committing mieobief by 
destroying the spathes and breaking the pots 
because the two traosaotioos were so closely over- 
lapping that it was open to th-j prosecution to 
have trained an alternative charge of mischief and 
rioting under S. 236. Scotion 403 is not a sootion 
easy of oon&truotion but the general pciuoiple 
underlying it is to be borne in mind namely that a 
man should not be put upon his trial twice over 
on the same facts as it is a great hardship for ti 
man to stand more than one trial for any ooo 
offenoe. 

S. Ramaswami Aiyar — for PatiMoner. 

V. L. Eihiraj for Public Prosecutor — 
for Grown. 

Order : — This is an application against 
an order passed by the 2ad Glass Magis- 
trate of Villipuram rejecting an application 
by the 2Qd accused that he should not be 
tried for tbo offence of rioting, under 
section 147, because be bad been already 
acquitted on a former occasion in G. C. 
No. 237 of 1922, by the Sub- Magistrate of 
TindivanamoD the same facts, although on 
that occasion be was charged only with tbe 
offenoe of mischief. Tbe two prosecutions 
seem to be based, to a great extent, upon 
tbe same facte. They arise from the 
alleged facts that tbe 2Qd accused went 
with a number of others to a palmyra 
tope and some of tbe persoos in that 
assembly olimbed up the trees and ont 
down the spathes of trees and also threw 
down the pots attached to them, in which 
toddy was being collected. The Magis- 
trate has held that section 403, Griminai 
Procedure Gode is not applicable to this 
case, because be bolds that tbe trial of 
tbe previous case referred to an offenoe 
under a section wbioli bas uothlog in 
common with section 147. that being a 
trial under section 427, lu liao Paual Code, 
for committing misuiiiuf. 

(Section 403) Criminal Procedare Code | 
is not a section easy of constniotion ; I 
but the general prtnciplo underlying it 
is to be borne in mind, namely, that a man 
should not be put upon bis trial twice 
over, on the same facts, as it is a great 
hardship for a man to stand more than 
one trial .for any one offence. Though 
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the iirab part of olauae 1 of seotion 403 is 
clear enough, that a man is not to be 
charged for the same offence once again, 
after he has been convicted or acquitted of 
that offence, the second part of it wbicb 
says : 

'* nor on the sttme facts (or any other offence for 
which a different charge from the one made against 
him might have been made under 8.236, or for 
which ha might have been convicted under 
8. 397.” 

is not always easy of application. 

Olause 2 says : 

“ a person acquitted or convicted of any offence 
may be afterwards tried for any distinct offence 
(ox which a separate charge might have been made 
afatnst bim.on the former trial under S. 335, 
fiab-8. 1”. 

It is urged by the Public Prosecutor 
that it is the second olause that applies in 
this case; but I am unable to accept bis 
argument. I think that this is not a case 
where there are a series of acts so connect* 
ed together as to form the same trans- 
action in which more than oner offence was 
committed. Evidently the second accused 
and the members of bis party came to the 
topo ftnd some of the party broke the pots. 
In the first case it was alleged that the 
person who did the misobief did so at the 
instigation of the others who were standing 
on the ground. The second accused was one 
of those charged in that case. He was 
acquitted on the ground that he was not 
present at all on the scene of occurrence. 
Now it is alleged that the second accused 
along with the same body of people as on 
the former occasion went to the tope and 
BOnae of them destroyed the spatbes, in 
pursuance of the common object, which 
the party entertained, namely, of com- 
mitting mischief, by destroying the spatbes 
and breaking the pots. Though the offences 
in the two cases are under two different 
sections and there is nothing in common 
between those sections 147 and 427, still 
the (acts of the two cases here seem to 
overlap so considerably that 1 feel inclin- 
ed to anoly the principle underlying 
seotion 403 to this case. I think that it 
is possible to bring it under the words of 
seotion 236 ; though under section 403 
it would have been open to the prosecution 
in the previous trial to have framed alter- 
native charges under misobief and rioting, 
.lamebowor other the charge of rioting was 
latA put forward. We have not got here 
gerias of aqts and if the prosecution felt it 
• doubtful, as to w^etbw they wonld be 


able to prove the facts constituting tbo 
offonoe of misobief or the offence of rioting, 
they could easily have charged the accused, 
in the former trial in the alternative with 
tbo two offences. That being so, I kui 
inciined to thick, though with some hesi- 
tatioDf that section 403 will apply to this 
case. 

Some authorities have been cited before 
me by the Vakil for the petitioner. The 
case in In re Gauapathi Bhatta (1), a 
decision of a Bench of this Court, is 
(iistinctly in bis favour. It was there 
held that the trial of a person uncie^^ 
seotion 211, Indian Penal Code, was a bar 
to bis trial subsequently under section 1B2. 
Indian Penal Code. The learned Judges 
considered the scope of the language of 
section 403, and applied that language to 
it. There is also a case in Emperor v 
Jhabbar Mull Lakkar (2) somewhat to the 
sanoe effect, where, however, unfortunately 
the learned Chief Justice does not consi- 
der the language of the seotion in ques- 
tion. All the authorities that have been 
cited before me are in favour of >\ 
liberal view being taken of section 403. 

I therefore allow this petition and 
direct that tbo trial of the second accused 
only under section 147, Indian Penal Code, 
be finally stayed. 

Petition allowed. 


(1) 11919) 36 Mad. 308. 
(3) 1933 Oal. 179. 
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SOHWABB. C.J., COUTTS-TROTTER AND 

Krishnan. jj. 

In the matter of Mr. K.M., First Grade 
Pleader, Chalapuram, Calicut 

and 

In the matter of, Mr. U. G.. First Grade 
Pleader, Kallai, Calicut. 

Decided on 31st July, 1923. 

Legal Praclilionfrs Ad. S. J 3 -P-^iling to erm 
flf/ with ordiir under S. 107, Crim. Pro Code, and 
eonseguent eommifttl to prison ate nif toithotiC 
df finite intent— Civil D'So^edienre in ilSiU is 
imonsU'ent with the practice oja lawytr. 

Where a pleader was oomniitted to prison for 
default io oomplying with an order under 8. 107, 
Grim. Pro. Code, and the pleader later disclaimed 
and disavowed any intention of either disobeyinf^ 
the order or in any way paralysing the administra- 
tion of iiutioe : Beld theaanods of the pleaders may 
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be renewed. Where the pleader before he renewed 
fata aanad took np oooupatton on the prees and 
mainly witboot remaneration held Buoh ooodaot 
oaa be overlooked. 

A. Krishnaswami Aiyar — for Brother 
pleaders. 

K. KuUtkrishna Menon^ V* V. Srtntvasa 
Atyangar and T. B. Ramchandra Ayyar — 
for the Vakils' Assooiatioo. 

Schwabe, C. J. : — I fchink these oases 

have been very properly brought before the 
Court, so that the two pleaders, Mr. K. M. 
and Mr. U. G. may have the opportu- 
nity of explaining to the Court the oiroum- 
stances relating to their imprisonment on 
the charges that were made against them, 
and I think they have now stated very 
fully, and I am prepared to say very fairly, 
the facts of their respective oases. They 
both disclaim and disavow any intention 
at all of either disobeying the District 
Magistrate’s orders, or of in any way 
paralysing the administration of justice. 
They express regret that in the one case 
the sending out of a telegram to the press; 
and in the other case the refusal to sign 
a abatement before the Magistrate have 
been understood to show a spirit of dis- 
affection or an intention either to disobey 
the orders of the duly constituted author- 
ities or in any way to paralyse the 
administration of justice. I think that we 
oan accept their statements as being accu- 
rate and accept their expressions of regret 
as being genuine and, under the ciroum- 
atancea 1 think that we can quite properly 
order the sanad bo be issued to these two 
pleaders. 

In both cases onr attention was also 
oalled lo a minor offence of having engaged 
bbemselves in another profession while they 
were still pleaders. It appears that they 
had not renewed their eanads when they 
took up their respective occupations on the 
press. It a( pears also that the work was 
done mainly wiihout any sort of remunera- 
tion — a marter which can without difficulty 
be overlo* ksd. 

In these circumstances, the eanads will 
be i^^sued. 

Coutts Trotter, J. : — I am of the same 

Opinion. All the concern that I have had 
in this or io any of these oases is to make 
it as plain as any language of mine oan 
make it that, while fcbis Court will not 
interfere with or have regard to any man’s 
political opinions or opinions on public 
questions, it is impossible to allow a person, 


who proolaims or praotioes what is oalled 
the doctrine of " Civil disobedience ", to 
ask to be part of the machinery of the 
courts which exist for the very purpose of 
the thwarting of civil disobedience and the 
enforcement of civil obedience. He may 
be a perfectly honourable man ; he may 
act from oonsoienbious motives ; he may in^ 
oonoeivable circumstances be a patriot. It 
may be imagined that be should not be 
punished or even prosecuted for bolding or 
expressing these opinious. All our business 
is to say that however admirable a person 
he may be, be cannot consistently with his 
professions, ask to be oonsidered and to bo 
adopted as part of the machinery of this 
Court for enforcement of law and order. 
But 1 am satisffed now, I confess I was 
not before from their last statements, thatr 
the intention of these gentlemen is to give 
an assurance to this Court, wbioh 1 hold 
the Court is entitled to demand, that they 
are nob and do not in the future intend to 
be, exponents of the doctrine of civil dis- 
obedience. 

For these reasons, I agree with my Lord 
that sanads may be properly issued to them. 

Krishnau. J. : — 1 also agree with 
the opinion of tbe learned Chief Justica 
and that of my learned brother Coutts 
Trotter that in these two oases we should 
not withhold tbe Panad. I do not think il 
necessary, after wbab fell from tbe Chief 
Justice with wbioh I entirely agree, that I 
need say anything more. 

1 agree to tbe order proposed. 

Schwabe C. J. : — I should like to add 

that I agree entirely with what has juaft 
fallen from my learned brother Coutts 
Trotter, 

Sanad granted. 


* 1024 Madras 480. 

Khishnan, j. 

Ranachandra Mardaroj Deo Oaru^ 
Zamindar of Kallikota — Petitioner 

V. 

Tumbanatha Behara a7id others — Rea- 
pendents. 

Civ. Rev. No. 672 to 749 of 191». 
decided on 25th April. 1923, from th® 
I'riocipal District Munsif of Berbamportf 
dated 20Ui December, 1918. 
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Landlord and T§ndnt^Bwt-^Poym$ni of a lump 
turn for over 60 ytars jointly by the inamdars with- 
out r^enco to fheir nu»nb«ra in iuu of kaitubadi 
payable by them raises a presumption of agretynent. 

Where the iaamdars in a Eemio viUace have 
been joioily paying lor over 80 years a lamp Bum 
oi 400 instead of kattobadi at a fixed rate, an 
implied ooDtraot to pay that earn by the inamdars 
may be inferred whatever might have been the 
nght of the Zamindar originally, j^p. 493 ^ C. J.] 

The word “Kham’* would seem to mean a rough 
aoooQot of the revenue due. [P. 489, 0. 1 } 

C. Madhavan Nair (Advocate General) 
and 0. Sambasiva Rao — for Petitioners. 

P. Padmanabha Pillai.M- Ravi- 
chandraRao and C. S. ^eyiluitachariar — for 
Bespoodents. 

Judgement : — These are revision peti- 
tions arising from a number of small cause 
auits, filed by the Zamindar of Kallikotta, 
against various inamdars. holding lands in 
the Zamin Village of Mardakota. for 
kattubadi and land cess alleged to be due. 
The Zamindar’s ease is that the inams 
were granted for Paik’s service, by one of 
his predeoessors-in-title, with a condition 

attached, that each inamdar was to pay to 
the Zamindar a kattubadi equal to ith 
of the Bajabhogam, or the total inoome of 
the inamdars from the lands. The defend- 
ants in the various suits pleaded inter alia 
that they were not liable to pay kattubadi 
separately as claimed, but were only liable 
as a body to pay a lump sum of Bs. 53 for 
it every fasli. They also pleaded that the 
grant was absolute and not burdened with 
any service ; but that question did not 
arise for decision in these suits. There is 
also no question raised before me about 
the liability for land cess. The District 
Munsif found on the evidence that the 
inamdars were not individnally liable to 
pay any kattubadi but they were liable 
ooUeotively to pay a fixed sum of Rs. 400 
every fasli to the Zamindar and not 
Bs. 53 as they pleaded. As no claim was 
made in these suits to enforce this joint 
liability, be dismissed them, except as 
regards the claims for land-cess and inter- 
Mt on them which were decreed. The 
Zamindar has applied to this Court to 
revise this judgment. 

One of the suits brought by the Zamin- 
dMhad to be tried as an Original Suit, as 
Ihe valae of the claim was beyond the 

email causa jurisdiotion of the Munsif. 

ese Small Cause Suits and that suit were 
bower aH tried togetber, at the request of 
parties and the jndgment given isa common 

1994 M/61 * 69 


one for all the suits. The decree in the 
Original Suit is now under appeal before 
the Subordinate Judge and it was urged 
by tbe learned Advocate General that the 
hearing of the revision petitions should be 
stayed, till the disposal of that appeal, as 
different findings of fact may be arrived at 
by that learned Judge. This suggestion 
was strongly opposed by the learned Vakil 
for the inamdars. As pointed out by him. 
any finding of fact that the Subordinate 
Judge may come to. different from the 
Munsif's will be of no avail in the disposal 
of these petitions, as the parties here are 
different from the parties in the appeal, the 
Zamindar being the only common factor. 
These petitions have already been on this 
Court’s file for nearly four years. I there- 
fore decline to grant the prayer for further 
adjournment. 

The finding that the defendants are liable 
only as a body to pay a kattubadi of 
Rs. 400 per fasli to the Zamindar is a 
finding of fact from the oral and documen- 
tary evidence in the case and as such it 
should be accepted in revision. But it 
is contended by tbe learned Advocate 
General that in coming to that finding the 
District Munsif misconstrued Exs. A and 
A (1) and misunderstood their nature and 
thus failed to attach due weight to them. 
Now Exs. A and A (1) are *' Kbam 
Bbogattas " of faslies 1325 and 1236 (1836 
and 1817). They refer to the Rajah being 
paid at 4 annas per rupee, or ith share of 
the total income ** as per tbe yearly 
mamool Tbe District Munsif instead of 
ascertafning tbe meaning of tbe term 
Kbam Bbogatta ”, from some recognised 
glossary of such terms, entered upon a 
philological speculation of bis own, as to 
.what its meaning might be and came to the 
conclusion that it meant an account 
prepared for * his own information ”, by 
the Karnam. He, therefore, treatedj't as of 
little value and preferred Ex®. A (2l and 
(4) which were returns made to tbe 
Collector. No doubt be was not strictly 
correct in the meaning be attached to tbe 
expression Kbam Bbogatta”. Bbogatta is 
aTelngnword admittedly meaning '* infor- 
mation”. Now tbe word ** Kbam ” which 
is a Persian word means, according to 
Wilson's Glossary “gross, immature”. 
“Kbam Cbitta” which evidently corre- 
sponds to Kbam Bbogatta is said to mean a 
rough statement or account ; “ Kham 

W 08800 I” is stated to mean gross receipts 
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of reveoue and also a aefctletoent made with, 
the cultivators direct, without the interven- 
tion of a third person, or a farmer or 
Zamindar. From the various meanings 
given above to expressions containing the 
word " Kbam ”, the phrase " Kham Bho- 
gatta ” would seem to mean a rough 
account of the revenue due, prepared for 
information. 

Even though Exs. A and A (1) are only 
rough accounts they are entitled to consi- 
derable weight as documents of a very early 
date; and there is no doubt a reference in 
them to the Zamindar’s share being a quar- 
ter. T am, however, of opinion that the 
weight to be given to these documents does 
not really affect the validity of the Munsif’s 
finding in these oases. They only show 
that the Zamindar’s claim was calculated 
at a 1th share in the years 1816 and 1817. 
We find however in Ex. A (4) a return sub- 
mitted by the then Zamindar in 1861 and 
signed by him. a statement that the Kattu- 
badi was Ks. 400. It is manifestly not a 
1th share of the income which is stated to 
have been Rs. 1,517. The present Taluq 
Officer of the Kallikotta Estate, P. W. 1, 
had admitted in evidence that the same 
amount of Rs. 400 had been collected as 
Kattubadi from the defendants for all the 
16 years that be had been in service and 
that when an attempt was made in fasH 
1324 (1914) to introduce an " asamiwar 
irusaV* or “ individual war account”, the 
defendants promptly objected and in spite 
of criminal and other coercive proceedings, 
it has been found impossible to enforce it. 
We must therefore take it, as the District 
Munsif has found, that for 50 or 60 years 
DOW, the same lump sum of Rs. 400 a year 
has been paid by the inamdars as a body, 
as kattubadi to the Zamindar. Whatever 
therefore might have been the Zamindar a 
original claim, the facta here are sufficient 
to justify the inference that there is an 

( implied contract between the Zamindar 
and the inamdars that the latter are to 
pay only a sum of Rs. 400 a year jointly. 
The Zamindar is not entitled now to go 
back on such an arrangement. The fact 

that though from time to time holdings 
of heirleas paiks were resumed by the 
Zamindar. the total amount of kutbubadi 
was left intact at Ra. 400 and the fact 
I that the increa^ie in the number of inam- 
1 dars on the other hand also did not affect 
I the amount payable, strongly corroborate 
I the inference that the liability of the 


inamdars was a joint one to pay a fixed 
sum. 

In these circumstances. I do not think 
it necessary to call for a revised finding 
from the District Munsif, on the ground of 
his having given an inaccurate meaning to 
the expression ** Kham Bhogatta, which 
is the only ground urged in support of the 
claim for it. 

It was lastly urged that as the inamdars 
were all jointly liable to pay kattubadi at 
the rate of Rs. 400 a year, decrees should 
have been given against one or more of the 
defendants, for a sum or sums not exceeding 
Rs. 400 on the whole. It was urged that 
ib was open to the Zamindar to claim the 
whole achount from anyone of the persons 
jointly liable, leaving it to the latter to 
claim contribution from bis co-obligors. 
Now such a claim was not made in the 
lower Court. In this Court, the Advocate- 
General asks that a decree may be given 
against the defendant in S. C. S. No. 846 of 
1918, for the amount claimed against him 
in that suit, for the three faalies. As that 
amount is less than Rs. 400 per fasli, a 
decree will be so given. The decree in that 
suit will be modified by giving the plaintiff 
a decree for the full amount Rs. 190-4-9 
including the land cess already decreed. In 
that case, the parties will bear their ooste. 
The other Civil Revision Petitions are all 
dismissed with costs in oases in which the 
respondents are represented. Vakil’s fee at 
Rs. 10 each but notexceeding the regulation 
fee in any single case. 

[Acd this case bftviog been posted to bespoken 
to and ooming on for bearing again this Q5tb day 
of April, 1933, the Court made ibe following] 

Order; — The order as to costs is revised 
by giving a fee of Rs. 5 in each case irrespec- 
tive of the regulation fee. 

Petitions dismissed. 
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Spencer and Dkvadoss, jj. 


M. V. Kunhan Metion — Appellant 


V. 

M. V. Eannan Menon and others — Res- 
pondents. 

S. A. No. 153 of 1922, decided on 29tih 
August, 1923. from the order of Sab-Jadge» 
Palghat, dated 3rd April, 1922. 


Madras 
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can't be 

ap^xnted vnthotu imtstanWat groxinde to interiere 

icA |>o55«5ason. 

Tbece must be some eubstaotiel groaod fot 
interfering wilh ezieting righta of posaession for tbe 
appointment of a Receiver in a euil. The fact 
that no harm would be done by auoh appointment 
IB not a auffioient ground eapeoially where there ia 
no danger of waate. 

The Advocate-Qeneral {C. Madhavan 
Nair) and K, Sankunni Nair — for Appel- 
lant. 

R- P. M. J^etion and /*, GoviTida Meuoii 

— for Respondents. 

Judgment: — The parties are Nair 
aabjeots of the Oochin State. Tbe suit 
has been brought in a British Court to 
obtain partition of properties in British 
India. The Subordinate Judge of Palghat 
has appointed a Receiver to manage these 
properties pendente lite* 

When a member of a Mitakshara joint 
Hindu family sues for partition, his right 
to become divided is self-evident and it 
may be taken for granted that, unless he 
makes default, ha will get a decree, the 
form that the partition will take being alone 
left in issue. There is no such certainty 
•bout the present case. The theory that 
tbe plaintiff can take his newly acquired 
right to partition under the Cochin Regula- 
tion, carry it with him as bis personal 
law into a foreign country and impress 
Immoveable property lying in that country, 
wbara partition among Nairs is not the law 
of the land, with the character of partibility 
is a novel one and will need to be 
established at the trial. Meanwhile the 
plaintiff has not a prima. facie right to ask 
for a Receiver. Moreover tbe Judge has 
not found that there is any danger of 
waste. He says that*' no barm will be 
done " by the appointment of a Receiver, 
and that if the plaintiff has brst so prove 
his right to partition it will be too late " 
to appoint a Receiver. This is not enough. 
There., jnast be some substantial ground 
I for interfering with existing rights of 
I possession (vide Sivaynathammal v. 
ATunachalam Pillai (l) ). Wa therefore 
set aside the lower Court's order with 
costs of this appeal. 

Order set aside » 
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Spencer and Kdmaraswami Sastri, jj.. 
Kutuniba Itao — Petitioner 

V. 

T. Venkatappa and Radpon- 

dents. 

C. R. P. No. 251 of 1922, decided on otb 
September, 1923, from the order of Sub- 
Judge, Bezwada, in M.A. No. 4 of 1921. 

Civ. Pro. Code, r. 89 . 

Application lor deposit oy duly authoriseA 
pleader s clerk is not illegal. 

B. Somayya — for Petitioner. 

P. Narayanamiirthi and K. Kamanua — 

for Respondents. 

* 

J Udgment The application under 
Order 21, rule 89, Civ. Pro. Code, was mad& 
by the authorised Vakil of a person entitl- 
ed to apply. We are not prepared to hold 
that the words ' on bis depositing it^ 
Court” make tbe application incompe- 
tent if the person who actually pays th» 
money into the Treasury is not a pleader 
or recognised agent within the meaning 
of Order 3, rule 1. The decision in Sarv^ 
Begum v. Haider Shah (1) is distin- 
gufshable by the fact tbat there the appli- 
cation under the section of the Code was 
not a competent one. The lower CoorA 
has found tbat the payer in this case waa 
the Vakil's clerk. 

Rule 131 of the Civil Rules of Practice 
only requires tbat tbe lodgment schedule 
should be signed by tbe payer. It is nobi 
questioned tbat tbe money paid into Court* 
was that of the respondents. The appli- 
cant is the guardian of the persons entitled: 
to apply, the money is their money ; tbs* 
mere fact tbat the Vakil sent the money by 
the hand of his clerk instead of taking itto- 
the treasury himself will not invalidate tho> 
application. 

The Civil Revision Petition is dismissed^ 
with costs. The Civil Miscellaneonft 
Second Appeal is also dismissed but with- 
out costs. 

Bevision dismissed. 


(It (1911) 10 M Cl T. 493-ai M L /. 821. 


(1) (1917) 9 A.L.J. 19. 
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Kbishnan and Waller, jj. 

Sami Chetii and another — Appellants 

V. 

Adaikalam Chetty and another — Res- 
pondents. 

S. A. No. 422 of 1922, decided on 29bh 
November, 1923, from the order of District 
Court of West Taniore, in O. V. No. 87 of 
1920, dated 6th October, 1922. 

(«) Civ. Pro. Code, 0. r. i — On death of 
appeUanl pending apoeal against order appointing 
a guardian, apfellant's legal representative can 
continue the appeal. 

A minot’s paternal uncle wbo opposed the 
appointment in the lower Court preferred an appeal 
against an order ot Court appointing a oertain 
person as guardian of the minor. On the death of 
the appellant pending the appeal, held that the 
appeal could be prosecuted by the eon of the 
deceased appellant* ('i3 Bom* 719, Disf*) 

(b) Arbitration — Ouardianship proceeding can’t 
be settled by arbitration. 

A gaardianship application is not a suit inter 
partes It is a proceeding designed to satisfy the 
Court that it is for the welfare of a minor that a 
guardian should be appointed and as to the most 
suitable person for appointment. The seleotion of 
the guardian is a matter which is not of private 
interest between the parties and cannot be nettled 
by a referenoe to arbitrators* (30 All* 137. Foil*) 

E. Bashyam Iyengar — for Appellants. 

S. G. Bamanujam and K. Sankarasastri 
— for Respondents. 

Waller, J. : — This is an appeal against 
an order of the District Judge, West 
Tanjore, appointing one Adaikalam Cbetti 
as guardian of his minor nephew. Adai- 
kalam Cbetti was the applicant in the 
guardianship petition, which was opposed 
by Sami Cbetti the minor’s paternal uncle. 
The latter appealed, but died during the 
pendency of the appeal. His son was 
brought on record as his legal representa- 
tive and seeks to prosecute the appeal. 
Objection is taken that the right to sue 
does nob survive and that the appeal has 
abated. 

The objection is based on the decision in 
Qangahai v. Khashabai (l). The facts of 
that case were, however, very different 
from those with which we are now oon- 
oerned. The appellant there relied on a 
personal appointment as guardian under a 
will and her brother, after her death applied 
for leave to prosecute her appeal. It was 
held that a claim based on a personal 
trust did nob survive. As Parsons, 0. J.. 


observed " It cannot be said that the right 
to sue, which in this case must ba con- 
strued to mean the right to make tha objec- 
tion which Ganga Bai made, survived,** 
Ranade, J., also pointed out that the brother 
could not succeed as he claimed no right 
under the will. 

On the other side has been cited a deci- 
sion of a single Judge of the Punjab Chief 
Court wbo allowed the eon of a deceased 
appellant to prosecute an appeal of this 
kind [Arjan Singh v. Gujri (2)], In that 
case the appellant bad asked to be appoint- 
ed guardian as a reversioner. In the pre- 
sent case Sami Cbetti opposed the applica- 
tion of the minor’s maternal uncle on the 
ground of bis own superior claim as the 
undivided senior paternal unole. I see no 
reason why in the language of Parsons* 
C. J , the right to make that objection, 
should not be held to have survived in 
favour of his legal representative. A 
guardianship application is, after all, nob a 
suit inter partes. It is a proceeding design- 
ed to satisfy the Court that it is for the 
welfare of a minor that a guardian should 
be appointed and as to the most suitable 
person for appointment. The application I 
may be made by (among others) any rela- I 
tive or friend of the minor and the Judge 
may issue notice of it not only to oertain 
specified persons, but also to any other 
persons to whom, in his opinion, special 
notice should be given. The welfare 
of the minor is the paramount consi- 
deration and it would, I think, be most 
unfortunate to bold that an appeal against 
an unsuitable or illegal appointment abated 
on the death of one of the persons who has 
received special notice of tbe application. 
Here the nearest male relation bad filed an 
appeal objecting to the appointment and I 
think that tbe right to make that objection 
survives to bis legal representative. I 
therefore overrule tbe preliminary objection 
On tbe merits it appears that the parties 
agreed that the selection of tbe guardian* 
should be left to oertain arbitrators wbo 
chose Adaikalam Cbetty. Their oboice 
seems to have been accepted by tbe Judge. 
In Mahadeo Prasad v. Bindeshri Prasad {S) 
it bas been held that such a matter, which 
is not of private interest between parties 
cannot be settled by a reference to arbitra- 
tors. This ruling I respectfully follow. The » 


12) (1917) 160 P.W.R. 1917. 
O) (190B) 30 All. 137. 


(1) (1899) 33 Bom* 719. 
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law allows a referenoe to arbibrators where 
all the parties inberesbed agree bhat the sub- 
ieot of differeooe bebween them shall be so 
referred. In a gaardiansbip application the 
party moat inberested is the cuioor and he 
oannob agree to a reference. There is nothing 
on reoord to show that the Judge arrived 
at any independent conolasion as to Adai*. 
kalam Obetti's fitness for appointment. 
Under the oiroumstances, I think that bis 
order mast be set aside and that be must be 
directed to dispose of the application afresh. 
I do this with great reluotanoe. It is quite 
likely that Adaikalam Obetti is the proper 
persoo to be appointed and this litigation 
has been going on since March 1920. As 
appellant agreed to the reference, there will 
•be no order as to costs. 

Krlshnan, J. ; — I agree. 

Order set aside. 


1924 Madras 486 (1). 


Spenobb and Devadoss, jj. 


with involved the partition of immoveable 
property and the award could not be 
enforced piecemeal by giving the plaintiff 
a decree for a sum of money which was 
also due under the award. 

There is a remark in that judgment that 
a suit for enforcement of an award is in 
essence, a suit for specific performance of a 
contract. Bub a suit for the recovery of 
money as this is can in no sense be treated 
as a suit to enforce a contract. Moreover, 
the observation that a suit to enforce an 
award and a suit to enforce a contract are 
practically the same is opposed to the view 
taken in earlier decisions of the same Court 
[Vide Sukar Hajam v. Oli Mohammad (4) 
and Bhajahari Saha Banila v. Behary Lai 
Basak ^5)].] 

We see no reason to interfere with the 
order of the lower Court in the exercise of 
our revisional powers under section 115 of 
the Code of Civil Procedure. The result 
will be as above stated. 

Appeal dismissed. 


Thirumurthy Chetty — Appellant 

Ponnan Chetty — Respondent. 

S. A. No. 424 of 1932. decided on 21st 
August, 1923, from the order of Sub-Judge, 
fflindigul, dated lOth August. 1922. 

Provineial Small Cause Courts Act, Art. —75 
fiait for money on award is not covered by 
Art. IS* 

A aaik for eoforoemeDi of an award is id essence 
a salt lor epeoifio performance of a oontraot. But 
for the recovery of monev on an award can in 
Bo senee be treated as a suit to eoforoe a contract. 
A eoit to eoforoe an award and a suit to enforce a 
ontraot are cot tbe same. (33 Cal. 881 ; 95 I.O. 
96. Fell.) 

T. L. Venkataramier — for Appellant. 

S. Muthia Mudaliar — for Respondent. 

Judgment : — This is a suit to recover 
^aoaey payable under an award. It is 
oogoiBAble by a Court of Small Causes 
(Vide Simpsonv. McMaster (1) and Mizaji 
.Aal V. Partah Kvmwar (2)] . No second 
appeal lies and therefore this Civil Misoel- 
laueous Appeal must be dismissed with 
ooflta. 

Tbe appellant's pleader has quoted the 
authority of Kunja Behary Bardhan v. Gost 
.0shairy Bardhan (3), The suit there dealt 

(1) (18901 18 Had. 344. 

<91 <1819) 43 AU. 109. 

(Q) (1919) 93U»WAl. 66. 


(4) (1914) 35 l.C. 836. 

(5) (1900) 33 Cal. 661. 
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SCHWABE, C.J., AND WaDCiKR, J. 

Commissioner of Income’tax^ Madras — 
Referring Officer 

V. 

M. S. S. Chidambaram Chettiar and 
another — Assessees. 

Referred Case No 4 of 1923, decided on 
26tb September. 1923. 

Income Tax Act iXl of 29Z!i). 8s. 68, Proviso 
Z and 34— Income Tax Act {VII of 1918) Ss. 19 
and 25— Person not assessed to super taxin 1921- 
22 can be assessed to such lax for 1921 1922 in 
1922-1923 when the income is ultimaieli/ ascertained 
—Adjustment abolished by the new Act is saved for 
the transaction year— Principle of adjustment is 
applicable to cases where no original assessment at 
all was imposed provisionally. 

Under (he 9od proviso to B. 68 of the Income 
Tax Aot, 1929, as amended by 8. 3 of tbe Income 
Tax Amendment Aot, 1933, asBespment to super- 
tax for 1931*1933 on the income of 1931*1933 can 
be made iu 1933-1933 under tbe beading of adjust* 
Q-ent in oases in which during provisional assess- 
ment proceedings, it was found (bat tbe income 
was below tbe taxable amount for purposes of 
super-tax, but the real income is oUimately found 
in proceedings under 8. 68 of tbe looome Tax Aoi 
of 1933 as amended by 8. 3 of tbe Aot of 1993 to 
be large enough to be assessed to super-tax. 

Tbe meaning of S« 19 of tbe Indian Inoome Tax ' 
Aot, 19l8t 18 that, if the total inoome aotually 
received has been asMctaioed by tbe CoUeotoc, tbuB 
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Oolleotor i? to compute the inocme-tax and super- 
tax, which would have been payable »1 income-tax 
and super tax bad been levied in the previous year 
'With reference to the true amount of the inoome 
•«o ascertained and then the diQerenoe between the 
earn so computed and the aggregate of the sums 
-already ' paid by the assessee for the previous year 
ought to be paid by, or refunded to the aeeessee as 
the case may be. 

The section does not mean that if no super-tax 
or income-tax bad been demanded or paid for the 
previous year on the provisional assessment, 
nothing shall be paid lot the year of assessment. 

B. 34 of the Inoome Tax Act, 1922, re-enacts 
8. 25 of the Aot of 1918 and it applies not only to 
the present and future but also to the past. 
tP, 487. O. 1.] 

The Government Pleader {C.V. Anantka- 
krishna Aiyar ) — (or Referring Officer. 

Suhbaroya Aiyar — for Asseesee. 

Schwabe. C. J. : — In this case the 
assessee made a return, for income-tax 
and super-tax purposes, in the beginning of 
She year 1921-1922. At first, he was as- 
sessed both to income-tax and super-tax 
but he satisfied the authorities that the 
figure that they bad taken was too large, 
and they reduced the assessment down 
to an amount, which would involve 
the payment of income-tax, that is 
to say. below the minimum super-tax, 
amount. Under the scheme of income-tax 
and super-tax. then in force, to be found 
m Act VII of 1918, the Amending Acts 
and the Super-Tax Act of 1920, for both 
income-tax and super-tax, there was an 
adjustment at the end of the year; so that, 
if the anticipated income which was based 
on the preceding year’s income and was the 
basis of the preliminary or original assess- 
ment was found by the result of the year's 
trading and so on to be wrong — either too- 
iarge or too small — (he matter was adjusted 
by returning any amount overpaid or de- 
manding any amount underpaid. By the 
Income-tax Aot of 1922, this system was 
abolished and for the future they adopted 
the system of making an assessment on 
the preceding year's actual inoome and 
treating that as the hypothetical income 
for the year of assessment, one which could 
not, as a general rule, be altered. The 
result of that was that, for the year 1921- 
1922, ^here would still have to be the 
adjustment at the end of the year, so as 
to arrive at the proper income-tax for that 
year, and that the final figure arrived at, as 
the final income for that year, would 
«1 bo afford a basis for the hypothetical in- 
come of the next year. As this principle of 
-Bdinating referred to above was to be 


abolished, the old Acts were repealed ; butt 
provision was made for the transition 
year 1921-1922, by preserving certain 
sections of the old Aot, for that purpose 
and that purpose only. That provision ia 
found in section 68 of the 1922 Aot,. 
as amended by Act XV of 1923, the- 
amendment being made, so that it might- 
be clear that it was intended that 
the provisos to section 68, keeping alive 
certain sections of the old Aot, for the 
purposes of assessment for the year 
ending the 3lst of March, 1922. should 
apply to super tax, as well as income-tax. 

It is argued that notwithstanding alb 
these precautions, what has happened is- 
that any one. who having made a return 
was assessed for a sum less than the mini«>- 
mum on which super-tax is payable and, 
therefore, was neither asked for, nor paid 
super-tax, although, in fact, it was subse- 
quently discovered that the income for 
that year had been such, as to go over the 
minimum, can escape super-tax altogether. 
Looking at seotion 19 of the Aot VII of 
1918, so far from that being the case, in 
my judgment, it is quite plain that the 
contrary was intended. The section has 
a perfectly clear meaning and it is that, 
if the total income actually received has 
been ascertained by the .Collector, the 
Collector is to compute the income-tax, 
and supor-tax, which would have been 
payable, if income-tax and super-tax bad 
been levied in the previous year, with 
reference to the true amount of the income 
so ascertained; and then the difference ' 
between the sum so computed and the ' 
Aggregate of the sums already paid by the 
assesseo, for the previous year, ought to be I 
paid by or refunded to the assessee, as the & 
case may be. That seems to give an easy I 
sum to be worked out. The sum that 
should have been paid for super-tax in the 
preceding year, if the right figure bad been 
before the Collector, is computed and fron? 
that is deducted any sum that has already' 
been paid for super-tax. If no sum has 
been paid for super-tax, then there is na 
deduction to be made. That is the 
perfectly plain meaning of the section and 
I see no ground whatever for the sugges- 
tion, that we have to strain the meaning 
of that section and read it, as though there 
was a proviso to it, namely, provided 
always that, if no super-tax or income-tax 
had been demanded or paid for the previous { 
year, on the provisional assessment, ' 
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I then nothing shHll be payable for the 
year of assessment. It was said that 
before the coming into operation of 
the Act of 1922, by reason of the suggest- 
ed interpretation of seation 19. the 
Grown bad to have recourse, in cases 
where there has been no provision for 
snper-tas, to section 25, under which the 
assessee could be made to pay. But it is 
said that section 25, having been repealed 
by the Income-tax Act of 1922, that 
remedy for the Crown is gone. In my 
judgment, that contention also is wrong, 
because section 25 of the Act of 1918 has 
now been re enacted by section 34 of the 
Act of 1922, and section 34 in words 
applies not only to the present and future 
but to the past. It says if for any reason 
the income chargeable to income-tax has 
escaped assessment in any year or has 
been assessed at too low a rate, the 
Income-tax Officer can at any time within 
a year take necessary steps. It follows, in 
my judgment, that even if tbe assessee 
could escape under section 19. be would 
not escape under section 34. 

Tbe answer to tbe question referred to 
us is iu tbe affirmative. Tbe assessee will 
pay tbe costs of this refereooe. 

'Waller, J. ; — I agree and have nothing 
to add. 

Reference answered in the affirmative. 


* 1924 Madras 487. 

Odqbrs AND Wallace, jj. 

V. Sesha Ayyar — Petitioner 

V. 

Venkatasubba Ohetty and others — Res- 
pondents. 

Gr. Rev. No. 63 of 1923. decided on 6&b 
November, 1923, from tbe order of Sub- 
Divisional Magistrate of Triohinopoly, 
dated 4tb January, 1923. 

Madras Act (V of 1920). 8. 55 (i) and 8. 109— 
Abattmmt op— Election offence, though forming an 
offence under S. 171 iA), Indian Penal Code, can 
be tried without sanction under S. 196, Criminal 
Procedure Code being obtained. 

Abetting an election ofienoe, vie., an application 
lot a second votiog paper by a person who baa 
already voted at tbe aame eleotion ie triable withont 
eaootioa being obtained under 8. 196, Oriminal 
Prooedore Code, tboagb tbe faota alleged oooatitnte 
an offence ander 8. 171-A, Indian Penal Code, 
for which a aanotion ta easenkial.. [P. 488, O. !•] 

S. T. Srinivasagopalachari — for Peti- 
tioner. 


The Public Prosecutor — for Crown. 

S. Swaminadhan — for Respondents. 

Odgers, J. : — This is a revision petition 
against tbe order of tbe Sub-Divisional 
Magistrate of Triohinopoly, acquitting 
accused Nos. 2 to 5. who were charged 
before him, under section 55 (1) of Madras 
Act (V of 19201 and section 109, Indian 
Penal Code. Tbe Magistrate was wrong 
in saying that he acquitted tbe accused 
under section 245, Criminal Procedure 
Code. What be really did was to refuse 
to entertain or proceed with the complaint, 
on a legal point raised by tbe defence. 
Tbe Magistrate rightly held that as no 
sanction bad been obtained under 
section 196, Criminal Procedure Code, as 
amended by section 3 of Aoc XXXIX of 
1920. the new portion of tbe Ptnal Code, 
section 171-A-l, relating to election 
offences and inquiries, was not applicable 
to this case. Tbe accused Nos. 2 to 5 
were charged with tbe abetment of an 
eleotion offence, i.e., an appiioalion for a 
second voting paper by a person who has 
already voted once at the same election, 
punishable under section 55 (1) of tbe 
Madras Act V of 1920. This argument is 
that, though no doubt abetment of an 
election offence is punishable under tbe 
Indian Penal Code as now amended, 
Act V of 1920 makes no provision for 
abetment of election offences and ibis nob 
permissible to borrow the provisions of the 
Indian Penal Code, where that Code itself 
makes provision for tbe offence in question. 
By section 107, Indian Penal Code, a 
person abets tbe doing of a thing in 
three ways therein set out. If ' the 
thing in question is an offence, then tbe 
abetment of it becomes an offence (section 
108) and tbe “ offence of abetment ” is 
constituted (section 108, explanation 2). 
which is thus a separate and distinct 
offence. "Offence” by section 40 
(paragraph 1) and section lOH-A naeans : 
(1) a thing made punishable by the Indian 
Penal Code; and (2) a thing made 
punishable by the Indian Penal Code 
though it is committed without and 
beyond British India. Consequently, tho 
abetment of an offence means the abetment 
in British India of a thing made punish- 
able by the Indian Penal Code. Seotiott 
40, Indian Penal Code, has, however, been 
extended by amendment. ^ The limitation 
in paragraph 'I, confining an offence 
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to a thing punishable by tbe Indian 
Pena! Code, has been relaxed and 

oflenoe ” in section 109 (inter alia) now 
denotes a thing punishable under tbe Code, 
or any special or local law. There is no 
doubt that Madras Act V of 1920 is a local 
law and it, therefore, seems clear that foc- 
tioD 109 can be applied to a thing 
punishable under it. As pointed out, 
abetment is a separate and distinct offence, 
provided tbe thing abetted is an offence ; 
and tbe thing abetted here is made an 
offence by the second paragraph to section 
40, Indian Penal Code. Section 26 of the 
General Clauses Act shows that an act may 
constitute an offence under two or more en- 
actments. In Probodh Chandra v. Corpora- 
lion of Calcutta (1), section 40, Indian Penal 
Code, was held applicable in order to 
constitute abetment of an offence under a 
local law — tbe Calcutta Municipal Act. 
I am of opinion that tbe accused Nos. 2 to5 
could legally be charged, under section 
56 (l) of Madras Act V of 1920 and sec- 
tion 109, Indian Penal Code. This Criminal 
Revision Case must be allowed. 

Wallace, J. I agree. Petitioner 
charged respondents in this case with abet- 
ment of an offence under section 55 (1) 
of Madras Act V of 1920, the substance of 
tbe charge being that they abetted a case of 
doable voting, by one Krisbnaswamy 
Obetty, at a Municipal election in Triohi- 
nopoly. Tbe Sub-Dlviaional Magistrate 
has held that since section 171 -D 
of tbe Indian Penal Code specifically 
provides for such an abetment section 109 
of that Code cannot be called in aid ; 
and that such abetment is chargeable and 
punishable only under section 171*D 
and not under section 55 (1) of Madras Act 

V of 1920, read with section 40, Indian 
Penal Code and that since petitioner has not 
obtained tbe authority of Government, re- 
quisite under section 196, Criminal Pro- 
cedure Code, for a prosecution under sec- 
tion 171-D. Indian Penal Code, bis charge 
cannot stand. 

Petitioner rejoins that since section 40, 
Indian Penal Code, which makes section 
109, Indian Penal Code, applicable to an 
offence under section 55 (1) of Madras Act 

V of 1920, has not been so far and to that 
extent repealed, there is nothing to prevent 
the Court taking cognizance of his com- 
plaint. 


The decision of this petition tarns on the 
meaning to be given to the words of sec- 
tion 109, Indian Penal Code. Section 109, 
Indian Penal Code, is concerned only with 
tbe punishment of abetments, and lays down 
nothing more, in my opinion, than that if 
tbe Indian Penal Code has not separately 
provided for the punishment of an abet- 
ment as such, then it is punishable with 
the punishment provided for the original 
offence. I cannot read it to mean that, 
where the Code has set out separately the 
offence of an abetment and provided for 
its punishment, it has thereby, without 
saying so, abrogated another section of 
tbe same Code, presumably of equal 
validity and authority. Unless respon- 
dents can go, so far as to contend that 
section 171-D, Indian Penal Code, has 
wholly abolished section 55 (I) of Madras 
Act V of 1920 — and they do not go so 
far — nor does tbe lower Court itself, since 
it dealt with the principal offender himself 
under that very section, I do not see how 
the apolioation of section 40, Indian Penal 
Code, to it can be affected. 

I admit that tbe effect of the enactment 
of section 171-D, Indian Penal Code, 
creates difficulties : but, I read section 109 
to mean no more than this, that if the 
offence charged will in tbe opinion of the 
Court come within tbe four corners of it, 
then tbe punishment for it is the punish- 
ment provided for by that section. I 
cannot, as I have held, read it to mean 
that the offence of abetment of double 
voting can be charged only under section 
171-D, Indian Penal Code. 

It may no doubt be argued that section 
196, Criminal Procedure Code, means that 
no one should be punished under section 
^71-p, Indian Penal Code, unless the 
previous authority of Government has 
been obtained for his prosecution. On the 
other band, tbe detailed procedure set 
out for putting in a charge under section 
55, Madras Act V of 1920, has not been 
repealed and still remains in force. Hence, 
no Court can refuse a complaint duly put 
in, regarding an offence under that section 
and that offence being still cognisable by 
a Court, the Court cannot refuse to aoply 
section 40, Indian Penal Code, to an 
abetment thereof. 

I agree with the order proposed by my 
learned brother. 


(1) (1990) 94 G.W.N. 196. 


Petition allowed. 
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era 


V. 


Peria^njiappa Goundan and others— 
Mspondents. 

j 923. decided on 
m ^oember 1923. from the order of Dis- 

Udumalpet. dated 2Dd Ooto- 

oer 1922. 

'*• ^5-Z)«frM against 

***** can t be restored to f%U. ^ 

Conr? proparly represeoted before the 

^nrl. a deorae passed agaioat him is in efleot a 

oannot set aside the ex parU 

?ihefn O. 9. r 13 

OMa inherent power to restore a 

i^onoe disposed of and to add parties to it. who 

not represented at the original trial (39 All 
8. 6 L.W. 499. Dist. ; 10 L. W®47T ^T/V.) 

C. S. Swaminandihan— (or Petitioners. 

T. a. Bamaswami Aiyar—iot Beepond- 
dots. 

ifc V&TM n ^ • O. 8. No. 479 of 1921, 

It was decided that the decree in O. S. 

No. 569 of 1919. was not binding on the 
minora, beoanse they were not validly re- 
presen^ in the earlier suit, the guardian 
apF^Dfeed by the Court not having con- 
sented to act as guardian and not having 
appeared for them at the trial 

No* ^79 simply 
decree in O. S. 
No. 559 was not binding on the 
minMs. and m this respect it was in 
accordance with what in the view of the 

[Monohar Lai v. Jadunatk 
£>tngn UJJ was a proper decree, viz., that it 
would be Buffioient in such a case to remit 
toe parties to their original rights, without 

aedanng that the earlier suit would have 
io be tried afresh. 

In the judgment in O. S, No. 479. 
ere is an observation that O. S. 
No. 669 wiU have to be revived. 

and plaintiffs. 

seotion Ifil n'* i powers under 

I h. I ■ °'r' ^■»°«dnre Code, taken the 
r? proceeded to try 

inhanmii •'i^'nt that the Oourt possessed 

disposed of and to add parties to It. who 


bZI,T o'’ “’® triai. 

Bhagxvan Dyal v. Param Sukk Das (2) is 
quoted as an authority for so doing ; but 
that case has been dissented from, by a 

Bench of this Court, iu Eda Ponnayya v. 

iTt^h n5riA ^3). As pointed 

out by Oldfield aad Seshagiri Aiyar, JJ., 

properly represented 
before the Court, a decree passed against 

him IS in efifect a nullity and the Court 
cannot set aside the ex parte order and 
re-opeo the suit under Order 9. rule 13. , 

If the minora were not legally made 
parties to the suit, the action of the Court 
in making them parties now is tantamount 
to restoring to file a suit already disposed 
Oai and adding parties who were not repre- 
wnted at the original trial. The oaae.Iin 
Venkata Row v. Turjaram Row (4) is not 
an authority for such a proceeding. 

I set aside the order of the District 
Munsif. with costs in this Court and remit 
the pyties to their rights as they stood at 
the disposal of C. S, No. 479 of 1921. 

Petition allowed. 

(2» (1917) 39 All. 8. 

(3) (1919) 37M.L..7. 399. 

(4) (1917) 6 L.W. 483. 


(1) (1906 ) 98 AIL G8& 
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SCHWABE, C.J. 

Id re Assistant Oommissioner of Labour 

— Appellant. 

Stamp Bef. No. 9324 of 1923, decided on 
8th November, 1923. 

(a) Cottr( ¥ees Act, S. 8~~Appticabililp. 

Doaa Dok apply to appeal by GovernmeDt agaicat 
award by Judge uoder Land AcquieiUoo Ao6. (31 
Mad. 969. Dist.) [P. 490. 0. 1]. 

(b) Court Fees Act, 8ch. 11, Art. 17 {A) (if)— 
Uecision by Court on reference. 

Memo of appeal agaioat deoiaioo by Court on re- 
ference by Collector under Land Acquiaition Act 
requires ad valorem Court-fee uoder 8oh. T Art. 1 
Oourt Fees Aot. (17 I.C. 764. Dist). [P. 490. C 9.] 

The Government Pleader — for Appellant. 

The Advocate General {C. Madhavan 
Nair ) — for Government. 

Order: — This is a stamp reference on the 
following facts. An award has been made 
under the Land Acquieition Aot. . with 
which the party entitled to compensation 
was not satisfied ; and under that Aot, 
the matter was referred to the Ohief Judge 
of toe Oourt of Small Causes for disposal ; 
and be increased the award by an amount 


490 


In re ASSISTANT COMMISSIONER OP LABOUR. 


1924 Madras 


of Rs. 42,763. Being dissatisfied with 
that award, the department of Government 
interested, prefers an appeal to this Court, 
and the question is, what stamp that 
appeal has got to bear. 

By section 8 of the Court Fees Act : 

“ tbe ftinouDt of the fee payable under this Act, 
on a MemoraDdum of Appeal, against an order 
relating to ccmpensation, under any Act, for the 
time being in force for acquisition of land for 
public purposes, eball be computed according to 
the diflerence betwfcn the amount awarded and 
the amount claimed by the appellant. 

Now, it is argued for the appellant, that 
is to say, the department interested, that 
that has DO application, where the Crown 
is the appellant; because there is no 
difference between the amount awarded 
and tbe amount claimed by tbe appellant, 
the appellant in that case not being a 
claimant at all ; and tbe learned Advocate- 
General, who appears to represent tbe 
Crown, as distioguished from the depart- 
ment interested, as the matter is of general 
importance, agrees with that argument. 
It is certainly contrary to the dictum on 
the eubiect in Kvsturi Chetti v. Deputy 
Collector, Bellary (1), in which it was said 
that section 8 was a special provision, 
applicable to appeals against all orders, 
including awards, awards relating to 

I compen-jatioD for lands, under tbe Land 
Acquisition Act. But I think, on tbe 
proper construction of the section, it has 
no application, where tbe Crown is the 
appellant ; and that I he dictum is too wide. 
Then, it remains for me to consider, 
whether the article applicable is articled) 
of Sch. (I), or article 17 (A), (ii), of 
Soh. TI of tbe Court Fees Act. By tbe 
Lana Acquisition Act. XIX of 1921, a 
decision of the Court, in a case like tbe 
present, is to be deemed to be a decree, 
under the Code of Civil Procedure, 1908. 
Sch. I, article (1) of the Court Fees 
Act, provides tbe ad valorem fee, payable 
on any memorandum of appeal, not other- 
wise provided for, in this Act. presented to 

any Civil Court except those 

mentioned in section 3, which has no 
application here. There is no doubt that 
this is a memorandum of anpeal and 
therefore unless it is provided for else- 
where, it comes under that article. 
Taming to article 17 (A) (ix) of Soh. 
II, a memorandnm of appeal in suit to set 
aside an award is provided for and it was 


held by the Panjab Chief Court in 
Secretary of State v. Baswa Singh (2), 
which was tried in 1912, that article 17 
(4) of the then Court Fees Act. which 
corresponds, except in a matter which I 
will refer to in a moment, with article 
applied to a case similar to tbe present. 
I very much doubt whether that was a 
correct decision, under that Act as it stood ; 
because it involves the inclusion of a refer* 
ence to a Court, under the Land Acquisition 
Act, in tbe words, ‘ a suit to set aside an 
award, which is certainly not giving the 
ordinary meaning to those words, because 
the proceedings before tbe Small Causes 
Court, or the District Court, do not seem co 
be a suit to set aside an award. It has been 
held by the Privy Council in Secretary of 
State v. Chellikani Rama Rao (3), that the 
Court is itself in those cases sitting as an 
arbitrator and not as an appellate tribunal, 
though it is true that in a sense, proceed- 
ings before the Court are to set aside the 
award ; for, if those proceedings were nob 
taken, there is an antecedent award of the 
officer, which would be binding. But it is 
not necessary to give any decision on that 
point ; because, tbe words of the present 
Schedule, article 17 (A) (ii) provide a 
proper fee, on a memorandum of appeal, 
against the decree of a District Munsif’e 
Court, or a City Civil Court, and another 
fee on a similar apreal from a District 
Court or Subordinate Judge’s Court. It so 
happens, in this case that tbe Court which 
has made tbe award, tbe Small Causee 
Court, is Dob one of those enumerated 
Courts — whether it is by accident or 
design is immaterial — and therefore, I 
consider that article 17 (A) (ii) does 
not provide (or a (►:e to be paid on this 
appeal, even if it is looked upon, as an 
appeal from a decree in a suit to set aside 
an award. 

That being so, we are thrown back on 
article I of Sch. I, and the fee must 
be paid, in accordance with the provisions 
of that article. Tbe costs of this reference 
will be paid by tbe department, interested 
as appellant in tbe appeal, to the Crown. 

The two appeals having been consoli- 
dated must be treated as separate appeals. 
Three weeks for tbe payment of the 
Additional Court Fee. 

Reference answered. 


(1) (1898) 91 Mad. 369. 


(9) (1919) 17 P.L.R. 1919. 
(3) (1916) 39 Mad. 617. 
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PhiIiLips and Venkatasubba Rao, jj. 

P. Pacha Saheb and another — Appellants 


V. 

Mohammad Buhimuddin Saheb and 
others — Respondents. 

F. A. No. 283 of 1920, deaided on lObh 
Ootober, 1923, from the decree of Additional 
Sub-Judge. Ellore. in O. S. No. 41 of 1919. 


£viden:e—Inamstatemint is party's statement 
btU Inam rtijister is evidence of decision of Inam 
iSommieeiontr, 


Ad Inam Rtatemeot is only a statement made by 
a party at the loam inquiry and is merely an 
aaeeriion of bis aUeged title before a tribunal 
avltich baa to decide it. Tbe loam register 
embodies tbe result of the hading of tbe loam 
Oommissioner, based partly on statements put in 
by the parties and partly on other evidence and 
ehoald be looked to see wbat the facts were. 
* Maeeetha * is a Telugu form of the Hindus- 
toni word “ Masjid ” wbioh means a Mosque 
and a * Paoja ' is not called "Maseetbu'' in Telugu. 

The word Devadayam implies a public endow- 
ment. (94 Mad. 943, .Foff.i 

I^. 5«rvanaraj/ana — for Appellants. 

r. 5. Raghunalha' Rao and T. S. Srini- 
vasa Rao — for Respondents. 


Judgment;— The plaintiff’s appeal 
against tbe decree dismissing their suit, for 
framing a scheme for a Mosque in Palacole 
and for the removal of tbe defendants from 
bheir trusteeship. At first a decree was 
given in favour of tbe plaintiffs, owing to 
the failure of tbe defendants to prosecute 
their defence ; but subsequently this order 
was set aside, as being an ex parte decree 
and now tbe Subordinate Judge has 
dismissed the plaintiff’s suit. 

An objeotioc has been taken by tbe 
appellants that tbe Subordinate Judge had 
no jurisdiction to revise bis original order 
and that on that ground the appeal should 
be allowed. We have, however, beard tbe 
appeal on its merits and as we are in 
favour of tbe appellants’ contention on tbe 
merits, it is unnecessary to decide the 
other point. 

The earliest evidence in regard to tbe 
Mosque is tbe proceedings before tbe Inam 
Oommissioner. We have the inam state- 
ment, put in by defendants’ ancestor, 

I Ex. VI, and the inam register. Ex. A. 
The learned Subordinate Judge appears to 
have ooDsidered that the statement was, 
if anything, of more importance than the 
register and, therefore, has not considered 


that the recitals in tbe register are as 

important as they really are. because be 

says that they must be explained by tbe 

entries in the inam statement. It has, 

however, to be remembered that an 
% 

inam statement is only a statement 
made by a party to tbe enquiry and 
is merely an assertion of bis alleged 
title before a tribunal wbioh has to 
decide it. Tbe inam register embodies 
the result of the finding of the Inam 
Commissioner, based partly on the 
statements put in by tbe patties and partly 
on other evidence and, as appears from 
Ex. A in this case, tbe other evidence ' 
consisted of documents going back to 
1812. There is particularly no other 
document of title in this case and we must 
look to this inam register to see wbat tbe 
facts are. It is contended for the defen- 
dants that there is no Mosque at all in 
Palacole but only a Peerla Panja and that 
this Peerla Panja has been loosely called 
Peerla Musjid and that is tbe reason why 
we find the words Mosque used with refer- 
ence to the plaint institution. This theory 
has been accepted by the learned Subordi- 
nate Judge and he bas held that there is 
no Mosque but only this Peerla Panja, 
which apparently be considers to be a pri- 
vate institution. If we look at Ex. A. we 
find, in tbe first place that tbe ioam is 
described as " Devadayam” and there is the 
authority of this Court in Muhammad 
Jafary. Muhammad Ibrahim (1), that the 
word Devadayam implies a public endow* I 
meet ; and whether this is correct or not, ' 
there is no doubt that tbe use of tbe word 
Devadayam is very strong piece of eviden- 
ce in favour of holding that tbe suit en- 
dowment is a public endowment. There 
is nothing to contradict this evidence. 
Tbe defendants have not even produced tbe 
inam title-deed and in 1859, they alleged 
that tbeir sanad bad been lost in a 
cyclone. We start then with the assump- 
tion that it is an inam granted for public 
charity. Tbe purpose is given as for the 
support of tbe Mosque.” There is no ques- 
tion here of the meaning* of tbe word 
{Maseethu) which appears to be a Telugu 
form of the Hindustani Musjid, for the 
inam register is in Engligh and may 
fairly be taken that when tbe word "Mos- 
que” is written, the word Mosque is intend- 
ed and not tbe word " Panja ” as is 


(1) (1901) 94 Msd. 948 



492 


PACHA SAHEB V. MOHAMMAD RUHIMUDDIN SAHEB, 


1924 Madras 


suggested for the defendants. Even in the 
defendants* inam statement there is no 
mention of Panja, but in the first column 
he uses the word {Maseethu) : he does not 
even use the words which we find in latter 
documents Peerla Masidu, although be 
says that the purpose for the grant was for 
bolding “Peerla tistavam and other things.” 
This statement possibly explains the 
introduction of the subsequent word 
(Peerla Maseethu) which seems from 
the evidence to be a contradiction in terms, 
for it is admitted that the Peerla are never 
kept in a Musjid. Then we have also a 
report of the Tahsildar, Ex. XIII, and 
this is a report in reference to a claim by 
the defendant to a portion of the site, 
surrounding the plaint institution. It is 
a report of a Muhammadan Tahsildar 
and he also uses the word “Mosque” to 
describe the owner of the site. He does 
mention the words *' Peerla Mollalu ” 
in his report, but that is clearly a quota- 
tion from the house-tax register. In view 
of this evidence and the fact that there 
is no documentary evidence at all to show 
that the institution was a Panja. we think 
that it must be deemed to be a Mosque, 
as is distiuotly recited in the inam register. 
The subsequent confusion in the language, 
chiefly used by Hindus, wbeu it was 
called — (Peerla Maseethu) may be due to 
the fact that not only was there a Mosque, 
but also that a Peerla utsavam was 
performed in the same compound and 
when as is alleged by the plaintiffs the 
Mosque became demolished the idea of 
the Peerla remained more strongly in the 
minds of the neighbours. Otherwise, it is 
difficult to account for this curious term. 
The oral evidence cannot be said to be 
very satisfactory on either side, but there 
is one point which is in favour of the plaint- 
iffs and that is that they have examined 
several Muhammadan witnesses living at 
Palaoole, who support their case that there 
used to be a Mosque in the suit compound, 
that it has been now demolished and that 
there is only a Panja or Muzavarkhana 
existing. There are three Muhammadans 
examined on the defendants’ side but none 
of them resides in Palaoole and it is not 
very easy to believe their statements, when 
they say that they know all the details 
about the Palaoole village, in which they 
do not seem to have spent very much time. 
The other witnesses are Hindus, mostly 
• of the Telugu easte, and it is suggested for 


the plaintiffs that they are all connected 
with a certain gentleman of their caete 
named Annamalswami, who certainly took 
a considerable interest in the hearing of 
this case. Whether that is or is not the 
reason for their giving evidence, it is clear 
from a perusal of their depositions 
that not very much weight can be 
attached to their evidence, that a Mosque 
never existed in Palaoole. Belying on the 
oral evidence for the plaintiffs, in support 
of their case, and the inam register, we 
come to the conclusion that the original 
endowment was undoubtedly made for the 
Mosque. That being so, the defendants 
have no benefloial interest in the inam, 
unless they can prove the same and that 
they have entirely failed to do. The only 
document they have produced is a parti- 
tion-deed, under which they divided their 
property, and agreed that out of the pro- 
ceeds of the suit inam, Ks. 50 should be 
set aside for the Peerla utsavam and that 
the balance of the income should be divided 
annually amongst themselves. This is 
no doubt a claim to beneficial interest, T>at 
it is not supported by any title-deed, or any 
other evidence of any weight. 

As the defendants have not applied the 
inam in the proper manner and have denied 
the title of the Mosqne to the inam, it 
is impossible to allow them to continue to 
manage, in the same way as before, and it 
will be necessary to frame a scheme, for 
the management of the trust. Although 
the endowment is undoubtedly made to 
the Mosque, the claim put forward by the 
defendants' ancestor in 1859 and subse- 
quent events show that it is quite possible 
that the institution also included the Peerla 
Panja, which admittedly has been in exist- 
ence for a considerable time past and is 
alleged by the defendants to have been in 
existence even prior to the inam enquiry. 
Therefore, in framing the sobema, it will 
be necessary to provide also for the upkeep 
of this Panja, out of the income of the 
inam. 

As regards the items of 25 cents of site 
near the Mosque if was held after an 
enquiry in 1905 that this piece of land 
belonged to the defendants and not to the 
Mosque. There is really no evidence for 
the plaintiffs to show that this decistOQ is 
wrong, and as the defendants have been 
in possession of it for over twelve years 
before suit, we are not prepared to disturb 
that possession. 
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As regards the soheme, the parties will 
be asked to submit a soheme aod one of 
the conditions will bo that there shall ha 
three trustees, one of whom shall be a 
member of the defendanta' family and the 
other two appointed by the Subordinate 
Judge s Court. The case will bo adjourned 
for a week in order to have the scheme 
submitted for orders. 

And this appeal again came on for 
bearing this day and after submission of a 
soheme. the Court delivered the following 

Judgment : — A scheme has. now been 
submitted which, with slight modiboationa, 
we have accepted. In allowance of the 
appeal, there will therefore be a decree in 
favour of plaintiffs, for the recovery of 
possession of the suit lands, except the 
25 cents referred to, for the removal of 
defendants from trusteeship and for framing 
of % soheme as already approved. 

Plaintiffs will get their costs in both 
Oonrts out of the estate, and defendants 
will bear their own costs. 

Appeal allowed. 
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Subbayya Ohakkiliyan — Appellant 


V. 

Manjam Muthia Gouridan and another — 

Bespondenta. 


S. A. No. 1587 of 1922, decided on 22od 
November, 1923, from the decree of District 
Court, Coimbatore, in A.S. No. 89 of 1922. 

pitd—’Comtruciion—Con/liet between bound‘ 
aries; and area — Former is to prevail over latter 
token former m clear. 

Ordinarily when a piece o< land is sold with 
definite boandariee, nnleee it is very clear from the 
oicoumstances eurrouoding the sale that a smaller 
extent than what is covered by the boundaries was 
intended to be sold, the rule of interpretation is 
that boundaries must prevail as against the 
measaremeDts. 


F. Sesha Iyengar and T. Sundara 
Rao — for Appellant. 

3. Ranganatha Iyer — for Kespondents. 


Krifllmaxi, J, The question that has 

hMD raised before us is what exactly is 

the land that was purchased in Oourt- 

auotion under Ex. II. the Court sale oertifi. 

certificate describes the land in 
abe following terms : 

a Oo>“batore District, Ganapathi 
Sub Djstriot. Coimbatore Taluq. Annupara- 
palayam Village, situate to the north of 


the east to west main road, west of 
Venkataswami Goundan's House, south of 
the temple and east of Kaliannan’s land ; 
lying within these and belonging to the 
defendant measuring 12 cubits east to west, 
and 24 cubits north to south, together 
with 1 thatched shed herein." It was con- 
tended before the lower appellate Court 
and that Court has given effect to that 
contention, that what was sold was only 
the extent mentioned in the land falling 
within the boundaries given and not the 
whole of the land within those boundaries. 
It is not pretended that the whole of the 
land within the boundaries mentioned 
did not belong to the judgment-debtor, 
but, because the measurements given are 
smaller than the measurements as taken 
now it is claimed by the plaintiff’s temple 
that all the land within the four boundaries 
mentioned in the above description over 
and above 12 cubits east to west and 
24 cubits north to south still belong to 
them and not to the Ist defendant who 
claims under the auction-purchaser. We 
are unable to agree with the oonstmotion 
put upon this sale certificate by the learned 
District Judge. 

It seems to us to be quite clear that 
what was actually sold was the whole of 
the land within the boundaries and that 
the measurements were not accurately 
given, the mistake being in the measure- 
ments alone. Ordinarily when a piece of 
land is sold with definite boundaries, 
unless it is very clear from the circum- 
stances surrounding the sale that a smaller 
extent than what is covered by the bound- 
aries was intended to be sold, the rale 
of interpretation is that boundaries must 
prevail as against the measurements. 
There is no reason to suppose that, when 
the judgment-debtor was putting up the 
property for sale in execution of his money 
decree, be was reserving any portion of the 
property to be left to bis judgment-debtor 
and settliog only a portion of the property 
belonging to him. The property is a single 
property forming one block on the Avanasi 
Bead. We think that all the oironmstances 
point to the whole of the property within 
the bonndaries having been sold. We 
agree with the District Mnnsif in bis oon- 
struotion of the sale certificate and sefr 
aside the decree of the District Judge and 
restore that of the DistriotMunsif with costs 
in this and in the lower appellate Oourt. 

Appeal allowed. 
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(FULL BENCH.) 

Schwabe. c. j., Codtts-Trottbr. 
Ramesam, Wallace and Waller, JJ. 

Meyyappa Chettiar — Couater-Petibioner- 
Petitiooer 

V. 

Chtdambarayn C'te 2 £»ar— Pebibioner-ReB- 
pondent. 

C. R. P. No. 796 of 1921, decided on 
17bh December, 1923. 

(a) Oiv. Pro. Code, O -Jl, r. 5?Scope. 

{Held by the m«i1oriiy ol the Full Bench 
ScHujahe, C. J. and Wallace, J dissenting) , The 
ptovisiooft o! O. 21. t. 67 i»pply to an attaobmenc 
belote judgment which ie converted into an 
attachment iu execution when the decree passed 
in the suit is sought to be executed. (42 Mad. 1, 
Overruled.) 

(b) Civ Pro, Coie. O. 36. rr. 6 and ll^Scope. 
{Held by the majority of the Full Benoh 
{Schwabe, C. J- and Wallace. J, dissentingt. An 
attachment before judgment becomes au attach* 
meat in execution when an application for 
execution of the decree is admitted. (Pet 
Wallace, J . — Attachment before judgment oeasea 
only oy a formal order withdrawing it.) But if the 
execution petition is diemissed for want of due 
diligence in presenbiog the neoessary papers to the 
Court the attaobm‘>Qt of the property comes to an 
end. (42 Mad. 1, Overruled.) 

K, V. Krishnaswamy Aiyar and K. 
Balasubramanya Aiyar — for Pebibioner. 

C. S. Venkatachariar and A. Swami- 
natha Aiyar — for Respondenb. 

Order of Reference to a 
Divisional Bench. 

Hamesam, J. : — The facts are nob fully 
etated by the Subordinate Judge. They 
are as follows : — 

Tbe respondeob in the High Court 
(petitioner in the Court below) filed O. S, 
No. 153 of 1914 in tbe Subordinate Judge’s 
Court of Ramnad, and in I. A. No. 592 of 
1914 obtained an order for attaobment 
before judgment of 16 items of properties 
belonging to the defendant. The proper- 
ties were attached on 2011-1914. The 
suit was then transferred bo the Additional 
Subordinate Judge’s Court and was 
numbered as O. S. No. 124 of 1914. A 
decree was passed on 22 2-1915. By 
the order on E. A. No. 4 of 1916 the decree 
was transferred for execution to the 
Subordinate Judge’s 0>ur6 of H^mnad. The 

decree-holder then filed E P. No. 183 of 

1916 and notice was issued to the 

« 

defendant. Toe petition was dismissed on 


19-9-1916 as the petitioner did not file 
an encumbrance certificate. Tbe filing and 
dismissal of E. P. No. 183 of 1916 is nob 
mentioned by. the Subordinate Judge. 
As, under Order 38, rule 11, Civil Procedure 
Code, a re-attachment is unnecessary, it 
must be taken that E. P, No. 183 of 1916 
was filed on tbe basis of tbe attachment 
before judgment. If Order 21, rule 57, 

Civil Procedure Code, applies to such 
attachments, the effect of the dismissal of 
E. P. No. 183 of 1916 is that the 

attachment ceased. Then E. P. No. 129 
of 1918 was filed on 19bh July, 1918, 
and the properties were again attached, 
but on 29-4-1919 the petition was 

dismissed as batta was not paid lor 

items 13 to 16 and as there were no bidders 
for items 1 to 12. B. P. No. 136 of 1919 
was then filed. The properties were again 
attached on 19th July, 1920. As there 
were no bidders at the sale tbe petition was 
struck off and the attachment of 19th July, 
1920 was kept alive for four months. The 
next petition for execution was filed on I2tb 
October, 1920, within tbe four months 
allowed. 

The petitioner in tbe High Court first 
obtained a decree against tbe same defend- 
ant ex parte. Tbe defendant applied to set 
aside tbe ex parte decree and it was set 
aside on condition of his giving security. 
Tbe sixteen items in question were given as 
security on 15th March, 1915. If tbe 
attachment before judgment made by the 
respondent is subsisting, and if the execution 
petition of 12th October, 1920, is filed in 
pursuance of that attachment, the security 
will be subject to that attaobment and 
cannot prevail against the rights worked 
out in that execution. In this view, the 
lower Court’s order would be right. 

But it seems to me (1) that tbe attach- 
ment before judgment is not subsisting. 
The lower Court relied on Venkatasubbiah 
V. Venkata Seshaiya (1). where it was held 
that Order 21, rule 57, Civil Procedure 
Code, does not apply to attaohmonts before 
judgments. But it seems to me that the 
decision in Venkatasubbiah v- Venkata 
Seshaiya (D requires reconsideration after 
tbe Fall Bench decision in Arunachalam 
Chetty v. Periasami Servai (2). According 
to tbe reasoning of the latter oa^e, when an 
application for oxecu^Jon is filed on tbe 


(1) (>919» 42 M»i. 1. 

(2) (1921) 14 M^d. 90i iF B.1. 
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basis of attachment before iudgment, the 
attachment before judgment must be 
deemed to be an attachment in execution of 
a decree. If so, Order 21. rule 57, applies. 
This conclusion seems to be reasonable. 
This is the view takao by the respoodenb 
himself when he obtained ra-atbaohmants 
in 1918 and 1920. Secondly, it is true that 
the security cannot prevail against all rights 
pursuable under the old attachment. The 
last execution petition was based on the 
atbachnaent of 1920. If so, the security is 
not subject to any rights. (See my judg- 
ment referring the case to a Full Bench in 
Appeal No. 36 of 1920). 

I therefore refer thi^ Revision Petition 
to a Division Bench for disposal. 

July 12, 1933. The Court (Spencer and 
Devadoss, JJ.) made the following 

Order op Rbpbebncb to a Full 

Bbnch. 

BponcoF, J.t — The Question for decision 
is how the provisions of Order 21, rule 57, 
are to be reconciled with those of Order 
38, rale 11, Civil Procedure Code. 

One method is to understand Order 38, 
•rule 11, as applying only to the first execu- 
tion taken against property attached before 
I'adgment. Another is to treat the attach- 
ment mentioned in Order 21. rule 57, as 
mot inoluding attachment before judgment, 
which will then continue until the decree 
is satisfied. Consistently with my judg- 
ment \u Arunachalain Chetty v. Periasami 
Scpxii (2)* I prefer the former vieWi and 
this seems to be the opinion of Bameaam, J,, 
aa^ he observes in his reference to the 
Divisional Bench that the oonolueion that 
an attachment before judgment should be 
deemed to be an attachment in execution 
of a decree is reasonable, and ha farther 
adds that the security in this case was 
not subject to any rights ansiog out of the 
attachment of 1920, thus implying that 
the attachment before judgment was not 
^ept alive for the purpose of subsequent 
attaobmenta after the first attachment after 
the passing of the decree had ceased owing 
to the dismissal of the execution petition, 

I think that the words ** the attachment ” 
in Order 21, rule 67, mean the attachment 
in execution in which the attachment be- 
^re judemeot became merged by virtue of 
Order 38, rule 11. i. e., the first attachment 

after the passing of the decree. 

But it has been held by a Bench of this 
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Court in Venkatasubbiah v. Venkata Se- 
shaiya (1), that an attachment before 
judgment does nob cease bo have eiloob 
because of the dismissal of subsequent 
applications for execution for default of 
prosecution, and this decision is nob con- 
sistBoc with the above view. 

The quostiou. however, is not an easy 
one for decision and it is important that 
it should he decided finally as it is likely 
to arise in other execution petitions. 
We refer the question whether the attach- 
ment before judgment in this case was 
subsisting after the dismissal of B, P. 

No. 183 of 1916 on 19th September, 1916 
to a Full Bench. 

Devadoss, J : — I agree to the reference 
as the question is nob one free from difficulty 
though I am of opinion that Venkatasubbiah 
V. VeJikata Seshaiya (1) has been rigbtlv 
decided. 

Oct. 22, 24, 1923. The Court made tba 
following 

Order : — We propose to call on the 
Court of the Subordinate Judge of Ramnad 
at Madura to purduoe to this Court the 
execution records in O. S. No, 124 of 
1914. Further consideration of this re- 
ference will be adjourned pending receipt 
of those papers. 

[On receipt of the Records] 

This petition came for bearing on Tues- 
day. the 6th day of November, 1923. 

Scliwab6, 0. J. : — The respondent ob- 
tained an order for attachment before 
judgment of certain immoveable property 
of the judgment-debtor. The petitioner 
having obtained a decree ex parte against 
the same judgment-debtor, it was set aside 
on the latter’s application on security 
being given to the petitioner, and as 
security, a charge was given over the pro- 
perty attached by the respondent. In due 
course the respondent obtained a decree as 
also did the petitioner, aud there wero 
other decrees against the same judgment- 
debtor by other persons. The respondent 
took out an execution petition in 1916, 
which came before the Court on several 
opoa8ioDe,beic.g adjouroed from time to time 
for tbe respondent to file the necessary 
papers, which included an eooumbranoe. 
oertifioate. These papers not having been, 
produced, the petition was on tbe 29th 
of August 1916 adjourned to tbe 19th 
September eext for fiiiog tbe papers, and 
on that date, the papers not having been, 
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filed, the pebitioD was dismissed. Sabse^ 

quently, tbe respondent attempted again 

to bring tbe property to sale, but this 

was objected to by tbe petitioner on tbe 

ground that the dismissal of the execution 

petition in September 1916 put an end to 

the attachment before judgment and that 

therefore the petitioner’s security over the 

property prevailed over tbe claim of the 

respondent and the other judgment- 

creditors. who would but for this security 

given to the petitioner be entitled to 

rateable distribution under the rales. The 

Subordinate Judge has decided against 

this view and has ordered rateable 

distribution. The petitioner has brought 

this Civil Revision Petition, which was 

% 

ultimately referred to this Full Bench. 

Tbe question to be decided is whether 
the words "property attached in execution” 
in Order 21, rule 57, include " property 
attached before judgment,” when there 
has been a decree followed by an execution 
petition for tbe purpose of bringing tbe 
attached property to sale ; for so, by tbe 
words of that rule, upon tbe dismissal of 
tbe application for execution by reason of 
the decree-holder’s default rendering the 
Court unable to proceed further with tbe 
application for execution, tbe attachment 
ceases. It was argued before us that there 
has been no default within the meaning of 
the rule. But it would seem clear that 
the Court required papers to enable it to 
proceed further with the application for 
execution, and tbe bearing was adjourned 
to enable the respondent to file the neces- 
sary papers, and it was dismissed because 
be failed to do so, and I think that that 
amounts to a dismissal by reason of the 
decree-holder's default within the meaning 
of tbe role. 

But there remains the important ques- 
tion whether, when the attachment is an 
attachment before judgment, the effect of 
the dismissal is to put an end to that 
attachment. The penalty imposed by rule 
57 is very serious indeed, and, if it applies 
to an attachment before judgment, tbe 
effect of tbe dismissal of the application 
wonld be to give tbe petitioner, who took 
his security after tbe attacbmeut, prece- 
dence over tbe respondent and all the other 
decree-holders who would otherwise be 
entitled to rateable distribution ; and I 
cannot believe that so serious a penalty 
'would have been imoosed for what may 
have been the negligence of a vakil or 


delay oansad by some difficulty in obtain- 
ing the necessary papers ; and I have little 
doubt that tbe Court dismissing the peti- 
tion bad not the least idea that the effect 
of such a dismissal would be to impose 
such penalty. Indeed tbe law had by that 
time been declared in Venkatasubbiah v. 
Venkata Seshaiya (1), to be that tbe dis- 
missal of an application for execution for 
default bad no effect upon attachments 
before judgment. Although the obvious 
injustice in this particular case of holding 
that tbe attachment before judgment 
ceases is not a proper matter for considera- 
tion, yet tbe serious injustice that may 
follow generally on deciding in one way, 
and tbe fact that third parties* interests 
may be affected without their having an 
opportunity to intervene, are legitimate 
considerations in arriving at tbe true 
interpretation of tbe rule, if the rule is 
open to alternative constructions. The 
rule is a penal one and tbe principle 
that is applicable is that the matter 
in question must be brought within the 
operation of tbe rule in express terms, or 
at least by necessary implication. Now in 
terms the rule applies to property attached 
in execution and that expression does not 
include property attached before judgment. 
But it is argued that property wbiob has 
been attached before judgment becomes 
property attached in execution and ceases 
to be property attached before judgment, 
once proceedings are taken to bring that 
property to sale in execution. But I can 
find nothing in tbe Code of justify that 
view. It is true that, where property has 
been attached before judgment under 
Order 38, rule 11, no fresh attachment is 
necessary after decree for the purpose of 
selling tbe property. Bat t»bat. in my 
judgment does no more than provide that 
in such a case there need be no attachment 
in execution and that tbe Court having by 
reason of tbe attachment before judgment 
got control over the property can proceed 
with tbe sale. In other words what the 
Code permits is that tbe attachment before 
judgment can be used in order to enable 
tbe Court to band over possession of the 
property to the purchaser at Oonrt auction. 
Attaobmeot before judgment and attach- 
ment in execution are essentially different. 

Thera is nothing remarkable in their 
being a penalty imposed for failnre to 
proceed expeditiously in the case of pro- 
perty attached since decree, without a 
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similar penalty being imposed when the 
property is attached before judgment, be- 
cause the penalty would be much more 
serious in the latter case. It would involve 
the letting in of all alienations subsequent 
to the attaobment to the exclusion of all 
other decree-holders, and there is nothing 
nnusual in such alienation by way of 
security for some other claimant as in this 
case or otherwise, the alienee taking only 
the risk of the particular creditor who has 
attached beforo judgment, subsequently 
obtaining a decree wbiob is not otherwise 
satisfied : whereas in the case of attaob- 
ment after decree an alienation between 
the attachment and dismissal of the execu- 
tion petition is most improbable and at the 
worst such dismissal enables the judgment- 
debtor to alienate before the decree-holder 
can re-attach, and, although there have 
been oases where that has been attempted, 
anoh as Beddi Venkatasubbiah v Tangator 
Subbiah (3) and VenkUeswarayyan v. 
Aswatha Narayanan (4), it is not 
unaccompanied by risk as was demon- 
strated in those two oases. It is clear 
from a comparison of Order 38 with 
Order 21 that the framers of the 
Code considered what provisions of 
Order 2I should be applied to attachment 
before judgment, and I see no reason at all 
to suppose that it was intended to impose 
this penalty in cases of attachment before 
judgment. If it has bean intended, it 
could have been done quite simply by adding 
the words or attachment before judg- 
ment '* in Order 21, rule 57. Attachment 
before judgment is one of the headings of 
Order 36, which contains a Code dealing 
with that form of attachment, which differs 
in many features from attaobment in 
execution dealt with under Order 21. For 
instance, the provisions of rules 7 and 9 
of Order 38 have no application to attach- 
ments in execution; and rC-i 12 dealing 
with agricultural produce differs materially 
bom rule 74 of Order 21 dealing with the 
same aubjeot; rule 7 provides that the 
manner of attachment in the two oases 
shall be tbe same and rale 8 applies the 
roles of Order 21 relating to the investiga- 
tion of claims to oases of attachment before 
lodgment, and thereby clearly indicates 
that the Code looks npon the two attach- 
ments as being different things. Much 
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reliance is placed by tbe petitioner on 
rule 11; but as I have pointed out, all that tbe 
rule says is that, where property has been 
attached before judgment, and it is desired 
to execute tbe decree upon it, it will not bo 
necessary to go through tbe formality of 
re-attaobing the property, and it does not 
say that the original attachment before 
judgment shall become or be deemed to be 
an attachment in execution, which words 
in my judgment, would be necessary to 
make it an attachment in execution within 
the meaning of Order, 21 rule 57, or to 
make one form of attachment merge 
inextricably in the other. Further it is 
worth noticing that tbe statutory forms in 
the Appendix for the two forms of attach- 
roent are quite different, for, by Form No. 7 
of Appendix F, tbe order made for 
attachment before judgment is addressed 
to tbe bailiff and directs him to bold tbe 
property until the further order of the 
Court, while the form of tbe order for 
attaobment in execution in Appendix E-24, 
is addressed to tbe party, and is in the 
nature of a prohibition to him from 
transferring or charging the property until 
further order of tbe Court. 

If tbe matter were res integra, I should 
without hesitation be prepared to bold that 
the attachment before judgment lasts 
until the Court puts an end to it by an 
order to that effect, or until it is otherwise 
brought to an end by reason of any of tbe 
provisions of Order 38, but that it cannot 
by implication be brought to au end by an 
order under Order 21, rule 57. 

Turning to tbe authorities, the point 
came directly for decision in Venkatasub' 
biah V. Venkata Seshaiya (l) nnd in Oones 
Ohar.dra v. Banwari Lai (5). Both in 
Calcutta and Madras it has been held under 
precisely similar oiroumstances to those of 
this case that tbe attachment before judg- 
ment is not affected by tbe dismissal of an 
application under Order 21, rule 57. Tbe 
Madras case purported to follow tbe Calcutta 
case and also two other decisions in Bavud-, 
din Sahtb v. Arunachala Mudali (6) and 
Suraparaju v. Narasimhan (7). Neither of 
the two latter oases are authorities directly 
in point although they contain weighty dicta 
in favour of tbe view expressed in Venkata- 
subbiah v. Venkata Seshaiya il) being 


(6) (1919) 16 O.L.J. 86. 

(6) (1914) 96 M.Ii.J. 916. 

(7) ' (19M) 1 LiW. 939. 
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correct. The principle has now bean accept- 
ed by all the text books and I think it 
correct to say that, since the passing of the 
Code of 1903, which for the first time intro- 
duced the provisions of Order 21, rule 57, 
this has been the accepted view. I do not 
however think that the time has been long 
enough or the number of decisions sufficient 
— though probably the ruling has been 
followed in many unreported cases in the 
raufassal and here — bo constitute a curses 
curiae, and so relieve us from having to 
decide the point, though the fact of its 
having been accepted as correct fortifies my 
conviction as to the true meaning cf the rule. 
On the other hand there is a Full Bench 
decision in Arunnchalain Chetty v. Peria- 
saini Servai i2) which is relied upon by the 
petitioner, and is no doubt responsible for 
this attempt to upset the existing practice. 
That case requires careful examination. The 
question actually before the Court was as 
to which article .of the Limitation Act 
applied to suits by a person against whom 
an order had been Kiade on a claim prefer- 
red to property attached before judgment — 
such claim being made after an order for 
sale made in e.xecution. Article 11 of the 
Limitation Act imposes a limitation of one 
year from the date of the order for suits by 
a person against whom an order has been 
made on a claim preferred to property 
attached io execution. The Court held that 
that article applied to cases where the claim 
was preferred to property attached before 
judgment if the claim was preferred after 
an order for sale in execution. * 

Wallis, C.J., with whom Oldfield, Ku- 
maraswamy Saatri and Kameaam, JJ., 
agreed, statod that the property attached 
before judgment does not become property 
attached in execution upon the passing of 
a decree for the plaintiff either within the 
meaning of article 11 or under Order 21, 
rule 57, and that Order 38, rule 11, merely 
enables the decree holder to apply for exe- 
cution without a fresh attachment. But 
ha held th it where an order for sale was 
obtained, th-it order proceeds on the footing 
that the property is to be considered as 
attached in execution by virtue of Order 38, 
rule 1 1, and that a claim put in after the 
order may properly be regarded as a claim 
to property attached in execution of the 
decree and therefore within article 11 of 

the Limitation Act. It is to be observed that 
this change whiob the Ooort held oooarsin 
the nature of the attaohmeut only oomes 


into operation according to this judgment 
when au order for sale is obtained. It 
does not bold that this change occurs either 
on obtaining a decree or on making an 
attempt to obtain an order for sale by 
issuing an execution petition. The case is 
therefore not any authority in favour of the 
present contention, because in this case 
there has not been any order for sale. It 
may be if there had been such an order 
that the position would be different This 
judgment points out the anomalous result 
that if a claim is made to property attached 
before judgment up to the order of sale, a 
suit by the party affected is barred in six 
years, whereas, if it is made after the order 
of sale, it is barred in one year, and suggests 
that the anomaly should be put right by 
legislation. Emphasis was placed in the 
judgment on the fact ^ha^ before the 
limitation provisions in such cases were 
removed from the Code of Civil Procedure 
and put into tbo Limitation Act in 1908, 
there was express provision that the limi- 
tation period of one year should apply both 
in the case of claims to property attached 
in execution and to property attached before 
judgment, and it was thought that the 
Legislature could not have intended in the 
process of removing a section from the 
Code of Civil Procedure to the Limitation 
Act to extenff'tbe limitation period. The 
Court, however, was driven to the conclu- 
sion that it had done so, bub confined the 
extension within the narrowest possible 
limits. No sucb consideration apnlies to 
this case, as the penal provision of Order 21, 
rule 57, in question was, when enacted 
entirely new. It is not without interest 
that the Court treated the meaning of 
Order 21, rule 57, as not germane to the 
matter then in issue and that I.LR. 42 
Mad. 1 and the cases there quoted were not 
even mentioned in argument. Spencer. J., 
delivered a separate judgment in which he 
says that, if a decree is ps-sed and an 
attempt is made to execute it, what was an 
attaobement before judgment becomes io 
effect an attachment in execution of a de- 
cree because Order 38, rule 11. declares 
that no ra-attachment is nectssary and, 
later on. he says he finds no nifficulty in 
classing a claim put in after the properties 
were brought to sale in execution proceed- 
ings under the heading of ** Claims pre- 
ferred to property Attached in .execution of 
a dwree,” and be declined to express an 
opinion on the hypothetical ease of a claim 
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put 10 to property atfcaohod before judgment 
before the dearee and the oorumencement 
of fcbe execution prooeedinge. I doubt if 
be meant by hie judgment to go further 
thao t^ reat of the Court, and to exteod 
the principle enunoiated by them to olaima 
made where there was a decree but noexe- 
oution proceedings, or to claims made after 
execution proceedings bad been commenced, 
n be did so intend, bis observations were 
obiter and I prefer the judgment of the rest 
of the Court, which in my judgment strained 
the language of the article In question in 
going even as far as it did. However this 
may be, I find nothing in that judgment 
when carefully examined which militates 
against the view expressed in I. L R. 42 
Mad. 1 which I think was rightly decided. 
As there has been no order for sale in this 
case and nothing bob an abortive attempt to 
obtain, and for that purpose to make use 
of an existing attachment, it is not necessary 
bare to decide what the position would be 
after an order for sale had been obtained. I 
can find nothing in the rule to mske the 
failure to proceed expeditiously with the 
execution petition involve the loss of all 
rights acquired by the attachment before 
judgment. I would answer the question in 
the affirmative. 

Coutts Trotter. J:— I regret that I am 
unable to agree. lo matters of procedure it 
ie obviously desirable that this Court, 
indeed, all the Courts of the country, should, 
as far as possible, speak with one voice. 
But in this matter we start with the 
situation that there are conflicting decisions 
of the various Courts of India and, as my 

Ziord has said, it is not possible to contend 

that there is such a course of decisions 

either of this Court or of other Courts 

which would justify the attitude that, for 

the sake of unifornnity, a result should be 

acquiesced io even although one thought it 

logioally unjustifiable. I conceive that 

our business is to say, without reference to 

psevious decisions, what we think to be the 

true interpretation of the provisions of the 

Code relating to the suhj6ot*matter of this 
referenoe. 

The poioG for our decision is a very 
^ort one, namely, vrbether a party who 
bftB obtained an atfaohment before judg- 
ment and haa subsrruently had his exeou- 
Mop petition dismissed for w^nt of due 
uHi^nod in presentiugAho nacessary papers 
to tho qourt (^e^prioci^ ^ hat be had 

uoloyed iK^wson jsl hia^ittaQlunqibt befom 


judgment. If he has lost it, he has lost 
It by reason of the provisions of Order 21, 
rule 57, which runs as follows : 

■' Where any property bus been attached 
lo execution of a decree but by reason of 
the decree-holder’s default the Court h 
unable to proceed further with the applica- 
tion for execution, it shall ” (among other 
powers) dismiss the application. ” 

^ The Court in fact dismissed the applira- 
tion in this case. Then follow fhe words 

Upon the dismissal cf snch application 
the attachment shall cease.” By Order 3R, 
rule 1 1, it is provided as follows ; -- 

“^ybe ^0 property is under aMachmonfe 
by virtue of the provisions of the order 
and a decree is subsequently passed in 
favour of the plaintiff, it shall not bo neces- 
sary upon an applioation for execution of 
such decree to apply for a re-attaohmenb 
of the property.” 

The whole point here is whether Order 21. 
rule 57, operates on an attaohment which 
bad been obtained before judgm 3 nt or is 
to be confined to an attaohraonfc first sought 
and obtained after decree and in execution 
of that decree. It is well settled ,thab 
attachment creates no title in the decree- 
holder or the prospective decree-holder as 
the case may be. It is merely a process 
whereby the Court puts its hand on the 
property attached and keeps it in custodia 
legis until something else happens. It 
appears to me that Order 38, rule 11. pro- 
vides that, when property has been attach- 
ed before judgment, it remains attached 
when in due course after judgment, the 
decree-holder applies for execution of his 
decree. It has resolved doubts alluded to 
in Bamakriakna Das Surroxuji v. Surfun- 
nissct Begum (8), as to whether after decree 
it might not be necessary for the 
attaching creditor to re-attaoh the pro- 
perty and it provides in terms that the 
property shall remain attached upon an 
applioation for exeoutioo of the decree. 

I am unable to see tliat there is any 
difference in rerum natiirn. between an 
attachment before judgm »nt and an 
attachment io execution of dejree except 
that the one is prospective and, after the 
condition is fulfilled wbioii brings jt 
into active operation, namely the phtain- 
ing of a decree, confers a pri-jiio}' in 
But an attachment before iydgmAot 
ie not a remedy of a kind iMgher than,.or 


(8) (1880) 6 Gel* 13)8 (P C). 
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difforent from, an attaobment applied for 
and obtained for the first time in exeoubion 
of a deoree already passed. Language is 
need in some of the oases which might 
suggest that the mere passing of a decree 
converts an attaobment before judgment 
iuto an attacboaent in execution. I do not 
adopt that view for the reasons pointed 
out by Wallis, C. J., in Arunackalam Ghetty 
V. Periyasami Servai (2). The reasoning 
appears to be this— and 1 respectfully 
regard it as perfectly sound — that a decree- 
holder need not proceed in execution un- 
less he chooses to do so, and it would 
therefore be absurd to say that an attach- 
ment is an attachment in execution when 
there is no execution. The turning point 
comes in my opinion when the decree- 
holder by filing an execution petition has 
shown that he means to execute bis decree 
and 1 am myself unable to escape from 
what seems to me the logical oonolusion 
that, when bo has elected to proceed in 
execution! an attachment which he has 
obtained and on which he must necessarily 
base his petition and demand for sale, 
becomes automatically an attaobment in 
execution. That seems to me to underlie 
the reasoning of the Judges in the Full 
Bench case to which I have referred, par- 
ticularly of Spencer, J., with whom I find 
myself in complete accord. 1 think it is 
also implied in the reasoning of the judg- 
ment in Baviiddin Sahib v. Arunachala 
Mudali (6). I confess I am not impressed 
by the argument that Order 2L, rule 57. is 
a penal enactment which takes away rights 
which would otherwise exist and must 
therefore be oonstruan verbatim et libera- 
tim. No common law rights are here 
involved. The whole position of the deoreo- 
holder and all bis rights are alike the orea- 
tvures of a bundle of statute-made provisions. 
The statute punishes lack of diligence on 
the part of the decree-holder. I am unable 
to see any logical reason why his lack of 
diligence should be punished only if be has 
attached the property after decree but 
excused if he attached it before decree. 
Nor do I think that the grammatical 
nooatruotion of Order 21, role 57, can really 
bear the construotionsought to be put on it. 
The words are “where any property has 
been attached in execution of a decree. ” 
That I construe as meaning “ where any 
property has been in a state of attachment 
In execution of a decree” and not 
confined to oases where the first act 


of attachment was made subsequently 
to the decree. To put it in the teobnioal 
language of grammar. I regard “ has 
been attached ” as a perfect and 
not an aorist tense. In my opinion, 
when a decree-holder having obtained his 
decree takes out an execution petition, he 
has, in effect, elected to take the benefit' 
of Order 38, rule II, and asks the Court to 
treat bis attaobment henceforth as an 
attachment in execution of the deoree- 
wbicb be is seeking to execute. When he 
has made that election it seems to me that 
his attachment thereupon becomes 8ubjeot> 
to those requirements of diligence laid down 
by Order 21, rule 57. I cannot assent to 
the view that attachment before judgment 
and attaobment in execution are two such 
wholly different things as to make any 
provision applicable in express terms to the- 
one in no event applicable to the other; 
because, in my view, as soon as a decree- 
holder applies for execution on the strength 
of the attaobment that behasobtained before 
judgment and which be seeks after judg- 
ment to use as validating the sale for 
which be is applying, be thereby by his 
own act asks the Court to treat hie 
attachment aa being an attaobment in 
execution. 1 would, therefore, answer the 
question propounded in the negative. 

Ramesam, J. : — The facts of the case 
were slated by me in the order referring 
the case to a Bench of two Judges and 
need not be repeated. 

The question referred to the Full Bench 
is “whether the attachment before judg- 
ment in this case was subsisting after the 
dismissal of E. P. No. 183 of 1916 on tho 
19fch September, 1916. " 

Tne iiooistoa turns upon (1) whether 
Order 21, rule 57. ever applies to attach- 
menis l>efore judgment and (2) if it does, 
under what conditions ? The two questions 
are connected and will be discussed 
together. 

They turn on the construction of the 
words “attached in execution of s decree” in 
Order 21, rule 57. If an attaobment before 
judgment can ever become or be converted 
into an attachment in execution, the role 
applies to an attachment before jadgmenfp 
after it is so converted into an attachment 
in execution. If such conversion is- 
impossible, it does not. 

In the Code of 1859 there was no pro- 
vision corresponding, to Order 38, role IL 
of the present Code. There was a oonfliot^ 
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of opinion on the neoeasity of a re-atfcaoh- 
cnent by a decree-holder who had obtained 
an attachment before judgment and who 
'desired execution of his decree. 

In Calcutta, it was held that 
attachment before judgment and at- 
tachment in execution were so entirely 
different in their nature that one cannot 
subserve the purposes of t-he other and 
it was necessary for such a decree-holder 
to re*attaoh the property for pp’^poses of 
execution — Srerrat/i j^lauick v. Tincowfee 
Royi9). The High Court of North West 
Provinces took a different view. Pearson 
and Turner. JJ., in Surkies Agent of 
the Official Assignee of the Insolvent Court of 
Calcutta V. Mussumat Bundho Haee (10), 
said Puthermore. there is in our judgment 
no difference between the effect of at- 
tachment obtained before, and attachment 
obtained after decree. It is true that 
In the former case tbe plaintiff can onlv 
obtain an order for tbe attachment of 
speoitied property, whereas in tbe latter 
the decree-holder may obtain a general 
order for tbe attachment of the property 
of tbe judgment-debtor, wherever it 
may be found; but the reason for 
this difference is to be found in tbe 
grounds on which tbe Courtis authorized 
to grant attachment before judgment, that 
is to say, the probability of tbe disposal of 
the property, or its removal out of the 
jurisdiction of the Court. In both processes 
the orders directing attachment are 
to be carried out under the provisions of 
section 233 and the following sections; 
in both tbe claims of the third parties 
are to bo similarly investigated under 
sections 246 and 247 ; and to both apniy 
the prohibitions contained in section 240, 
which prohibitions we bold to embrace all 
the consequences resulting from attaobment 
whether the order be made before or after 
judgment. When property has been attached 
by actual seizure or written order, any 
private alienation thereof, whether by sale, 
gift, or otherwise, is null and void.” The 
legislature differing from the Calcutta view, 
and adopting the Allahabad view, enacted 
a section in the Code of 1877 similar to 
"Order 38, rule 11, mailing a re-attacbmenfa 
unnecessary and the attachment before 
judgment available for purposes of execu- 
tion. It is true that after tbe Code of 1877 


was passed, tbe Privy Council held on the 
Code of 1859, that the attachment before 
judgment continues and cannot be 
regarded as abandoned by the then 
practice of rn-attaohment {Ramkrishna Das 
Sitrroxojiv Surfunnissa Begum (8) but this 
is immaterial. 

Now, Order 21, rule 11, provides that 
one of tlie modes in which assistance of 
tbe Court in execution is required is *' by 
the attachmont. and sale, or by the sale 
without attaobment, of any proierty.” 
Sale without attachment permissible 
only in a decree for sale. Therefore, in a 
decree for money, there must be an 
attachment in execution preceding the 
sale. In a case where there has been an 
attachment before judgment and no re- 
attachment (pursuant to the provision of 
Order 38. rule 11) where is the attachment 
in execution preceding the sale as required 
by Order 21, rule 11 ? The answer is that 
the attacbmeot before judgmefib is such 
attachment in esecuticn, having passed 
into the latter. In my opinion, the effect 
of Order 38, rule 11, is, though it does not 
say so in so many words, that tbe 
attachment before judgment becomes an 
attachment in execution when it is 
deffnitely sought to he made available for 
execution. This is tbe view taken in tbe 
Indian Courts and bv the text-writers 
UP to 1911. Id Pallonji Shafnirji 
Mistry v. Edioard Vaughan Jordan (11), 
Scott, J., referring to section 490 of 
the Code of 1882 corresponding to 
Order 38, rule 11, said (at page 
405) : Tbe attachment before judg- 
ment enures and becomes an attachment 
in execution. That is tbe effect of the 
section.” This was followed in Sewdut 
Roy V. Sree Canto Maity (12) by Wood- 
roffe, J., who said, "on such application 
for execution, the attachment before judg- 
ment enures and becomes, upon and by 
virtue of the application, an attachment in 
execution.” In Bhugtvan Chunder Eriti- 
ratna v. Chundra Mala Oupta (13) Ghose 
and Brett, JJ., held with reference to 
section 285 of tbe old Code (corresponding 
to section 63 of tbe present Code) which 
contains tbe words " under attaobment 
in execution of a decree,” that the section 
applies to attachments before judgments 
also. Messrs. Amir Aii and Woodroffein 


(9» (1870) 19 W.B. 9 (F.B,). 
(10) (1869) 1 61. 


(11) (1888) la Bom. 400. 
(19) (1906) 39 Cal. 689. 
(18) (1909) 39 Oal. 778. 
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their firat edition of the Civil Procedure 
Code at page 1156 aaye : '*He must apply 
for execution just hke any other creditor : 
(Id the foot-note to this sentence, the 
decisions in I.L.R. 12 Bom. 400 and 
I.L.B. 33 Cal. 639, were cited with- 
out any di8aE,proval.) “ This is now 
made clear by the words ‘ upon an 
application for execution of such decree. 
Where, however, an application for 
execution is made by the terms of 
this rule, no application for attach- 
ment is cecessary, the attachment before 
judgment enuring and becoming upon and 
by virtue of the application for execution, 
an attachment in execution. " In the 
foot-note they refer to Bhagwan Chunder 
Kritiratna v. Chundra Mala Gupta (13), 
and add, " In this respect, the law is now 
settled, etc. *' In Durpati Bibi v. Ramrach 
Pat (14), Banerji and Tudball, .TJ., say, 
so that, after the passing of the decree, 
the attaobmeot already made was to be 
deemed to be an attachmcyit in execution of 
the decree, " In Ramasamy Udayar v. 
Chakrapani Chettiar (15), there were two 
attachments before judgment in two Courts 
and section 285 was applied to them as in 
l.Ii.K. 29 Cal. 773. Subrabmanya Ayyar, J., 
said, * the effect of section 490, Civ. Pro. 
Code, is to put a person attaobiog before 
judgment in the same position as if he had 
attached after decree, if a decree is passed 
in bis favour." la Er ishnaswamy Mudaliar 
V. Official Assignee of Madras (16) (a deci- 
sion of three Judges), the learned Judges, 
after stating that section 490 of the 
Civ. Pro. Coda provides that no re-attach- 
ment is necessary add: "The case, therefore. 
stands upon the same footing as if the 
creditor had obtained bis decree and 
bad afterwards obtained an order of attach- 
ment. " Thus, it is clear that the con- 
struction ooDteoded for by the petitioner has 
always been accepted up to 1911. 

The first note of dissent from this view 
was struck in Goiies v. Chandra Banwari 
Lai (5). The learned Judges (one of whom 
was Sir Cecil Brett) dissent from I.L.R. 
12 Bom. 400 and I.L.R. 33 Cal. 639. The 
deoiaion in I.L.R. 29 Cal, 773 (in which 
Brett, J., was one of the Judges) was not 
referred to nor is the closely oonneoted 
question, the possibility of the conversion 
<fl an attaobment before judgment into one 

(14) (1909) 31 All. 627. 

(16) (1907) 17 M.L.J. 488. 

(16) (1908) 96 Mad. 678. 


in execution, discussed. This decision 
was referred bo in Bavuddin Sahib v. 
Arunachala Mudali (6), where tbeir 
Lordships say: ‘The other contention of * 

the appellant, namely, that 

the present decree-holder converted the 
attachment before judgment into an 
attachment in execution is not sustainable. 
Such conversion can take place only if the 
decree-holder applies for sale of all 
the properties in execution of his own 
decree. Whether such conversion will 
take place even in such a case may 
be questioned on the authority of Qones 
Candra v. Banwart Lai '^5), but it 
is unnecessary to decide that question for 
the purposes of this case." This decision 
far from being an authority in favour of 
the respondent is, as the expression of an 
opinion, against him. It is true the last 
sentence above quoted leaves the point 
before us open. But the immediately 
preceding sentence indicates the view that 
the attachment before judgment will be 
converted into one in execution on the 
application of the decree-holder for sale. 
The next case supposed to be in favour 
of the respondent is Suraparaju v. Nara- 
simham (7). It does not appear from the 
facts that any application for execution 
was dismissed for default. There was no 
reference either in the argument or in the 
judgment to Order 21, rule 57, or to the 
oases above discussed. The next decision 
relied on by the respondent is VenkatO’ 
subbiah v. Venkata Seshaiya (1). It 
purports to be based on 16 0. L. J. 86, 

26 M. L. .1. 215 and IL W. 932. The 
last two decisions are scarcely authorities 
for it. So that, we have, as against the 
decisions and opinions that prevailed from 
1669 to 1911, two decisions in 1912 and 
1918 in favour of the respondent. In this 
state of the authorities we got the decision 
in Arunachalam Chetii v. Periasami 
Servai (4) ; here the question arose with 
reference to the words "attached in 
execution of a decree " in article 11 of the 
Limitation Act. A Full Bench of five 
Judges held that, after an order for sale 
was passed after the decree, an attachment 
before judgment becomes an attachment 
in execution. Wallis, C, J.. said referring 
to Order 38, rule 11 ; ** This provision does 
not, in my Opinion, enable ns to say that 
property attached before judgment^ 
becomes property attached in exeoution of 
a decree «pon thd rhere of a decree 
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foy pUkintiff -sither withia tb8 ineaDiDg of 
arbiole 11 of the Limitatioa Act or Order 
^■l* rule 57, already mentioned, ae exeou* 
tion may never be applied for. bub merely 
enables the decree-holder to apply for 
execution by sale of the attached property 
without a fresh attachment. Where, how- 
ever, as in the present case, there is an 
order in execution for the sale of the 
attached property, that order appears to 
me to proceed upon the footing that the 
property is to he considered as attached in 
execution by virtue of rule 11. etcr This 
was concurred by three other Judges {of 
whom I was one). Spencer. J.. though 
he may be regarded as going further than 
the others, certainly agreed with them to 
the extent that, at least after the order for 
sale, the attachment before judgment 
becomes one in execution. The judgment is 
therefore an unanimous judgment of five 
Judges laying down an attachment before 
judgment may be converted into an attach- 
ment in (Xtioution of a decree and is bind- 
ing on this Court ; and when we remember 
that the liimibation Act and Civil Procedure 
Code are allied General Acts ffirst passed 
together in 1859, again in 1877 and again 
in 1908) and ought to be construed consis- 
tently [See P/ioof6as Koonwar v. Lalla 
Jogeshar Sahoy (17) and Arunachalam 
Chctty V. Periasanii Servai (2)], it is seen 
that it will he a great anomaly without any 
justification if the same expression is 
construed in one way in section 63 of the 

Civil Proced me Code and article 11 of the 

Liimitation Act and in another way for 
Order 21, ruK- 57. of the O P. Code. If the 
character of an attachment before judg- 
ment is such that its conversion into an 
attachment in execution is impossible, such 
impossibility exists equally for the purpose 
of section 63, O.P.C., and article 11 of 
the Limitation Act as for Order 21, rule 57. 
Unless there is a clear indication to the 
contrary in one or more of these provisions 
the possibility of such conversion equally 
applies to ail and I see no reason to depart 
from I.LR. 44 Mad. 902. which definitely 
established the possibility of such conver- 
sion. 

I do nob feel it necessary to discuss the 
mterpretation of Order 38, rule 9. I agree 
with the decisions in Bam Chand v. Pitam 
Mat (18) and Abdul Bahman v. Amin 


(W) (1876) 1 Oal. 996 (P.0,). 
(18) (1886) la AU. 606. 


Sharif (19), that, when a suit is dismissed 
the attachment before judgment terminates 
withoutan order ofbhe Court. But even ifthe 
opposite view is the correct view. I do not 
think this has any bearing on the construc- 
tion of Order 21. rule 57. While Order 38. 
rule 9, provides for one mode of terminat- 
ing an attachment before judgment, it is 
not the only mode and it does not stand in 
the way of construing Order 21, rule 57, 
as providing another. 

Nor do I think any assistance can be 
derived from the Form 7 in Appendix F of 
the Code. Appendix E, Form 24. which 
also seems to imply that a further order of 
the Court is necessary to put an end to the 
custody of the Court in an attachment 
after judgment, may seem to ha inconsistent 
with Order 21, rule 57. I think the true view 
i.s that the Forms have nothing to do with 
the rights of parties but only deal with the 
relation of the Court to its subordinate 
officers who carry out its orders. 

It is said that, if the petitioner’s conten- 
tion is correct, Order 38. rule 8. would 
be unnecessary in the face of Order 21, 
rule 58, but the same may be said of 
Order 38, rule 11. It may be some of 
those rules are not absolutely necessary but 
have been enacted as a matter of abundant 
cantioD. 

It may be that, of the various opinions 
in the decisions, cited by me above and 
with which I agree, some ure obiter dicta 
while others are necessary for the decision. 

It may be that in some of them the exact 
period of time when the attachment before 
judgment was converted into an attachment 
in execution bad not to be and was not 
considered. 

Id the case before us, as soon as the 
application (E. P. No. 183 of 1916) men- 
tioning an attachment before judgment and 
praying for sale, was filed, the Court passed 
the following order on 6tb May, 1916: 

Copy of abtaobmer\t warrant and the order 
making the said attachment absolute to be 
produced.” These papers were produced on 
lltb July. 1916. The Court, being satisfied 
that there was such an attaobment as to 
justify the prayer for sale (as required by 
Order 21, rule 11). passed the next order on 
the application on lltb July, 1916. In this 
order, the Court, apparently acting under 
Order 21, rule 22, directed notice to the 
defendant as the decree was more than one 


(19) (1918) 46 Gal. 780, 


504 MEYYAPPA CHBTTIAR V. CHIDAMBARAM CHBTTIAR (Ramesatn, J.) 


1924 Madras 


year old. This is a definite aocepfcanoe by 
the Court of the application as a proper 
application for sale and a statement of its 
willingness to pass further orders on it 
unless the defendant can show cause. The 
defendant was served on 29th July, 1916. 
On Che 8th August, the Court passed an 
order directing the sale-papers to be filed : 
By '* sale-napers ” were meant drafts of the 
proclamation, encumbrance certificate, etc., 
as required by rule 148 of the Civil Rules 
of Practice. If the papers were filed, the 
sale would have been ordered ; but, as they 
were not filed, the application wasdismissed. 
In my opinion, after the Court was satisfied, 
that there was such an attachment on the 
properties sought to be sold as to satisfy the 
requirements of Order 21, rule 11, and 
when it passed the next order on the 
footing that tliere was an attachment which 
serves all the purposes of an attachment in 
execution, t.e., on llth July, 1916, the 
attachment before judgment had become 
converted into one in execution. 

I will DOW refer to certain general 
considerations apart from decisions, which 
are supposed to be against this view. 
First it is said that an attachment before 
judgment is, in its nature, so essentially 
different from an attachment in execution, 
that it can be never converted into the 
latter. This was the view taken in Sri 
Bammantk V. Tincowyi Bai (9) but, in my 
opinion, the legislature abandoned it 
when the section in the Code of 1877 
corresponding to Order 38, rule 11, was 
enacted. 

It is true that there are some differences 
between an order for attachment before 
judgment and an order for attachment in 
execution, namely, 

(1) The former is made before judgment 
and the latter after judgment. 

(2l An order for attachment before 
judgment is made only after giving the 
defendant notice to show cause why it 
should not be made. No such notice is 
given before an order of attachment after 
judgment. Tbe reason for this difference 
is tbe absence of a decree in tbe former 
case. 

As a corrollary following from this, if 
security is given by defendant the Court 
does not pass an order of attachment before 
judgment ; an attachment already effected 
■will be withdrawn. To the extent that 
these are considered as very important 
differences, I do not agree with ^siram 


Male V. Kattyayani Debt (20) which relies 
on tbe obsolete decision of 4 B.L.B. 63 
(F.B.). 

f3) Order 38, rule 12, is another 
difference due to the anticipating nature of 
an attachment before judgment. 

But do these difi'erences make tbe 
attachment before judgment so entirely 
different in character, from one after 
judgment that one can never pass into tbe 
other? I am of opinion they do not. In 
my view, tbe attachment before judgment 
and after judgment are identical in their 
essential features. Bach is effected by a 
prohibitory order. Tbe purpose of both is 
tbe same. The oonsequences of both are 
tbe same. All alienations by tbe judgment- 
debtors are void against claims enforceable 
in pursuance of the attachment. Neither 
has got the character of a charge. It is 
thus been that, so far as they vacate or 
affect rights, they are substantially identical 
in character (vide 1 N W. P. H. 0. R. 
at pages 96 and 97 already quoted). 
Just as the effect of two attachments 
of the same property in execution of tbe 
same decree (the second one being effected 
in forgetfaloess of tbe first) is merely that 
tbe property is under attachment, tbe first 
attachment merging in the second, similar- 
ly the effect of an attachment before 
judgment followed by a redundant re> 
attachment after judgment is merely that 
tbe property is under attachment. In such 
oases it is meaoiogIe?8 to say that tbe 
property is under two attachments. It 
is still more meaningless to say that one 
attachment is dropped but another subsists. 
All tbe earlier attachments, in all such 
oases, merge into the last. Where there are 
several attachments, it is not that every 
attachment has an individuality of its own 
bub the property is under a state of attach- 
ment. 

Secondly, it is said that other creditors 
who obtained no attachments of their own 
but who might share rateably in the amount 
that may be realized by the respondent, 
lose this chance if tbe respondent's attach- 
ment is held to have been extinguished 
under Order 21, rule 57 and this is a great 
hardship. I do not see any hardship in this. 
Suoh creditors have no rights against the 
property — none, certainly that ought to pre- 
vail against the appellant and if they have 
a chance of sharing rateably with the 


(30) (1911) 38 Cal. 448. 



1984 Madras meyyappa chettiab v, ohidambaram chettiar (Wallace, J.) o05 


feapoDdent under aeotion 73, it aeema to 
me to be a piece o( good luck which they 
little deserve to have, dependent on the 
diligence with which the respondent pursu* 
ed bis attaohoaent. They are no more 
unlucky when the attachment termi- 
nates under Order 21, rule 57 than 
in the case when the decree-holder 
pays off the attaching creditor or 
gives some other property as security for 
the debt of the attaching creditor and the 
attachment is withdrawn under Order 38, 
rule 9. The hardship is exactly the same 
as when we have, instead of the first 
attachment before judgment an attach- 
ment after judgment. I do not think 
that instances of creditors sharing 
rateabiy in the fruits of the attaobmeot 
before judgment are more numerous than 
.in oases of attachment after judgment. 
Finally, I do not think such remote con- 
siderations of hardship on other creditors 
can have any place in the construction of 
Order 21, rule 57, especially as 1 am not 
able to conceive of any argument based on 
hardship which does not equally apply to 
attachments after judgment. I am not 
able to see any reason why the legislature 
should create a smaller standard of diligence 
for judgment-creditors who had obtained an 
attachment before judgment, than those 
who did not, in working out execution of 
the decree. 

I would overrule Venkatasubbiah v. 
kata Sjshaiya (1). 1 agree with Spencer, J., 
in the order of reference, and answer the 
question referred to us by saying that the 
attachment is not subsisting. 

Wallace, J : — I agree wi'h the decision 
of the learned Chief Justice and will, as 
there is a divergence of opinion in the Full 
Bench, give my own reasons. 

The respondent in this case obtained an 
attachment befjre judgment in O. S. 
No. 153 of 1914 on the hie of the Court 
of the Subordinate Judge, Ramnad, bis 
attachment beint4 obtained on 20uh Novem- 
ber, 1914. He obtained a decree in the 
Temporary Subordinate Judge’s Court. 
Ramnad, to which bis suit had been trans- 
ferred on 22Dd February 1915, which decree 
was sent for execution to the Court of the 
Subordinate Judge of Ramnad. Ha filed 
an execution petition. 183 of 1916, which 
was dismissed on 19th September, 1916, 
apparently because he had committed default 
'***_ to file an enoambranoe certificate 
within time* The petitioner before us had 


in O. S. No. 108 of 1914, obtained an 
ex parte decree against the same judg- 
ment-debtor but that ex parte decree was 
set aside on the judgment-debtor giving 
security on 15th March, 1915, the security 
being given on the same property which 
the respondent had attached before judg- 
ment. The question for decision is whether 
on the dismissal of the respondent’s execu- 
tion petition 183 of 19JG, the attachment 
before judgment ceased or v. hethertbat 
attachment enured and ihus takes pre- 
cedence of the ser-urity given on the same 
property in favour of the petitioner. 

Taking Order 38, Civil Procedure Code, 
as it stands, it seems to me clear from the 
wording of rule 9 that an attachment be- 
fore judgment only comes to an end by a 
formal order of the Court withdrawing it. 
This is, in my opinion, the correct way of 
interpreting rule 9. which applies to cases 
where the security df m inded has been 
furnished, or where the suit Las been dis- 
missed. Rule 6 (2) clinches this interpre- 
tation. It requires that even in the case of 
a conditional attachment before judgment, 
a formal order of withdrawal is neces- 
sary to raise the attachment. Much 
more must it be necessHry for raising 
a final attachment, into which the 
conditional attachment has been converted. 
No doubt the rulings in Ham Chand v. 
Pitam Mai (18j and Abd7ii Rahman v. 
Amin Sharif (19) are contrary to this view, 
but, for reasons given, I must disagree with 
them. When the suit has not been 
dismissed, but decreed, it goes without 
saying (again taking Order 38 as it stands) 
that the attachment coD’Muues, until it is 
withdrawn by the Court, so long as 
execution of the decree is not barred. 
Rule 11 makes that quite e'ear. See also 
Ganu Singh v. Jangt Lai (2l). 

Hedpondent obtaiued a decree in his suit. 
Hence, so far as Order 38 goes, his attaob- 
ment before judgment has nob come to an 
end, since there is on record no formal 
order of withdrawal of the attachment by 
the Court. It can only have come to an 
end if there is some other provision of the 
Civil Procedure Code, which has caused it 
to cease. Petitioner's contention is that 
Order 21, rule 57, is such a provision ; and 
that is really the only argument in his case. 
The whole point is : — Does the phrase 
property attached io execution ’’.in 
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Order 21, rale o7, inolude “ property 
attached before judgment/' when that 
attachment is utilised, by force of Order 
3S, rule 11 for an execution. 

Petitioner's contention appears to me 
open to several objections. In the first 
place, an attachment before judgment is 
not ejusdem generis with an ordinary 
attachment in execution. To effect the 
former, the Court must, besides issuing, as 
required by Order 38, rule 7, the usual 
prohibitory order to the judgment-debtor 
and the public generally, under Form E 
of the first schedule, also issuea special order 
in Form F-7 to its Bailiff to attach the 
property and keep it "under safe and secure 
custody until tbe further order of the 
Court.” This clearly implies that the 
order under Form F-7 remains in force 
until it is withdrawn by a further order. 
It seems to me very difficult to bold that 
that further order is lying perdu in Order 
21, rule 57, and must be deemed to have 
been passed, when the execution application 
is dismissed under that rule. It is true 
that form E-24 also uses tbe same phrase 
and implies a further order also. On this I 
can only say that it is inconsistent with 
rule 57, tbe inconsistency probably being 
due to tbe omission to notice tbe full effect 
of rule 57, when it was newly introduced 
into the Civil Procedure Code of 1908. I 
find it difficult to hold that in passing this 
new rule tbe legislature intended to abolish 
" further order of tbe Court ” required by 
Form F 7, a form not coming under 
Order 21 at all, or to abrogate the clear 
provisions of Order 38. which had been in 
force substantially since 1859 at least. 
Rule 57 of Order 21 is of a penal nature 
and should therefore he construed strictly. 
One is not entitled to conclude that 
rights previously enjoyed by parties have 
been taken away by a new provision in a 
Code, unless that provision in clear terms 
or by necessary implication involves such a 
conclusion. 

Secondly, rule 57 appears as a rule in an 
Order devoted to execution of decrees and 
orders and in my view it should, therefore, 
be oonfioed to such attaobments as are 
dealt with in the Order itself and not 
applied to attachments effected outside 
that Order. It has been argued that the 
phrase "property attached in execution” 
should mean " property in a state of 
attachment in tbe course of the execution 
of the decree. " 1 think tbe more natural 


interpretation is simply that the phrase is 
to apply to such attachment in execution as 
is described earlier in tbe same Order — 
vide Order 21, rule 11, etc. Tbe following 
rule 58 uses exactly the same phrase. Yet 
that rule does not apply automatically to 
property the attachment of which occurred 
before judgment. A special rule under 
Order 38, viz., rule 8. was enacted to 
make it applicable. There is nothing in 
rule 8 to indicate that it is confined to 
claims against an attachment before judg- 
ment only until the judgment has ripened 
though a decree into an execution. The 
test for tbe application of rule 8, as 1 read 
it, is not " Has execution been taken out, ” 
but " at wbat stage of tbe case was tbe 
property attached.” Order 38, rule 8, 
incorporates so to speak, rule 58 of Order 
21 — vide Mallikariuna Prasada Nayuduv. 
Virayya (22). There is no corresponding 
rule in Order 38, incorporating Order 21, 
rule 57, in it, and no rule from which one 
13 entitled to infer that an attachment 
before judgment becom^is, when execution 
is taken out, on tbe strength of that, an 
attachment in execution. 

No doubt there is one ruling which 
loosely uses tbe word beccmes” and to 
that case our attention was directed in 
arguments, viz., Sewdut Roy v. Sree Canto 
Matty fl2). In Drupati Bibi v. Bamrach 
Pal (14), tbe language used is that 
an attachment before judgment shall after 
a judgment " be deemed to be an attach- 
ment in execution of the decree.” Tbe fact 
that tbe attachment before judgment is 
useful chietly for the purpose of a 
subsequent sale in execution will not, to 
my mind, convert every attachment into an 
attachment in execution. 

Tbe petitioner relies strongly upon tbe 
ruling reported in Arunochalam Chetty v. 
Periasami Servai (2), which laid down 
that article 11 of the Indian Limitation 
Act which deals with tbe question of the 
limitation period for an order on a claim 
petition preferred to " nroperty attached in 
execution of a decree,” applies to an order 
on a claim petition preferred to property 
attached before judgment after an order 
for sale in execution had been passed. 
Three points have to be noted with refer- 
ence to this case ; first, that it was a case 
of a claim made after decree, after an 
application for execution had been put iB> 


(99) (1918) 41 Mad. 849. 


18M Maided MBYIAPPA CHETTIAR V. 

4ud ofttT an order for sale in eseoutioD 
bad been paaeed ; aeoondly, tbab seotion 
246 of the old Civil Prooedure Code of 
1869, which the Judges held to be the 
fom el origo of article 11 of the Xodiao 
Limitation Act, applied expressly in terms 
to an attaohmeot before judgment as well 
as to ao attachment in execution ; and 
thirdly, that they were oppressed by tbe 
facts that, despite the provisioos of the old 
code the legislature had provided no special 
period of limitatioo at all for claims to pro- 
perty attached before judgment, and that, 
unless tbe whole object of tbe summary 
claim procedure ” was to be " frustrated,” 
a briefer period of limitation than that 
in article 120 had to be found somewhere. 
The learned Chief Justice and the other 
learned Judges, who adopted bis judgment 
in that case, considered that they “ should 
not be justified in laying down generallv 
that property attached before judgment is 
attached in execution of a decree ” and 
they distinctly held that Order 21, rule 57, 
threw DO light on the point that had been 
then argued before them. I do not think 
this ruling goes further than to say that a 
claim pub in after there is an order in 
execution for sale following upon on 
attachment before judgment “ may pro- 
perly be regarded as a claim to property 
attached in execution of a decree within 
the meaning of article 11 ” of the Limita- 
tion Act. It cannot, therefore, be con- 
strued to lay down that in all instances 
where the phrase " property attached in 
execution” occurs in any statute, it covers 
oases of property attached before judgment 
as soon as execution is taken out on tbe 
decree arising out of that judgment ; it most, 
in my opinion in view of the compulsion, 
ifi it may be so called, exercised over 
their Lordships’ minds, by the omissions 
of tbe Legislature, bo strictly confined to 
what it lays down. I cannot, therefore, 
read into it a reversal of the decision in 
Venkalaeubhiah v. Venkata Seshaiya (1). 
That is a direct authority in favour of the 
respondeat in this case, to which one of 
the learned Judges in the I. L. E. 44 
Madras case was a party, and other direct 
authorities Quoted therein are Gones 
Chandra Adak v. Banwari Lai Boy (5) and 
Bavuddin Sahib v. Arunachala Mudali (6) 
and another case, which indirectly is in 
favour of the rbspoodentt Koeuri Surapa- 

raju V. Mandapaka NnraHmham, reported 

in 26 E 0/ 8i. 
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General considerations of equity, such 
as, for example, third parties relying, for 
purposes of rateable distruotion, on an 
attachment before judgment by some one 
else are entitled to be in any better position 
than third parties relying on some one 
else's attaohmeot after judgment, ‘or 
whether a party defaulting in the prose- 
cution of bis execution application oughb^to 
bs in a better position because be has 
attached before judgment than if bo had 
attached after judginont, do not, I feel, 
assist me much in tbe decisioo of this case. 

1 think tbe decision must be basevi on an 
interpretation of tbe express provisions of 
tbe Code and on a consideration of tbe 
rights conferred by prior Civil Procedure 
Codes before Order 21, rule 57, was passed 
at all. These last were perfectly clear and 
included the anomalies just mentioned, and 
tbe new Civil Prooedure Code has left them 
as they were before. 

I would, therefore, in answer to the 
reference, say that Order 21, rule 57, does 
not apply to oases where the attachment is 
an attachment before judgment. 

Waller, J.: — 1 think that the question 
referred to us should bo answered in tbe 
negative. Order 38, rule 11, provides 
that, where there has been an attachment 
before judgment a decree bolder, in order 
to execute the decree, must make ao appli- 
cation for execution, but need not re-attaob. 
This is tbe only privilege be is given and 1 
do not consider that it was intended to 
carry with it exemption from the penalty 
that awaits negligence on ihe part of 
attaching decree- holders in gcnerai. After 
be has made bis applioaiioo, be becomes 
subject to tbe provisions of Orcer 21. 

1 agree that Order 36 contains tbe whole 
law in regard to attachment before judgment 
as such, but am not prepared to concede that 
attachment before judgment and attachment 
in execution are two entirely separate and 
distinct processes. 

There is authority on both sides. 

In Venkatasuobiah v. Venkata Seshaiya (11 
it was held that Order 21, rule 57, had no 
application to attachments before judgment. 
Tbe Judges followed one Calcutta and two 
Madras decisions on tbe point. Tbe Calcutta 
case [Gones Chandra Adak v. Banwari 
Lai Boy (5)] is certainly a direct 
authority in support of their view. One 
of the Madras oases [^Bavuddin Sahib v. 
Arunachala Mudali (6)} is — if anything — 
an authority for the opposite view. What - 
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16 actually decided was that an attacbmeot 
before judgtDent did not cease to exist 
because an application for the arrest of 
the judgment-debtor bad been dismissed 
for default. That is not in point here. 
Incideotfilly, however, the opinion was ex* 
pressed that an attachment before judgment 
was converted into an attachment in exe- 
cution wnere the decree-holder applied in 
execution for sale of the attached property. 
At the same time, a doubt was raised, with 
reference to the (^alcutta decision, whether 
the opinion was correct, a doubt which the 
Judges expre««ly refrained from solving. 
The last case Koviri Huraparani v. Man- 
dapaka Naraatmhnm (7) is not very clear. 
Apparently an execution application had 
been dismissed. If it was dismissed for 
default, the decision is a direct authority 
in support of Vttnkatasubbiah v. Venkata 
Seshaiyail). Oi the other side — apart 
from dicta in certain cases — there is 
Arunachalam Chetty v. Periasami Seroai. 
In that case property had been attached 
before judgment, a decree had been passed 
and an order for sale had been granted in 
execution. The question the Court bad to 
decide was whether the words “property 
attached in execution of a decree” in 
article 11 of the Limitation Act covered 
an attachment before judgment. The Full 
Bench decided that they did. The main 
judgment wa-» delivered by Wallis, O.J., 
with whom all the other Judges concurred. 
Spencer, J., delivered a separate judgment 
which — as I understand it — went no 
further than that of the Chief Justice. It 
must be conceded that the particular 
instance w'th which the Court was 
concerned was one in which sale bad ac- 
tually been ordereD ; but I cannot agree that 
that fact affects the principle of the 
decision. An order for sale pre-suppoees 
and is based on an existing attachment. It 
does not it-^eif create the attachment. If 
therefore an attachment before judgment 
becomes at any stage an attachment in 
execution, it must, in my view, be at the 
stage where an apulication to execute has 
been madn and admitted under Order 21, 
rule 17. And that I conceive to be the 
principle laid down by the Full Bench. I 
may add that, in the present case, sale 
papers had been called for which is usually 
done after attachment has been ordered. 
I am unable to see how a subsequent order 
-for sale would have altered the position. 
Wallis, 0. J., explioiUy stated that he was 


considering both cases, that is, those *' in 
which the claim . . is pnt in after decree 
or even, as in the present instance, after 
sale bad been ordered in execution." 
Further on he observed : '* This provision 
(Order 38, rule 11) does not, in my opinion, 
enable us to say that property attached 
before judgment becomes property attached 
in execution of a decree upon the mere 
passing of a decree either within the 
meaning of article 11 of the Lirairation 
Act or of Order 21. rule 57. as execution 
may never be applied for." This sentence 
seems to me to indicate (a* that he was 
considering the meaning of the phrase 
under discussion both in article 11 of the 
Limitation Act and in Order 21, rule 67, 
ib) that be was of opinion nothing more 
was necessary to convert an attachment 
before judgment into an attachment in 
execution than an application to execute. 
The order for sale he regarded as “ proceed- 
ing on the footing that the property had to 
be considered as having been attached in 
execution by virtue of rule 11.” The 
reference to rule 11 requires an application 
to execute (and such an application would, 
but for the proviso in the rule itself, be for 
attachment as well as sale) is to my mind 
conclusive proof that be considered that 
the attachment changed its character from 
the time of the application to execute. 
And that was the view taken by Spencer, J, 
Wallis, 0. J., no doubt remarked that 
Order 21, rule 57, threw no light on the 
question be was considering. Nor did it. 
He was considering the meaning of a 
certain expression in article 11 of the 
Limitation Act which was practically 
identical in terms with a phrase in Order 21, 
rule 57, but found that the context in 
which the latter stood gave him no 
assistance in interpreting the former. 

As I have already pointed out, the 
quotation above with its »‘eference to 
“ within the meaning of Order, 21, rule, 57" 
shows that be was considering that 
rule as well as article 11. 1 see no reason 
to doubt that he and the other Judges 
would have been prepared, had ib been 
Dooessary, to answer the question referred 
to us in the negative. Indeed, I do not see 
how an answer can be avoided. When 
once it has been found that, for one pur- 
pose an application to execute converts 
an attachment before judgment into an 
attachment in execution, the oonolusion is, 
to my mind, iuevitable that the oonversioa 
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opdrates for all purpoaes. Following 
what 1 beliove to be the prinoiple laid down 
by the Foil Beaoh. I bold that, in this 
case, the property had been attaobed in 
exeoutioD within the meaning of rale 57 and 
that the attaobmenc oeased when the 
applioation for execution bad been dis- 
missed for default. 

I may add that the same question has 
since been argued before me with reference 
to saotion 9 of the Presidency Towns 
Insolvency Act. Under that section, an 
act of insolvency is committed where any 
part of a man’s property has been attaobed 
In execution of a decree for over 21 days. 
It would, in my opinion, be anomalous to 
bold that an attachment before judgment 
takes a judgment-debtor out of the section, 
even though execution has been proceeding 
against bis property for more than the 
prescribed period. 

Tile Court : — By a majority the ques- 
tion will be answered in the negative. 

Reference answered in the negative. 

* 1924 Madras 609. 
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(al Oi». Pro. Code O. 34. r. S^Court can direct 
order of sale \f mortgagee ts not prejuaiced. 

1q execukiDg «* mocigage decree ibe Court can 
direct, ab ibe tnsGaDoe of any petaoQ interested in 
some of the mortgaged items, the sale of some 
items of the mortgaged property first, before 
selling the other items provided always the mort- 
gagee is io no way prejudioed. [P, 610. 0. 1.] 

(b) Civ. Pro. Cede, 8 12— Incidental finding. 

The mere fact cbrkt the pdiitiou in the suit itself, 
to have the property sold ma particular order is 
disallowed is no bar to the exeoutiog Court making 
•aoh an order in the course of the execution. 

fP. 610, 0. a.i 

8. 4. Seshadri Aiyangar — for Appel- 
lant. 

C. V. Anantakrishna Aiyar — for Respon- 
dent. 

Schwabe, O.J. : — This is an appeal from 
the order of the Subordinate Judge, Ghittoor, 
confirming the order of the District Munsif, 
on an application in execution of a mortgage 
decree. The position shortly was this : 
that the applicant, the present appellant, 


had at some time purchased from the 
mortgagor, without notice of the mortgage, 
properties items 1 to 3 and bad remained 
quietly in possession for some 20 years. 
Tbe mortgage covered other items of 
property of considerable value, which 
Were, after the date of the mortgags 
and after the date of the sale to the 
appellant, mortgaged usufruotuarily. suob 
usufruotuary mortgagees taking with 
Dotioe of tbe existing mortgage. The 
appellant applied that, in executing the 
mortgage decree, the other properties 
should be sold first and that the properties 
which be bad bought should be brought to 
sale actually, only if there was a deficit on 
the sale of tbe other properties. This appli- 
cation was refused and it was refused solely 
upon the ground that a similar application 
bad been refused in tbe mortgage suit itself. 
Now it appears that in the mortgage suit 
the present appellant was made a party 
and he did oonteno that be was entitled 
to have the properties marshalled in suob 
a way, that tbe morgage amount might be 
realised, by tbe sale first of tbe properties 
other than those which be was entitled to, 
subject to the mortgage. That contention 
of bis was dealt with by tbe Munsif, who 
beard tbe case in paragraph 22 of bis judg- 
ment, to which our attention has been 
oalled, and he bolds, as I understand bis 
judgment, first of all that by tbe decision 
of the Full Bench of this Court in Kom- 
mineri Appayya v. Mangala Rangayya (1) 
be was precluded from going into tbe matter 
at all, and secondly be bolds, by reason of 
that decision that the plaintifi, that is tbe 
mortgagee, would be prejudiced, if he were 
to receive any such application. I think 
Appayya v. Rjingayya (1) is an authority 
for tbe first propositioo, that it was not tbe 
right time for tbe point to be decided, and 
I think it is also an authority for tbe 
second proposition; but so f»r as I can 
see, though it is not necessuiy for us to 
say so, the District Munsif on that occa- 
sion was wrong io respect of hie view on 
the second proposition, because if tbe pro- 
perties are brought bo sale and some are sold 
first and tbe balance is directed to be sold 
for any deficit that there may bo I cannot 
sea how tbe plaintiff in tbe suit suffers any 
prejudice at ail. However that may be, it 
seems that tbe view of the Full Bench 
of this Court was tbat it was not the right 

(1) (1908) $1 Mad. 419 (P.B.) 


510 BAGHAVACHARiAR 1 ?. DUvvuBU KRISHNA REDDi (Schwabe. G.J.) 19B4 Madras 


time to dispose of this questioo. That 
being so. the fact that the learned District 
Munsil on that ground, among other 
grounds refused the present appellants their 
request for this order seems to be a wholly 
irrelevant consideration. In the judgment 
in App'tuya v. Rangayya (]), it is pointed 
out that this point can be discussed and 
decided, on the execution proceedings, and 
it is put in this way : *' Under section 8S of 
the Transfer of Property Act. the Court 
may order that a portion suflicient to dis- 
charge the plaintiff’s debt be sold and if a 
particular parcel is sufficient and if the 
plaintiffs cannot possibly be prejudiced by 
Ruoh a sale, it may be open to the Court to 
direct, in the decree itself, its sale before 
the other property. ” That it is to say, 
that if there can ho no prejudice, it is 
possible for the Court to direct in the 
decree itself this order of sale: but in the 
execution of the decree for the sale of the 
land, one item may he sold first and. if the 
sale proceeds thereof are sufiieient. the sale 
of theobh«v items may be stopped In Rama- 
$wami Ghctty v. Madura MiUCo., Ltd. (2), 
a similar point came before a Bench of this 
Court, and Srinivasa Aiyaogar, J.. puts the 
point quite clearly, when he points out 
that the decision of the Fall Bench in 
Appayya v. Rangayya (1) was that the 
Court has a discretion to direct the sale of 
any particular item, if that will be suflBoient 
to pay off the mortgage debt, although in 
that case under section Bl of the Transfer 
of Property Act, no marshalling was allow- 
ed, as between the parties before the 
Court. I confess mveelf to have my own 
doubts as to how far section 81 of the 
Transfer of Property Act does apply ; but 
it is not necessary for noe to express any 
opinion on that, on this occasion. The 
only question that I have to consider is 
whether it is right that the order of the 
sale of these pronerties should be regulated, 
by the or-^er of C>urt and that, in my 
judgmen*^, must depend on whether the 
aouellant has got a good equitable right, 
as between himself and the mortgagor and 
as between himself and the other persons 
interested in the other mortgaged property; 
and if he has aright to preference, then it 
is the duty of the Court to give him pre- 
ference, taking care of coarse that the 
mortgagee is not prejudiced. As I have 
pointed ont, the mortgagee is not 


prejudiced by the order of selling. 
Therefore, I think that the right order to 
he made in this case and the order which 
must be made is that the property be put 
up for sale, items 4 to 16 inclusive being 
sold before items 1 to 3, items 1 to 3 being 
sold, only if there is not sufficient amount 
realised from tbe sale of the other items to 
pay the decree amount. 

Our attention has been called to a recent 
decision of this Court, in Appeal against 
Appellate O'der No. 46 of 1922, which 
reversed an order dismissing an application 
by a mortgagee to bring one item of the 
mortgaged property alone to sale, it being 
contended by tbe person claiming an 
interest in that item of property that the 
other items of mortgaged property ought to 
be brought to sale first. I understand that 
it was held hy that judgment that the only 
occasion on which such a point could be 
taken was on the hearing of the suit itself. 
I desire to point out that it seems to me that 
that proposition is much too general and 
is contrary to the decision, in Ram Dhun 
Dhur V. Mahesh Chundar Ohowdhry f31 and 
tho decision in Appayya v. Rangayya (1). 
In the former case it was held that a mort- 
gagee should not be allowed to bring to sale 
one item of the mortgaged property only, 
and in the latter case, the Full Bench Case, 
it was pointed out that there were cases 
in which it was not possible or right for 
tbe order to be made on tbe hearing of tbe 
suit and yet it would or might be open to 
take the point on the execution proceed- 
ings From what I have already said, it 
follows that in any view this also is a case 
where, although the point had been taken 
and decided against in the suit, it is open 
to be takeu again on the execution proceed' 
ings. I agree with the decision in 
O.M S.A. No. 46 of 1922 that the mere 
fact that it was sought to bring one pro-] 
party only to sale is no ground for dismiss- 
ing the petition so asking ; but it must not 
be taken that I agree, if it was the inten- 
tion of that Court so to decide, that when"’ 
that petition is taken on the file, it will not 
be open to persons intendeJ to have tbe 
point raised, as to the proper order of sale. 

Id the result this appeal must be allowed 
with costs. 

Waller. J. : — I agree and I have 
nothing to add. 

Appeal allowed. 

• ♦ 

— *■ ' I * ■ s ' ' ' — ' — 

(3) <168S) 9 0*1. 406. 
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lew 6U. 

Kuishnan and Odobbs, jj. 

i?. Z). Nayatiwi 

Appellant 

V. 

A/. A. AT. v4rttrtac/iei/a?H Chettiar 
Kespondent. 


F. A. No. 288 of 1922, deoided on tho 
10th Ootober, 1923, from the order of Sub- 
Judge, Cbittoor, dated 10th January, 1922. 

Afjdras Impartible Estates Act {II of liioh, 
S- i ~ Dicrte against <ie:eased proprietor of Estate 

tor mwey borrotoed for t snole and misapplied 

cannot be executed against esfate in the Han ts ct 
son. 

The seolion does away with the epeoial obligation 
ae bnvveen sons and graadsooe and their lather 
and grand-falhera beard upon the theory of pioue 
obligation in the Hindu L«»w. Whore therefore 
the deoree was obtained for a earn of money which 
the father of the Zimiodar bad obtained as a 
truuee of a temple and misapplied himself, the debt 
thus being praotioally the result of a breach of 
traet. Held such a debt as that oao hardly be treat- 
ed ^9 a debt binding npon a enooeesor in-title to the 
Zamiodari ; for it would not be a debt wbiob, if 
inoutred. by the managing member of a Joint 
Hindn family, would be binding upon Ibe other 
oo paroeners. fp. 511, 0. a.] 

A Ramachaiidra Iyer — for Appellaot. 

Judgment This is an appeal that 
arises, iu oseoutiou of the decree in 
■O, S. No. 19 of 1911, on tho Sle of the 
Subordinate Oourt of Ohittoor. The appeal 
is by the son and legal representative of 
the late judgment-debtor, the Raja of 
Kalabasti. The respondent is the decree- 
holder in the suit. The Raja having died, 
it was contended by bis son and legal 
representative that the group of villages, 
oalled Chembedu group, could not be at- 
tached in execution of the deoree, as the as- 
sets of bis father io his bands, as they were 
part of the impartible estate of Kalahasti, 
of which he was at the time the proprietor. 

It is not denied that this group of villages, 
called Ohembedu group, forms part of the 
Kalabaati Zamindari and i.s governed by 
the Madras Impartible Estates Act II of 

1901. By section 4 of that Act, it is 
enacted that : 

The proprielOT of ao impartible eatate should 
be laoapable of alienating or binding by his debie 
aaob estate or any part thereof, beyond his own 
lifetime, unless the alienation shall be made, or 
toe [p<)U*red, under oiroumstaoces, whfoli 
would entitle the managing member of joint Hindu 

*****®* grandfather of the 
other oo-paroenete. to make an alienation of the 


jjint property, or incut a debt, binding on the 
sharea of the other oo-parceners independently of 
their ooDsenl.'' ^ 

That section clearly governs the present 
case. I'nder that section, before any part 
of the inapartible estate of Kalahasti can 
be taken in execution of a deoree of a 
personal debt, against tbo predecessor-in- 
title of the present proprietor, it must he 
shown that the debt for which the decree 
was passed was such as would be binding 
upon an ordinary joint family estate, when 
the debt was incurred by the managing 
member, in other words, that there was 
legal necessity for creating the debt. The 
question whether tho successor is u son of 
the predecessor or any other oo- parcener 
makes no difference whatever ; for tho 
.section does away with the special obliga- 
tion as between sons and grandsons and 
their fathers and grandfathers, based upon 
the theory of pious obligation in the Hindu 
Law. It is clear, therefore, that, before the 
decree-holder in this case could attach the 
property and briog it to sale, it was inoum- 
bent on him to establish that the debt for 
which this decree was passed was a debt, 
incurred for tho necessity of the impartible 
estate itself. 

There is at present no such proof on 
record In fact, it is said that the decree 
was obtained for a sum of money, wbiob 
the father of the present Zamiudar has 
obtained as a trustee of a temple and 
misapplied himself, the debt thus being 
practically the result of a breach of trust. 
Such a debt as that can hardly be treated 
as a debt binding upon a sucoessor-in-title 
to tbe Zamindari ; for it would not be a 
debt wbiob, if incurred, by tbe mauaging 
member of a joint Hindu family, would be 
binding upon the other oo-paroeners. 

It was very strenuously pressed on us 
that a fresh opportunity should be given to 
the decree-holder, respondent, to prove in 
tbe lower Court that tins debt had the 
character of being one that would bind tbe 
co-parceners, if it had been incurred by tbe 
managing member; bu kuowing the nature 
of the debt, so far as it appears from tbe 
record, there is hardly any room for doubt 
as to its character. Furthermore, if tbe 
decree 'bolder had intended to put forward 
any case under section 4 of tbe Impartible 
Estates Act, be should have done so in the 
first instance io the lower Court. He 
should have stated thj^tlboiVl^h the property 
attached was ZAsaiodAri property, the debt 
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for which the decree was obtained 
was binding on the Zdmindari estate, 
because it was incurred for proper and legal 
necessity. He never put forward ,a case 
like that and we do not think that he should 
be given any fresh opportunity in the 
matter. 

Tne Subordinate Judge has given a deci- 
sion, in favour of the decree-holder, on 
grounds which we are unable to follow. He 
says that the income from the trust funds 
was bleoded with the income from the 
Zamindari and for some reason or other, 
the debt resulting from the management of 
the trust property should be held binding 
on the Zaraindari estate. It is very 
difficult to follow this argument ; whatever 
blending there might have been, between 
the income of the incpartible estate and that 
of the trust funds the decree-holder will 
only be able to proceed against such blended 
income and cannot possibly get any right to 
proceed against the impartible estate itself. 

The Subordipate Judge has also relied on 
certain cases, where it was held that an 
impartiable Zimindari, in the hands of the 
legal representative of the deceased former 
Zamindar. should be treated as his assets, 
for the Durpose of realising the debts of 
that Zamindar. He has quoted Rajah of 
Kalahasti v Achigadu (1), and Depuru ' 
Kalappav. Umade Rajahci [2 i,ab author- 
ities in favour of his view ; but he has not 
noticed that these authorities are no longer 
of any value, after the passing of the 
Impartible Estates Act, which is now con- 
clusive on the question of the liability of an 
impartible estate, as regards debts incurred 
by the previous holder of the estate. 

In these cirourastanoes, we must set 
aside the order of the Subordinate Judge 
and declare that the A schedule properties 
are not liable to be attached and that the 
attachment levied on A schedule properties 
should be set aside. The aopoUant will 
have his costs of this appeal and, as regards 
costs in the lower Court, each party will 
bear his own costs, as directed by the 
Subordinate Judge. 

Afypeal allowed. 
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Sohwabe, c.j., and WALiiER, j. 


Agajan Saheb — Appellant 

V. 

Abdul Majid Khan Saheb — Reapondenli. 

F. A. No. 16 of 1923. decided on 5fih 
October. 1923. from the order of Kumara- 
swami Sastri, Judge, dated 22nd December, 
1922. 


Execution-^ Executing Court has no power to 
stay execution agahist Vie person of judgment-debtor 
judgment.creditor sells mortgaged property. 

It ie lot the judgment-oteditoc to eleob hia 
remodias in cxdoutioo, subj^ot to suoh culas as 
govetoed the oaso aod tho Oouft cannot stay 
ezeoatiou of money decree againet the peceon of 
the jndgmeDt'debtor on condition of the latter 
paying some amount and the judgment-oreditoc 
proceeding against the judgment- debtor's immove- 
able property. 

N, Rama Aiyar — for Appellant 

O. Venkatasubbaramiah — for Respon- 

dent. 

Schwabe, C. J.: — This is an appeal from 
an order of Kumarasawmi SastriiJ., who has 
stayed execution of a decree for Rs. 4,000. 
against the person of the judgment-debtor, 
on terms of his paying Rs. 200 within 14 
days, until the judgment-creditor proceeds 
in execution and sells the judgment-debtor s 
immoveable property. The judgment-cre- 
ditor says that the immoveable property ie 
worth nothing, it being mortgaged for more 
than its full value. The judgment-debtor 
says that he cannot find a purchaser for it, 
but that he does not want to risk himself 
going to prison. 

I can find no power iu the Judge to make 
such an order. It is for the judgment- 
creditor to elect his remedies in execution, 
subject, of course, to such rules as there 
may be, govoruing a particular case ; but 
our attentioQ has been called to no rule at 
all, which would justify such an order as 
this. In my view, the order was wrong, 
and the appeal must be allowed with costa 
and the petition dismissed with cost. 

Waller, J. : — I agree. 

Appeal allowed. 





(1) (19071 30 Mad. 464. 
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Odgbrs and Hughes. JJ. ' 

Rangasv>ami ^j/i/a/iflrar-Defendant— 

Appellant. 

V. 

^eeraraghvacharry — Plaintiff — 
Respondent. 

S. A. No. 286 of 1921. Decided on 
July 1923, against the decree of 

the S« J, of Kumbakonam, 

(а) Practice—l^ew plea— Want of valid at- 

testation cannot be pleaded in appeal for first 
time* ^ 

The objection that a mortgage boa l is not 
duly attestei canoot be allowed to betaken 
for the first time in the Appellate Court. 

St T ® mixed question of law and fact . 

51 I, O. 378 Foil. ]P. 513 2] 

(б) Mo*‘tgage— Personal Covenant to pau is 
presumed xohere mortgagor fixes date for pau- 
ment which being made^ land ts to be returned. 

Where a mortgage deed fixed a date for 
payment and recited that the mortgagor, hav. 
mg paid the money by the date, will take back 
the land mortgaged : 

fleWi there was a personal covenant to oav 39 

L.W 434 Diat 

17 M. 131, & 437 M. 536 Foil. [P. 514 C, 3j 

K. S, Krishnaswami Aiyangar 
P* 8. Rcnnaswcimi Aiycii^^for Appol- 
lant. 

T. M. Krishriaswami Aiyar — for 

Respondent. 

Hughes, J. The first question 
argued in this appeal relates to the 
alleged invalidity of the mortgage 
on the ground that it was not pro- 
perly attested. This question, in my 
opinion, has not really been consi- 
dered by the District Munsif. in his 
judgment and he has given no de- 
cision about it. He says no doubt in 
paragraph 10 

“P. Ws. 1 and 2 have both attested 
A. Their evidence shows that 
they attested Ex. A, at the request 
or defendant and that they we»*e not 
present at the time of execution of 
X. A by the defendant. In his writ- 

f a"" «uit mirt- 

pge deed, Ex. A. Plaintiff appears 

Witnesses 

sidwation for Ex. A. The fact that 

datiY ^ ®®® *=h® 

n<S nl does 

not count much for defendant. Tak- 
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ing the evidence and the probabili- 
ties into consideration. I come to the 
conclusion that defendant has mise- 
rably failed to prove hie case. I there- 
fore find the first issue against the 
defendant. 

The first issue deals only with the 
question of consideration. Now the 
District Munsif was quite right in 
gmng no decision as to the ques- 
tion of validity. The defendant did 
not raise this point in his written 
statement in the suit ; in paragraph 
bof that statement, he treated the 
mortgage as valid; he said nothing ab- 
out its invalidity in his own evidence ; 
the trial proceeded on the footing 
that the deed was a valid mortgage and 
on that basis the whole trial was 
closed. If, as is stated, the matter 
was referred to in the arguments 
before the District Munsif, no 
request was made that an issue 
should be framed. If an issue had 
been framed, the witnesses, P. Ws. 

1 and 2 and the defendant might have 
been properly questioned about it. 
The evidence of P. W. 2 on the point 
is ambiguous and certainly requires 
amplification. There was another at- 
testor, who was not examined as a 
witness in the case and the plaintiff 
might certainly have been able to 
prove that there was proper attesta- 
tion. In the case reported in Sri- 
charan v. Makkan Lai (1), it was held] 
that the objection that a mortgage 
bond is not duly attested cannot bOi 
allowed to be taken for the first 
time in the Appellate Court, as it 
raises a mixed question of law and 
f act. In the present case, the objec- 
tion was not raised properly before 
the District Munsif and the Subordi- 
nate Judge was right in disallowing 
it. We have been referred by the 
appellant to some cases. Shamu 
Pattar v. Abdul Kadir Ravuthan (2), 
Vadla Nagiafi v. Valunu Divakara 
Mudaliar (3), and Muniappa Chettiar 

(1) [1919] 51 IC. 378. 

(2) [19l2];j5 Mad. 607-39 LA. 218-16 

C.W.N. 1009—23 M.L.J. 321—12 

M. L.T. 338-(1912) M.W.N. 935- 

10 A.L.J. 259-14 Bom. L.R. 1034- 

16 C.L.J. 596—16 LO. 250 (P. C.) 

(3) [1917] 6 L.W. 147— (1917) M.W. 

N. 583—41 LC. 585. 
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V. Vallachamy Hannadi (4) ; but in 
these cases an issue had been fram- 
ed in the trying Court, with refer- 
ence to the question of validity 
and that distinguishes those cases, 
from the present case. The respon- 
dent has referred us to Satish Chandr^ 
Mitra r. Jogendranaih Mahalanahis 
(5). That was a case which dealt 
with the question of proof of execu- 
tion and not with the question of 
validity ; but it is there pointed 
out that the admission of the party 
to the document of its execution 
would dispense with the necessity 
of all further proof as against him. 
This is of some importance as in- 
dicating that in such a case it is 
only where the question of invalidi- 
ty is raised that it would be neces- 
sary to go into evidence with res- 
pect to the attestation. The ques- 
tion was not properly raised before 
the District Munsif ; the evidence on 
that point before him was incomplete 
and even as it stood did not esta- 
blish the fact that Ex. A was not 
duly attesteH ; and on the record, 
the District Munsif was not bound 
to frame an issue and he was not 
asked to do so. The Subordinate 
Judge rightly disallowed the ques- 
tion and it cannot be allowed to be 
raised here. The second point argued 
in this appeal is that in Ex. A., the 
mortgage deed, there is no personal 
covenant on the part of defendant 
to pay. Several cases have been re- 
ferred to, but where it is a question 
of construction of a document, cases 
are not very helpful, for each docu- 
ment has to be considered on its own 
merits. Ex. A recites : “ I have 

this day usufruotuarily mortgaged 
to you Survey No. 5o0 A, I acre and 
5 cents of land, which my wife 
Ranganayaki Ammal was enjoying 
and which I have got by exchange 
and am enjoying in the village of 
Poundareekapuram attached to Thi- 
ruvadamaruthur Maganam, Thiru- 
vadamaruthur Sub District, in Kura- 
bakonam Taluk, and the amount 


(4) [1918] 9 L.W. 5— (1918) M.W.N. 
853—25 M.L.T. 19—9 L W. 5—49 
I.O. 278. 

(5) [1917] 44 Oal. 345—20 C.W.N. 
1044— 24 O.L. J. 175— 34 LC. 862. 


which I got thereon as a loan is 

Rs. 1000 You shall yourself 

enjoy the said land from this date, 
in lieu of interest and having paid 
the amount of the principal by the 
7th July 1917, having endorsed on 
this deed I shall enjoy the said! land, 
If the amount be repaid at the 
cultivation season of any Ani month 
after the due date on which it falls 
due, the same must be received in 
full and the land restored to my pos- 
session.” 


The case in Hakeem Patte Muham- 
mad V. Shaik Davood (6) has been 
referred to ; but in that case, it seems 
to have been taken for granted that 
there was no covenant to pay. In 
the case in Rangayya Pillai v. Nara- 
simha Aiyangar (7), the report does 
not contain the full terms of the 
document and the judgment only 
construes the proviso, which is simi- 
lar to the last sentence in Ex. A 
and states that there are no other 
recitals in the deed, to suggest that 
there was any personal covenant. I 
do not think that the case in Kunhimai 
kutty Beari v. Halekote Aisabi (8) helps 
us. But the case in Sivakami Ammal 
V. Gopala Savundram Ayyan (9) is use- 
ful, as it shows that the proviso, at 
the end of Ex. A is simply to limit 
the discretion of the mortgagor to 
repay the money, at a season when 
the land could not be bringing the 
mortgagee any profit. The case in 
Kangaya Gurukkal v. Kalimuthu An 
navi (10) seems to me very much 
in point. It deals with a document 
drawn up, in terms very similar to 
the deed under consideration and de- 
cides there was a personal covenant 
to pay. Ex. A fixes a date for pay- 
ment and recites that the mortgagor, 
having paid the money by the date, 
will take back the land. I am 
satisfied there is a personal covenant 
to pay. 


( 6 ) 


[1915] 39 Mad. 1010—29 M.L J. 
525—18 M.L.T. 209-vl915) M W. 
N. 852—30 LC. 569. 

1918] M.W.N. 672- 
1921] 13 L.W. 434- 
1894] 17 Mad. 131 
50. 

(10) [1904] 27 Mad. 526 (F. 3.) 


(7) 

( 8 ) 
(9) 


47 I.O. 852. 
•62 I.C. 723. 
-4 M. L. J. 
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The appeal must therefore be dis- 
missed with costs. 

Odgert, J. With regard to the 
first point, I would content myself 
with saying that it is not proved on 
the eridenoe that the mortgage deed 
ViliX. A) was not duly attested accord- 
ing to law. The plaintiff's witnes- 
ses were called to prove a totally 
aiiierent point — now given up by 
the appellant— and the evidence of 

one of them may not be inconsistent 
with due attestation. 

There was also admittedly a third 
attestor who was not called. The 
question of validity of the mortgage 
was never put in issue— was in fact 
admitted by the defendant in his writ- 
ten statement. It is obvious that it 
would be dangerous to remit the case 
tor a hnding on this question now, 
even supposing it were open to us 
to do so. The point fails. As to cove- 
nant in Ex. A, we have had the 

material parts of Ex. A retranslated 
by the Chief Interpreter. They now 
appear as hereunder set forth. The 
mortgage is either a pure usufructu- 
ary mortgage, or a combination of 
simple and u.sufructuary, as recognis- 
^in S. 98, Transfer of Property Act. 
ihe appellant contends it is the 
former and that the clauses “Having 
paid the principal amount before the 
th of July 1917 ^ and having credited 
(endorsed) in this deed. I shall enjoy 
the said land’* and “if even after the 
nxed time money is paid at the culti- 
vation season of any Ani month, 
(you shall) receive in full and deliver 

nu- possession" (the 

Ohiet Interpreter’s translation) are 
undoubted proof for the benefit of the 
mort^gape, namely that he may have 
U) the benefit of a fixed term and (2) 
may not be called upon to deliver up 
possession in the middle of a culti- 
vation season. I cannot agree. The 
document Kx. A is executed by the 
mortgagor Rangaswami Aiyangar 

is, in my opi- 
himself the 

similar to those 
KaUmtHh ^dngaya Gurukkal v. 

held they constituted a promise to 

pay- of., also Stvakami Ammal v. 


V. E. Rajahbhaday V. A. M. Visvanatha 
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Gopa/o Savumlram Ayyan (9), also a 

flr 1"^' i" Hakeem 

Faite Muhammad v. Sheik Davoo l (6) 

was an instance of anamolous mort- 
gage, under S. 98 Transfer of Pro 
perty Act, and the Court held that 
the words of the document must 
prevail and that S. 60, Transfer of 
Property Act, had no application. In 
Rangayya PiUai v. Narasimha 

(7), there was no definite 
date fixed for repayment as here and 
it was held that the word as to repay- 

rnent was entirely for the benefit of 
t^he mortgagor, who could pay when 
he liked. In Luchmeshar Singh v 
Vookh MoHian Jha (11), the stipula- 
tion was in a different form and the 
learned judges held that the words 
used only preserved a right of 
redemption to the mortgagor. If 
this case conflicts with the Madras 
-full Bench decisions, we are of 
course bound by the latter. As my 
learned brother has pointed out, a 
document of this sort must be con- 
strued with reference to its own 
terms and circumstances. I think 
here there is a distinct promise in 
Ex. A to pay by the 7th July, 1917, 
and that the second clause is not 
inconsistent with this view, as held 
by the Full Bench in Sivakami 
Ammal v. Gopala Savundram Ayyan 
(9). 

I therefore agree that the second 
appeal fails and must be dismissed 
with costs. 

Appeal dismissed, 

(11) [1897] 24 Cal. 677. 
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Spencer and Devadoss, JJ. 

V, E, Rajahbhaday Mudalidr — Peti- 
tioner. 

V. 

A. M. Visvanatha Reddi and another 
— Respondents. 

Civ. R. P. No, 5 of 1923, Decided on 
the 12th July 1923, to revise the order 
of Sub-Judge Vellore. 

Madras District Municipalities and Local 
Boards Amendment Actt (Act II of 1922) — Elec" 
tion of President by members who had no^ taken 
oath is invalid. 

Election of a President by persons who had 
not taken the oath is invalid. [P 51$ Q i] 



P. s. VelaYUTHAM Chetty, In re, (Krishnan, J.) 1924 Madras 


K. Rajah Aiyar and V, Ramaswami 
Aiyar—foT PetitioJier. 

P, Yenkatramana Rao — for Respond- 
ents. 

Judgment. — Madras Act II of 1922 

declares that no person elected as a 
member of a local board shall his 
seat till he has made an oath of allegi- 
ance. Until each member takes his 
seat no business can be transacted. 
The election of a President is the first 
business to be transacted at the first 
meeting of the Board, {vile Rule 15 
of Schedule X of Madras Act XIV of 
1920). It follows that the election of 
a President by persons who had not 

1 taken the oath was invalid. The 
lower Court was right. The Civil 
[Revision Petition is dismissed with 

costs. 

Petition dismissed. 
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Krishnan, J. 

P. S, Velayutham Chetty In re. 

Cr. Rev. Case 330 of 1922, Cr. Rev. 
Pet. No. 287 of 1922, Decided on 15th 
November 1922, from the Judgment of 
Second Presidency Magistrate, G T. 
Madras. 

(a) Penal Code., Ss, 403 & 400 — Goode 
delivered in pnreaance of contract — De iial of 
their receipt constitutes no offence. 

If goods aro delivered to the purchaser in 
pursuance of a contract for purchase, there i.s 
no entruBtment bo as to give rise to a trust 
and the mere fact that the person denies 
receipt of goods delivered, does not render him 
guilty either under S. 403 or S. 406, the matter 
being oce purely in the nature of a civil 
dispute, IP. 517 C. 1.] 

;i^ (b) Evidence Act, S. 43— Judgment of Civil 
Court is relevant in criminal proceedings on 
the same question. 

A decision of a Civil Court is admiesiWe to 
disprove an allegation, the truth of which is 
the basis of couvictiou of a pe'son in a 
criminal case. 41 B. 1 Relied on. [P. ol7 C. 1.] 

Nuyent Grant— iox Petitioner. 

K. V. Madhavan Nair — for the 

Crown. 

Order. - This is an application to re- 
vise the conviction and sentence pass- 
ed upon the accused by the Second 
Presidency Magistrate, George Town, 


in Calendar Case No. 7381 of 1921 on 
his file. The accused has been con- 
victed of criminal breach of trust 
under S. 406, Indian Penal Code, and 
sentenced to four months' rigorous 
imprisonment by the Magistrate. 

It is contended by the learned 
Counsel for the accused that his client 
is not guilty of any offence on the 
facts found by the Magistrate. 

The facts of the case as found by 
the Magistrate are as follows — The 
accused entered into two contracts 
with the firm, of which complainant 
is a clerk, for the delivery to him of 
400 bags of castor seeds of a parti- 
cular kind at Rs. 16 per bag, each 
bag weighing 165 lbs. and again for 
the delivery of 3 0 bags of another 
kind of castor seeds at the rate of 
Rs. 15 per bag, here also each bag 
was to weigh 165 lbs. The delivery 
in each case was to be at Royapuram. 
With reference to these two contracts, 
all but 200 bags under the first con- 
tract was delivered. The only dispute 
in this case is about these 200 bags. 
The complainant asserted that those 
bags had been delivered at the 
accused's godown. The accused denied 
receipt of those bags. Ths Magistrate 
held on the evidence in the case that 
the 200 bags were actually delivered 
as the complainant asserted; and as 
the accused denied delivery of those 
bags, he came to the conclusion that 
the accused has committed the offence 
of criminal breach of trust, and has 
convicted him of that offence. 

In the first place, it may be men- 
tioned that about the same time when 
the criminal case was going on, there 
was a civil suit filed in the High 
Court by the complainant firm for the 
value of these 200 bags alleged to 
have been delivered, or, for the return 
of the bags. That case was decreed 
by the learned Judge on the Original 
Side, and the decree has been filed in 
this case as Ex. XVI. That decree 
is for the payment of the price of the 
bags. On appeal, it is stated before 
me, and it is not contradicted by the 
other side, that a Bench of this Court 
came to the conclusion that the 
alleged delivery of the 200 bags to the 
accused was not true. If I were to 
accept this as the basis of my 
ment now, there can be no doubt that 
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the conviction is clearly wrong, as 
the very foundation of it, namely, 
^he alleged delivery of the 300 bags, 
ps gone ; and there is authority in 
pavour of admitting such judgment 
nn evidence in 3far/cur, In re U). But 
J do not propose to rest my judgment 
[on that authority. Taking for the 
[purposes of this case that the finding 
^ the Magistrate that the 200 bags 
^ere delivered is correct, even then it 
ps clear that no kind of criminal 
joffence has been committed, the 
jmatter being one purely in the nature 
of a civil dispute. The 200 bags were 
delivered in pursuance of a contract 
for their purchase. No doubt, there 
was an undertaking between the 
parties that the bags were to be 
weighed to ascertain whether they 
contained 165 lbs., but this was entire* 
ly for the purpose of ascertaining the 
actual price to be paid for the quan- 
tity of goods delivered. It did not in 
any way affect the delivery that was 
made in pursuance of the contract, 
and, on delivery of the goods, it was 
entirely open to the accused to insist 
upon weighment, or, to waive it, if he 
thought fit to do so, and to accept 
the bags as containing 165 lbs., as the 
complainant firm sent them. I do 
not think the Magistrate was right in 
thinking that the weighment had 
anything to do with the passing of 
the property. When the goods were 
delivered, they were appropriated for 
the contract, and all that remained to 
be done was to ascertain the actual 
amount of money to be paid, the rate 
being already fixed by contract. The 
Magistrate says that the mere deli- 
very of possession was an entrustment 
which would give rise to a trust. That 
cannot be so in a case where the deli- 
very is made in pursuance of a 
contract to deliver at a fixed price, 
and his view that there was a breach 
of trust is entirely unsupportable. It 
is not possible even to hold that any 
criminal misappropriation, which is a 
lesser offence than breach of trust, 
was committed in this case, for, if the 
goods become the goods of the ac- 
cused, when they were delivered to 
him, there can be no misappropri- 

(1) [1917] 41 Bom. 1—18 Bom.L.R. 

185—17 Or.L.J, 153—33 I.O. 633. 


ation at all of those goods. In this 
view, the conviction even on the 
finding of the Magistrate is untenable. 
It follows, therefore, that the accused 
should have been acquitted. It seems 
to me that this case was merely an 
attempt on the part of the complain- 
ant to convert a civil dispute into a 
criminal case and to try to bring 
pressure on the accused to pay up the 
value of the 200 bags. 

The conviction of the accused is 

set aside, and his bail-bond is can- 
celled. 

Co7iviction set aside. 
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Phillips, J. 

The M. S. M. Ry. Co., Peti- 
tioners. 

V. 

K. Rangaswamy Chetty and another- 

Respondents. 

Civ. Rev. P. No. 301 of 1922, Decided 
on 16th March 1923, from the decree 
of Sub.-J. Salem in S. No, 331 of 1921, 

♦ Railways Act, S. 7i — Consignee alone can 
sue for loss due to non.delivery — Right to sue. 

Coniigaee alone oan sue for loss caused by 
the non delivery of the goods after goods have 
been delivered to Railway Company for oon- 
signment. (1799) 8 T. R, 380; 3 Esp. 12; 101 
E. R. 1417 Foil. [P. 517 C. l.j 

Brightwell and Morseby — for Peti- 
tioners. 

C. Rajagopalachari and V. N, Sama 
Rao — for Respondents. 

Judgment.— So far as the goods 
bought from Kaveri Chetty are con- 
cerned, it is obvious that plaintiffs 
can claim no damages and this is 
practically conceded in argument. 
Under S. 91 of the Indian Contract 
Act the other goods had been deliver- 
ed to Munisacni Ohettv and properties 
in them had passed to him. Plaintiffs 
in consigning the goods, some of 
which had never been their property, 
only acted as Munisami’s agents. If. 
the property had passed from plain-l 
tiffs they have sustained no loss! 
by the non-delivery of the goods! 
and consequently no damages.! 
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Dawes v. Peck (1) is authority for 
bolding ‘.that consignee alone can 
sue in such a case and it does not 
seem to me that S. 72 (3) of the Indian 
Railways Act has any application 
here for the responsibility of the 
Railway Company is not affected, but 
that responsibility is to the consignee 
and not to his agent, the consignor. 

The petition is allowed and plain- 
tiff’s suit is dismissed with costs 
throughout. 

Petition allowed. 

(1) [1799] 8 T.R. 330—3 Esp. 12— 

4 R. R. 675. 
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Spencer and Odgers, JJ. 

B. Hanumantha Paxc and others— 
Appellants. 

V 

A. Krishnainina and others — Res- 
pondents. 

A. A. O. Nos. 142 and 143 of 1920, 
Decided on 19th April 1922, from the 
order of District Court of Guntur, 
D/-26th January 1920. 

(a) Civil P. C., S. 11 — Failure to object at 
one stage of execution proceedings does not 
bar objectioTi at later stage. 

A joint decree was transferred by one of the 
decree holders after adjustment of the decree 
by the other decree holders. The notice serv- 
ed on the latter of the application for execu- 
tion filed by the transferee did not contain 
any indication that the Court was going to 
decide any question regarding settlement of 
the amount for which the decrees were execu- 
table and the properties liable to be sold in 
execution. The case proceeded exparte as 
against them. 

Held : that they were not estopped in the 
■ubsequeBt proceedings from disputit g their 
co-dccree-holders’ claims to execute the whole 
of the decrees against any of the judgment 
debtor's properties. 28 M. 355 Retied on. 

[P 520 C 2] 

% (b) Civil P. C.i 8. 47- Questions between 
decree-holders inter se do not fall under 
8. 47, 

Disputes between co-decree-holders as to the 
right of one to execute a joint decree to the 
exclusion of the other are not questions aris- 
ing between the parties to a suit. [ P 519 C 11 

(c) Civil P.C.^0. 21 Rr J6, 16— Appeal from 
order underx lies only if case comes under 
8, 47 C.P. C. 

Ko appeal is provided against an order 
under 0.21 R.15opR. L6. It is only when 
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such orders determine questions arising bet- 
ween parties to the suit or their representa- 
tives that they become appealable as decrees 
passed, under S. 47 C. P. C. [F 519 C 1] 

% (d) Civil P. C,y S. 47 — Appeal lies if Court 
purports to pass order under S. 47. 

Even if a case does not strictly fall under 
S. 47, the order of the Court would be ap- 
pealable if it purported to act under that 
section. (P 519 C 2] 

V. Ramadoss with P. Markonde- 
yulu — for Appellants. 

T. Venkatarama Ayyar, P. 

Narayanamurthix Ch. Raghava Rao 
and 71 V. Ramanatha Ayyar — for 
Respondents. 

Spencer, J. — In O. S No 16 of 1905 
on the file of the District Court of 
Guntur a joint mortgage decree for 
Rs. 12,000 was passed in favour of 
two co-plaintiffs. The 2nd decree- 
holder (4th respondent) transferred 
his interest In the decree to respond- 
ents 1 and 3 who applied to the 
Court for recognition of the transfer 
which, in the absence of opposition, 
was ordered. An application for 
execution of a joint decree by a 
transferee of the interest of one de- 
cree-holder has to be made under 
O 21, R. 16 (S. 232 of the Code of 
1882), and the Court ordinarily impos- 
es conditions for the protection of 
the interests of the judgment-debtors 
and the other decree-holders. 

In this case before the transfer was 
effected there was a settlement al- 
leged to have taken place out of 
Court by means of a sale of the 
equity of redemption to a brother of 
the 2nd decree-holder and a mortgage 
for Rs. 9,000 in favour of the Ist 
decree-holder. 

The respondi. nts were permitted 
to execute the decree as if there had 
been no adjustment, and the legal 
representatives of the 1st decree- 
holder, who are appellants in the ap- 
peals, before us, objected to execu- 
tion but the District Judge overiuled 
their objections, and they now appeal. 

A preliminary objection has been 
taken that no appeal lies on the 
ground that the matter in dispute not 
being a question arising between the 
parties to the suit in which the de- 
cree was passed, does not come 
within the scope of S. 47 O.P.O. 
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It was laid down so long ago as 

1871 in Gooroo Doss Roy v. Ram 

RTJNQINEE DOSSIA (l) and OdhOYA 
Pershad V. Mahadeo Dutt Bhan- 

DAREE (2) respectively that disputes 
between co-deoree-holdors as to the 
right of one to execute a joint decree 
to the exclusion of the other were 
not questions arising between ihe 
parties to a suit. Disputes between 
judgment-debtors inter se as to pos- 
session of property after satisfaction 
of a decree similarly would not satis- 
fy the conditions of this section [See 

Anavarda Khan Pani Sahib v. 
Misiri Khan Pani Sahib (3)]. To 

come within the category of S. 47 
they must be questions arising bet- 
ween persons opposed in interest in 
the suit and not between a party to 
the suit and his own representative, 

vide Yagnasami Ayyar v. Chidam- 

BARNATH MUDALIAR (4) and MaGAN 
LaL V. DOSHI MuljI (5). Persons 
may be parties opposed to each other 
without necessarily being arrayed as 
plaintitf and defendant respectively 
in the suit [vide Mangayya v. Sri- 
RAMULU (6)]. Even a defendant who 
has been exonerated from a suit, 
would on a liberal construction be 
treated as one of the ^'parties to the 
suit’* within the meaning of S. 47, 
[vide Ramaswami SaSTRULU V. 
Kameswaramma (7)]. 

No appeal is provided against an 
order under O. 21, R. 15 or R. 16 
Compare RaTaNLAL v. Bai Gulab 
( 8 ). 

It is only when such orders deter- 
mine questions arising between par- 
ties to the suit or their representa- 
tives that they become appealable as 
decrees passed under S. 47, C. P. C. 


(1) [1871] 17 W.R. 136. 

(2) [1871J 17 W.R. 415. 

(3) [1916] 31 M. L. J. 44— (1916) 
1 M.W.N. 468—35 I. C. 179. 

(4) [1920] 13 L.W. 15-61 I.c. 961. 

(5) [1901] 25 Bom. 631—3 Bom. L. R. 

255» 

(6) [1913]13M.L.T. 347—24 M.L.J. 

477— (1913) M. W. N. 382—19 
I. 0. 448. 

(7) [1900] 23 Mad. 361—10 M.L.J. 

126 (F.B.) 

(8) [1899] 23 Bom. 623—1 Bom. L. R. 
. 87. 
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[vide LakSHMI AMMAH v. PONNASSA 
MeNON (9) and MaGANLAL v. DOSHI 
Mulji (5)]. A question whether a 
decree has been discharged is a ques- 
tion relating to the execution, dis- 
charge or satisfaction of the decree, 
and as observed by NaPIER, J. in 

Thimma Reddy v. Subba Reddyar 

(10) to allow one of several joint de- 
cree-holders who have already reciev- 
ed payment to come in and apply for 
execution after the other decree-hold- 
ers have certified discharge of the 
debt would open the door to fraud 
and defeat the object of Order 21 
Rule 15. 

In the present case the applications 
were made to the District Court quot- 
ing Ss. 47 and 151 as the provisions 
under which the Court had authority 
to act. They were not. as now sug- 
gested, applications under 0. 21 R. 2 
to record satisfaction of the decree. 
The appellants before us were in- 
terested not merely as being legal 
representatives of one of the decree- 
holders, but also as being holders of 
mortgages over portions of the judg- 
ment-debtors* pfoperties, they had 
acquired in some degree the interest 
of defendants. The District Judge*s 
order does not disclose under what 
provision of law he purported to be 
disposing of these applications, but 
apparently it was S. 47, as the section 
was entered at the head of the ap- 
plications and no objection was then 
taken to his porcedure. Even if thel 
case did not strictly fall under that! 
section the Judge*s order would bel 
appealable if he purported to act 
under that section [See ABDUL 

Rahiman Sahib v. Ganapathi 
Bhatta (11) and Latchmanan 
Chetty V. Ramanathan Chetty 
( 12 )]. 

The preliminary objection there 
fore fails and we must proceed to 
dispose of the appeals on their 
merits. 

Odgers, J. — I agree. 


(9) [1893] 17 Mad. 394. 

(10) [1918] M.W.N. 507-49 I.O. 141. 

(11) [1900] 23 Mad. 517—10 M. L. J. 
305. 

(12) [1904] 28 Mad. 127—14 M. L. J. 
436. 
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The District Judge has dismissed 
these applications on the sole ground 
that khe applicants were barred by 
res judicata from raising a question 
as to the complete satisfaction of the 
decree in O. S. No. 17 of 1905 and the 
partial satisfaction of the decree in 
O. S. No. 16 of 1905 by reason of the 
prior proceedings of the District 
Judge, of August 20th 1918 passed in 
E. P. Nos. 12 and 13 of 1917 and E. A. 
Nos. 175 and 176 of 1918, recognising 
the transfer of the 2nd decree-holder’s 
interest and permitting execution by 
the transfere decree- holders to 
proceed. 

The appellants were not present at 
those earlier proceedings. The notice 
which was sent to them put them on 
notice of two things : (1) that the 
transferee d«cree-holders had pur- 
chased the rights and liabilities of 
the 2nd plaintiff and (2) of their in- 
tention to apply for permission to 
execute the decree in O. S. No. 17 of 
1905. The two decrees were being 
executed together. It is not denied 
that a balance was outstanding on 
one. The transferee- decree-holder’s 
application was for permission to 
execute the decrees for the benefit of 
all the decree-holders. They may not 
have wished to oppose execution pro- 
ceedings being taken out partly for 
their own benefit or to resist the 
transfer of their co-decree-holder’s 
interest to a third party. 

No doubt, they were interested in 
any settlement of the amount for 
which the decrees were executable 
and the properties liable to be sold in 
execution and if they had then had 
notice that these matters were about 
to be determined, they might have 
come to Court and insisted on their 
objections being heard under the 
proviso to Rule 16 of Order 21 and 
might have applied to the Court for 
an order under R. 15 (2) for the pro- 
tection of their Interests. But the 
notice, dated November 3rd, which 
was sent to them did not contain any 
indication that the Court was going 
to decide any questions as to the 
satisfaction of the decrees or as to 
priority of the decree-holder’s claims. 
This being so, they are not estopped 
in these subsequent proceedings from 
disputing their co-decree-holders 
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claims to execute the Whole of the 
decrees against any of the judgment- 
debtor’s properties. See NaraYANA 
Pattar V. Gopalakrishna Pattab 
(13). We are unable to support the 
learned District Judge’s opinion that' 
they are barred by res judiccita from 
reopening what was decided in his 
predecessor’s orders of August 20th. 
We have read the District Judge’s 
two orders of that date. We do not 
find that, they contain any final deter- 
mination of any matter which was 
directly and substantially in issue 
between the respondents and these 
appellants in those proceedings : Com- 
pare A. A. A. O. No. 24 of 1921 on 
the file of the High Court. 

We must therefore set aside the 
rejection of these applications on the 
bar of res judicata and remand them 
to the lower Court for determination 
on the merits after finding to what 
extent the decrees now sought to be 
executed have been already satisfied 
and for passing such orders as may 
be necessary under O. 21, Rr. 15 and 
16, for the protection of their in- 
terests. Costs to abide and to be 
provided in the final order. 

Case remanded 


(13) [1904] 28 Mad. 355—15 M. L. J. 
247. 
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Krishnan. j. 

A. Sundara lyar — Petitione r. 

V. 

Arumugam Pillai and others — Res- 
pondents. 

Civ. R. P. No. 17 of 1922, Decided on 
21st December 1922, from the Court of 
District Munsif, Tinnevelly, D/-13th 
October 1921. 

C»P% Code, 0. 2 R. 2— Claim under pronote 
and claim under original consideration may be 
combined. 

There is no reason why a claim for money due 
based on the original loan or dealings should 
not be combined with a claim for the same 
money as due under a pronote; in case there is 
any difficulty in enforcing the note the party 
should be allowed to fall back on the original 
consideration. 12 L. W. 147 Foil. The two 
oauses of action in such a case are not so 
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distinot at the olairn vhioh their Lordships of 
the Privy. Oounoil were dealing with in 48 
0. 832. [P 581 0 1] 

N, A, Krishna Ayyar~for Petitioner. 

C, Narasimhachari — for Respondent 

Judgment. — I think the amend- 
ment was properly allowed in this 
case. There is nothing to show that 
the claim based on the ordinal debt 
is barred by limitation. That is a 
matter to be decided in the suit. If it 
is barred the suit will no doubt be dis> 
missed. There is no reason why a 
claim for money due based on the 
original loan or dealings should not 
be combined with a claim for the 
same money as due under a pronote; 
in case there is any difficulty in 
enforcing the note, the party is entitled 
to fall back on the original considera- 
tion. See Duggenpedu Nagamma 

V. PaDA VeNKATAREDDI (1). The two 
causes of action in such a case are 
not so distinct as the claim which 
their Lordships of the Privy Council 
were dealing with in Ma Shwe Mya 
V. Maunga Moo Hnaung (2). Their 
Lordships’ language has to be taken 
with the facts of the case they were 
dealing with. The Civil Revision 
Petition fails and is dismissed with 
costs. 

Petition dismisse I, 


(1) [1920] 12 L. W. 147—59 I. C. 363. 

U) [1921] 43 Cal. 832—48 1. A. 214— 
(1921) M. W. N. 396-63 1. C. 914. 

(P. c.) 
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Schwabe, C. J. and Waller, J. 

Secretary of State for India and 
another — Appellants. 

V. 

Kuppuswami Chetti — Respondent. 

A. A. O. Nos. 200 and 254 of 1922, 
and^ C. R. P. No. 422 of 1922, 
Decided on 21st September 1923, from 
the Sub. J. Salem, D/- 20th Septem- 
ber 1921. 

(a) Land Acquisition ActtS. 18 — Mortgagee 
can*t sue Crown for mortgage halancct after 
compensation is paid to mortgagor — Land 
Acquisition Act 8, SI. 

A mortgagee osanot lue the Crown where 
Colleotor has paid compensation money to the 
mor^agor though with notice of the mortgage, 
in a land acquisition case. He should apply 


under the Land Acquisition Act for reference 
to the Court under S. 18 or he may sue the 
mortgagor for the costs and other amount due 
to him under the mortgage under 8.31. 

[P 523 C 11 

♦ fb) Interpretation^of Statutes—Remedy of 
Special Act is exclusive of ordinary remedies. 

Where a new right is brought into existence 
and a remedy in respect of that right is given 
at the same time by the same Statute that 
remedy is exclusive of any ordinary rights 

IP 522 C 1] 

The Government Fleade ) — for Appel- 
lants. 

K. Shankara Sastri — -for Respon- 
dent. 

Schwabe, C. J.-In this case certain 
land was taken many years ago 
under the Land Acquisition Act and 
ultimately the value was fixed and 
compensation allowed at Rs. 270. In 
the course of the proceediiigs under 
the Land Acquisition Act, a mortgage 
by the owner of the land in favour 
of the present respondent came to 
light. The Revenue authorities who 
were enquiring into the matter came 
to the conclusion that the mortgage 
was a sham and not an effective 
transaction. When the award was 
made the mortgagee, who had not 
come in and claimed and had not 
taken any part in the proceedings 
was disregarded and a part of the 
money was paid over to the mort- 
gagor, the owner of the land. Before 
the whole of the money had been paid 
over, or rather while the Crown was 
in a position to get back some of the 
money that had been paid over, the 
mortgagee made his claim and 
ultimately, when his claim was found 
to be a good one, he received the 
balance of the compensation money 
which had not been irrevocably paid 
over to the mortgagor. He then pro- 
ceeded to sue on his mortgage and 
after many vicissitudes he ultimately 
got a decree, having established his 
mortgage to be a good one against 
the mortgagor. Apparently he has 
been unable to execute that decree, 
although he had got the whole of the 
principal sum and interest except 
Rs. 8 from the balance of compensa- 
tion money referred to above, and he 
has been out of pocket in respect of 
his costs in the mortgage suit, which 
costs no doubt he would be able as 
between himself and the mortgagor 
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to add to his security . He now^ sues 
the Secretary of State and the present 
Land Acquisition Collector of Salem, 
treating the present Collector ap- 
parently as responsible for the acts 
of his predecessors, and he frames his 
plaint in general terms by stating the 
facts, namely, that he was a mort- 
gagee, that the then Collector had 
notice of his mortgage and that 
notwithstanding that he had notice of 
his mortgage he paid the money over 
to the mortgagor. The Crown ( in 
which expression include the Secre- 
tary of State and the Collector ) 
replies, “ you have no cause of action 
against the Crown at all and, second- 
ly, if you had a cause of action it has 
long since been barred by limitation. ” 
In my judgment, the Crown is right 
on its first contention, and it is there- 
fore, unnecessary to consider the 
second contention, though, as at 
present advised, I think that the 
Crown is also right on that. 

The compensation money payable 
under the Land Acquisition Act is 
payable under that Act and that Act 
only- Any rights in respect of it are 
creatures of the Statute and nothing 
else. The Statute in creating the 
rights has given the remedies to be 
exercised in respect of those rights 
and Che law is quite clear that, where 
a new right is brou.^ht into existence 
and a remedy in respect of th it right 
is given at the same tim. by the same 
Statute that remedy is exclusive of 
any ordinary rights. The leading 
authority on that point is the decision 
of Willes^ J., in THE WOLVER- 
HAMPTON Water-works Co., v. 
HaWKESFORD, (1). The principles of 
the Land Acquisition Act seem to be 
that the Crown should, in the first 
instance, be allowed to recognise the 
person in possession as ostensible 
owner. There is nothing in the Act 
to show that it is to recongnise the 
mortgagees as such at all. It can 
make its award giving its award to 
the mortgagor, the ostensible owner 
of the property. The mortgagee can 
come in and, within a certain time and 
within certain limits, can apply to 
have the matter referred for the deci- 


(1) [1859] 6 C. B. N. S. 336—28 L. J. 
N. S. C. P. 242. 


sion of the District Court. The Col- 
lector himself, if he has any doubt as 
to who is entitled to the money, can 
also refer it. Within a certain time, 
up to six months the time varying 
according as the claimant has, or has 
not, had notice under the Land 
Acquisition Act,* but with the outside 
limit of six months, the claimant may 
himself institute proceedings under 
the Act so that the real owner of the 
property which has been acquired in 
this way is not left without a remedy. 
After the expiration of six months, 
it is provided by S. 31 of the Act, that 
he can take proceedings against the 
person who has received the money. 
So that the whole scheme of the Act 
is that down to a certain date before 
the money is paid over, if persons 
intervene and make a claim, their 
rights shall be enquired into and their 
rights established ; but that, after the 
money is paid over by the Crown to 
somebody else, they must take pro- 
ceedings against that somebody else, 
Those being the only remedies given, 
by the Act, I can find no sort of oausel 
of action against either of the present! 
defendants. 

It was suggested that some cause of 
action might be framed in part for a 
wrong, breach of duty, or something 
of that sort against the Collector, but 
that view was not pressed possibly in 
view of the fact that we have not the 
right Collector before the Court; and 
ad nittedly any action for tort would 
have long since been barred by limita- 
tion. Under these circumstances, in 
my judgment, the Crown is right and 
this appeal must be allowed, and 
allowed with costs throughout. 

I ought to add that a great deal of 
this claim, in fact all except Rs. 8 
being in respect of costs incurred as 
between the mortgagor and the mort- 
gagee, I cannot ascertain any princi- 
ple of law under which either of the 
defendants, even if otherwise liable, 
could be made liable for that. 

In the result, C. M. A. No. 200 of 
1923 is allowed with costs thoughout, 

C. M. A. No. 254 of 1922 and C. B. 

P. No. 422 of 1922 are dismissed, but 
without costs. 

Waller. J.— I agree to the order 
proposed. 
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It seems to me obvious that the 
plaintiff, was aware of the award. He 
should, therefore, have applied under 
S. 18 of the Land Acquisition Act for 
a reference to the Civil Court. This 
course he did not adopt. Failing that 
he was entitled, under S. 31 of the Act, 
to sue the persons to whom the 
compensation money had been paid 
wrongly. This course he did adopt 
and obtained a decree. He now sues 
the Secretary of State and the present 
Land Acquisition Collector for the 
balance due on the decree plus the 
costs incurred in getting the decree, 

I am of the opinion that he has not 
been able to show that he has any 
cause of action against the defen- 
dants. The compensation money was 
properly paid to the ostensible owner 
of the property, as plaintiff did not 
appear and claim a reference to the 
Civil Court. After that, he was 
limited by the Act to a suit under S. 

31 and that against the persons to 
whom the money was wrongly paid. 
He had no other remedy at all. 

I agree that the appeal should be 
allowed with costs throughout, 

C. M.A. No, 254 of 1922 and C. R. 

P. No. 422 of 1922: 


V. Secy, of State 



ou piry inw me nature of the ground referred 
to in 01. (e) 18 not desirable in public inte- 
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(6) Afadras Local Boards Ac^ 5. 144~By 
rules special forum could be created— Rule^ 
not repugnant to Act could be framed and ar® 
not ultra vires though frimed under one sec- 
tion rather than another. 


The Local Boards being creations of statute 
and that statute having given power to the 
Government to frame rules for the purpose of 
working the Act, it is perfectly open to the 
Government to create a forum for the purpose 
of deciding disputes as to elections directed to 
be carried out under the provisions of the Act. 
Where the Government in paiaing the Local 
Boards Act has not taken away any rights 
Which had previously vested in the public, 
restrictions could be imposed by tho Govern- 
ment acting on the rule-making power con- 
ferred by an anactmeut which creates new 
rights so long as the rules are not repugnant 
to any of the provisions of the Act. If power 
ii given to make rules by the Act the fact that 
the Government purports to make rules uuder 
one section rather than another would not be 
a ground for bolding that the rules are 
ultra vires. 13 L. W. 302 Sadashiv Iyer J s 
opinion Disapp. If the rule is valid the Govt, 
has power to declare what shall be the nature 
and scope of the enquiry. 45 M. L. J. 156 
foil. 30 Mad. 113 dist. (P 525 C 2) 


T. Richrnon'l — for Appellant, 

(7. F. Ananthakrishna Aiyar — for 
Respondent. 


I also agree to the order proposed 
in respect of these. 

Appeal allowed* 
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Kumaraswami Sastri and Wal- 
ler, JJ. 

Thimma Reddi — Plaintiff — Appel- 

lant. 

V 

Secretary of Defendant — Res- 

pondent. 

S. A. No. 361 of 1921, Decided on 
27th September 1923, from the decree 
of District Court of Anantapur in 
A. S. No. 63 of 1920. 

(a) Madras Local Boards Act* 8.144 R. SS— 
Objection under R* 98 (c) does not require 
notice to affected party or any enquiry, 

The objection that the person elected is like- 
ly to bring tho local fund administration into 
contempt requires no notice to the person af- 
feoted and no enquiry is contemplated by the 
the reason very probably being that an 


Judgment.^This appeal arises out 
of a suit filed by the plaintiff agaiost 
the Secretary of State for India in 
Council for a declaration that the Go- 
vernment Order cancelling his elec- 
tion to the Gooty Taluq Board is 
ultra vires and illegal and does not af- 
fect the validity of his election, for 
a mandatary injunction directing his 
name to be published in the Fort St. 
George Gazette as duly elected, for 
an injunction prohibiting the Govern- 
ment from publishing the name of 
his rival candidate Subba Rao and 
for the recovery of Rs. 100 as dama- 
ges. No evidence has been adduced 
in the suit. The election in question 
was held on the 13th of November 
1915. It is not disputed that the plain- 
tiff obtained the majority of votes, that 
the defeated candidate Subba Rao put 
in an objection petition and that the 
Government set aside the election of 
the plaintiff and ordered a fresh elec 
tion on the ground that the plaintiff*s 
presence in the Taluq Board as a 
member would bring the Local Fun 


1924 Madras 


Thimma Reddi V. Secy, of State 


524 

Administration into contempt. This 
order of the Governmeot is question- 
ed by the plaintiff on two grounds. 
The first is that the rules under which ■ 
the Government purported to act are 
ultra vires and that consequently he 
is not affected by the order and se- 
condly that even, if the rules are not 
ultra vireSf there was no enquiry by 
the Government into the matter, that 
he was not given an opportunity of 
showing cause against the allegations 
made by the rival candidate and that 
on the merits it could not be said that 
his presence in the Taluq Board would 
have the undesirable consequences re- 
ferred to by the Government as a 
ground for invalidating his election. 
He sets out his qualifications in the 
plaint. 

The defence by the Secretary of 
State for India in Council was that 
the rales framed by Government are 
valid, that under the rules the Go- 
verment was not bound to give any 
notice to the plaintiff that the discre- 
tion vested in the Government is ab- 
solute and unquestionable by a Civil 
Court and that the Government hav- 
ing made such enquiry as it thought 
fit and having come to the conclusion 
that it came, it was not open to the 
plaintiff to question the validity of 
its Act. The Government denies that 
the plaintiff is entitled to any dama- 
ges. 

Two points were argued by Mr. 
T. Richmond before us in Second Ap- 
peal. The first was that the rules 
were ultra vir-is and the second was 
that the whole proceedings were viti- 
ated by the fact that no notice was 
given to the plaintiff, who consequent- 
ly had no opportunity to show cause 
against the objections raised by his 
rival candidate a violation of the ele- 
mentary principles of natural justice 
which, without more, would invali- 
date the proceedings, 

As regards the first point, S. 16 of 
the Local Boards Act runs as fol- 
lows : — 

“ The other members of the Taluq 
Board may be, (a) either wholly ap- 
pointed by the Governor in Council, 
or (6) partly so appointed and partly 

ppointed by election by the members 

f the Panchayats in the Taluq, from 
among their own number, or by the 


tax-payers and inhabitants of the Ta- 
luq, subject to such rules and condi- 
tions as may from time to time be 
prescribed by the Governor in Coun- 
cil.” 

S. 144 of the Act provides that : — 

“ The Governor in Council may, 
from time to time, frame forms for 
any proceedings for which he consi- 
ders that a form should be provided, 
and make rules consistent with the 
Act (1 Am) as to the qualifications of 
electors and of candidates for appoint- 
ment, as members of a Panchayat 
by election and the method and time 
of appointment of members of a Pan- 
chayat by election, in regard to the 
following matters.” 

Then follow a number of matters 
specifielin Sub-cls, (a) to (f), Sub cl. (f) 
being “ any other matters regarding 
the system of representation and of 
election.” The Government have 
framed rules, which purport to have 
been made, under Sub-S. (1) of S. 144 
of the Local Boards Act and directed 
that the rules should come into ope- 
ration on the 1st of January 1916. 
R. 33 provides that the validity of 
any election may be questioned by a 
petition put in before the Collector of 
the District or Divisional Officer, 
within 15 days after the result of the 
election has been declared, by any 
candidate who has not withdrawn, or 
by not less than ten persons, who 
have voted at the election, on any of 
the grounds mentioned therein. 
Ground (e) which is the only mate- 
tial ground necessary to be consider- 
ed for purposes of this appeal rurs as 
follows : — 

That the person whose election 
is questioned is likely to bring the 
local fund administration into con- 
tempt or that his being a member of 
the Taluq Board is dangerous to the 
public peace or order.” 

It provides that the Governor in 
Council or the Collector may act swo 
Tfiotu and take action on any facts af- 
fecting the validity of an election, 
which may be brought to his noticoi 
whether by a petition by a rival can- 
didate, or otherwise. R. 35 which is 
material for the consideration of the 
objection raised by Mr. Richmond 
runs as follows : — 
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“ Objections to the validity of an 
election on the ground specified in 
Rule 33 (e), t. e., that the person 
whose election is questioned is likely 
to bring the Local Fund administra- 
tion into contempt or that his being 
a member of the Taluk Board is dan- 
ge^'ous to the public peace or order 
and objections on the ground of dis- 
qualification under R. 9 (rf) and all 
cases which involve an interpretation 
of the Rules shall be referred by the 
Collector for the decision of the Go- 
vernment. In all other cases of ob- 
jection under R. 33 an enquiry shall 
be held by the Collector, or at his 
discretion by the Divisional Officer, 
at which the contending parties shall 
have an opportunity of appearing 
in person or by representative, and 
orders shall be passed on the result of 
the enquiry by the Collector who may 
at his discretion, dismiss the petition, 
or, if he finds the election invalid, 
either order a new election or declare 
that the candidate who obtained the 
next highest number of votes to the 
candidate or candidates disqualified 
or found not to have been validly 
elected, has been duly elected. Pro- 
vided that before declaring such next 
candidate to have been duly elected, 
the Collector shall notify his inten- 
tion to do so to the other candidates 
and the petitioners who have impugned 
the election and shall considei an ob- 
jection which may be lodged by them 
in writing within 10 days from the 
date of such notice. No appeal shall 
lie against the orders of the Collector 
passed under this rule.” 

It is therefore clear from the rules 
that so far as the objection that She 
person elected is likely to bring the 
local fund administration into con- 
tempt, is concerned, no notice to the 
person affected and no enquiry are 
contemplated by the rules, the rea- 
son very probably being that an 
enquiry into the nature of the ground 
referred to in Cl. (e) is not desirable in 
public interests. It is contended 
by Mr. Richmond that the right of a 
person who is duly elected to a public 
office is a right which he is entitled 
to vindicate in a Oivih Court and that 
it is not open to the Government by 
rules framed under the Act to create 
|a forum and thus deprive the person 


elected of his ordinary legal remedies. 
It is also contended that as the rules 
purport to be framed under Sub-sec. 
(1) of S. 144 of the Local Boards 
Act, they could only embrace the 
subjects specified in that clause, as 
the matters to be dealt with by the 
rules and as none of those matters 
relates to enquiries into disputed 
elections, they cannot be relied on by 
the Government for the purpose now 
in question. We are unable to agree 
with either of these contentions. The 
Local Boards being creations of 
statute and that statute having given 
power to the Government to frame 
rules for the purpose of working the 
Act, we think it is perfectly open 
to the Government to create a forum, 
for the purpose of deciding disputes 
as to elections, directed to be carried 
out under the provisions of the Act. 
The Government in passing the Local 
Boards Act has not taken away any 
rights, which had previously vested 
in the public, and it is difficult to see 
how it can be said that restrictions 
could not be imposed by the Govern- 
ment acting oil the rule-making 
power conferred by an enactment, 
which creates new rights, so long as 
the rules are not repugnant to any of 
the provisions of the Act. Nor do we 
think that, if power is given to make 
rules by the Act, the fact that the 
Government purports to make rules 
under one section rather than another 
would be a ground for holding hat 
the rules are ultra vires. 

In Lakshviinarasimha Somayagiyar 
v. RaTialingam Pillai (1)» the question 
arose as to whether under the Local 
Boards Act the Governor in Council 
has power to make rules ousting the 
jurisdiction of Civil Courts, as to 
objections to the validity of elections. 
Sttdasiva Ayyar, J., was inclined to 
the view that the Governor-in- 
Council has no power to make rules 
and that the rules framed by the 
Government are invalid. The learned 
Judge was of opinion that Sect, 16 
was too vague and that, as the rules 
were not made under S. 16, but 
only under S . 144 (1), which merely 
deals with the power to make rules 
as to the qualifications of the electors 


(1) [1920] 12 L. W. 20,2. 


526 

and of candidates for appointments 
by election and as to the method 
and time of election of Presi- 
dents, Vice-Presidents and mem- 
bers of Local Boards, the power con- 
stituting a special tribunal to enquire 
into the validity of elections vas not 
conferred by S. 141 (1) under which 
the present rules purport to be framed. 
Spencer, J., was of opinion that the 
rules are valid and that Ss, 16 and 
144 gave the Government power to 
frame rules relating to the adjudica- 
tion of disputes as regards the 
validity of elections. After referring 
to Ss. 16 and 144 the learned Judge 
observes as follows : 

“ But in any case I think that the 
words ‘ any ocher matters regarding 
the system of representation and of 
election, illustrate what is meant in 
Cl. (1) by the words method of elec- 
tion ’ of members of Loal Boards. I 
think these words are wide enough to 
cover the power of making rules to 
provide for the whole scheme of elec- 
tion and for the conduct of enquiries 
into complaints and objections to 
elections held or about to be held as 
well as to objections to the list of 
voters. ” 

We agree with the view taken by 
Spencer, J. 

The question as to the validity of 
the rules framed under the District 
Municipalities Act arose for deter- 
mination ill more than one case. The 
District Municipalities Act contains 
provisions analogous to those in the 
Local Boards Act, with regard to the 
matter in question. Sub-cls. 1 to 6 
of Sect, 2'>0 (1) (a) of the District 
Municipalities Act correspond to Sub- 
cls. (a) and (b) of Sect. 14 1 (1) ta) of 
the Local Boards Act and give power 
to the Government to make rules 
with reference-to the matters specified 
in that section. Sect. 10 of the District 
Municipalities Act also contemplates 
the power of the Government to make 
rules. Rules wert framed under the 
powers conferred by the District 
Municipalities Act. Rr. 34 and 35 
provide for cases of disputes, as 
regards the validity of elections, and 
R. 35 (f/) which is one of the grounds 
for setting aside an election is that 
the person is likely to bring the 
Municipal administration into con- 
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tempt, or that his being a Municipal 
Councillor is dangerous to the public 
peace or orier. R. 36 provides that 
in cases falling under R. 35 (d), order 
should be passed by the Government 
and not by the Collector. In Secretary 
of State V. Appa i?ao(2), the question 
arose as to the power of Government 
to frame rules under the District 
Municipalities Act. Krishnan, J., 
was of opinion that the fact that the 
Government purported to frame rules 
under one Sub-clause which did not 
refer to the matter rather than 
another, which did so refer, would not 
make rules ultra vires and observed 
as follows : — 

Before a rule framed by a rule- 
making authority is declared ultra 
vires, the Court must be satisfied not 
only that it had no power to Act, 
under the power under which it pur- 
ported to act, but also that it had no 
power at all under any law to so act, 
If power can be found elsewhere 
from the section quoted, the rules will 
be referred to that power and held 
not to be ultra vires. ” 

The learned Judge referred to 
Rajam Chetti v. Seshayya (3), Queen 
Empress v. Oanga Ram U) and 
Halsbury, Vol. 27, page 146. In 
Secretary of States. Venkatesalu Naulu 
(5), the question arose as to the 
validity of the rules framed under 
Sect. 250 (1) of the District Munici- 
palities Act, IV of 1884, as amended 
by Act III of 1897. Rules were 
framed under Sect. 250. as regards the 
power of the Government to veto 
election of a person if, before hia 
election, he is co»^victed of an offence 
which, in the opinion of the Governor 
in Council, disqualifies him from 
being a Councillor. The plaintiff who 
was the respondent in the Appeal was 
elected as a Municipal Councillor, 
but the Government sel aside the 
election, on the ground that he was 
guilty of such an offence as unfits him 
to be a Municipal Councillor. The 
District Judge found that some of 
the rules framed under the Act were 


(2) [1924] Mad. 92. 

(3) [1895] 18 Mad. 236. 

(4) [18941 16 All. 136 (F. B.) 

(5) [1907] 30 Mad. 113. 
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ultra vires. Referring to the conten- 
tion th&t Sect. 250 (1) (a) does not 
provide for a rule of the nature of 
R. 35 (1) (b) framed under it, Miller, 
J., observed as follows : — 

“ l am not prepared to decide that 
that is so, for it is not clear to mo that 
Sect. 250, Cl. (1) (a) (1), (VI) or (VII) 
would not cover the case. But even 
if it be so, the rule may be attributed 
to the power given by Sect. 10 to 
prescribe conditions; and if the power 
is there, the rule is good, though it 
purports to have been made under a 
different section. ” 

The learned Judge held that the 
rule was not ultra vires and illegal. 
Wallis, J. was also of the same 
opinion. We think that Sects. 16 and 
144 read together give power to the 
Government to make rules, when an 
election is contested and also to frame 
rules declaring the qualifications 
required of a person, before he is 
validly elected and that the rules 
framed by the Government are not 
ultra vires. 

Turning to the next question that 
the appellant was not given an op- 
portunity to be heard before the 
Go7ernment passed orders, it is clear 
from the rules we have already referr- 
ed to that no enquiry is contemplated. 
R. 35 states that objections to the 
validity of an election on the ground 
specified in R. 33 (e) and objections 
on the ground of disqualification 
under R. 9 (d) and all cases which 
involve an interpretatioa of the rules 
shall be referred by the Collector for 
the decision of the Government whicli 
shall be final and that in all other 
cases of objection under R. 33, an 
enquiry shall be held by the Collector 
etc. It is clear therefore that no 
enquiry is necessary- If the rule is 
valid, it seems to us that the Govern- 
ment has power to declare what shall 
be the nature and scope of the 
enquiry. Reference was made to the 
oecrtary of State v. Venkatesalu Naidu 

referred to, where it was 
held that au enquiry was necessary 
before an election can be invalidatei 
under Rr. 35 and 36 framed under the 
District Municipalities Act. But R. 
35 requires an enquiry and the deci- 
sion therefore cannot have any 
application to cases where no enquiry 
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is required. vVe may point cut that 
the Local Boards Act provides for 
enquiries, whenever the Government 
thinks it necessary that the person 
affect€d ought to have notice; for 
example, Sect. 24, Cl. iii provides for 
the removal of a President, Vice 
President, or member of a Taluk 
Board, whose continuance in office is, 
in the opinion of the Govenment, 
dangerous to public peace or order, or 
likely to bring the administration of 
the Local Board into contempt. But 
Cl. (ii) states that, when action is 
proposed to be taken in that matter, 
no order shall be passed without 
giving an opportunity of explanation 
to the President, Vice President, or 
member concerned. 

We are, therefore, of opinion that 
both the objections taken fail. It is 
not necessary to consider the further 
question, whether an action for 
damages would lie against the Secre- 
tary of State for India, assuming that 
the Rules framed by the Government 
were ultra vires. In the result the 
second appeal fails and is dismissed 
with costs. 

Appeal dismissed. 
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Krishnan and Waller, JJ. 

L. Eama Naidu — Judgment-debtor — 
Appellant. 

V. 

L. Ramakrishna Naidu — Decree- 
holder — Respondent. 

A. A. O. No. 59 of 1923, Decided on 
13th November 1923, from the order 
of District Court, Krishna at Masu- 
lipatam, D/- 23rd January 192'^. 

♦ t Civil P. U., .9;#. a and 96~Order 
directing properties to be sold in a particular 
order is not appealable. 

Aq order directing that propertiei proceed- 
ed against m erecution are to be sold in a 
particular order Is not appealable as it is an 
administrative and not a judicial order. I. L. 
B. 27 Mad, 259 (F. B.) Foil. 18 L. W. 311 diet. 

G. Lakshrnanna and V. Viyanna 

for Appellant. 

P, Somasundaram — for Respondent. 

Judgment.— This is an appeal un- 
der Bs. 47 and 96 of the Code of Civil 
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Procedure, against an order made tion valtogether. The only additions 
by the District Judge, directing the in the new Code, which have been 
sale of two items of properties, items pointed out, are^ that power is now 
1 and 2 according to the order in given : (1) to give notice to the 
which they were advertised for sale judgment-debtor and the decree- 
in the sale proclamation, that is, holder to be present when the terms 
directing item 1 to be sold first and of the sale proclamation are settled; 
then item 2. The Judgment-debtor, and (2) to insist upon every appli- 
the appellant before us, had, with- cation for an order for sale under 
out notice to the decree-holder, gob the rule, to be accompanied by a 
an order from the District Judge that statement signed and verified in the 
item 2 should be sold first and not manner prescribed for the signing 
item 1. This was an ex parte order, and verification of pleading and con^ 
which, on the decree-holder coming taining, so far as they are known 
to know of it, was sought by him to, or can be ascertained by, the per- 
to be altered, so that the sale might son making the verification, the 
take place, according to the order matters required by Sub-rule (2) to 
in the sale proclamation itself. No be specified in the proclamation; 
doubt, the decree-holder stated as namely, as to the revenue assessed 
his reason in his application, that upon the property, as to the encum- 
item 2 was his own property and brance to which the property is li- 
was wrongly included in the decree, able, as to the amount for the re- 
as chargeable with the decree covery of which the sale is ordered 
amount. The District Judge has not and other things which the Court 
gone into that question at all, or considers material. It is argued that 
given any finding about it. He set these provisions show that the Court 
aside his original ex parte Drder and is acting judicially and it is also 
directed that the property be sold urged that the omission of S. .288 
according to the sale proclamation, supports that argument. It seems 
that is item 1 first. to us that these two additions do not 

The judgment-debtor appeals alter the position at all. They simp- 
against that order and a preliminary ly give the power to the Court to 
objection has been taken by the have the parties before it, in settl- 
learned vakil for the decree-holder ing the sale proclamation and their 
that no appeal lies and reliance has affidavits, so that it may get the 
been placed by him on Sivagami consent . of the parties in settling it. 
Achi^, Suhrahmania Ayyar (1). The The Full Bench in Sivagami Achi r. 
case before us certainly seems to be Subrahmayiia Ayyar (1) adduced, as 
covered by that ruling, as the order the most important reason for hold- 
of the District Judge was merely one ing that a judge acting under S. 287 
settling one of the terms of the sale was acting administratively and not 
proclamation, namely the order in judicially, that special power was 
which the properties were to be sold, given to him under that section, to 
It was held in the Full Bench that summon a person, when the judge 
the District Judge acted notjudici- thought it necessary to do so, and 
ally bAit only administratively, when examine him* in respect of matters, 
he settled the sale proclamation, and on which information' was wanted 
therefore, the order in that case was by the Court and to require him to 
not one which came within S. 244 of produce documents. The argument 
the old Code, corresponding to of the Full Bench was that, if the 
S 47 of the present Cole. We are Oouri: was acting judicially in the 
bound by that ruling, unless we can matter, such power need not have 
agree with the argument of the been expressly given ; but the Court 
appellant that the alteration of the would have the power to do so under 
wording of O. 21, R. 66 of the new its general powers, without an ex- 
Code which corresponds to S. 287 of press section provided for the pur- 
4 -Ua Aid Code has altered the posi- pose. That provision is left intact 

" — in the new Code and is not altered 

( 1 ) [ 1904 ] 27 Mad. 259 (F. B.) and the argument therefore applies 
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by the learned Chief Justice and on 3 
of us m 7awker&Sons y. Harsook- 

dass Choughmull (3). In these oirourn- 
stances, we hold that no appeal 
hes in the present case and dismiss 

Under the circumstances, we do 
not allow any costs to either side in 
this appeal. 

Appeal dismissed. 


(3) 1924 Mad. 386—45 M.L.J. 611 
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to the new Code. No doubt, the re- 
fernng judges in the Pull Bench case 
did alude to the fact that S. 288 
also corroborated their opinion ; for 
It was argued that a special proteo- 
tion for a judge need not hare been 
given by a special provision of the 
Code, if that officer was acting as a 
judge, as he would be protected u-- 
der the ^t, for the protection of 
judicial officers. That argument, no 
doubt, will not now apply, because 
the provision has been omitted ; 
but we think that the omission of 
the provision does not lead to 
any conclusion that the Court 
now acts in a judicial capa- 
city, rather than in an administra- 
tive capacity, in settling the terms 
of the sale proclamation, S. 

288 was really put in, by way of 
abundant caution and as it was found 
to be unnecessary, it has been delet- 
ed and not because of any change 
in the law. We think that the rul- 
ing in Sivagami Achi v. Subrahmania 
Ayyar (1) still governs the case and 
that no appeal can be allowed, in a 
matter like the one before U3* where 
the Court merely settles the order, 
in which the properties are to be 
[sQld. Our attention was drawn to a 
decision in Vedaviasa Aiyar v. Madu- 
ra Hindu Labha Nidhi Co., Ltd., (2), 
but that case is distinguishable from 
the present case for, there their 
Lordships were able to come to the 
conclusion on the facts of that case, 
that what was decided in that case 
by the Lower Court was not the 
order in which the properties 
were to be sold, but whether 
the properties of one mortgagee or 
of another mortgagee should be sold 
first. On that view, they held that 
the order was one affecting the rights 
of two defendants inter se and, there- 
fore, it was a matter which could 
come under S. 47 of the Code. Whe- 
ther this is aright view or not, we 
are not called upon to say, for here 
no such (Question arises. This is 
purely^ a matter of settling the order 
in which the sale is to take place. 

Stvagami Achi v. Subrahmaniu Ayyar 
(1) has (been followed and applied 
even to oases from the Original Side 

^2) 1924 Mad. 365. 

1924 M/ 67 & 68 
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Krishnan and Waller, jj. 

A Xc ^^l^^yuppa Chettiar — 

App^jllant. 

V. 

M. L. M. Ramanathan Chettiar — 
Respondent. 

1 1922, Decided on 

15th October 1923, from the order of 
Dt.Ct.of Ramnad, D/- 28th November 

X M • 

♦ Provincial Inaolvency Act, Sa, 80 A 4-’On 

sale of propertiea by official receiver, objection 
by claimant can be decided only by D, J, 

Where in the course of an insolvency 
prooeeiling the Official Receiver either at his 
own instance or at the instance of a 
creditor, proposes to sell properties claimed by 
a third person, the claimant may apply to 
the District Judge under S. 4 for an order to 
prevent the sale of the properties. The 
claimant cannot apply to the Official Receiver 
nor can the Official Receiver adjudicate on the 

tP.530 C.lJ 

B. Sitarama Rao and S. R. Muthu- 
swami Aiyar —for Appellant. 

M. Patanjali Sastri and C. S, Rama- 
Rao — for Respondent. 

Judgment.— This appeal is from an 
insolvency proceeding before the 
District Judge of Madura. The 
Official Receiver seems to have made 
an attempt to sell certain properties, 
on which the appellant before us put 
forward a claim that such properties 
belonged to him and not to the in> 
solvent and should not be sold. 
These properties were included in a 
mortgage decree obtained by the 
respondents against the insolvent. 
Strangely enough, the Official 
Receiver thought that he had power 
to disposed of a petition like this and 
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thinking that a prtTTia /acfe title had 

been made out by the claimant, he 
passed an order releasing the property 
from sale, holding that the properties 
belonged to the claimant. On this 

the mortgage decree-holder conceiTing 
that he was somehow or other ag- 
grieTed by the order put in an appeal 
to the District Judge. The District 
Judge thereupon came to the con- 
clusion and rightly, in our opinion, 
that the secured creditor the mortgage 
decree holder, was not in any way 
bound by any procceedings taken 
by the Official Receiverinthis matter. 
But he though t atthesame time that 
the effectof the order, if allowed to 
stand, would be deprive the secured 
creditor of his right of sale which 
conclusion we are unable to follow. 
The secured creditor undoubtedly was 
not at all affected by the order of the 
Official Receiver. On that the 
District Judge proceeded to allow the 
appeal petition before him and set 
aside the order of the Offiicial Recei 
ver without deciding whether 
the property actually belonged to the 
claimant or to the insolvent, the form 
of the order which was 
drawn np proceeded further 
and it declared that the claim 
petition put in by the claimant do 
stand dismissed. The effect of that 
order if left standing must necessarily 
be that the property should be treated 
as the insoTveit’s and not as the 
claimant's, a position which the 
District Judge did not arrive at in 
his judgment. 


We think that the whole of the 
proceeding are misconceived. In the 
first place, the Official Receiver had 
no power to make any. order in a 
rlaim petition. It isnot a power which 
has been delegated to him under S. 80 
of the Provincial Insolvency Act, V 

f 1920 If tb© wanted to 

prevent the sale of the Vjoperties as 
f ^7 fbe insolvent, hd should 

to the District Judge 
haTe app amotion under S. 4 of 

dxreot to Uke ^ao 

the Act must set aside all the 

being so, w lower Courts and 

prooei eings_tn tb ante. The 

leayethe parties in a 

clairaant rf ^ own instance or 

Receiver eitlier at his ow 

at the intance of any 


proposes to sell the properties which 
he claims to be his, may, if so advise^, 
apply to the District Judge utder Sr4 
of the Act for a proper order to be 
passed. 

We therefore allow the appeal and 
set aside all the proceedings in the 
Court and direct each party to bear 
his own costs. 

Appeal alloxed* 
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[Full Bench 

SOHWABE, C. J.. CODTTS TROTTER 

and Ramesam, JJ. 

Tirumalai (randama Kondala Naga^’ 
ya Ramakrishna Kadit'velusaini Naya^ 
kar —Petitioner-6th' Defendant — Appel- 
lant. 

V 

The. Eastern Development Corporation, 
Limited^ London — Assignee- Decree- 
holder — Respondents. 

C. M. A. Nos. 85 and 86 of 1921, De- 
cided on 2‘lth October 1923, from tho 
Qrder of District Court of Madura. 

^ (a) CivilP. C. S. 62 — Income mccrue^ 

since death of deceised zamindar and come into 
hands of representative is included in property 

Under S. 52 the income of landed property, 
which has passed from one Zamindar to the 
next the property being an impartible Raj ia 
liable to execution foi the debts of the deceased 
zamindar, IP. 537, C. 31 

Income accrued since the late Zamindar’a 
death which has come into the handa of the 
new Zamindar can be attached. It is unneces- 
sary to sell it if it is actual money. The Code 
has made ample provision for execution upon 
xhe money belonging to a deceased person in 
^he hands of another. [P. 537, C. 2.] 

^(b) Practice — Reference to Full Bench* 

Where a case was referred to a Full Beno^ 
on the ground that *• It is advisable tha* 
the rights of decree holders against the 
property of a deceased person in the hands of 
his lej^al reprejeatatives should be clearly de- 
fined ” , . , 

Hsld'. that the reference was one whicli 

ought not to have been made. tP. 537 0. 

K, V, Sesha Aiyangar — for Appel- 
lant. 

A. Krishnaswami Ayydr and C. .4. 
Seshagiri Sastri—ior Respondents. 


' OMf DEVT. ltd. (Oldfield, J.) 

Oldfield. J.—The essential facts in 
these appeals lie in a small compass. 

The decree in O. S. No. 65 of 1897 on 
the file of the Subordinate Court, Tin- 
nerelly. was for the recovery of the 
amount due on a simple mortgage by 
^le, of the impartible zamindari of 

Gantamanayakkanur. The Zamindar. 
aga.inst whom the decree was passed, 

died and was succeeded by his son 6th 

?Qna“k^?^’ present appellant, in 
1908, before any of the proceedings to 
be referred to. They began with an 
abortive attempt to recover by sale 
and the appointment of a Receiver to 
collect the profits and credit them 
against the decree. The respondent 
company then became solely entitled 
to execute it and at a sale, confirmed 
on 8th September 1914, purchased the 
zamindari. taking delivery in January 
1915, and the Receiver was then dis- 
charged. On 26th March 1915 a 
personal decree for 'the balance still 
due was passed by the lower Court 
against 6th defendant. That decree 
was set aside, as passed without juris- 
diction. But previously on 24th April 
1915 another Receiver had been ap- 
pointed to collect certain rents and 
profits outstanding for the years 1910— 

191^, after appellant became Zarain- 
dar, but before the sale, and it is the 
right to the amount oolhcted by him 
which is now in dispute. After the 
personal decree was set aside by this 
Court, another personal decree was 
obtained in the Subordinate Court, 

Tionevelly, and was transferred to the 
lower Court for execution by recorery 
of the balance due from this fund 
Appellant in E. A. No. 619 of 1917 
for restitution of a portion of it, 
which was paid out to respondent, un- 
der the first personal decree, since set 
aside, and in E. a.. No. 274 of 1919, he 
claims the balance still with the Re- 

meir respondent’s attaoh- 

®°“rt in the orders 
under appeal dismissed these applica- 


also to certain properties said to have 

Court-sa^^^- *’"® Reeeiver at 

rerv tf reoo- 

made*hv K-**®’* *?®®® PU'^ehases were 
made by him, not as Receiver, but in 
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the capacity, which he also held of 
Manager of the zamindari under the 

respondent Company; and therefore 
nothing more need be said of that 
part of the claim. The claim /n ll * 
fund is the sole matter Lw i^ di^n . 

and it has been argued, it is mrteriah 
only with reference to the question 

whet ler the fund should be regarded 

fo ^ lionds of respondent 

for the deceased Zamindar’s judgment 
debt and the personal decree obtained 
against respondent as his legal repre 
sentative, no objection haring been 
made to the assumption that the reali 

IthTf were made on 

6th defendants behalf, as though he 

had received them directly. ^ 
are &s. 5^ and 53 of the Ciril Proce 

dure Code, the foimer being relevant 
in case appellant claims the zamindari 

accrued 

from It, by survivorship and it is to be 
deemed to be property liable in his 
hands under Hindu Law for the nav 

father ; the latter in case he claims 
It by heirship. The point is that if 
respondent can proceed in execution 
against the fund at all. a quesUo" °o 

To bf objections 

to his doing so are relied on according 

to the nature of appellant’s right to 
the estate. For it is urged that, if he 
took the estate by survivorship, the 
fuad, Its income, nevertheless reached 
his hands as his absolute property and 
was not subsequently merged by him 
in It by any course of dealing; and 
It therefore is not liable as part of his 
^hare of joint property for his father’s 
debt. If, on the other hand, the estate 
was his inheritance and was liable for 
the last owners debt in his hands, the 
question raised is whether its subse- 
quent income would not aho be so as 
an accretion to it. Before dealing 
with these questions I observe that no 
issue was joined and no evidence was 
given in the lower Court as to the 
nature of his succession ; and no sug. 
gestion was made and no finding was 
recorded as to any conduct by him in. 
dicative of an intention to mersre 

these profits, which in the first instance 
were certainly separate property, in 
the zamindari and, if the zamindari 
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was family property, to impress them 
with that character. On the latter 
point the only possible conclusion is 
no doubt in the negatire. For he 
never obtained the profits, which were 
with the Keceiver from their realiza- 
tion, and had no opportunity of treat- 
ing them as possessing one character 
rather than the other. The former 
also is not material. For, if the zamin- 
dari is ancestral or family property, 

I still hold that the fact is relevant 
only for the purpose of determining 
the person entitled to succeed to it, 
not the nature of his rights in it on 
succession, which will in any case be 
a right to it as separate property with 
the full power of enjoyment and alie- 
nation, which has been recognized 
fully by authority. It will serve no 
useful purpose to state my reasons for 
this conclusion at any length, since I 
can add nothing to the enumeration of 
authorities at the date of decision of 
the Privy Council in Baijnath Prasad 
Singh v. Tej Bali Singh (1), in Mayne’s 
Hindu Law and Usage, 9th Edition 
796, except that this decision seems to 
me in no degree to entail the conclu- 
sion reached in Shri Shiva Prasad v. 
Banmohan (2), or to displace that 
reached by this High Court in Rajah 
of Kalahasti v. Achigadu (3), Zamindar 
of Karvetnagar v. Trustee of Tirumalai, 
Maharaja of Bobhili v. Zamindar 
of Chundi (5) and Somasundara v. Mu^ 
rugappa Chettiar (6). 

On the basis, however, that the 
zamindari is separate property inhe- 
rited by Appellant and that therefore 
only S. 52 need be considered, two 
questions of some difficulty 'and import- 
ance have been raised, which should, 
we think, be laid before a Full Bench. 
The first is whether in such a case not 
only the inherited property is liable 
for the debts of its deceased owner but 
also the profits, such as the fund at 
present in dispute, which have accrued 
from it after his death ; and the second, 
whether clause 1 of S. 52 authorizes 


(1) [1921] 43 All. 228 (P. C.) 

(2) 1922 Patna 529. 


(3) 

(4) 

(5) 


[1907] 30 Mad. 454. 


[1909 

1911 


32 Mad. 429. 
35 Mad. 108. 


(6) [1912] 36 Mad. 325. 


execution against a deceased s proper- 
ty in the hands of his legal represen- 
tative in this extended sense and by 
any method other than that actually 
specified in it, attachment and sale. 
The first question is one of substantive 
right, the second one of procedure and 
construction, its importance being 
that, if it must be answered in the ne- 
gative and if respondent’s attachment 
cannot, in consequence of the nature 
of the property be followed by a sale, 
that attachment was not authorized by 
the section and can be no obstacle to 
Appellant’s claim. 

On the first of these questions there 
is no doubt the clear principle that the 
deceased’s assets are liable for his 
debts. But it is argued on behalf of 
Appellant that the assets include only 
what is available during deceased’s 
life-time and can be described as 
accruing to him, not what may become 
realizable only after his death. On 
the other hand, the contrary is argued 
in accordance with general principle 
as supported by Engliah authority and 
with the Statute Law of India, regulat- 
ing the distribution of estates by exe- 
cutors or administrators. As regards 
the former, it seems clear that in 
England goods which have accrued by 
increase since the death of a testator 
are assets, this having been so always 
in respect of personal property, vide 
Williams on Executors, 11th Edition, 
1872 ; and, although real property be- 
came assets only in consequence of a 
course of legislation ending with the 
Land Transfer Act (60 and 61 Victoria, 
Ch. 65), there has never been any 
doubt that so far as It is assets, its 
profits also are liable as assets, be 
cause they are accretions to it. In re 
Hyatt C?) explained in Tn re Moore (8). 
In India the Succession Act (X of 
1865) and tbe Probate and Adminis- 
tration Act (V of 1881) no doubt con- 
tain no general provision as to accre- 
tions, but they are dealt with in con- 
nection with specific legacies and in 
connection with the residue in sections 
309 and 310 of the former, and 128 and 
129 of the latter and under other sec- 
tions, of both Acts they are liable 

(7) 38 Ch. D. 609, 

(8) [1907] 2 Ch. 304. 



1 924 Kadirvelusami t. Eastern 

subject to the other rules laid down 
for the distribution o: the estate equ< 
ally with property, with which they 
are connected. It is true that there is 
nothing in the latter Act regarding 
accretions to the estate of an 
intestate and their liability in the 
hands of an administrator for his 
debts. But it may fairly be con- 
tended that their liability will be the 
same, whether there is or is not a will 
and further whether or no the estate is 
distributed -by an administrator appoin- 
ted by the Court. This reference to 
the Statute Law, which is not directly 
applicable to the fund in dispute, is of 
course relevant only as indicating that 
the English Law as to accretions has 
been adopted in India ; but • even such 
an indication is important, when very 
little authority regarding them and 
their liability for debts has been addu- 
ced. For only two decisions, which are 
really in point have been cited, and in 
(1) Azeemunnisa v. Ameer Unnisa Kha^ 
toon (9) the liability is maintained but 
without any discussion. So also it 
was negatived in Rani Kanno Dai v. 
B. t/. Lacy (10), the portion of the 
judgment at present material being, 
however, obiter, since the right to 
execute against accretions was then 
negatived also by an agreement with 
the heir. In Rajah of Kalahasii v. 
Prayag Dossjee Varu (11), however 
the creditor's right to proceed against 
accretions was recognised on full 
consideration, the case last mentioned 
being distinguished and In re Hyatt 
(7) being referred to. There is certain- 
ly very little authority on a question, 
which, it might be supposed, would 
have been raised and decided in 

all the Presidencies. Bat we 

have been shown no reason for 

refusing to folio v the decision of 
this Court just cited, and I should 
have been prepared to decide in ac- 
cordance with English Law and the 
rule to be deduced from Indian Statu- 
tes that accretions are liable, if it 
were not advisable tc leave the matter 
open for determination in connec- 

tion with the further question now to 
be stated. 

(9) 15 W. R. 285. 

(10) [1897] 19 All. 835. 

(11) [1916] 30 M.L.J. 391. 
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On the assumption that the conclu- 
sion just suggested is correct, we 
have next the facts that S. 51 of the 
Civil Procedure Code in terms au- 
thorises execution only by attachment 
and sale and that this method of 
execution is not applicable to a fund, 
such as that now in dispute, Execu- 
tion by attachment and sale is applU 
cable only to the descriptions of pro- 
perty, to which that method of execu- 
tion is applied in O. 21 and this 
fund is not one of them since other 
methods of realization are provided. 
When money in the hands of a third 
person is concerned. No doubt a debt 
due to the judgment-debtor may be 
attached and sold under 0. 21, Rr. 46 
(1) (a) and 79 (3). But, although the 
fund in the hands of the Receiver 
may be payable to the appellant or to 
respondent, if he can claim it in any 
other way, for instance, in administra- 
tion proceedings it is not a debt due 
to the former for money had, and 
received, or otherwise, when it reach- 
ed and is being retained by the Recei- 
ver (in spite of the invalidity of 
his appointment) in consequence of 
and subject to the orders of the Court 
and on its behalf. The case in fact is 
covered, as regards attachment by 
S. 52 and as regards further proceed- 
ings by the reference to the further 
orders of the executing Court therein; 
and if the reference to attachment 
and sale in S« 52 is to be read literally, 
the respondent’s claim based on the 
application of that section must be 
rejected. This, it may be observed, 
refers directly to the poition of the 
fund, which is still with the Receiver. 
As regards the portion already paid 
to respondent, restitution of which is 
asked for in E. A. No. 619 of 1917, it 
may be pointed out that it was in 
fact paid out on the order of the Court 
and without execution by sale. 

The question is then whether the 
limitation to attachment and sale of the 
methods of execution open to decree- 
holders, such as respondents, which 
a strict contruction of S. 52 entails, 
should be sustained. It is true that a 
reason for such limitation is difficult 
to conjecture, particularly in view of 
the general reference to execution 
without specification of any method 
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in S. 50 dealing with decrees obtained 
against the deceased himself and only 
to be enforced against his representa- 
tiyes. Against this, however, it may 
be suggested that the intention of the 
legislature was to restrict execution 
against the deceased's property to 
cases in which liability is clear and 
identifiable, moveable or immoveable 
items of it are available for sale, in- 
sisting in accordanc;© with some prin- 
ciple corresponding with that of the 
Administration of Estates Act (3 and 
4, William IV, Ch, 104) on the credi- 
tor obtaining an administration 
judgment in others. Vide In re Moore 
(8) already referred to. That Act, it 
may be pointed out, did not deal with 
claims such as those covered by S. 50, 
which had not become merged in a 
judgment before the testator’s death 
and which were left to be recovered 
in India, as they were recoverable in 
England, by ordinary execution, vide 
Williams on Executors, 11th Edition I, 
778, And the use in the Cod© of the ex- 
pression “property” instead of “assets 
of the deceased” may be consistent with 
this view; for the latter terra has been 
in’^use in India since the Succession 
Act of 1865 and it is possible that the 
former replacing the term “estate” in 
the Code of 1882, may have been 
deliberately preferred in order to 
avoid the implications, which a 
reference to “ assets ” would have 
entailed. 

All this however, is conjectural; 
and the actual wording of the section 
IS the firmer ground for a conclusion. 
Respondent contends that a free 
construction is made necessary by 
the inconvenience, if not the absurdity, 
of the result of adherence to the word- 
ing as it stands and that for “attach- 
ment and sale” we should read 
attachment or attachment and sale” 
or else that the sentence should run 
simply ‘it may be executed against 
any such property,” the words 
“attachment and sale” being merely 
a generic reference to execution pro- 
cedure other than that relating to 
arrest. But it may be doubted whe- 
ther the incovenience or absurdity 
involved by a literal construction is 
great enough to justify these violent 
suggestions. As regarde the first, 
more would still be required in the 


present and other cases, since attach- 
ment alone would not be sufficient to 
give the decree-holder his remedy and 
a reference to his obtaining the fur- 
ther orders of the Court would be 
required, vide O. 20, Rr. 52 and 53; 
and provision for equitable execution 
by the appointment of a Receiver 
under O. 40, R. 1, would still be want- 
ing. As regards the second, it is true 
that the enumeration in S. 51 of 
methods cf execution specifies, apart 
from the residuary item (e) and the 
appointment of a Receiver as item (d), 
only attachment and sale, item (6) 
as an avaiable method of recovering 
under a money-decree from the pro- 
perty of the judgment-debtor. But, 
if S. 51 is read in the light of O. 21, 
it cannot be regarded as exhaustive 
and, as it was first enacted in any 
form in the present Code, it cannot 
control the intepretation of S. 52, 
which is almost identical with S. 252 
of the Code previously in force. Nei- 
ther suggesiion is in any degree pro- 
babilized by the context and the 
improbability that the legislskture 
through oversight excluded the remedy 
appropriate, in certain cases is really 
all that Respondent can rely on. 

As observed already in connection 
with another portion of the case, 
there is very little authority regard- 
ing the liability of a fund such as 
that now in dispute and there is not 
likely to be more regarding the way, 
in which that liability can be en- 
forced. In Rajah of Kalahasti v. 
Sree Mahant Prayng Dassjee Yarn (11) 
already referred to, the latter ques- 
tion did not arise, as execution was 
being taken against the legal represen- 
tative’s own property under S. 52 
(2); and no decision deiling with that 
question in connection with other 
descriptions of property for which 
«ale is not the appropriate method of 
execution, has been shown us. My 
learned brother is, I understand, more 
inclined than I am, to a construction 
of S. 52, such as respondent contends 
for; and it is advisable that the rights 
of decree-holders against the property 
of a deceased person in ihe hands of 
his legal representative should be 
clearly defined. We therefore refer 
for the decision of a Full Bench the 
questions above stated. 


1924 Kadirvelusami v.Eastern Dev 

Venkatasubba Rao, J. — As my 

learned brother has very fully dealt 
with the questions raised, I shall in 
a few words state what my own view 
on the point is. Subsequent to the 
passing of the decree against the 
Zamindar he died and was succeeded 
by his son, the appellant before us. 
The respondent Co., assignee-decree 
holder, executed the decree and pur- 
chased the zamindari at a sale con- 
firmed on 8-9-1914 and took delivery 
thereof in January 1915. On 23-3-1915 
a personal decree for the balance due 
was passed against the appellant, and 
on 24-4-1915 a Receiver was appointed 
to collect rents and profits outstand- 
ing for the faslis 3321 to 1323 (1911 
to 1913), that is, for the period bet- 
ween the death of the previous Zamin-~ 
dar and the sale referred to above. 
The personal decree was however, set 
aside on 5-3—1917 as passed without 
jurisdiction and another personal 
decree was obtained on 24-9-1917. 
The following items of property were 
attached on t'-3-1918 * — “ (1) Amounts 
due under decrees in rent-suits obtain- 
ed by the Receiver, (2) arrears of rent 
due to the judgment-debtor for faslis 
1321 to 1323.” The learned District 
Judge observes • “The real dispute 
relates to the outstandings of the 
estate in the shape of rents and mesne 
profits for faslis 1321 and 1323, whe- 
ther decreed or not, and whether 
realized or not.” The Lower Court 
upheld the right of the respondent to 
the items attached. 

Two questions were argued before 
us, one relating to mere procedure 
and the other to substantive rights of 
the parties. 

Dealing first with the question of 
procedure raised, I find it difficult to 
understand how on the facts stated by 
the District Judge the points urged by 
the learned vakil for the appellant 
arise at all. His contention is this: 
under S. 52 of the Civil Procedure Code 
when a decree is passed against a 
party as the legal representative of a 
deceased person and the decree is for 
the payment of money out of the 
property of the deceased, the decree 
may be executed by the attachment 
apd sale of any such property. The 
personal decree in execution of which 
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the Receiver was appointed having 
been subsequently set aside, the 
appointment of the Receiver was void 
and any amounts realized by him, or 
decrees obtained by him, should be 
regarded as moneys in his hands or 
decrees obtained by him not in his 
character of Receiver, but as an utter 
stranger. But I do not find it stated 
that the Receiver was in possession 
of any moneys at all. But whatever 
the true facts may be, the assumption 
underlying the argument is that 
under S. 52, there cannot be an attach- 
ment of property unless the pro- 
perty can be sold in execution. 
Turning to the words of the section 
the argument is put in this way: 

The decree may be executed by the 
attachment and sale of the property.” 
If the property against which execu- 
tion is taken out happens to be pro- 
perty which cannot under the Code be 
sold subsequent to the attachment, the 
attachment cannot be effeted at all- I 
assume that there is such property 
in the hands of the Receiver. For 
instance, if he had cash or currency 
notes, the property may be attached 
but it cannot be sold. In that event, 
is there immunity in the case of cash 
or currency notes on the mere 
ground that when attached there can- 
not be a sale under the provisions of 
the Code? O. 21, R. 56 provides that 
when the property attached is coin 
or currency-notes the Court 
may direct that such coin or 
notes be paid over to the decree- 
holder. Thus the plaintiff obtains 
satisfaction of the decree without 
having to sell the property attached. 

To take another similar instance, 
under O. 21, R. 53 when the property 
attached in a decree the creditor who 
has attached the decree may proceed 
to execute the attached decree and the 
net-proceeds may be applied in 
satisfaction of the decree sought to 
be executed. If the argument of the 
appellant is correct, if a debtor dies 
leaving assets in the shape of decrees 
obtained by him or ready cash, they 
will not be available to his creditors 
for the mere reason that the assets 
left, happen to be in that shape. One 
would expect that if a debtor died 
leaving cash, and there was no ques- 
tion of the cash having been secreted 


536 Madras KadirveluSami v.EaSTERNDevt Ltd (Venkatasubba Rao,J.) 1924 


or otherwise disposed of, the creditor 
would be most easily enabled to 
obtain satisfaction of his debt. There 
would be no need to go through the 
lengthy execution- proceedings which 
should be had if the assets left hap- 
pened to consist, say, of immoveable 
property. But the contention curious- 
ly is that in that very event the 
creditor is without a remedy. What 
are the further implications of this 
position? If a decree is passed against 
a legal representative of a deceased 
person the decree-holder can never 
ask for appointment of a Receiver in 
execution. S. 51 clearly lays down 
that one of the methods of executing 
a decree is by appointing a Receiver. 
O. 40, R. 1 enacts that the Court 
may appoint a Receiver of any pro- 
perty whether before or after decree. 
If a decree is obtained against a debtor 
in his lifetime, a Receiver may be 
appointed in execution to realize the 
debts due to the debtor; but if a 
decree is obtained after his 
death against his legal representa- 
tive, such a course is not open to the 
decree-holder ; and that is the argu- 
ment, and I need hardly say that this 
leads to an absurdity, O, 21, R. 46 
provides that in case of a debt not 
secured by a negotiable instrument, 
the attachment shall be made by a 
written order prohibiting the creditor 
from recovering the debt and the 
debtor from making payments thereof 
and that a debtor so prohibited may 
pay the amount of his debt into Court 
and that such payment shall discharge 
him effectually. If the contention of 
the appellant is correct, the debt 
attached must be sold and the debtor 
cannot pay the amount into Court, it 
is beyond the power of the Court to 
receive it, but the debt must ba sold. 
I cannot believe that the legislature 
• intended that such absurd consequen- 
ces should ensue. 

In my opinion the words “ attach- 
ment and sale,’* in S. 52 must not be 
literally construed, as a too literal 
interpretation leads to inconvenience 
and absurdity. S. 50 refers to ;execu- 
tion of the decree where judgment- 
debtor dies after the decree but before 
the decree is satisfied. S. 52 contem- 
plates proceedings in execution when 
the decree is passed against the legal 


representative himself. The object of 
the two sections seems to be to enact 
that the property of the deceased 
debtor shall alone be liable. S. 51 
provides various methods of execution 
and when any of those methods is 
appropriate, it is not the scope of 
S. 52 to exclude that particular 
method. The words used are inapt 
but the construction which I am 
inclined to adopt seems to be the 
only reasonable construction. 

Next dealing with the construction 
of substantive rights raised, my learn-, 
ed brother has dealt with it, at^ con- 
siderable length and it will serve no 
useful purpose to once again discuss 
the various English authorities that 
were cited before us. The result of 
the authorities appears to be that in 
England the income is treated as 
assets for the purpose of payment of 
debts Is there any reason for refus- 
ing to give effect to this rule in India ? 
I see none. I shall first take the case 
of a man dying leaving property 
which his successor inherits. Why 
should the successor in such a case be 
treated differently in India and be 
held not to be under an obligation to 
pay the deceased’s debts out of the 
income of the property in his hands ? 
The heir or successor may, if he 
chooses, sell the property immediately 
after the debtor’s death. In that 
event he gets no income whatsoever 
from the property. Or the heir may 
derive income from the property and 
pay debts from, and out of the income. 
If the income so derived is sufficient 
for the payment in full of the debts, 
the corpus remains in the bands of 
the heir and it will remain at his 
absolute disposal. But if the heir 
chooses to derive an income and the 
corpus itself is not sufficient to pay 
the debts, I fail to see why the income 
should not be available to the credi- 
tors. That is to say, there is no 
reason why a succesorwho postpones 
the sale of the corpus or defers the 
payment of the debts should be in a 
better position than one who the 
moment after the deceased’s death 
disposes of the property or discharges 
the debts. In the case of a son liable 
to pay out of joint family property 
his father's debts, there is even greater 
reason to apply the rule. The son is 
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liable under the Hindu Law to pay 
the debts not only out of his father's 
share of the property but also out of 
his own share. How then can he be 
heard to say that the income from the 
property is not liable ? 

Turning to the case of an impartible 
estate. I find that it is difficult to 
distinguish it for this purpose from 
the case of an ordinary partible estate. 
Whether in the hands of the father it 
was self-acquired property or joint 
family property and whaterer the 
rule of succession applicable may be. 
I cannot imagine how the case of an 
isapartible estate can be put on a 
different footing for this purpose 
from any other kind of property. The 
argument that accretions are the ab- 
solute property of the successor does 
not in the least touch the question. 
They may be the son’s absolute pro- 
perty in one sense. But they are not 
necessarily his absolute property in 
the sense that they are not available 
to the father's creditors to the extent 
they are required for the discharge of 
his father s debts. 

In the result, I agree in the Order 
of Reference proposed by my learned 
brother. 

Opinion of the Full Bench 

Schwabe. C J. — Th s reference ought 
not to hare been made to this Bench. 
The two Judges who heard the matter 
were agreed, and I see no reason for 
adding anything to their statements 
on the points on which they were 
agreed. 

The first point is quite a simple 
one, whether, under S. 52 of the Civil 
Procedure Code, the income of landed- 
property which has passed from one 
Zamindar to the next, the property 
being an impartible Raj, is liable to 
execution for the debts of the deceased 
Zamindar. that is to say, in this oase. 
the father of the appellant. Oolagappa 
Chetti V. Arhuthnot (12) is a direct 
authority for the proposition that the 
income of such property is liable. 
The English law is perfectly plain, 
and to the same effect, as laid down 
in a long series of cases relating to 
the inoome from realty which has 
descended to the heir-at-law. Stratford 

(12) [1875] 1 I. A. 268. 
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T. Ritson (13) is a good instance, in 
which it was held that the income of 
such real property is liable for the 
debts of the deceased as his assets in 
the hands of his heir, though it is 
not to be taken until the corpus is 
exhausted. 

There is a further point raised by 
the reference as to whether the money, 
inoome accrued since the late Zamin- 
dar’s death, which has coma into the 
hands of the new Zamindar can be 
attached and sold. It can be attached, 
and it is unnecessary to sell it. The 
Code has made ample provision for 
execution upon the money belonging 
to a deceased person in the hands of 
another. There was no necessity to 
refer that point, nor do I think it 
necessary to say anything about it. 

The appeals are dismissed with 
costs. 

Coutts Trotter, J.— I think that 
this case is covered by the decision in 
1 I. A. 268 and I venture to put in my 
respectful protest against the reason- 
ing on which this case was referred 
to this Bench. My brother Oldfield 
says ; — “It is advisable that the rights 
of decree-holders against the property 
of a deceased person in the hands of 
his legal representative should be 
clearly defined.” Personally I protest 
against a Bench being called upon to 
define generally the rights of decree- 
holders and I entirely decline to do 
so. It is enough to say that this case 
is covered by 1 I. A. 268, and this 
appeal should be dismissed with costs. 

Ramesam, J. — I agree. 

Appeals dismissed. 

(13) 10 Bear. 2S. 
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Phillips and VENKATAsaBBA 

Rao, JJ. 

B. Bhavamma and others — Defen- 
dants — Appellants. 

V. 

B. Ramamma and others — Plaintiffs — 
Respondents. 

F. A. No. 81 of 19^2, Decided on 5th 
November 1923, from the decree of 
Addl. Sub. J. Kistna in O. S. No. 14 of 
1920. 
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% (a) Evidevce Act, S. 33 — Strict require^ 
ments can be dispensed uith by consent of 
parties. 

The person against whom the evidence is 
■ought to be used may* waive the benefit of 
the provisions, which are intended for his 
security and the strict requirements of the 
section maybe departed from by consent of the 
parties. 43 Mad, 609 foil. (P. 538, O. 1] 

★ (6) Evidence Act, S. 145 — Third party's 
statement can not be used to contradict. 

To hold that a witness may be contradicted 
by previoui inconsistent statements, not of 
himself but of a third party, would be against 
principle and ooposed to this section, 

[P, 538, C. 21 

A. Krishnas'wami Aiyar and P. 

■ Bapiraju — for Appellants. 

C. V. Ananthakrishna Aiyar and C. 
Rama Rao — Respondents. 

Judgment. — The plaintiff and the 
1st defendant are the widows of one 
Janakiramiah, who died on the 6th 
of October 1919, at his Tillage Pandi- 
thavalloor, learing property of consi- 
derable value. The plaintiff claims a 
partition of the property and deli- 
very to her of a moiety thereof. 
The 1st defendant resists the suit, on 
the ground that the late Janakira- 
miah left a will, and the question to 
be decided in this suit is whether the 
document put forward was the last 
will of the deceased. The learned 
Subordinate Judge has come to the 
conclusion that it was not executed 
by Janakiramiah and that it was 
brought into existence by the 1st 
defendant and others, some time sub- 
sequent to his death. We have care- 
fully gone into evidence, and we are 
satisfied that Janakiramiah did not 
make the will in question and that 
jthe 1st defendant is bound to fail. 

The learned Vakil for the appel- 
lant commented on the judgment and 
suggested that it did not show that 
the Subordinate Judge applied his 
mind to the evidence, before record- 
ing his finding. The judgment no 
doubt, is far from satisfactory, but on 
the evidence and on the probabilities, 
we are clearly of opinion that the 
1st defendant has signally failed to 
make out her case. 

[The judgment then dealt with evi- 
dence and proceeded as follows.] 

No doubt the alleged Will has been 
attested by several persons in the 
village, including the Karnum and the 
Village Munsif; but we are satisfied 
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that the 4th defendant has made use 
of his influence and wealth, in order 
to bring into existence this will, with 
a view to defeat the plaintiff’s claim. 

There is one further matter which 
requires notice. Ex. VI is the 
deposition of the plaintiff’s father, in 
the enquiry held by the Sub-Regis- 
trar, in connection with the register- 
ing of the Will in question, That 
deposition was filed in the Lower 
Court, on behalf of the defend- 
ants and apparently without objec- 
tion on the part of the plaintiff. Mr, 
A. Krishnaswamy Iyer, the learned 
Vakil for the appellants, urged that 
he could rely upon this deposition 
and cited Jainah Bibi Saheba v. 
derally Sahib (1), in support of his 
contention. The argument is utterly 
untenable. Under S. 33 of the Indian 
Evidence Act, the evidence, given by 
a witness in a former proceeding, is 
admissible in a later proceeding, if 
certain conditions prescribed by it 
are found to exist; and it was held in 
Jaivab Bibi Saheba v. Hyderally 
Sahib (1), that the person against 
whom the evidence is sought to be 
used may waive the benefit of the 
provisions, which are intended for his 
security and that the strict require- 
ments of the section may be depart- 
ed from, by consent of the parties. 
We fail to see how this case can be of 
any use to the appellants. They do 
not seek to make the evidence, given 
by the plaintiff’s father in the pre- 
vious proceeding, substantive evi- 
dence in the case; indeed they do not 
desire to rely upon that deposition at 
all, as, on very essential points it is 
bound to be against them. But it is 
relied upon for the purpose of con- 
tradicting the plaintiff’s statements 
in her deposition in the present case. 
By S. 45 of the Indian Evidence Act, 
the credit of a witness may be im- 
peached by proof of his former in- 
consistent statements; and before a 
witness can be impeached he must be 
given an opportunity of making any 
explanation which is open to him. 
To hold that a witness may be con- 
tradicted by previous inconsistent 
statements, not of himself but of a 
third party, would be against 

(1) [1920] 43 Mad. 609 (F. B.) 


1924 


KandaswAMI GouNDAN. In Re, (Spencer, J.) 
principle and opposed to this section, 


Wext^ Mr. Knahnaswarai Iyer areu- 
ed that Er. VT would be admissible 
under S. 11 of the Evidence Act. This 
section, in our opinion, is clearly in- 
applicable and the oases cited by 
him, namelj. Oyannessa r, Mobara- 
kannessa ('Z) and Naro Vinayuk Pat. 
vardhan v. Harhari Bin Raghunath (3), 

do not seem to be any authority on 
the point. 

It would appear that item 9 of Sch. 
A, was alienated in the life-time of 
Janakiramiah and it is excluded from 
partition by consent. 

The extent of item 1 of Sch. B. is 
not admitted by the appellant. But 
as the identity of the property is not 
disputed, it is unnecessary to decide 
the extent of the land. We accept 
the Subordinate Judge^s finding as to 
the rate of the mesne profits. 

In the result, the appeal fails and is 
disra seed with costs. 

Appeal dismissed. 


(2) 

1901 

25 Bom. 210. 

(3) 

1892; 

16 Bom. 125. 
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Spencer, j. 

Kandaswami Ooundnn^ In re. 

Or. Rer. No. 306 of 1923, and Cr. 
R* P . No. 229 of 1923, Decided on 10th 
October 1923, from the judgment of 
Joint Magistrate of Dindigul in Cr. 
App. No. 9 of 1923. 

Penal Code^ 8. S6S — Resistance to Reve. 
nue Inspector in execution of dittraint for 
arr^rs of revenue is an offence though warrant 
of distraint is addressed only to village head, 
fftan, his suhordinaU, 

warrant of diitraint waa addrea- 
^ to tbe village headman and not to the 

superviaiDg the 
headman, as it was hia 

specially en- 

Revenue Ins- 
pector constituted an oftenoe under S. 353. 

IP. 539, C,t2] 

tioner^' Atyar — for peti- 

ioT'tt Crott Prosecutor- 
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Order. I am unable to accept the 
suggestion that the olfence committed, 
by the accused in resisting the Rere- 
nue Inspector, who distrained proper, 
ty of the accused for arrears of reve- 

of an otfence under 
o. 353, I. p. C. f('r the sole reason that 

the warrant of distraint was addres- 
sea to the village headman and noti 
to the Revenue Inspector. The latte, 
was supervising the work of the head- 
man, as it was his duty to do, and he 

had been specially enjoined by his 
superior, the Tahsildar, to attend to 
the work of distraint. The cases of 
Quee7i Empress v. Dalip (Hand Rex. 
V. Roxburgh (2) are distinguishable. 
In the former there was a failure to 
comply with the strict requirements 
of S. 56 of the Code of Criminal Pro- 
cedure which failure made the act of 
the constables unauthorised, aad in 
the latter, the constable acted lawfully 
though not in the exercise of his duty 
as a police officer. 

The conviction, therefore is legal 
under S. 3.53, I. P. C. and in respect of 
the charge of insult (3. 504. 1. P. C.) 
which was added at the trial, there is 
evidence to support it, and no rebut- 
ting evidence. 

P. W. 4 does not speak to the insult 
and P, W. 5 does not say what words 
were used, though he says that the 
accused uttered defamatory language. 
Ex. A, a statement taken at the time, 
also corroborates it. I consider it un- 
necessary to call upon the joint Ma- 
gistrate to find distinctly whether 
this charge was proved. 

As regards sentence, the accused was 
awarded two sentences, one of three 
months* and one of two months* rigor- 
ous imprisonment to run concurrently. 

He has already undergone V8 days, 
imprisonment and I consider that he 
has had a sufficient lesson for losing 
his self-control and daringly resisting 
the officers of Government. After 
all, the bull was attached, and tbe 
G-overnmeni demand was satisfied. 
No one was physically injured. The 
affair assumed a serious importance 
because the Revenue Inspector was 
flouted and the authority of the Reve- 

(1) [1896] 18 All. 246. 

(2) 12 Cox. Or. cases 8. 
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March, 1923 published in the Fort St, 
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nu® Authorities to collect the arrears 
of revenue was set at naught. 

I reduce th*^ sentence to the amount 
of imprisonmnent already undergone 
and direct that the accused be released 
from his bond. 

Sentence reduced* 
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Sghwabe, C. J. and Waller, J. 

S. Tirumala Reddi^ In Re. 

Or. R. C. No. 355 of 1923. Decided on 
4th October 1923, for the orders of 
H. C. under S. 438 of O. P. C. by D. M. 
North Arcot, D/-14th May 1923. 

^ Penal Code, S» 179 — Conduct of accused, 

S. 179 has nothing whatever to do with the 
conduct of accused persons in Court. 

[P. 540, C. 2] 

V,L. Ethiraj for Public Prosecutor — 

for the Crown. 

Schwabe, C. J.— This is a reference 
by the District Magistrate of North 
Arcot, under S. 438 of the Code of 
Criminal Procedure, in relation to a 
conviction by the Sub-Magistrats of 
Gudiyatham of one Tirumala Reddi 
under S. 179 of the Indian Penal Code, 
he being fined Rs. 10, in default, 
seven days’ simple imprisonment. 

The facts appear to be that the ac- 
cused had been summoned for some 
offence before the village Panchayat 
Court at Kandiapedu, he being charg- 
ed with instigation to beat. On being 
charged before that Court he said he 
would not make any reply and re- 
mained silent. The Panchayat Court 
thereupon sanctioned the prosecution 
of the accused under S. 179 of the 
Indian Penal Code. S. 179 runs, 
“ Whoever, being legally bound to 
state the truth or any subject to any 
public servant refuses to answer any 
question demanded of him touching 
that subject by such public servant in 
the exercise of the legal powers of 
such public servant, shall be punish- 
ed.” The procedure before the Pun- 
chayat Court is governed by the 
Madras Act II of 1920 and the rules 
made in pursuance of S 78 of that 
Act. The rules have been published 
and are to be found ' Government 
Order No. 672 of 1922 dated the 2nd 


George Gazette. By Rule 36, “ If the 
accused pleads not guilty or declines 
to plead, the Court shall proceed to 
examine the complainant, if any, 
the witnesses for the prosecution and 
the witnesses of the accused.” Those 
rules made the procedure of this 
Bench Court precisely the same in 
respect of the pleading of the accused 
as the provisions of the Criminal Pro- 
cedure Code, which apply to other 
Courts in this country. As far as 
this matter is concerned, they come 
to this, that an accused is not bound 
to answer any question put to him at 
all, and can, if he likes, decline to 
plead, and, if he declines to plead, 
the case goes on, just the same. In 
my judgment, S. 179 of the Indian 
Penal Code has nothing whatever to 
do with conduct of accused persons in 
Court. What they have to do 
and what they have not to do is 
provided by the Code of Criminal 
Procedure where it applies, and by 
the rules governing a Panchayat 
Court where they apply. This con- 
viction of the accused under S. 179 of 
the Indian Penal Code was entirely 
wrong. No offence under that section 
had been commilted. The order of 
conviction must therefore, be set 
aside, and the fine, if paid, must be 
refunded. 

Panchayat Courts have got ample 
powers to deal with such cases. They 
can simply go on with the case. Hav- 
ing heard the evidence, if they choose 
to convict, their conviction will be 
perfectly in order, although the ac- 
cused has failed to plead, and although 
the accused by his demeanour has 
been contemptuous of the Court which 
has been trying him. 

Waller. J. — I agree to the order 
proposed. It is quite clear that S. 179 
of the Indian Penal Code has no 
application to a refusal to plead to a 
charge. 

Order set aside. 
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Krishnan, j. 

A, R. P. i?. Viswanathan Chetty 

Defendant — Petitioner. 

Y. 

Jf. N, M, Somasundaram Chetty 

Plaintiff — Respondent. 

C. R. P. No. 582 of 1923, Decided on 
5th November 1923. from the order of 
Dist. Munsif, Devakottah, D/- 16th 
March 1923. 

% Civil Pro* Code*t 0 , 16 Br* 19 and SI — Ap' 
pHcability. 

Rules 19 and 31 of 0. 16 do not apply where 
party of his own aocord desires to examine 
himself on commission. Further, defendant's 
applioation -is less strictly dealt with than 
plaintiffs'. IP. 511 C. 1] 

Civil Pro* Code.^ O. B6 B* 4 and S* 116 — 
Revision — Befusing to allow defendant to 
examine himself on commission when plaintiff 
was so examined^ though hothlived outside 
jurisdiction was held revtsable* — C. P* Code 3, 
116, 

Where the defendant had been a resident of 
Rangoon with his family for many years and 
he was served with summons there, and the 
plaintiff himself was a resident of Rangoon 
and was examined on commission himself 
there. 

Held : in these circumstances the defendant 
should have been allowed to be examined on 
commission. The watching of his demeanour 
was not a sufficiently strong ground to justify 
the dragging of the defendant all the way 
from Rangoon to India. 40 M. 793 Exp. 

Held : further that the ommission to exa- 
mine defendant on commission amounted to 
material irregudarity [P. 541, C. 2] 

G* Krishnaswami Aiyar and R, 
Swaminatha Iyer — for Petitioner. 

E. Doraiswami Aiyar — for Respond- 
ent. 

Judgment. — In this case the dis- 
trict Munsif has refused to issue a 
commission to examine the 2nd de- 
fendant as his own witness, and the 
revision is against that order. The 
learned Munsif dismissed the peti- 
tion rather summarily without noti- 
cing the Importance of the fact that 
the defendant was the person 
applying and without his attention 
having been drawn to the cases which 
show in what manner a Court should 
deal with an application of a defen- 
dant to examine himself as a witness 
on commission as distinguished from 
an application by a plaintiff. 'A refer- 
ence to the case of Rose v*Woodford (1) 

~U) 1X894] 1 Oh. 38. ~ 


and to the case Sara Kumar v. 
Ram Chandra (2) will show how a 
defendant's application should be dealt 
with. In this case a defendant has 
been a resident of Rangoon with his 
family for many years. He was 
served with summons there. The 
plaintiff himself was a resident of 
Rangoon and was examined on com- 
mission himself there. In these oir 
cumstances the defendant should have 
been allowed to be examined on com- 
mission. The watching of his de- 
meanour which the lower Court 
referrs to, in support of its order is 
not a sufficiently strong ground to 
justify the dragging of the defendant 
all the way from Rangoon to 
Raranad. I would therefore set aside 
the order of the Munsif and direct 
him to issue a commission to exa- 
mine the defendant in Rangoon as 
prayed by him. 

It was argued that this was not a 
proper case for intervention in revi- 
sion and reliance was placed on the 
observations of their Lordships in 
page 799 of the case in Balakrishna 
Udayar v. Vasudeva Aiyar (Z). 

Their Lordships recognise irregular 
exeroise'of jurisdiction as a ground for 
interference as the section also says. 
I think this is a case of such irregular 
exercise of the lower Court’s powers 
in examining witnesses. In refusing 
to examine defendant on commission 
in the circumstances of this case the 
Court is acting with material irregu- 
larity as it might lead to his evidence 
being lost to the defendant alto- 
gether. The objection that it is not 
open to this Court to act in revision 
is therefore overruled. 

The Respondent will pay the costs 
of the petitioner in this Civil Revi- 
sion Petition but I do not interfere 
with the order as to costs in the lower 
Court. 

Petition allowed. 


(2) 1922 Cal. 42. 

(3) [1917] 40 Mad. 793— 44 I.C. 
261.— 33 M.L.T. 69—15 A.L.J. 
64S— 2 Pat. L-W. 101—26 C.L.J. 
143—19 Bom.L.R. 715 — (1917) 
M.W.N. 628—6 L.W. 501—22 
C.W.N. 50—11 Bur.L.J. 480— 
40 I.C. 650 (P. C.) 
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Odgers and Hughes, JJ. 

Qnanamuthu Nadan — Plaintitf — Ap- 
pellant. 

V. 

Veilukanda Nadathi and others — 
Defendant — Respondents. 

S. A. No. 141 of 1921, Decided on 
23rd July 1923, against the Decree of 
Addl. Sub. J. Tinnevelly in A. S. No. 
9 of 1920. 

(а) ^ Evidence Act^S.S2 — Attestaticn, 

AttestiDg with knowledge a document snow- 
ing that the attestors have no interest in the 
land passed by the documents amounts to a 
statement against interest and is admissibe 
under S. 32. (P, 544 C. 1] 

(б) Rtgistraiion Act, S, }7 — Othi deed. 

If an Othi deed of Palmyrah trees does not 
place any restriction on the right of the 
owner’s enjoyment of the land on which the 
trees are etandinf?, it does not need regi:o- 
tration though the value is Rs. 100. 6 M. H.C, 
R. 71, 20 Mad. 51 Diet. [P. 543 C. 21 

(c) ^ ^ Evidence Act, S. 17 — Partition lisle 
Partition lists indicating properties which 
fell to the share of each party though signed 
by alt the co sharers and attested require no 
registration provided they do not contain 
words that can be construed as creating a 
partition of the status of the parties- 1023 Mad. 
160, Foil. IP. 543 C. 1] 

K. V* Sasha Aiyamjar — for Appel- 
lant. 

S. Anantarama Aiyai' —ioi Respond- 
ents. 

Judgment. — This is a suit for a 
declaration that certain lands in 
Schedules A and B, belong to plain- 
tiff and for an injunction against 
defendants* enjoyment of the same. 
Over 20 years before suit, plaintiff’s 
younger brother, Guruswamy Nadan, 
died leaving a widow and daughter, 
defendants 1 and 2. The A and C 
schedule properties belonged to the 
family of the plaintiff and his brother, 
and the B schedule properties (except 
item 5) were brought to sale under a 
decree and bought by one Israel 
Nadan, who conveyed to his brother 
in 3 883 under Ex. B. The plaintiff 
and his cousins were undoubtedly 
divided ; but plaintiff alleges that the 
proiperties in questi<m are bis right 
of survivorship', as his deceased bro- 
ther and hitnSelf were never divided. 
C schedule properties a^e admittedly 
in the possession of defendant No. 1. 


This, the plaintiff accounts for, by 
saying that it was in pursuance of 
an arrangement for the maintenanoe 
of 1st defendant. Both Courts have 
found that the plaintiff’s case is false 
and that the brothers were divided. 
Mr. Sesha Aiyangar for the plaintiff- 
appellant in second Appeal takes 
three points. 

(i) That Ex. XXI is the primary 
and only possible evidence of parti- 
tion and being unregistered i t is in- 
admissible. Under S. 91 of the 
Evidence Act, no other evidence 
of partition is admissible and 
there is therefore no legal evidence 
upon which, the Courts below, could 
have come to a finding that plaintiff 
and his brother were divided. 

(ii) Exs. XVI, II and III are in- 
admissible. 

(iii) Ex. J. has been attested by 
plaintiff' and a divided cousin, but 
that is no evidence of knowledge of 
it.s contents. 

To take these points in order —Ex. 
XXI is a cadjan document much torn 
and largely indecipherable. It is un- 
doubtedly a list of properties. The ques- 
tion is ‘Ts it anything more.” It is 
headed ‘‘Nayin^r — share, ”t^He is D. 
W. It is signed by the plaintiff, his 
divided brother and bis two cousins. 
The document is dated 1880. The 
facts* of its containing Nayinar’s 
name and its being signed and at- 
tested are said by Mr. Sesha Aiyan- 
gar to show that it is a formal par- 
tition-deed. The circumstances under 
which these lists came to be drawn 
up are detailed by D. W. 5 himself. 
The lands were divided by ridges and 
the chits prepared. Four lists were 
drawn uy and a boy took the chits 
and placed them on the lines. A per- 
son (apparently unconnected with 
the family) called Aiyamperumal- 
w'rote the chits and left spaces for 
names and attestations. This man 
also wrote in the names, as the chits 
were taken up. The witness adds 
*We had no idea of writing a parti-, 
tion deed. The chits were regardedl 
as the par tition, ’ Ex. XXI is a merJ' 
list: of ^properties and there are nw 
operative words of division at all. Itl 
may be a division of properties, sub-1 
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sequent to an oral dirision of status. 
That such a written deed can be 
treated as minutes of agreement and 
not as a completed partition and that 
though unregistered it can be admit- 
ted in eridenoe is clear from Gunda- 
paneni Oopayya v. Gundapaneni Kri- 
stnayya (1). Of course, if Ex. XX [ is 
the partition, it will be inadmissible. 
In Shrinivcisdcharlu t. PuTindevcimfnd 
(2), the deed after detailing the dis- 
tribution of property among the 
sharers concluded : “In the presence 
of the witnesses named hereunder 
we divided.” This we take to mean 
“divided by this instrument.” The 
Full Bench held that this required 
registration but merely directed it 
and the evidence relating thereto be 
expunged from the record. As laid 
’down by the Privy Council in Girja 
Bai V. Sadashiv Dundiraj (d), “sever- 
ance of status is quite distinct 
from the de facto division into specific 
shares of the property” hitherto held 
jointly, and a deed of partition though 
inadmissible to prove partition, for 
want of registration, is still admis- 
sible to prove an intention among 
all members to become divided in 
status Saraswatamma v. Paddayya(\) 
And in Chotalal Adiiram v. Bai Maba- 
fcore (5), it was held that the fact of 
partition may be proved by oral evi- 
dence, though the partition-deen may 
be inadmissible. The terms of S. 91 
of the Evidence Act are not trans- 
gressed by this course of action, as 
all, the Courts had been concerned 
with, was to find out whether parti- 
cular properties claimed by plaintiff 
to be joint family, were at the date 
of the suit, joint or separate. That is 
precisely the case here. In our opi- 
nion, the question under S. £1 of the 
Evidence Act does not really arise, 
as we hold confirming the view of the 
Munsif (the lower appellate Court 

its decision on Ex. 
that Ex. XXI, can only be re- 
garded as a list of properties, band- 
ed to each sharer by an independent 
person, eith er hy lot, or in order of 

(1) 1923 Mad. IfiO (1). 

(2) [1916130 

® Oal. 1031 (P. C.) 

(4) maMad. 29?. 

(^1 [191^] 41 Bom. 466. 


senionty and that as it contains no 
words from which we can construe, 
that It was intended to effect a par- 
tition of status, we come to the 
conclusion that it was a de facto 
division into specific shares, follow- 
ing a prior division of status. No 
question of its inaimissibility accord- 
ingly arises. 

next point is the objection to 
hiX. JC V III, 

Ex. XVIII is an othi deed for Rs. 
152 of 100 palmyrah trees by Guni- 
swamy Nadan on 10th February, 1884. 
It is witnessed by the plaintiff and his 
son and one of the cousins. It is said 
this ought to be registered under S. 
n^of the Registration Acts (either of 
1871 or of 1908), as creating an in- 
terest in immoveable property of the 
value of Rs. 100. Reliance for ap- 
pellants is placed on Sukry Kurdeppa 
V. Goondakull Nagireddi (6), where 
a lease of palm and date trees for 5 
years was held to require registra- 
tion. Holloway, A. C. J., observed 
that a document with respect to trees 
may or may not require registration,- 
according to the character of the tran- 
saction. This may contemplate the 
trees, as in a state of attachment to 
or detachment from the soil and the 
interest passed will be respectively 
moveable or immoveable. The case 
was decided under the terms of the 
Registration Act, 1864, S. 13. There 
was, in that Act, no definition of 
immoveable property, exempting 
standing timber, growing crops or 
grass, as is the case in the Acts of 
1871, S. 3, 1908 S. 2 (6y. In Seeni 
Chettiar v. Santhanathan Chettiar (7), 
it was held to be more than a sale 
of standing timber, as “it was con- 
templated that the purchaser should 
derive a benefit from the further 
growth of the thing sold, from fur- 
ther vegetation and from the nutri- 
ment to be affo/ded by the land.” 
Sir Edward Vaughan Williams, J., 
quoted with approval in Marshall v. 
Green (8). As pointed out in Natesa 
V, Ttiangavelu (9), which concerned a 

(6) 6 M.H.C. 

(7) [1897] 20 Mad. 58 (F. B.) 

(8) [1875] I C.P.D. 35. 

(0) [1915] 38 Mad. 883. 
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lease for two years of palmyrah trees, 
there was in the case in Seeni CheU 
tiar T. Santhanathan Ckettiar (7), a 
limitation on the transferor’s enjoy- 
ment of the land as such ; there was 
noiie in that case, Natesa v. Than^ 
gavelu (9) and there is none as far as 
we are able to see here. In the later 
Madras case, both the cases in Sukry 
Kurdeppa v. G-oondakull Nagireddi (6) 
and Seeni Ckettiar v, Santhanathan 
Chettiar (7) are distinguished and in 
our opinion Ex. XVIII fall distinctly 
under the law as laid down in 
Natesa v. Thangavelu (9), and that 
the latter ought to be followed. It 
follows that this objection fails. 

As to Ex. Ill, this is a similar othi 
deed of the same days and the same 
reasoning applies. It is executed by 
Nayinar Nadar one of the divided 
cousins and attested by the plaintiff 
and his cousins. It is objected, that 
as Ex. Ill contains a recital between 
third parties, it is not admissible to 
prove title. But in oui opinion there 
is no ground for this objection, as the 
question really is whether the brothers 
were divided and whether the attest- 
ing brother must be taken to know 
the document. 

As to Ex. J : This is an othi deed 
executed on 10th July 1891, by Guru- 
swamy Nadan of land “ remain- 
ing under my enjoyment as 
anoestal property ” and is wit- 
nessed by plaintiff and X). W. 5 
(a divided cousin). This is utili- 
sed to prove an individual dealing 
with land which had formerly form- 
ed part of the family property. It 
will be observed that Exs. XVIIl, 
and III (and it is said also Ex. C) 
in the case are othi deeds of even 
date, each mortgaging trees on the 
shares of three out of four of the 
sharers. In so far as the deeds are 
attested by the other sharers, it ap- 
pears to us that this shows, that 
they assented to the alienations 
and acknowledged that they have no 
interest in the subject-matter of the 
document each attests, though they 
before partition would have had an 
interest in such subject-matter. This 
appears to us to be a statement 
against interest in the case of each 
such attestor, and to be therefore 
admissible under S. 32 -of the Evi- 
dence Act. It is clear we think, that 


the attestors in the circumstances 
of the case must have known the 
contents of these documents : they 
were all made on the same day and 
each of the divided attestors, was 
certainly as to three and most pro- 
bably as to all, the executant of a 
similar document himself. It is sug- 
gested that they executed these deeds 
for the purpose of liquidating each 
his share of the family debt. It may 
be so. The plaintiffs evidence was 
entirely discredited in both the lower 
Courts and in our opinion the evi- 
dence objected to, was rightly admit- 
ted. His evidence as to the proper- 
ties acquired under Ex. B was also 
discredited. The matter is then re- 
solved into a simple question of fact 
on the evidence and the defendants* 
version has been accepted. 

There is a patent mistake in the 
decree of the lower Appellate Court. 
The appeal was dismissed with costs 
(except as regards item 5, as to which 
there was no order as to costs.) The 
decree, however, directs that each 
party shall bear his own costs. We 
must therefore dismiss the appeal 
with costs, both here and in the 
lower Appellate Court. Memoran- 
dum of objection is allowed, but there 
will be no order as to costs. 

Appeal dismissed • 
Memorandum of objections allowed. 
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Venkatasubba Rao, j. 

Qangai Ammal — Plaintiff Appel- 

lant. 

V. 

Govinda Padayachi and others — 
Defendants — Respondents. 

S. A. No. 371 of 1921, Decided on 
24th January 1924, from the decree of 
District Court, South Arcot, in A. S. 
No. 161 of 1919. 

(a) T, P. Act, S. 64— Vesting of title— Con- 
ditions to be carried out by vendee, unless they 
distinctly specify to the contrary, do not sus- 
pend vesting of title in vendee. 

Where the father of a minor got •» 
iale-de«d in the name of hie ion by wbiob 
the father agreed to discharge oeriaia 
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debt* bmliug u3oa tbe propert/ sold to the 
minor, and the relevant portion of the deed on 
♦aio iK>int was as follows *• the debt shall be 
dlBoharged and the minor may hold and enjoy 
under the under-mentioned lands exoliiiTely 
with power to alienate by way of gift, exc h iu- 
ge> sale etc.** 
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that the property vested in the minor 
though the debts were not discharged, the 
discharge of debts being not a condition preoe> 
dent to the vesting of the property, and that 
discharge by the vendee himself was a suffi- 
cient compliance with the ooaditloo.IP,545,0,2J 

( 6 ) Minor — Vendee^ 

Sale in favour of minor at the • instance of 
bis father is valid, minor personally not being 
a contracting party. [p. 54 $. C. 3) 

j*' — B'lyer's duty, 

Tho duty of a buyer is act a duty that arisae 
from an implied oontraot but is a statutory 
obligation imposed on the buyer. (P, 546, C. 2] 

-P* J?. Ganapatki Aiyar for T. R. 
Ramachandra Aiyar, T. R, Krishna- 
sviamy Aiyar and 8, Ramaswamy Aiyar 
— for Appellant. 

N, 8 Rangaswamy Aiyangar and C. 
R* Vasudeva Rao — for Respondents. 

Judgment. — This suit was institut- 
ed for the purpose of recovering cer- 
tain property after setting aside a sale 
deed. One Muruga Padayaohi execut- 
ed a deed of sale on the 2:ith October, 
1905 in favour of his sister’s grandson 
Boorasamy. Eleven years after this 
transaction Muruga Padayachi’s 
widow seeks to set aside the sale on 
the ground that it was conditional 
upon the vendee fulfilling cer'tain 
terms, that there was default on his 
part, and that consequently the sale 
was inoperative. Ii is said that one 
of the condiiions was that the vendee 
should marry an infant daughter of 
Murugan. Another condition is said 
to be that the vendee’s father should 
discharge certain debts binding upon 
the property. In regard to the first 
condition, the District Judge has held 
that the marrying by Boorasamy of 
the daughter of Murugan was not a 
condition precedent, and with this 
nndmg of fact I cannot interfere in 
second Appeal. In regard to the 
second condition, the debts referred to 
are those covered by Exs. 11 and A. 

^8 Ex. II is concerned, the 
lo?^er appellate Court has arrived at 
the finding that it was fully discharg- 

^ * deed of mortgage, and 
on It, there is an. endoroement by 

!l924 M/69 & 70 


Qovinda Padayaohi, the father of 
®®®raswarai. which shows that Rs. 

V OA April, 

190t> towards the deed in question. The 

balan le of the amount due under Ex. 
II was discharged by the execution of 
a hypothecation :iond on the 1st 
August 19I;J, by Booraswarai himself, 
but it is argued that the discharge of 
the debt by the vendee is no compli- 
ance with the condition. I do not see 
how it can be said that, when there is 
payment of the debt and discharge of 
the mortgage, there has been no com- 
pliance. It was intended by the ven- 
dor that the debts should be paid, and 
it would be strange t? hold that it 
was not his desire that, if the debt was 
paid by the vendee himself, the pro- 
perty should not become his absolute 
property. As regards the second debt, 
the District Judge has also held that 
the pJaintitf has failed to prove that 
the first defendant Govinda Pada- 
yachi had not paid Rs. 100 which was 
the amount which he was directed to 
pay by the sale-deed. 

Apart from these findings of fact, I 
think the conclusion of the District 
Judge is correct, namely that the 
term that the debts should be paid is 
not a condition precedent to the vest- 
ing of the property in the vendee. The 
translation before me of the material 
portion seems to be inaccurate. The 
correct rendering of the concluding 
part of Ex. I. the sale deed is ; •• The] 
debts shall be discharged and the 
minor Booraswami may hold and en- 
joy the undermentioned lands exclu- 
sively with power to alienate by wayj 
of gift, exchange, sale, etc ” It is 
perfectly clear that the discharge of 
the debt is not a condition preceden: 
to the vesting of the property in Boo 
raswami. 

The last argument advanced by Mr. 

P. R. Ganapathy Iyer, the learned 
Vakil for the appellant, is that the 
sale deed was taken in the name of a 
minor and that the transaction is 
therefore void- I must say in this 
connection that this contention was 
given up when the appeal was argued 
before the learned Subordinate Judge 
who made the order of remand, and I 
do not think it is open to the appel- 
lant now to raise the point. Ko doubt 
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this is merely a question of law, and 
if for the purpose of advancing 
justice, it would be necessary to allow 
the appellant to raif=e afresh a ques- 
tion of law, in Second Appeal, I shall 
not have the slightest hesitation to 
permit him to do so, but, in this parti- 
cular case, 1 he object cf the conten- 
tion is to defeat a just claim by a 
technicality, and I do not think, I 
would be justified in allowing a con- 
tention of this kind to be put forward 
for the first time here when it was ex- 
pressly given up at an earlier stage. 
However, in view of the long argu- 
ment that was advanced by Mr Gana- 
pathi Iyer, I may state what my view 
on this matter is. 

In Navakoti Narayana Cheity v. 
Logalinga CheXty (1) it was held that a 
sale in favour of a minor was void, 
but the ground of the decision i'; very 
clearly stated'to be, that it is.impossi- 
ble to conceive of a sale without 
there being a contract on the part of 
the minor. It is said that, if there is 
a promise to pay a price, it would be 
invalid as the minor cannot make a 
contract in regard to the payment of 
price. If, on the other hand, money 
was already due to the minor, the 
transaction is equally void, as the 
minor’s consent to make it a price is 
essential to convert the mere transfer 
of ownership into a sale. But the 
Judgment makes the mistake of assu- 
ming that these are the only two pos- 
sible alternatives and a later case 
that came up for decision, Mnma v. 
Perumal (2) made clear this mistake. 
There the minor was not a contract- 
ing party and no contractual obliga- 
tions were undertaken by him ; and 
the learned Judges, who decided that 
case, held that the sale in favour of 
tb« minor was not void. The minor 
became the beneficial owner under the 
deed of purchase but he was not a 
party to the contract of sale. On that 
ground, the sale was upheld. The 
observations in Navakoti Narayana 
Chetty V. Logalinga Chetty (1), as I 
pointed out, are too general, and this 
is the view taken in a later Full 
Bench case, Raghavachari v. Srinivasa 


(1) 119091 33 Mad. 312. 

(2) 119111 37 Mad. 390. 
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Raghavachari (3). In the case before 
me, there is a transfer in favour of the 
minor. He is not, however, a con- 
tracting party. On the other hand, it 
is his f ither who undertakes to dis- 
charge the encumbrances, and in 
these circumstances it is obvious that 
the sale cannot be treated as void. 
But Mr. Ganapathi Iyer seeks to dis- 
tinguish the Full Bench case on the 
ground that there the whole of ihe 
purchase money had been previously 
advanced but that in the present case 
the price was to be paid on a future 
date. There is no force in this argu- 
ment. The principle underlying 
Munia r. Perumal (.') is equally appli- 
cable to the facts of this case. I 
therefore, am of opinion that the sale 
in the present case is not invalid. 

Hut then it is said that under S. 35 
(5) ()'/) of the Transfer of Property 
Act, the buyer would be under an 
obligation to pay off monies due under 
previous encumbrances that there 
should be deemed to exist an implied 
contrACt to pay the monies due under 
Exs. II and A and the minor being 
incompetent to contract the sale is 
void. The stout answer is that, as a 
matter of fact, there is an^ express 
contract between the minor’s father 
i-nd the vendor to discharge the en- 
cumbrances and the question of im- 
plied contract does not arise. 

Even apart from that. I do not 
think it can be said that the duty that 
is incumbent upon the buyer under S. 
55 (5) hV) is a duty that arises from an 
implied contract ; it is a statutory 
obligation imposed on the vendee. A 
mere perusal of the various clauses 
and sub-claust's of S. 55 will reveal the 
utter unsoundness of the argument 
that the section deals with implied 
contracts and both Sir John Wallis C. 
J. and Srinivas Iyengar, J., in 
Raghavachari v. Srinivasa Raghava- 
chari (3) expressed the opinion that 
the duties specified in the section 
in the nature of statutory obligations 
and with respect that seems to be the 
right view. 

The appeal therefore fails and is 
dismissed with costs. 

Appeal dismissed. 



(3) [19161 40 Mad. 308 (F.B.) 


1924 KRISHNA YYA v. PONNUSWAMY (Sohwabe, C. J.) Madras 547 


« » 1924 MADRAS 547 

SOHWABE, U. J. AND RAMESAM. J. 

P. Krishnayya — Defendant — Appel- 
lant. 

V. 

S. Ponnuswami Iyer am! another — 
Plaintiffs — Respondents. 

F. A. No. 54 oM932, Decided on 30th 
November 1923, from the Judgment 
of Phillips, J., D/- 3rd Miroh 1922, 

Transfer of Property Aci, 5,59 — Equita. 
ble mortgage is created by document eonstitu- 
ting the bargain but not by docuynent merely 
recording already completed transaction — 
Proof of mortgage by proof of fact of deposit 
of title^eeds is permissible only in the latter 
case which is generally iy\dicated by cash pay- 
ment prior to execution of document— Terms of 
document are preferred to oral evidence. 

The test is, did the document constitute the 
bargain between the parties or was it merely 
the record of an slready completed transac- 
tion? If it constitutes the bargain, then the 
rule applies that where contracts are reduced 
to writing parol evidence can't be given of 
their contents. In order to prove the mortgage 
the plaintiff would have to attempt to put in 
as evidence the dooument and if it is a mort- 
gage document be would bo precluded from so 
doing by the Transfer of Property Act and 
under the Registeration Act, if it is not 
registered. 41, M. L J. 397 Dies. The easiest 
guide is the question whether or not the 
money was paid before the making of 
the dooument, because if the money is 
handed over contemporaneously with or in 
exchange for, the documentor after the do:a- 
ment, it will be very difficult bO establish that 
the document did not contain the terms of the 
bargain between the parties. As a general 
rule the terms of the document itself are a 
better guide to the truth, than the verbal evi- 
dence given afterwards by persons either trying 
to escape from the liability or to establish it. 
(1919) 57 I.C. SSSdist. (1923) I. L. R. 50 C. 338 
Foil. [P 547 0 2; 548 C 11 

F, Ra^lhakrishnayya — for Appellant. 

H, Rama Rao—tov Respondents. 

Schwabe, C. J. — This is an appeal 
from the jdugment of Phillips, J. in 
which he decided that a loan made to 
the defendant by the plaintiffs’ firm 
secured by promissory notes and by 
deposit of title-deeds was secured by 
a valid equitable mortgage. 

The facts of the case are that 
the defendant was a servant in a 
certain firm and had borrowed from 
time to time monies from that 
firm secured by promissory notes 
and by deposit of title-deeds of his 
house. The firm dissolved and the 
plaintiffs* firm took over the asets 


and liabilities of the firm and oon- 
tinued the defendant in their employ- 
ment. Shortly afte^* the taking over 
of the firm, they made an advance of 
Rs. jOO to the defendant and took a 
promissory-note from him for the 
outstandin ^ amount of his indebted- 
ness to the old firm plus Rs. 500 and 
at a later date they made further 
advance to him, same secured by pro- 
missory notes. About the time of the 
advance of Rs 500 the document Ex B 
was executed by the defendant and 
it runs thus. ” Collateral security 
letter in respect of a house executed 
in favour oc Messrs. Perur Viswana- 
dhara and Koneti Desikacharyulu 
Company of Madras. As you have 
this-day obtained an assignment of 
the sun of Rs. 1,945 due by me to 
Messrs Peruru Viswanadham and Co., 
the same being the sum of principal 
and interest due, I have this day 
executed a pro-note in your favour for 
this sum and the sum of Rs. 500 taken 
to day, i. e., the total of Rs. 2,445 ; so 
let it be known that for that I have 
retained with y m as collateral secu- 
rity ray document of the Collector’s 
certificate No. 815, in respect of my 
house bearing door No. H in Tiruva- 
teeswaran pat, Madras.” Toi«, I 
understand from my learned brother, 
is a more accurate translation than 
that printed in the documents. The 
defendant says that, that document, is 
in itself an equitable mortgage of his 
house and, as it has not been register- 
ed, it cannot be given in evidence. 

The law on the subject has on 
several occasions been said to be quite 
clear, but the application of the law, 
as far as I can see. has not been easy. 
The Privy Council in Subramanyan v. 
Laic/iwaft (1) applying the principles 
laid down by Lord Cairns in the lead- 
ing case of Shaw v. Foster (2) said, 

the test is, did the document con- 
stitute the bargain between the parties 
or was it merely the record of an 
already completed transaction ? . If 
it constitutes the bargain, then, on 
the well-known rule that, where con- 
tracts are reduced to writing, you 


(1) [1923] 50 Cal. — 338 44 M. L. J 

602 iP.C.) 

(2) L. R. 5 H. L. 321. 
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cannot giT© parol eridence of their 
contents, in order to prove the mort- 
gage, the plaintiff would have to 
attempt to put in as evidence the 
document and, if it is a mortgage- 
document, he would be precluded from 
30 doing by the Transfer of Property 
Act, and under the Registration, Act 
The question in each case, which it is 
difficult to decide, is whether or not, 
the document does constitute the 
bargain, or is merely a record of a 
completed transaction * and I think 
that when one looks at the cases, the 
easiest guide is the question whether 
or not the money was paid before the 
making of the document, because, if 
the money is handed over contem- 
poraneously with, or in exchange for, 
the document or after the document, 
it will be very difficult to establish 
that the document did not contain the 
terms of the bargain between the 
parties. In order te arrive at the true 
facts in respect of that question, I 
think that the first thing to do is 
to look at the document itself. In 
many cases, it will apoear from the 
document that the document is handed 
over before any advance is made ; in 
some cases it will appear from the 
document, that the document comes 
into existence in reference to a past 
advance, as for instance, where an 
advance is secured by a promissory 
note and the document giving equita- 
ble mortgage of the property as secu- 
rity is dated at a later date than the 
timp of the advance; and, as a general 
rule, the terms of the document itself 
are a better guide to the truth than 
the verbal evidence giver, afterwards 
by persons either trying to escape 
from the liability or to establish it. 
The terms of the document are to the 
effect that the matter had already 
been completed, and I do not think 
that this document was made to create 
a charge. I think, it was merely 
recording the charge which bad 
already been created, and I think, it 
can be said that there was here a 
completed contract of mortgage be- 
fore the letter was passed, so distin- 
guishing it from Bairab Chandra Bose 
V. Anaihnath Be (3), where, on the 
terms of the document there, and from 


the surrounding circumstances, it was 
held that it could not be said that there 
had been a completed contract before 
the letter was passsd. I rely mainly 
on the past tense used in the letter. 
It says that the promissor has execut- 
ed the promissory note and that he 
has taken a sum of Rs. 500 and he 
purports to inform the ne v firm that 
he has left with them his documents 
as collateral security. I thi^, on the 
whole it is merely recordingrhe facts 
for their information and, of course, 
in order to provide them with strong 
evidence if necessary, and not making 
the bargain by the letter. 

The oral evidence is not satisfac- 
tory. The defendant himself does 
not make good on his evidence the 
case for which he is contending. The 
evidence called by the plaintiff is not 
satisfactory because it is that of 
gumastas who knew very little about 
the facts and that of a partner of the 
firm who, though gives some strong 
evidence from which it could be 
inferred that the bargain had been in 
fact completed before this document, 
he does not pretend to have been pre- 
sent or to be able to give definite first- 
hand evidence of the facts. 

On the whole, I must come to the 
conclusion that the learned Judge is 
right. I should add that, in his judg- 
ment, he expressed the view that, 
even if this document did contain the 
terms of the contract made, it would 
be possible for the plaintiffs to prove 
their equitable mortgage by proving 
the fact of the deposit of the title- 
deeds with them. In so holding, he 
was following the decision in Elwnalat 
Chita V, Balakrishna Mudali (4), which, 

I think, in view of the later decision 
of the Privy Council in Subrahmaniam 
V. Latchman U), can no longer be 
taken to be the law. 

The appeal must be dismissed with 
costs. The Receivers may take their 
costs from the estate in the first 
instance. Six months’ time is allowed 
for redemption. 

Ramesam J. — I would add, that the 
translation of Ex. B, even in the first 
sentence, is not strictly Accurate. R 
ought to run. “ As I have this day got 
novated in your favour the sum of 
Rs- 1.945. etc.” The Telugu is “Avo/a 

(4) [1921] 41 M. L. J. 297. 


{Z) [1919] 57 I. C. 686. 


^^24 *Bharata Ayyar, 

which means aovoiton and not osaion- 
ment. If the plaintiffs* ffrm are as- 
signees from the old firm, strictly the 
assignment would have to be by a 
registered instrument. But no such 
difiSoulty arises. I agree with 
Lord's judgment. 


In Re. (Odgers, J.) 
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Odgbrs. j. 

Bharata Ayyar, In Re. 

Cr. Rev. No. 913 of 1923. Decided 
on 13th December 1923, from the 
order the Sub Divl. Magistrate 
of Malappuram. D/-27th October 1923. 

♦ ja Criminai P. C., S. 4S8—Inabiliiu is 
physical or pecuniary inability. 

The ability contemplated by the teotion 
applies as much to the case of a child which 
has got means of its own or which is entitled 
In law to be maintained and is being main- 
tamed as to a child which isableto earn a 

T exertions. 39 Mad. 

957, 10 L. W. 239 foil. [p, 549 c. 2) 

.V. i?, Sesha Aiyar — for Petitioner. 

Order. This is an application to 
revise the order of the Sub-Divisional 
Magistrate of Malappuram, made 
under S. 488, Criminal Procedure 
Code, wherein he ordered the peti- 
tioner to pay a monthly allowance of 
Rs* 4, for the maintenance of the 
child of the respondent, a Nair 

woman, the petitioner being a Brah- 
min. The petitioner denied the 
samhandham and disowned the pater- 

child. The learned 

Magistrate, however, observed that 
his Vakil did not press this point 
seriously, either in the cross-examina- 
tlon of the prosecution witnesses, or 
in his own defence, and has come to 
the finding that the paternity of the 
child IS proved. The main point 
relied upon before the lower Court 
was that the woman was in a posi- 
tion to maintain the. child, and there- 
fore the father was not liable to 
maintain P. Mr. N. R. Sesha Aiyar 
tiefore m© has taken the same point 
and relies on two decisions of this 


Court, namely Chantany. Mathu (D.and 
Tkillu Amma v. Sankunni Menan. (2). 
In the former case, it was held 
that a child that possesses a right to 
maintenance from its mother's 
tavazhi is not entitled to an order for 
maintenace against its father. It 
was also held that the words “unable 
to maintain” are not confined to phy- 
sical inability, but to include also 
pecuniary inability. Abdur Rahim, 
J., in that case said: 

“I think the ability contenplated) 
by the section applies as much to the/ 
case of a child, which has got meansl 
of its own, or which is entitled in lawl 
to be maintained, and is being main-j 
tained, as in this case by some other! 
person, as to a child which is able to| 
earn a living by its own exertions.” 

In the later cjase, in Thillu Amma 
V. Sankunni Menon (2), to which 
Ayling, J., was also a party, as in 
the earlier case which was followed, 
the learned Judges say that the 
offspring of a sambandhan are enti- 
tled to maintenance from their 
tavazhi and if the tavazhi or tarwad 
has sutfioient means to maintain 
them, they are not entitled to an 
order for maintenance against their 
father. And the reason, which prompt- 
ed the learned judges there, to revise 
the order of the Magistrate, was that 
the lower Court had not found what 
the income of che tavazhi was, nor 
had it given any finding as to the in- 
come of the farioa /. In this case, the 
learned Magistrate has found as a 
fact that the respondent’s tarioai is 
not in a position to maintain the 
child, without an allowance from the 
petitioner. Sitting here in revision, 

I am bound by that finding of fact. 

I must therefore dismiss this Cri- 
ming Revision Case. 

Petition dismiated. 


(1) [1916] 39 Mad. 957. 

(2) [1919] 10 L. W. 229, 
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Phillips aud Venkatasubba 

R aO» J J • 

Sankaranorayana Pillar ana others 

Defendants— Appellants. 

V. 

Baianiani and Plaintiff s and 

Defendants— Respondents. 

F. A. Ros. 216 and 272 of 1921* 
Decided on 21st November 1923, from 
the decree of Addl. Sub. 0. Tinnevelly 
in O. S. No. 9 of 1920. 

★ (0 Provincial Insolvency Act, 1907^ S, 
iS^Ptoperty of aons of insolvent can be sold by 
Official Receiver and sale by him uithovt ex- 
press exclusion of son’s interests passes interest 

of sons. 
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Phillips, J.— The plaintiffs in this 
suit are the sons of defendants 1 and 
2 and in 1912, defendants 1 and 2 and 
3rd defendant who were carrying on 
business together were adjudicated 
insolvents, and at the same time the 
plaintiffs who were made parties to 
the insolvency petition were also ad- 
judicated. The family properties or 
defendants 1 and 2 were sold by the 
Official Receiver and now the plaint- 
iffs bring this suit to recover their 
4/9ths share in that property on the 
ground that they were wrongly ac- 
judicated insolvents and that conse- 
quently, the sale of their property by 
the Official Receiver was void as 
against them. 

Assuming that the plaintiffs 
were then minors were wrongly ad- 


Where the Official Receiver had power to 
sell not ODly the share of the adult insolvents 
but had also rested in him the power of these 
insolvents as atbers to sell their ..sons* interest 
in the property for the payment of antecedent 
debts and whereth«»recital in the deed was that 
the property belonging to all the members of 
the fam' ly was sold and there was no specific reci. 
tal that the shares of the various persons were 
sold separately. 

Held : the property which purported to be sold 
and which actually was vesUd in the Official 
Receiver would pass to the vendees and that 
oronerty includes the shares of the bors. 
R 43C.56 ; L L.R* 25 A, 407 (P, C.) (1915) M. 
W. N. 908. (1919) M. W. N. 356 foil. 34 A. 296, 
(1913) 36 M. 295 Dist. 28 I. C. 365 not 

»ppr. IP. 551. C. M 

3^ % (6) Provincial Insolvency Act (190?), 
S. 18 — An order “ referred to official receiver 
for further proceedings" vests property in Re- 
ceiver. 

Where the order of the District Judge on the 
insolvency petition was as follows. “ Peti- 
tioner examined. No opposition. Adjudication 
order passed. Referred to Official Receiver for 
urther proceedings,*' 

Held : the Court having passed an order of 
adjudication and referred tUe insolvency peti- 
tion to the Official Receiver for further pro- 
ceedings, must have intended to appoint and be 
deemed to have appointed the gentleman called 
“ Official Receiver *' as the receiver in this 
particular insolvency. e proceedings refer- 
red to in the District Judge’s order must not be 
read as meaning judicial proceedings only. 

(P. 552, C. 2] 

T. R. Venkatarama Sastri, T. L. 
Venkatarama Aiyar, K. Rajah Aiyar 
and P. V. Krishnaswami Aiyar — for 

Appellants. 

A- Krishnaswami Aiyar, and K, V. 
Sesha Aiyangar — for Respondents. 


indicated insolvents, the question re- 
mains whether the sales effected by 
the Official Receiver did or did not 
pass fcheir interest in the family pro- 
perty. 

The sale is objected to, on two 
grounds, firstly, that the Official Re- 
ceiver purported to sell the share of 
the plaintiffs and, not having autho- 
rity to do so as their adjudication was 
illegal, the property did not pass ; and, 
secondly, it is contended that the pro- 
perty of the insolvents did not vest in 
the Official Receiver. The Subordi- 
nate-Judge has decided the second 
point against the plaintiffs but 
found on the first point that the 
cial Receiver purported to sell the 
plaintiffs* share as well as the shares 
of their fathers, defendants 1 and 2» 
and that, as he had no right to sell 
the minors* shares, the same is not 
binding upon them. Dn referring to 
the sale-deeds Exhibits XV i, XXil, 

XXVIII, XXX, etc., we find that the 
Official Receiver sold the properties 
belonging to defendants 1 to 3 and the 
plaintiffs. In several rf the sale- 
deeds there is also a recital that these 
persons had all been adjudicated in- 
solvents, and it is these documents 
that the Subordinate Judge has inter- 
preted as constituting a sale of the 
minors' rights in the property sepa- 
rately from the rights of those legally 
adjudicated insolvents. The appel- 
lants, however, rely on two cases 
decided by the Privy Council, namely 
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Bijraj Neopani v. Pura Sundaf'y Da=>ee 
(1) and Qharibullah v. Khalak Singh (2). 
The former was a oase of a sale 
wherein the vendor purported to sell 
certain property as the beneficial 
owner. As a matter of fact, he was 
not entitled to the property as benefi- 
cial owner, but, as an executor, he had 
full title to the property and it was 
held that, inasmuch as he purported 
to pass the,whole of the property and 
had power to do so as executor, the 
title passed, it being held that ** the 
plain legal interpretation of the deed 
should not be allowed to be affected 
by speculations as to what oarticular 
rights existing in the various vendors 
were present to the minds of some or 
all of the parties to the conveyance at 
the date of its execution.*' Applying 

( ♦his principle to the present case, we 
nd, that the Otificial Receiver had 
ower to sell not only the share of the 
dult insolvents, but had also vested in 
im the power of these insolvents as 
ithers to sell their sons’ interest in 
tie property for the payment of ante- 
edent debts. The Official Receiver 
ad therefore, power to sell the shares 
f the plaintiffs as well as of the 
athers. The recital in the deed is 
hat the property belonging to all the 
lembers of the family is sold and 
here is no specific recital that the 
shares of the various persons are sold 
separately. It is, therefore, difficult 
to read into the document any inten- 
tion to sell the shares separately, and, 
in accordance with the principle of 
Bijraj Neopani r, Pura Sundary Dasee 
(1) it must be held that the property 
winch purported to be sold and which 
actually was vested in the Official 
Receiver would pass to the vendees, 
and that property includes the shares 
of the sons. The second case Ghari- 
bullah V. Khalak Singh (2) is a case 
where the manager of a family mort- 
gaged, in conjunction with another 
major member of the family and a 
minor represented by his mother as 
guardian, the whole family property. 
Although it was held that the mother 
as guardian of the minor could not 
make a mortgage of the minors* pro- 
perty without the sanction of the 


Court which was not obtained, it was 
held that the managing member had 
p.>wer to sell the whole property for 
the benefit of the fimily, and that, 
therefore, the whole of the property 
passed. Here again although the 
minor s interest purported to be con- 
veyed, and the minor through his 
guardian was a party to the document 
yet as the manager had the right to 
dispose of the minor’s in terest also, 
the minor’s interest was deemed to 
have been mort.;aged. On the autho- 
rity of these two decisions, I think it 
is clear that the sale deeds executed by 
the Official Receiver had the effect of 
passing the interest of the minors but 
it is argued for the respondents that 
there are other cases of the Privy 
Council which take a contrary view, 
namely, Balwant Singh ▼. R. Clancy 

(3) and Q-anesh Rao v. Tuljaram Rao 

(4) , but both these cases are distin- 
guishable. In the former case there 
was a specific statement in the sale 
deeds that the vendor was the only 
sharer in the property and he did not 
in any way purport to dispose of the 
rights of his brother who was subse- 
quently found to be entitled to a 
share. The document was explicit and 
referred only to the interest of the 
actual vendor. In the second case a 
father and his son entered into a 
compromise of a suit, the father pur- 
porting to act as guardian of the son. 
It was there held that, as the father 
had not obtained the permission of the 
Court to enter into the compromise 
the - compromise was not binding on 
the son, and the plea that the father 
could have entered into the compro- 
mise in his personal capacity and 
thereby made it binding on his minor 
son was not accepted, although the 
case in which the minor is represented 
by some other person as guardian was 
expressly left open, possibly with 
reference to the decision in Ghari^ 
bullah V. Khalak Singh (2). On the 
ground therefore that the compromise 
wa;- entered into by th« father not 
only on his own behalf but on behalf 
of his son, and that he had not obtain- 
ed the permission of the Court, the 
compromise was held not to be binding 


(1) [1914] 42 Cal. 56 (P.C ) 

(2) [1903] 25 All. 407 (P.C,) 


3) [1912] 34 All. 296 (P;C.) 

4) [1913] 36 Mad. 295 (P.C.) 
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under S. 462 O. P. C. I am, therefore 
of opinion that the sales by the OflB- 
cial Receiver which purported to sell 
the whole property belonging to the 
family had the effect of passing the 
whole propertv, for the right of dis- 
posing of the whole property had be- 
come vested in the Official Receiver, 
and he must be deemed to have 'sold 
that right. I may also refer to two 
decisions of this Court in support of 
this conclusion : Surappa Raju v. Ven- 
kayya (5) and Rnjagopalan v. Subhara- 
ma Iyer (6). Another case relied on by 
the appellants, Snbapathy Chetty v. 
Ponnufiwami Chetty (7) is apparently 
in conflict with the ‘ Privy Council 
decision in Bahcant Singh v. R. Clancy 
(3), but it is unnecessary to discuss 
that question here. It has been re- 
peatedly decided that the power of a 
father to dispose of his son’s share 
does vest in the Official Receiver, 
when the father becomes insolvent, 
and there was nothing in Mr. 
Krishnaswami Iyer’s argument of 
sufficient force to induce roe to re-open 
the question. In view of this finding, 
the plaintiff’s suit would have to be 
dismissed ; but Mr. A. Krishnaswami 
Iyer seeks to support the decree on 
the ground that the decision of the 
Subordinate Judge that the property 
of the insolvents had become vested in 
the Official Receiver is wrong. The 
order of the District Judge on the in- 
solvency petition was as follows — 
Petitioner examined. No opposition. 
Adjudication order passed. Referred 
to Official Receiver for further pro- 
'ceedings. ***** It is now 
contended that this order does not 
amount to the appointment of a re- 
ceiver under Ss. IH (1) of the Provincial 
Insolvency Act and that, consequent- 
ly, the property did not vest in the 
Official Receiver. That section runs 
as follows. “ The Court' may at the 
time of the order of adjudication, or 
at any time af^erwj^rds, appoint a 
receiver for the property of the in- 
solvent, and such property shall there- 
upon vest in such receiver,** It has 
been held in several cases in this 
Court that an appointment order is 


( 6 ) 

( 6 ) 

(7) 


[1915] M.W.N. 908. 
1919 M.W N. 356. 
;i915l 28 I.C. 365. 


necessary and that the ’property does 
not vest in the Official Receiver with- 
out such order, but I would hold that 
even if this proposition is conceded it 
does not help the respondents because 
there is an order of appointment in 
thi^ case. Under S. 19 (1) ** the Local 
Government may appoint such per- 
sons as it thinks fit (to be called Offi- 
cial Receiver) to be receiver under 
this Act.” In the present case such a 
receiver had been appointed by the 
Local Government for t^ e District of 
Tinnevelly and it appears to me that 
the Court, having passed an order of 
adjudication and referred the insol- 
vency petition to the Official Receiver 
for further proceedings, must have in- 
tended to appoint and be deemed to 
have appointed the gentleman called 
“ Officeial Receiver” as the receiver 
in this particular insolvency. I am 
not prepared to hold, as contended by 
Mr. Krishnaswami Iyer, that the pro- 
ceedings in the District Judge’s order 
must be read as meaning judicial pro- 
ceedings only, his argument being 
that the reference was merely a 
reference to the Official Receiver to 
exercise the powers which could be 
delegated to him under S. 52 of the 
Act, No such limitation is found in 
the order itself and therefore, the 
order “Referred for further proceed- 
ings*’ is only intelligible in the view 
that the case was referred to the per- 
son who had been appointed receiver 
under the Act, with the intention 
that he should act as a receiver in 
this particular case and the order 
amounts, to an order of appointment. 
It is quite clear that the Court, the 
Official Receiver and all the parties 
acted under the impression that a 
receiver had been appointed and that 
the insolvents’ property vested in 
him. This order was in 1912 and even 
when this suit was brought in 1918, 
it was recited in the plaint that the 
property vested in the Official Re- 
ceiver, and it was only during the 
course of the trial that the question 
was raised by the plaintiffs, apparent- 
ly upon a perusal of the order of 
the District Judge and of a subse- 
quent formal order passed by him 
in 1916 appointing the Official Re- 
ceiver for the property of the insol- 
vents in this case. This subsequent 
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order was not passed by the same 
Judge who passed the original order 
and cannot affect in any way the 
meaning of the former order. The 
oases relied upon, namely. Official 
Receiver of T^chinopoly v. Soma 
Sun^aram Chettiar (8), Muthuwswarni 
Swamiar v. Somo Kandiar (9) and 
Vythilinga Padayachi v. Ponnusxcami 
Padayachi (10) are cases in which no 
order of appointment had been made. 
The petitions of the insolvents hav- 
ing been sent to the Official Receiver 
before adjudication, such an order 
passed before adjudication, could 
hardly be interpreted as an order 
passed at the time, or after adjudi- 
cation, under S. 18 (1). Those cases 
are therefore, of little value in the 
present case in the view that I take 
of the District Judge’s r lerof 1912 
which was passed at the time of ad- 
judication. There is another case 
reported in Subha Iyer v. Pamaswami 
Iyengar (11) in which it was held 
that, although there had been no 
order appointing a receiver, yet the 
acts done by the the official Receiver 
in administering the estate would 
be deemed to be acts done as agent 
of the Court, such acts being sub- 
sequently ratified and, therefore, 
valid. It is suggested that the deci- 
sion in Subha Iyer v. Ramaiiwajni 
Iyengar (11) is not right, because at 
the time the order of agency was 
passed property had not vested in 
the Court ; but whether or not this 
is a valid objection the same objec- 
tion cannot be taken in the present 
case, because by the order of adjudi- 
cation the property became vested in 
the Court. Accepting this 'ase as an 
authority for the proposition that the 
Official Receiver could act as an agent, 
it is clear that the subsequent ratifi- 
cation by the Court would make the 
proceedings valid, I would, there- 
fore, hold that the property of the 
major insolvents was vested in the 
Official Receiver at the date of the sale 
and, consequently, the sales a’-e 
effective either as acts of the Receiver 


( 8 ) 

(9) 

( 10 ) 

( 11 ) 


19161 30 M.L.J. 415. 
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prooerly appointed, or as the agent 
of the Court. 

Several other pleas were raised by the 
plaintiffs, such as the immoral nature 
of the debts incurred by their father, 
the fraud practised by the Official 
Receiver in administering the estate, 
and collusion between him and the 
creditors. These points have been 
found against the plaintiff in the 
lower Court, although there are 
several remarks in the Judgment 
which go to show that the learned 
Subordinate Judge thought that there 
was a g)od deal of force in the con- 
tentions but it is now conceded by 
Mr. Krishnaswami Aiyar that he can 
point to nothing in the evidence to 
substantiate these pleas of immora- 
lity or fraud. I may add that the 
fraud was not specifically pleaded, 
nor was an issue taken thereupon, 
and it would hardly be fair to allow 
fraud to be proved without specific 
allegation thereof. 

As a result of the above, the ap- 
peals are allowed and the plaintiff’s 
suit dismissed with costs throughout. 

Venkatasubba Rao, J. — I agree. 

Mr. T. R. Venkatarama Sastri, the 
learned Vakil for the appellant, as- 
sumed without admitting that the 
adjudication of the minor plaintiffs 
as insolvents was illegal, and the 
appeal was argued on this footing. 
The first question that arises is under 
the conveyances from the Official 
A^^signee does the entire property 
pass to the alienees or does the in- 
terest only of the adult co-parceners 
pass ? The learned Sub-Judge has 
found that the debts of the 1st and 
2nd defendants were not incurred 
for illegal or immoral purposes and 
it is now a settled rule that the Offi- 
cial Receiver can exercise the right 
of the father to dispose of the sons’ 
interest in ancestral immoveable 
estate for the payment of the father’s 
debts not tainted with illegality or 
immorality. The sale-deeds filed in 
the case show that the Official Re- 
ceiver purported to convey his entire 
interest in the properties in question. 
It is no doubt true that he professed 
to act as the assignee of the adult 
as well as the minor insolvents and 
tuat he did not purport to exercise 
the power possessed by a Hindu 
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father to dispose of bis sons’ interest, contended that tbe interest of the 

for causes which are recognised as sons 

Rut all the same. I Balwant Singh v. B. Clancy (3). Ibe 


father to dispose of his sons’ interest, 
fcr causes which are recognised as 
just and proptr* But all the samet I 
think in the circumstances the alienees 
acquired the right and title of the 
Official Receiver which he possessed 
in every capacity. 

In Bijraj Neopani r. Pura Sundary 
Dasee (1) it was held that the title 
vested in an executor passed under 
the deed by which he purported to 
convey all bis right and title in the 
property sold although he did not 
expressly state in it, that he was 
conveying the property in his capa- 
city as executor. Their Lordships 
observe : “The deeds state plainly 
that whatever right or title the ven- 
dors possess is to go to support the 
conveyance, and it is a settled rule 
that the meaning of a deed is to be 
decided by the language used, inter- 
preted in its natural sense.*’ 

This principle was also recognised 
in OhartbuUah v. Khalak Singh (2). 
One of the three brothers constitut- 
ing an undivided Mitakshara family 
was a minor, and his mother as his 
guardian executed the mortgage 
deed along with the two adult bro- 
thers. It was found that the mother 
was incompetent to act as the minor s 
guardian but their Lordships held 
that the mortgage must be consider- 
ed to be a mortgage by the family 
entered into by its K(XTi<x and could, 
so far as the mortgage was found to 
have been made for the benefit of 
the family and for legal necessi'^y, 
be enforced against all the members. 

The true principle deducible from 
these oases seems to be this. The 
first question that arises is, did tht 
executant purport to pass the whole 
property ? The next question is was 
he in a position to validly convey it ? 
If the two questions are answered in 
the affirmative, the third question 
arises ; is there anything in the deed to 
repel the presumption that he intend- 
ed to convey the title he possessed 
in every capacity ? Judged by this 
test there can be no doubt that the 
alienees before us acquired the in- 
terest of the fathers as well as of the 
sons in the properties conveyed by 
the Official Receiver. 

Mr. AUadi Krishnaswami Aiyar, 
the learned Vakil for the respondent. 


ancestral family in that case consist- 
ed of Sheoraj Singh and Maharag 
Singh. The former was the sole 
mortgagor and by the deed of mort- 
gage, after declaring that he was 
the absolute owner and that there 
was no sharer in the property, he 
purported to mortgage it. Maharaj 
Singh was not a mortgagor and he was 
made a party to the deed in order that 
the fact of his having signed it, might 
afford evidence that he had assented 
to the taking of the loan and the 
granting of the mortgage by Sheorai 
Singh, Their Lordships found as a 
fact that Maharaj Singh was a 
on the date of the mortgage and held 
that as the mortgage was not made 
by Sheoraj Singh as the manager of 
the family or in any respect as re- 
presenting Maharaj Singh the mort- 
gage-deed did not affect the latter, or 
his interest in tbe estate. 

This decision is not opposed to the 
two cases already cited for in it the 
essential elements I have referred to 
are wanting. Sheoraj Singh obtained 
the loan in his assumed position of 
the absolute owner of the estate and 
not as the manager of the joint Hindu 
family. There was an implied denial 
by him of his possessing any capa- 
city which is consistent with the re- 
cognition of the minor’s title and 
while he denied the minor’s right, 
he could not be held to have con- 
veyed the estate on behalf of the 
minor. In the circumstances it was 
unnecessary to find whether Sheoraj 
Singh was in a position to validly 
convey the property and accordingly 
although the High Court ^ 

finding that he was not, the Judicial 

Committee did not consider it neces- 
sary to deal with that question. 

I am of opinion that the present case 
comes within the principle enuncia- 
ted and acted upon m Bijraj Neo- 
pani V. Pura Suniary Dasee (1) and 
Gharibulla v. Khalak Singh (2) and 
that our decision on this point must 
therefore be in fivour of the appel- 
lant. 

I now proceed to deal with the next 
argument of Mr, A Krishnaswami 
Iyer that the properties did not vest 


j 
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in the Offioial Receiver. S. 18 (1) of 
the Provincial Insolvency Act III 
of 1907 runs thus — "The Court may 
at the time of t''e order of adjudi- 
cation, or any time afterwards, 
appoint a receiver for the property of 
the Insolvent, and such property 
shall thereupon vest in such receiver.’* 
On the 29th Kovember 1922, the 
District Judge made the following 
order ; ‘’Adjudication order passed. 
Referred to Offioi»l Receiver for fur- 
ther proceedings,” The argument is 
that the Court did not appoint a re- 
ceiver foi the property of the insol- 
vent and that therefore it did not 
vest in the receiver. I do not think 
this argument is sound. No set form 
of words'is prescribed to make the 
appointment of Receiver. In this 
case the order directs Official Recei- 
ver to take further proceedings. S. 
20 of the Act sets out some of the 
proceedings he was to take. It says 
that the Receiver shall realise the 
property of the debtor and for that 
purpose may perform certain acts. 
These proceedings the Official Recei- 
ver could not take, unless he was the 
receiver of the estate. The order by 
implication, therefore appoints the 
Official Receiver, for the property of 
the insolvent. The parties, the Court, 
the Receiver himself and strangers 
to the estate, understood the order 
in this sense. That the plaintiffs also 
understood it in the same way is 
^parent from their plaint, Mr. 
Krishnaswami Aiyar contends that 
the word proceedings ” means 
“ Judical Proceedings ” and that the 
order is to be construed as directing 
the Receiver to exercise the juris- 
diction delegated to him under S. 52 
of the Act. But I am unable to accede 
bo this contention. The word “Pro- 
ceedings” does not occur in S. 52 
whereas it occurs in S. 20, and in the 
latter section the proceedings con- 
templated have reference to the ad- 
ministration of the insolvents’ estate, 
^ j my construction of the 

order in question, the cases relied 

the learned Vakil, namely. 
Official Receiver i Trichinopoly v. Soma^ 
sundaram Chettiar (d), Muthuswami 
Swamiar v. 8omoo Kandiar (9), 

^%ng Padayachi v. Ponnuswami Pada- 
yacht (10) and Kavali Sankara Rao v. 


Ramakrishnayya (12) are distinguish- 
able. 

There is yet another ground on 
which the sales by the Official Re- 
ceiver may be upheld. Under S. 16 
(2) (a) on the making of an order of 
adjudication che property of the in- 
solvents vests in the Court and un- 
der S. 23 where no Receiver is 
appointed the Court his the rights 
of a Receiver. S. 20 provides that 
the Receiver shall realise the pro- 
perty of the debtor and for that pur- 
pose may sell any property of the 
insolvent. Cl. (e) of the same section 
says that the Receiver may appoint 
an agent to take any proceedings. 
Reading the order in question in the 
light of the above sections, it is 
obvious that in any event the Offi- 
cial Receiver was empowered by the 
Court as its agent to sell the proper- 
ties, and the sales effected by him are 
valid in this view. This was in effect 
what was held in Subha Iyer v, Rama- 
swami Iyengar (11) and I am prepared 
to follow it. On this point also, 
therefore, the respondent fails. 

In the result I agree with the order 
proposed by my learned brother. 

By the Court. — The memorandum 
of objections in Appeal No. 216 of 
1921 is dismissed. There will be no 
costs. 

Appeal allowed. 


(12) [1923] 46 M.L.J. 184. 
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Krishnan, J. 

Appaswamy Mudali and others^ In Re. 

Cr. Rev. Case No. 715 of 1923. and 
Cr. Rev. P. No. 573 of 1923, Decided 
on 7th February, 1924, against the 
judgment of joint Magistrate, Hosur 
in Cr. A. No. 13 of 1923. 

(a) Criminal P. C., 8. 55 (c) — Suspi. 
cion does not justify arrest. 

Arrest under S. 55 (c) is not justified by 
mere suspicion that the accused was concerned 
in several oflenoes since the section refers to 
reputed habitual ofienderi. IP. 557 C. 1} 
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^ % (6) Penal Code, S, 386 (6 ) — Resisting 
arreH on ground that it unlawful under 

the alleged section though legal under another 
section is no offenee-Cr, P. Code. 8a» 64 and 66 
ic) 

When a coDsfeable arrests a man and tells 
him expressly that he is doing so under a par- 
ticular authority, which he claims to have, to 
arrest him and if such arrest is resisted, it will 
be for the prosecution afterwards to establish 
that the constable who arrested the man had 
power to act under the authority that he claim- 
ed to have. It is no; sufficient for the prose- 
cution afterwards to say that the constable had 
authority under some other provision of law. 
Any man who is being arrested, has a right to 
sksk the officer arresting him to show him what 
power he has to do so. If ;be arrest is under a 
warrant, the man arrested is entitled to ask 
that the warrant be shown to him to see that 
be is being properly arrested and when the 
warrant is not shown to him and the arrest is 
made, such &n arrest will not be a legal arrest 
A man is entitled to know when a constable is 
arresting him, under what power he is acting 
and if he (constable) states that he acts under 
certain power, which the man knows he has 
not got, he is entitled to object to arrest and to 
escape from custody when he is arrested. 

IP. 556, 0.2) 

V. L. Ethiraj — for Petitioners. 

C. Adam — for the Crown. 

Order — In this case the three peti- 
tioners before me hare been convict- 
ed, under S 225-B of the Indian Penal 
Code and sentenced to various fines 
by the Sub-Magistrate of Denkani- 
kota, and their conviction has been 
confirmed by the Joint Magistrate of 
Hosur. 

The proiecution case is that certain 
constables were sent to the village of 
Ullugurkki on the 29th May, 1922 and 
P. W. I, a constable, arrested the first 
accused and took him by his hand. 
Then, it is said, the accused asked 
him why he arrested him and that the 
constable told him that he was arrest- 
ing him under S. 54 of the Criminal 
Procedure Code. The accused «eems 
to have resisted this arrest, on the 
ground that he was not liable to be 
arrested under S. 54 Criminal Proce- 
dure Code. The constable who arrest- 
ed him had no warrant for his airest. 
Accused 2 and 3, who are the sons of 
the first accused, also seem to have 
taken part in resisting the arrest. All 
the same, all the three accused were 
arrested by th( constable and taken to 
the Police Station. The charge under 
S. 225-B is on the ground that the 
father tried go escape from custody, 
after he was arrested and that the 


sons helped him to do so. S. 225-B 
requires that the custody from which 
a man tries to escape must be a law- 
ful custody ; he must have been law- 
fully arrested and detained ; then only 
he is liable to conviction under S. 
225-B. It is not denied in this case 
that the constable had no power to 
arrest the first accused, under S. 54 
Criminal Procedure Code. When the 
prosecution found its weakness after 
the case was almost nearly over in 
the lower Court, they changed the 
case and contended that the Ist ac- 
cused was arrested under S. 55 (c) and 
that the arrest was legal. 

The question that arises before me 
is whether, when a constable goes and 
arrests a man and tells him under 
what authority he is arresting him, 
when that authority is not a lawful 
authority, can the man arrested, be 
convicted and punished under S. 225-B 
for resisting such arrest, although the 
constable might have authority to 
arrest him under some other provision 
of law. For the purpose of deciding 
the point, I will assume that if the 
arrest had been under S. 55 (o), it 
would have been a lawful arrest. That 
is a question which I shall consider 
presently. I have come to the conclu- 
sion that when a constable arrests a 
man and tells him expressly that he 
is doing so under a particular autho- 
rity, which he claims to hare to arrest 
him and if such arrest is resisted, it 
will he for the prosecution afterwards 
to establish that the constable who 
arrested the man had power to act 
under the authority that he claimed to 
have. It is not sufficient for the 
prosecution afterwards to say that the 
constable had authority under some 
othex* provision of law. I think, any 
man who is being arrested, has a right 
to ask the officer arresting him tu 
show him what power he has to do so. 
If the arrest is under a warrant it has 
been held that the man arrested is 
entitled to ask that the warrant be 
shewn to him to see that he is being 
properly arrested and that, when the 
warrant is not shown to him and the 
arrest is made, such an arrest will not 
be a legal arrest. A man is entitled 
to know when a constable is arresting 
him, under what power he is acting 
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and if he (the oonstable) states that 
he acts under oeitain power, whloh 
the man knows he has not got, I am 
not prepared to say that he is not 
entitled to object to such arrest and to 
escape from custody when he is arrest- 
ed. So far as S. 54 is concerned, no 
attempt has been made before me to 
justify the arrest, and it seems to me 
that on that ground this petition 
ought to succeed. 

Apart from it, even under S. 55 (c), 
I am not satisfied that the prosecution 
has proved that the constable has 
authority to arrest the man. That 
clause says : •• Any person who is by 

repute an habitual offender, house- 
breaker or thief, or a habitual receiver 
of stolen property knowing it to be 
stolen, or who by repute habitually 
commits extortion or, in order to the 
committing of extortion, habitually 
puts or attempts to put persons in 
fear of injury,’* may be arrested by an 
officer in charge of a Police Station 
There is nothing before me to show 
that there was any ground for taking 
action under S. 55 (c), by the Police in 
this case. The officer, who ordered 
his arrest and gave evidence as C. W. 
1, only says that he had reason to sus- 
pect that the first accused was con- 
cerned in several offences. He does 
not say anything about bis being re- 
puted to be a habitual robber, or 
house-breaker; at the time he gave 
evidence, the prosecution case was 
that the arrest was made under S. 54 
and not under S 55 (c) ; so that his 
evidence does not relate to a case 
under S. 55 (c) at all. 

In these circumstances, it seems to 
me that the arrest of the first accused 
cannot be considered to have been a 
lawful arrest and his attempt to escape 
from custody would not fail under S. 
223-B, Indian Penal Code, He must 
therefore be acquitted, and as a result 
of his acquittal, accused 2 and 3 must 
also be acquitted. The fines, if paid, 
will be refunded to them. 

Accused acquitted* 
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Sohwabe, C. J. and Waller, J. 

(7. Doraivelu Mudaliar ayui other .'< — 
Plaintiffs — Appellants. 

V. 

G. R. Au Hkesavalu N'aidu — Defend- 
ant — Responden t. 

O. S. Appl. N^o. 46 of 1922, Decided 
on 14th November 1923, from the 
order of Kumaraswami Sastri. J., 
D/- 27fch February 1922. 

^Receiver — Receiver appointed in pursuance 
of scheme decree is not discharged by slight 
modifications xn schemeby appellate Court. 

A suit was brought oq the ot'igioal side for a 
■oheme to be framed in relation to a temple. 
It was decreed and a scheme was framed. 
During peadenoy of an appeal from it applioa- 
tion was made to a Judge sitting on the 
original side for the appointment of a receiver 
and an order was made appointing a receiver. 
The appellate Court affirmed the decree of the 
Court below with slight modifications in the 
scheme. After the order in appeal a Judge’s 
summons was taken out on the original side for 
the discharge of the receiver on the sole 
ground that the effect of the order of the Court 
of appeal was to put an end t^ the receivership. 

Held that the effect of the order of the Court 
of appeal was not ipso facto to discharge the 
receiver and that the summons was therefore 
taken out on entirely wrong grounds and must 
be dismissed. (P 558 C 1) 

V, Sivaprakasa Mudaliar — for Appel- 
lants. 

A. Duraiswami Aiyai — for Respon- 
dent. 

Schwabe, C. J. — This is an appeal 
from an order of Kumaraswami 
Sastri, J., in Chambers on Judge’s 
summons to discharge the receiver 
of certain temple property and to 
order the receiver to put the heredi- 
tary trustee of that temple in posses- 
sion of properties and documents 
relating to the temple. The facts are 
these. A suit was brought asking 
for a scheme to be framed in relation 
to the temple, which was tried by 
Kumaraswami Sastri J., and he in 
due course gave a decree and framed 
a scheme. An appeal was lodged 
against that decree and there was a 
cross-appeal. Before the case came 
on in appeal, an application was 
made before Phillips, J. for the 
appointment of a receiver, there being 
allegations made that the trustee did 
not properly account, would not hand 
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over or produce books, and was not 
behaving as a trustee should behave 
under the scheme as framed by 
Kumarasw imi Sastri, J., and having 
heard the application on several 
occasions with the trustee before him, 
Phillips, J., ordered that a receiver 
should be appointed. The appeal 
then came on and this Court confirm* 
ed the order of Kumaraswami 
Sastri, J., but to some extent, not to a 
very great extent, modified the 
scheme as framed by him. The 
scheme stands in operatioo as from 
the date fixed by Mr. Just ce Kumara- 
swarai Sastri’s order with the modi- 
fications decreed by the Court of 
appeal. After the order in Appeal, 
this summons was issued and the case 
was put before the Court solely on 
the ground that the effect of the order 
of the Court of appeal was to put an 
end to the receiveri^hip and in the 
words of the affidavit “that the 
receiver became functus officio and 
automatically ceases to be receiver.” 
The plaintiff and the receiver, alleg- 
ing, as I understand, that they were 
supported by the Advis-ory Board, 
opposed this summons and alleged 
that the trustee was still an unfit 
person to have control. Th j matter 
came before Kumaraswami Sastri, J., 

E .gain and he decided that the effect of 
he order of the Court of appeal was 
pso facto to discharge the receiver, 
ind declined to go into any question 
as to whether or not the trustee was 
a fit person to have charge or to go 
linto the question whether it was 
advisable in the interest of the temple 
[that the receiver e-hould be continued. 

In my judgment that is wro ig. 
iThe order of Phillips, J., was made 
[quite irrespective of there being any 
[appeal. His jurisdiction to make the 
Wder depended on one or two things, 
either on the scheme then in opera- 
tion which providtd that applica- 
tions be made to the Court by sum- 
mons, or by reason of his powers 
undtr O. 40, R 1 of the Civil Proce- 
dure Code which gives the 
power to appoint a receiver 
property whether before or 
decree, where it appears to the 
to be just and conver ient to 
4knd that order con til utd until it was 
put an end to. It was not put an end 


Court 
of any 
after 
Court 
do so. 


to by the Court of appeal which 
merely varied th© scheme. That 
being so, this order, in my judgment, 
is wrong, and this appeal must be 
allowed with costs. The summons 
which was taken out before the 
learned Judge was taken out on 
entirely wrong grounds and must be 
dismissed with costs. But I wish to 
make it quite plain that this does not 
in any way dispose of the real ques- 
tion which both parties say they 
desire to have decided. It is perfectly 
open to the trustee, if he is so advised, 
to take out a fresh summons asking 
among other things for the discharge 
of the receiver. It would be open to 
him on that application to contend 
that the scheme as framed by the 
Court of appeal gives ample protec- 
tion to those interested, and that it 
is no longer necessary on the facts of 
this case to have a receiver. It would 
also be open on that application for 
the plaintiff, the receiver and the 
Board, if so advised, to bring any 
circumstances before the Court as to 
the conduct of the trustee or otherwise 
to enable it to arrive at a proper 
decision on that point. I think that 
it is unnecessary for me to point out 
tbai^ there are also ample powers 
under the scheme for the Board or 
other persons with the consent of the 
Advocate General to take steps in 
reverence to the conduct of the 
trustee, if ho has been guilty of any 
misconduct in recent times, as to 
which we say nothing and express no 
views. 


The result is that this appeal should 
be allowed and the order of Kumara- 
swami Sastri, J., is set aside with the 
lesult that pending any fresh pro- 
ceedings, the receiver will be rein- 
.staced. 

Waller, J. — I agree and have noth- 
ing to add. 

Appeal allowed. 


1924 BaluSWAMY y. KRISNaSWaMY (Spencer, Og. C. J.) Madras 559 


» » 1924 MADRAS 559 

Spencer, Og. C. J. and Kumara- 
bwamy Sastry, j. 

B. Baliiswamy Aiyar and anothct — 
Defendants — Appellants. 

T. 

(7. Krishnaswamy Aiyar and others- 
Plaintitf and Defendants — Respon- 
dents. 

A. S. No. 39 of 1923, Decided on 
gftth January 1924, from the Decree of 
A. J. Madura in O. S. No. 84 of 1922, 

★ % Y. P. Ac^, S, 8S — Amount due being 
deposited^ disputes among the heirs of the 
mortgagee will not affect the validity o* the 
deposit. 

On a petition under S. 83 the Court ie bound 
to give notice to the mortgagee who must 
state the amount due on the mortgage and his 
willingness to accept the amount deposited in 
full discharge of the mortgage and to deposit 
the mortgage deeds in the Court and to receive 
the money. Disputes among legal representa- 
tives of tne mortgagee as to each other's title 
to receive the mortgage money will not render 
the deposit condinocal and the mortgagor 
oannot be made to suffer in consequence, 
where the correctness of the amount is not 
disputed, [P 560 Cl,2] 

C, V. Anantakrishna Aiyar and R, 
Srinivasa Aiyangar — for Appellants. 

(7. Krishnamachariar — for Respon- 
dents. 

Spencer, Og. C. J. — Th is is a suit 
for sale of mortgaged property 
brought upon a hypothecation bc>nd 
dated 6th of December, 1917 The 
interest was at 9 per cent, per annum 
and in default of payment in regular 
monthly instalments, it was to beat 
15 per cent. Interest was regularly 
paid until the mortgagee died on the 
ioth July, 1918. Upon his death, 
there was a dispute between his 
widow and his adopted son, as to 
who was ennitled to his estate. Each 
gave notice, (Exs. VlII and IX) to the 
mortgagor, not to pay interest to the 
other claimant. The appellants, who 
are purchasers of the equity of 
redemption, paid the money due upto 
date on the 16th of January, 1920, 
into CouTt under S. 83 of the 
Transfer^ of Property Act. There 
was a suit by a stranger against the 
widow and the adopted son, O. S. 
No. 49 of 1921, which was compromis- 

c widow admitting the right 

of the adopted son. 


The Subordinate Judge has given 
the latter, who is the plaintiff in this 
suit, a preliminary decree for sale of 
the hypothecs, in default of payment 
of the amount claimed including 
interest and costs within two weeks 
from the decree. The Subordinate 
Judge had held that the deposit made 
by the appellants was not a proper 
deposit under S. 83, because it was 
conditional. He says that the appel- 
lants, when depositing the amount 
into Court, requested the Court to 
decide which of the two counter- 
petitioners was entitled to receive the 
amount and also to decide whether 
the higher rate of interest was piy- 
able or not, and further to fix the 
amount of compensation due for 
breach of contract, in case the high 
rate of interest was considered to be 
penal. We have perused the petition 
put in by the appellants which is 
Ex I. The prayer portion of this 
petition merely asks for the issue of 
notice to the counter- petitioners, for 
cancellation of hypothecation deed 
and the return of the title deeds, and 
for a direction, that they should take 
the amount due from the amount 
deposited in Court and to pay the 
petitioner*s costs. There is no request 
that the Court should d^^cide whether 
the higher rate of interest was pay- 
able or not and should fix the amount 
of compensation payable, as the 
Subordinate Judge surmises. In the 
body of the petition there is a state- 
ment, that it is just, that an order 
should be passed directing either the 
two counter-petitioners, or any body, 
who may be entitled to receive the 
whole of the said amount, or the 
amount that may be found due. The 
Court refused to pass an order upon 
this petition, on the ground that the 
counter- petitioners were disputing 
each other’s title to receive the mort- 
gage money, not on the ground that 
the amount due had not been 
determined. Neither the widow nor 
the adopted son in their replies to 
the petition raised any objections as 
to the correctness of the amount, 
deposited. The 2nd counter-petitioner, 
who is the plaintiff in this suit, stated 
that he was advised that he was 
entitled to a larger amount, but he did 
not say what amount was actually 
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due to him. The other counter- 
petitioner said that she wa« not able 
to say whether the amounts deposited 
into Court were the correct amounts, 
because the 2nd counter-petitioner 
had taken away the bond. The 
present plaintiff expressed his willing- 
ness to receive the amount deposited, 
if it was paid to him unconditionally 
and said that if that was done, he 
would waive all other objections. The 
other counter-petitioner similarly 
asked for the whole amount to be paid 
to her. There was no prayer on the 
part of either the petitioner or the 
counter-petitioner for a regular 
enquiry as to the exact amount due. On 
receiving a petition under S. 83, it 
was the stai utory duty of the Court 
to give notice to the mortgagee, and 
it was the mortgagee’s duty upon 
receiving such notice to state the 
amount due on the mortgage and his 
willingness to accept the money 
deposited, in full discharge of that 
mortgage and to deposit the mortgage 
deed in Court and receive the money. 
The t ourt’s reason for refusing to 
pass orders upon this petition was 
clearly wrong It has been decided in 
Subba Rao v. Pakkicimmai Nadathi (1) 
that the expression “ mortgagee ” in 
S. 83 of the Transfer of Property Act 
includes the legal representatives of 
the mortgagee and that a deposit by 
the mortgagor of the mortgage money 
is payable to the legal representa- 
tives as a legal deposit: and in 
Nagatkal v. Arumugam Pillai (2), it 
has been held that, wh'^re there are 
disputes amoung the heirs of the 
mortgagee and money is deposited in 
Court, but the money is not drawn 
out owing to those disputes, interest 
will cease to run from the date of the 
deposit. In Ram Sumran r, Sahibzada 
Bijai Partab Narain Singh (3) where 
there was a dispute as to the suces- 
sion to the estate of a mortgagee and 
the mortgagor deposited the money 
in Court on account of the persons so 
claiming, it was held that he had 
complied with the requirements of 
S. 83. The Subordinate Judge was, 
therefore, in error in treating the 


deposit as having been conditional on 
account of the title of the legal 
representatives oeing undivided. It 
was no fault of the mortgagors that 
the succession to the mortgagor’s 
estate was in dispute and they cannot 
therefore, be made to suffer in con- 
sequence. 

As regards the rate of interest due, 
the 2nd counter-petitioner did not in 
his reply petition, as he should have 
done, s':ate how much money was due 
at that time, nor did he question the 
sufficiency of the amount deposited. 
He, therefore, cannot now be heard to 
argue that the deposit was invalid, 
because the rate of interest was un- 
decided. The depositors were willing 
that he should take the whole of the 
amount deposited, if the principal 
and interest came to that amount; and 
it is not now suggested that anything 
more was due. The Subordinate Judge 
has further held that the deposit was 
not a proper one, because interes was 
not calculated for the date of the 
deposit, 16th September, 1920, but 
interest was deposited for the 5th 
July, 1918, treating that as the firs . 
date of the default. The hypotheca- 
tion deed, being dated the 6th of 
December, 1917, there could be no 
default before the 6th of July, and 
therefore, if interest for one day, 
namely, the date of the deposit was 
in defect, it was made up by the 
amount deposited for the 5th July, 
1918, when nothing was due for that 
date. 

It is not necessary to decide the 
further question, which has been rais- 
ed before us, that is, whether the 
Subordinate Judge was right in order- 
ing penal interest to be paid from the 
date of the default, or whether the 
Court should allow a reasonable rate 
of compensation. 

Holding that the deposit made by 
the appellants was a proper deposit, 
we must allow the appeal and modify 
the decree, by dissallowing i terest 
from the date of the deposit in Court, 
16th Junuary, 1920, The respondents 
must pay the costs of the appellants 
in this Court. Each party will bear 
his own costs in the Lower Court. 

Decree modified 


(1) [m4] 19 M. L. W. 294. 

(2) 1923 Mad 354. 

(3) [18851 A. W. N. 328. 
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SCHWABE, C.J., BaMESAM AND 

Waller, jj. 


K, Parthasaradhi Naidu 'Qaru — Petr. 

V 

0. Kotesxoara Rao Garu and another — 
BaspoDcieots. 


C.B.P. No. 17 of 1923, decided oq 12th 
November, 1923, from the order of District 
Court of Guntur, dated the 22cd December, 
1922. 


(•i) »/urMdtcfion— Citiif Court— Reviiion^ 

Where b; statute matters are referred to the 
delermioatioQ of a Oourt of Record with do 
further provisiou, the necessary implioatiou is that 
the Court will determine the matters as a Court. 
Its jurtsdiotioD is enlarged but all the incidents of 
such iurisdiotion inoluding the right of appeal 
from its decision remain the same. (1913 A C 
646. Foil.) [P. 661, O. 3.] 

(bi Afadrns Local Boards Act, 19H0, S* 67— 
Revision. 

The fact that the decision of the Judge is by 
8. 57 of the Act and by the rules final does 
preclude any revision. [P. 563, 0. 1.] 

(o) Civ, Pro. Code, S. 116—Fiiuxl decision 
is revisable Jot tcaiit of jurisdiction. 

There is no better way of directing that there 
shall be no appeal than by the legislature stating 
that the decision of a particular Court shall be 
final. But even a decision which is fioal is open 
to revision. [P. 663, C. 1.) 


(d) Madras Local Boards Act, Ss. 56 and 67 — 
Appointment of nominated member can be held 
invalid only under 8s. 66 and 67. 

There in nothing either in the section or rules 
giving powers to a Dietriot or Subordinate Judge 
to question the appointment of a nominated 
member except on the specified ground, namely, 
disqualification under Ss. 56 and 57. A District 
or a Subordinate Judge is not intended to 
have any jurisdiction to decide whether the 
Local Government oc the President of the Dis- 
trict or Taluq Board as the case may be, properly 
exercised their power of appointing members. 
What he has jurisdiotion to decide is whether a 
person so appointed is disqualified under S. 56 or 
B. 56 and nothing else* If it is desired to question 
the appointment of a member it is probably open 
to question it in Court by proceedings in the 
nature of quo warranto. [P. 663, 0. 1.] 


(o) Madras Local Boards Act, S. 23— Absence on 
to Madras is not temporary absence — Appoint- 
ment orMr signed at Madras but re-signed again 
*n the dtsfrtec is valid. 


The mere absence for a few days of the President 
from hi8 district on a visit to Madras does not 
neoesaarily vest in the Vice-President the power 
of appointing members of the Board. But even if 
It did. the fact that the Vice-President did not 
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to be posted on the board where and not in the 
Fort 8t. George Gazette, it had by the Act to be 
posted shows a perfectly proper exercise of the 
President’s powers of appointment. [P. 563, C. 3.] 

Dr. SwamiTiathan — for Petitioner. 

C. F. Ana?itkakrish?ia Aiyar, V. Rama- 
das and Ck. Ragava Rao — for Regpoa- 
dents. 

Scliwabd, C.J. : — This is an application 
for the revision of the decision of the 
District Judge acting under the powers 
conferred upon him bv the rules framed 
under the Madras Local Boards Act of 1920. 
By the rule of the rules issued by the Local 
Government under the powers conferred on 
them by section 199 (2) (c). "No election of 
a Member or of a President of a District, 
Taluq, or Union Board shall be called in 
question except by an election petition 
presented in accordance with these rules, 
to the District or Subordinate Judge having 
jurisdiotion.” A preliminary point is taken 
that this Court has no power of revision, 
under section 115 of the Code of Civil Proce- 
dure over the decision of a District or Sub- 
ordinate Judge when acting under that 
rule. That depends on whether the Judges 
therein referred to are acting as Courts, 
or acting merely as persona designata, that 
is to say, persons selected to act in the 
matter in their private capacity and nob 
in their capacity as Judges. There has 
been considerable conflict of opinion on 
this point since the coming into force of 
this Act, and I do not think that tli^e 
decisions that have been given on tlqe 
matter are of great assistance to us in 
arriving at the proper conoluaion, and we 
have to look at the Act and the rules and 
tbe law as it stands. The law is, I think, 
quite definitely established by the decision 
in National Telephone Company, Ltd. v. 
Postmaster Gexieral (1) in the words of 
Lord Parker at page 562 that " where by 
statute matters are referred to tbe 
determination of a Court of Record with 
no further provision, the necessary impli- 
cation is, I think, that tbe Oourt will de- 
termine the matters, as a Court. Its juris- 
diction, is enlarged but all the incidents 
of such jurisdiction, including tbe right of 
appeal from its decision, remain tbe same.” 

If this matter had been referred to the 
District Court or Subordinate Judge’s Court 
in terms, in my judgment, no question 
could arise, because, following the words 

(1) <1^18) A.q. 6^6, 
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of the judgment just quoted, the matter 
would be determined by the Court as a 
Court, it being given jurisdiction for this 
particular purpose, and all the incidents 
which include the incident ol being liable 
to revision must follow, although no appeal 
would lie in this particular case because an 
appeal has been expressly precluded, for by 
section 57 (2) of the Act. and by the rules 
this decision is to be final.” But as the 
word "Judge ’’is used and not the word 
"Court,” one has to look carefully to see 
whether the word “ Judge " was used of 
him in his capacity as Judge or in his 
personal capacity, and I think great light is 
thrown upon this by two other rules Rule 
12 (2) of the rules for election refers to 
"an election or other competent Court" 
and it is quite clear that it is there refer- 
ring to a Court of a District Judge or 
Subordinate Judge; an i. by Rule 4 (3) of the 
rules for the conduct of inquiries, power is 
given to the District or Subordinate Judge 
in certain cases to direct any Court 
subordinate to him to hold the inquiry. 

I find it impossible to hold that a reference 
to a Judge with power to refer to a Court 
subordinate to him can mean anything 
else than reference to a Judge sitting as a 
Judge in the exercise of his ordinary 
jurisdiction extended for that purpose. For 
these reasons, in my judgment the power 
of revision lies. 

I It is further argued that the fact that the 
decision of this Judge is. by section 57 
of the Act and by the rules final, preclude 
any revision. There is really no authority 
adduced in support of that proposition and, 
in my judgment, it would be quite contrary 
to the whole object and intention of sec- 
tion 115 of the Code of Civil Procedure so to 
hold. That section only applies where there 
is no appeal. I know of no better way of 
directing that there shall be no appeal 
than by the legislature stating that the 
decision of a particular Court shall be final. 
It is the ordinary mode of expression used 
for the purpose in much of the legislation 
in England on which this legislation is 
founded ; and, where the whole object of 
revision is to prevent a Court, from which 
there is no appeal, acting contrary to its 
iurisdiotion. a finding that it is the law 
that, beoausa the words used are the 
decision shall be final," a Court ordinarily 
aubjeot to the revisional powers of this 
Court, should be permitted to act wholly 
without iurisdiotion without the aggrieved 


party beingentitled to any remedy, would in 
my judgment be untenable, and that would 
be the efieot of deciding this second point 
in favour of the contention put forward. 

On these grounds, m my judgment, this 
Court has revisional power and the preli- 
minary point (ails. 

The petitioner was duly elected President 
of the Narasaraopet Taluq Board. A peti- 
tion was subsequently filed before the 
District Judge of Guntur for a declaration 
that this election may be declared void and 
annulled and that the petitioner one 
Chinnatalacberuvu Koteswara Rao, a de- 
feated candidate in the election, should be 
declared ta be duly elected. The District 
Judge found that the petitioner had not 
been properly appointed a member of the 
Taluq Board and was, therefore, cot eligible 
for election to the Presidentship of that 
Board, and the matter comes before us on 
a petition for revision of that order. 

It is contended, on the one side, that 
the decision of the District Judge was 
wrong and that this is a case for the exercise 
by the High Court of its revisional powers 
under section 115, Civil Procedure Code, 
and, on the other aide, that the decision of 
the District Judge is right, and that, even 
if it was wrong, his order is not a proper 
subject-matter for revision. 

The powers of a District Judge in the 
matter of election petitions are oontained 
in section 57 of the Madras Local Boards 
Act of 1920, and in the Rules for 
the conduct of inquiries and the decision 
of disputes relating to elections, ” issoed 
by the Local Government under their 
powers in that behalf under section 199 of 
the Act. By section 57 the Judge has 
power to determine whether an appointed 
member is disqualified under section 55 or 
section 56 by reason of the various grounds 
set out in those sections such as insanity, 
bankruptcy, being interested in contracts 
with a local board and the like, none of 
which are alleged in this case. Thepeti' 
tioner bad been appointed by the President 
of the District Board purporting to act under 
section 9 of the Act. By the rules above 
referred to, save as provided in section 57, 
no election of a member or a President 
can be called in question except by en 
election petition presented to the District or 
Subordinate Jndge. This rule is somewhat 
obscure. I understand it to mean that 
apart from the powers under saetion o* 
a petition to the IKstriot or Snbordlnat® 



I9M Vadras pahthasabadbi naidu tp. kotbswara bao (RamesMn. j.) 


d63 


Judge is febe only way of qaeBtioning the 
, eleotion. But I oanfind nothing either in 
' the section or rules giving powers to a 
District or Subordinate Judge to question 
I the appointment of a nominated member 
such as the petitioner except on the speci- 
fied ground, namely, diaqualifioatioo under 
sections 56 and 57. At the time of his 
eleotion as President, be, the petitioner, was 
facto a member of the Board and as such 
eligible for eleotion to the Presidentship. 
It is not suggested that there was any 
irregularity in the eleotion ; but what is 
suggested is that he was not eligible for 
eleotion because he was nob properly 
appointed a member by the President of 
the Distriot Board. Now the appointments 
of members other than elected members are 
in certain oases in the bands of the Local 
'Government, in certain oases in the hands of 
the President of the District Board and in 
'Certain oases in the bands of the President 
■of the Taluq Board under section 9 of the 
Act, and I can find nothing in the Act to 
'euggest that a Distriot or Subordinate Judge 
is intended to have any jurisdiction to 
'decide whether the Local Government or the 
President of the District or Taluq Board as 
the case may be, properly exercised their 
power of appointment. What he has juris- 
diction to decide is whether a person so 
appointed is disqualified under section 55 
or section 56 and nothing else, and in my 
' judgment, on a petition dealing with an 
• election to Presidentship, be cannot go into 
the question whether a particular candidate 
was duly appointed a member of the Board. 
Therefore, in my judgment, the Distriot 
Judge in this case was acting wholly with- 
out jurisdiction in investigating that 
question and giving bis decision upon it, 
and the matter therefore comes directly 
under section 115 ia) of the Civil Pro- 

I oedure Code. If it is desired to question the 
appointment of a member, it is probably 
open to question it in Court by proceedings 
in the nature of quo warranto. 

Assuming that the District Judge had 
power to inquire into this matter, whether 
it can be said that the High Court has power 
to revise his order under section 115 (c) is a 
very difficult question and one upon which 
I do nob think it necessary or advisable to 
ftuy opinion or to add one more to 
the many judgments dealing with what does 
-’OOme under that section and what does not ; 
por do looDsider it necessary for the deoUion 
of this, case to go into the question whether 


the District Judge was right or wrong in 
the decision to which be came. But as the 
matter has been fully argued before os and 
as It 19 of considerable importance. I think 
lb desirable that we should express our 
opinion, obiter though it may be. 

The facts are that the President of the 
District Board while temporarily in Madras 
prepared and signed a list of his appoint- 
ments including therein the petitioner, and 
^nt a copy of that to the Fort St. George 
Gazette. The District Judge held that bv 
reason of section 23 (2) of the Madras Local 
Boards .\ct, all the appointments thus 
made were void. That section enacts that 
during the temporary absence or incapa- 
city of the President of a District or Taluk 
Board, the President's funotions shall 

devolve on the Vice-President." By sec- 
tion 25, “theexaroiee of these powers by the 
Vice-President shall be subject to such res- 
trictions, limitations and conditions as may 
be laid down by the President and shall also 
be subject to bis control and revision." I 
do nob think that the mere absence for a 
few days of the President from his district 
on a visit to Madras necessarily vests in 
the Vice-President the power of appoint- 
ing members of the Board, But even if it 
did, the fact is in this case the Vice-Presi- | 
dent did not make any appointment and I 
the President returned to his district, and | 
signed again in bis district the list of ap- | 
pointment of these members and directed I 
it to be posted on the board where, and not I 
in the Fort St. George Gazette, it had by I 
the Act to be posted. This was a perfectly I 
proper exercise of the Proaidenfc’s powers I 
of appointment and, in my judgment, there I 
was nothing wrong with the appointment I 
of the petitioner at all. I 

It follows that this petition must be 
allowed, that the order of the District Judge 
must be set aside. The lafc respondent 
must pay costs throughout, including the 
costs of the 2Dd respondent. 

Baiuosam, J". : — I agree with my Lord's 
conclusion in the judgment delivered that, 
in the light of the Buies made under the 
Act, the District Judge must be considered 
to be a Court and that, notwithstanding 
the use of the word ' final ’ in section 57, a 
revision petition lies to this Court. 

The next question is whether there is any 
question of jurisdiction or material irregula- 
rity within the meaning of section 115, Civil 
Procedure Code. It is not rnggested that 
the District Jndge acted with material 
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irregularity in the exercise of bis jurisdic- 
tion. As to jurisdiction, I think, one must 
start with the principles laid down by the 
Privy Council in Balakrtshna Odayar v. 
Vasudeva Aiyar (2). “ The section applies 

to jurisdiction alone, the irregular exercise, 
or non-exercise of it, or the illegal assump- 
tion of it. The section is not directed against 
oonclueions of law or fact in which the 
question of jurisdiction is not involved. ” 
It follows that an error of law leading to 
an erroneous order only, does not justify 
our interference. An error of law leading 
to the exercise of a jurisdiction which did 
not exist or to the failure to exercise a 
jurisdiction which did exist, justifies such 
interference [see Atchayya v. Sri Seetha- 
ramachandra Rao (3)j. It must be 
remembered that every error of law cannot 
be regarded as the exercise of a jurisdiction 
which does not exist merely because, but 
for such error, the order of the Court would 
have been different; otherwise, all erroneous 
decisions can be modified or revised in 
revision. 1 agree with the observations of 
my brother Wallace, J., in Ahmed Thambi 
Maracair v. Basava Maracair (4). 

Applying these principles, it follows that, 
where a District Judge, who has jurisdiction 
to enquire into an election petition under 
the rules made under the Local Boards Act, 
1920, passed, as the result of his enquiry, 
an erroneous order based on an erroneous 
construction of the sections of the Act or 
the rules, the order cannot be interfered 
with in revision ; and it cannot be said in 
such a case, that, on account of his error 
of law, the District Judge exercised a 
jurisdiction which did not exist or failed to 
exercise a jurisdiction which existed. For 
instance when be held erroneously that the 
appointment of a member or president was 
void, it cannot be said merely by reason of 
such error that there was an erroneous as- 
sumption of jurisdiction. I do not think that 
the observations of CbaDnell, J., in Bexv. 
Manchester Justices (5) help us in the appli- 
cation of section 115. It is true that these 
obnervatioDS have been quoted and applied 
by m> brother Krisbuan. J., in Raviaswami 
Goundan v. Muthu Velappa Gounder (6), 
I am unable to agree with all the obser- 
vations in that case. I also observe that, 


(а) (1917) 40 Mad. 793 (P.O.). 

‘ ■ (3) (1918) 39 Mad. 195 (F.B.). 

... J. , (4).ifti3Mad.26i. 

(б) (1899) 1 Q.B. 671. 

i (6) I'gaSMad; 199. 


in that case, the ground of material irregu- 
larity was also available. 

In the present case before us, I agree 
with my Lord the Gheif Justice, in holding; 
that the District Judge acted without 
jurisdiction. Under section 57 be bad 
jurisdiction to enquire into the validity of 
the appointment of a member only if it is 
questioned on the ground that he was 
disqualified under sections 55 and 56. No 
such ground was alleged or proved and the 
District Judge had no jurisdiction to enquire 
into the election petition. We have not 
here a case of his holding that be had 
jurisdiction to enquire by an erroneous 
construction of some section or rule of 
law. He merely enquired into a petition 
in which no ground, such as is mentioned 
in the section, was alleged. 

I agree with the order proposed by my 
Lord. 

Waller, J. : — On the first point I agree 
that the Judge referred to in rule I is not a 
persona designata. Rule IV (3) is, I think, 
conclusive. A Judge acting as persona 
designata has no Court subordinate to him. 
1 agree also that the description of his 
decision as final means no more than that 
there is no appeal against it. It does not 
mean that a decision made without juris- 
diction is not open to revision under 
section 115, Civil Procedure Code. 

It seems to me clear that, in this casq, 
the Judge had no jurisdiction to decide 
what he did decide. Petitioner was an 
appointed member of the Board and his 
appointment could be questioned before the 
Judge only with reference to sections 55 
and 56 of the Act. It could certainly not 
be questioned in a proceeding of this kind. 
The Act, no doubt provides that the 
President shall be elected from among tbs 
members of the Board but that provision 
does not give the Judge jurisdiction on an 
election petition to consider whether the 
members have or have not been properly 
appointed. He cannot disqualify them 
save on grounds that are not applicable 
here. The result in the present instance, 
was the petitioner remained an appointed 
member of the Board although the Judge 
had set aside bis election as president on 
the ground that be bad not been properly 
appointed a member. On the last point 1 
agree that petitioner was properly appointed 
and concur in the order allowing the peti-' 
tion and as to costs. 


Petition allowed 


:19M Madtfts w. b. nurse v, kustouji dorabji (Sobwabe, O.J.) 


566 


* * 1824 Madras 566. 

SOHWABB, C.J., AND KaMESAM, J. 

W, H. Nurse — Defendant-Appellant 

V. 

Rustomji Dorabji — Plaintiff-Respondent. 

O. S. A. No. 78 of 1921, decided on 
5th December, 1923. 

A/altcious prosecution — alUgalions to 

the knowledge of the prosecutor iridtcate mattco and 
advice of Counsel is no iusti/icotion tor the pro- 
secution where true facts are not lully and fairly 
laid 6e/ore Counsel, 

By an agreement between the parties plnintifi 
ooutraoted with the defendant to take on lease a 
cinema which was to be constructed by the defen- 
dant. There was time limit for the building; in the 
oontcaot which was on four sheets of paper bearing 
a certain original date. The sclioitoc of both the 
parties added a fresh front sheet cu a stamp paper 
each time the contract period was altered and it 
was signed and initialled by the parties. Owing to 
qaaitels due to a desire to alter the oontraot id a 
particular way on the side of both parties, the 
defendant applied for prosecution of the plaintid 
for oheating and forgery on the ground that the 
plaintiff took the new front sheet, attached to it 
the temainiog back sheets of the original agree* 
meat and tried to have tho documents so prepared 
registered. The result of tbi.s prosecution was 
acquittal in the Sessions. Plaintiff sued for 
damages for malicious prosecution, held, that 
as it was the intention of the parties that 
the new front sheet was to be a part of 
the document, the prosecution of the plaintiff was 
without reasonable and probable cause and was also 
malicious since the object of the defendant was to 
take undue advantage on acoount of a pending 
piroeecutioD of the plaintiff, No doubt where true 
facts are laid fairly before the legal adviser and 
on hie advice proeecution is started a party is 
ordinarily protected but not where facts are not 
tafrly laid before the adviser. Where damages of 
Rs. S5, 000 were awarded held, they were not esces- 
five in view of the fact that the plaintiff was a 
Bombay merchant carrying on business in Madras. 

V. V. Srinivasa Aiijangar, A. Krishna- 
swamy Aiycr and N. S. Rangasivamy 
Aiyangar — for Appellant}. 

Messrs. Short Echoes and Co. — for Res- 
ipondentf. 

Schwabe, C. J. : — This is an appeal from 
a judgment} of Coutts-Trotter, J., in an 
action for malicious prosecution. He found 
for the plaintiff with Rs. 35,000, damages. 
Tbe defences set up were that there was no 
malice and that there was reasonable and 
probable cause for the prosecution. As 
- regards the latter point, I entirely agree with 
what was said by tbe learned Judge that 
there was no reasonable aod probable 
•atrase for thie proeeeatioa. Ip.obnsideriDg 
citlafa, I hoireider Whet tbe posltioo Was of 


the plaintiff in respect of tbe charge made 
against him in the Criminal Court, and I am 
quite satisfied that there was no ground at 
all for even suggesting that be bad been 
guilty of any criminal offence. No 
criminal offence in fact, had been commit- 
ted, and I can see no reason at all for 
suggesting that Mr. Nurse, the defendant, 
really had any reasonable ground for 
thinking that a criminal offence had been 
committed. 

On the other part of the case, namely, 
whether there was malice, there are two 
matters to be considered. Tbe first is 
whether the defendant acted with an 
indirect motive. The learned Judge found 
that he did and I have no doubt that he 
was right. There was a dispute going on 
between the plaintiff and tbe defendant. 
The plaintiff bad entered into a contract 
with tbe defendant, under which the 
defendant was to build for him a cinema 
and then let it out to him. A point arrived 
in tbe relationship between them in 
relation to that cinema when things were 
at a deadlock. The defendant was no 
doubt contending that there would have to 
be some alteration in tbe terms up to that 
time existing between tbe parties, and I 
think it is fairly clear that the plaintiff 
recognised that there would have to be 
some modification or alteration. The 
defendant put forward a draft lease on terms 
which he thought reasonable : the plaintiff 
rejected those terms and put forward an 
alternative wliich in turn the defendant 
rejected and the plaintiff claimed to fall 
back or stand upon the written agreement. 
He said that there had been and was 
an agreement between the parties binding 
and effective. Whether that agreement 
was binding and effective or not at 
that date is matter with which we are 
not concerned and it is a matter on 
which I think it desirable to say nothing, 
in view of the fact that it is tbe 
subject-matter of litigation between the 
the parties. But that was the position, 
when the defendant chose to apply for the 
arrest of the plaintiff on what, as I have 
already said, are wholly frivolous grounds; 
and I think tbe learned Judge was amply 
justified in coming to the conclusion, 
that he did so with tbe indirect motive of 
hoping to bo in a better position to negotiate 
with bis opponent, with a oriEpinal 
banging over his head, than he would be 
in negotiating m between two persona on 
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equal terroa. I fchink ifc right to say that, 
in my view, I do not think that, on this 
evidence, Mr. Nurse had or could have 
bad any honest belief in the guilt of 
Mr. Kusbomji. Either of those views is 
quite enough to justify the finding of my 

brother Coutts-Trotter. J. 

A further point arose on this point, which 
ia really a subsidiary part of this case, 
namely, that the defendant contends that 
he acted in launching this prosecution on 
the advice of Counsel and that he claims to 
be protected by reason of that fact. It is 
no doubt the law that that protection is 
given where Counsel's opinion has been 
obtained and where it ia believed to be 
correct and acted upon. I think the law 
is correctly stated in the judgment of 
Bayley, J., in Ravenga v. Mackintosh (1), 
in which be said : 

'* I ftooede to the proposition that if a party lays 
all the facts of his case (airly before oounsel, and 
aote 6ona flde upon the opinion given by that 
oouneel, (however erroneous that opinion may be) 
be is not liable to an action of this description.’' 

It may be observed that, in order to 
escape by reason of the opinion of Counsel, 
the first condition is that all the facts of 
the case are laid fairly before Counsel, and 
the second condition is that he acts, bona 
fide upon the opinion, given by that 
Counsel. I think it is quite clear in this case 
that all the facts were not laid fairly before 
Counsel. The main ground of the prosecu- 
tion was that a certain agreement between 
the parties, contained on four sheets of 
paper bearing a certain original date and 
giving a time limit for the building of the 
Cinema, was from time to time altered by a 
fresh front sheet on a stamp paper with a 
now date being prepared by the solicitor to 
both parties and signed or initialled by the 
parties ; and it was alleged that, because 
the plaintiff took the new front sheet, at- 
tached it to the remaining sheets of the 
original agreement and tried to have the 
document so composed registered, he was 
committing the crime of cheating and of 
forgery. The greater part of the evidence 
in this case ranged round the question of 
what was the intention of the parties in 
having those front sheets prepared. The 
prosecution story was that they were pre- 
pared in order to become the front sheet to 
some Bubsequenb agreement to be ezeouted. 
9be defence story was that it was the 
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intention of everybody throughout, that the’ 
new sheet should bo substituted for the' 
old. The defendant went beforehis Counsel 
and told him that it was the intention of 
both parties, when the new front sheets 
were made at different times that they 
were not to be attached to the remaining 
sheets of the original agreement, and on 
that basis apparently Counsel advised. It 
is quite clear to my mind, on the evidence, 
that so far from it being the intention of 
both parties that the new front sheets 
should not be attached to the original back 
sheets, it was the intention of both parties 
that they should be so attached and indeed, 
that they were brought into existence for 
the purpose of being so attached. I do not 
think it is a very creditable story to any 
one concerned. They desired to extend the 
time under an existing agreement. They 
did it by substituting a new front sheet.-, 
with a different date, treating that the 
execution of the original contract, witness- 
ed as it was by several witnesses, as still 
being the execution of the final contract 
with a new date. 1 think also there was &< 
desire on the part, at any rate, of some of 
the parties concerned, that as the stamp 
for agreement for lease was an inadequate 
stamp, it might be possible to get a reduc- 
tion of the penalty, which was being 
incurred by reason of the stamp not being 
the right stamp, by putting before the 
registration authorities that the document 
was of recent date, whereas the chance of 
getting a reduction of penalty would be 
very much less, if the authorities bad- 
been aware that the contract bad been 
in existence for a very considerable time, 
and acted upon, and was, in fact 
renewed from time to time by this addi- 
tion of a front sheet. However that, 
may be, I am quite satisfied that it 
was the intention of both parties that it 
should be so used. In fact, the solicitor^ 
who was the solicitor for both the parties 
and who gave evidence at the Police Court 
and at the Sessions Court, although he afe 
first, particularly in the Police Conrt, tried 
to make out that it was contrary to the 
agreement that the front sheet should be 
attached to the others, when be got before 
the SeaeioDs Conrt and was fully cross- 
examined, ultimately said in the plainesk 
terms, that the whole intention of the' 
parties was that the new front sheet in hie- 
words, "was to form part and takO' 
the place of the front alioet of the old^ 


(1) (1934) 3 B. & Oo. 098. 
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agreocnaQfe.'* ,Tbat> being so, it caonot, in 
my judgment, be said that the truth of facts 
V7a8 placed fairly by the defendant before 
Counsel, when Counsel advised, if be did 
BO advise, that this prosooution should 
take place. Under these circumstances. I 
think ttat in this case there was ample 
evidence both of absence of reasonable and 
probable cause and of malice in fao^. 

There remains only the question of 
damages. In countries, where these ques- 
tion of tort are tried before a Jury, dan?ages 
are eminently in the province of Jury. 
Where, however, a case is tried before a 
Judge, the Judge has a very wide discretion, 
on the facts of the case before him. to say 
what, in his view, the damages should be; 
but it is no doubt easier, to get the 
damages reduced on a judgment from a 
Judge than, as in England in the case of a 
verdict by a Jury ; because a Judge, in his 
judgment, states his reasons, when he gives 
damages and states what influences him, or 
what is in his mind when he gives those 
damages ; whereas in England, where the 
Jury give no reasons, it is almost impos- 
sible for the Court of Appeal bo know what 
operated on the mind of the Jury and it is 
difficult bo establish that the damages are 
so excessive that no reasonable body of 
twelve men could have come to that 
measure of damages. I have had some 
little doubt in this case whether the learned 
judge, who quite fully states bis reasons for 
taking rather a strong view of the o»ise as 
to damages, was not inclined to severity : 
but, on the whole, 1 think not. I am cot 
certain as to whether I should nob have 
awarded a lesser amount, but that is not 
what I have to consider. What I have 
to consider is whether the learned 
judge was wrong in awarding the damages 
that he did. As has been pointed out, it is 
a serious thing, indeed, for a business man 
of position more especially when he carries 
on business in another place, bo be brought 
before the Criminal Court of ^ladras and 
kept here for some months, with the 
anxiety of prosecution hanging over his 
head,' having bo incur very heavy costs 
here, which are separately provided for, in 
the judgment, and having to incurexpendi- 
ture by reasons of his being aWay from 
house and being subjected bo the injury, 
which must necessarily accrue to the man’s 
business, when he must be away from his 
business for a oonsiderable time, and under 
a suspicion of having bean guilty of serious 


orimioal offenoee. Under these oiroum- 
stauoes I do not think it right to interfere 
with the judgment here, and this appeal 
must be dismissed with costs. Gertifled 
for two Counsel. 

Bamesam, J. : — I agree and have 
nothing to add. 

Appeal dismissed. 


' 1924 Madras 667. 

Wallicr, -1. 

South [ndiayi By. Co . — Appellant 

v. 

S. P. B. S. Narayana fyer— Respondent. 

C.R.P. No. 418 of 1921. decided on 8tb 
November, 1923, from the decree of Sub- 
Judge, Mayavaram, in S.O.S. No, 911 of 
1920. 

(a) Lirai/atiou Act, Art. 3l — Scope. 

Art. 3l applies so a suit by a cotsignee for 
damages loc She loss ot goods in iraoeit, the 
sCartiug point heintz the dale when the Railway 
Company fioally s-aye that the goodf* cannot be 

delivered . 

(b) Railways Act, S. 77^Noiiie to District 
Traffic Supsrinuinaent may be valid if empowered 
expressly or by course of conduct. 

A Dotioe under Ss. 77 and 140 given to ^ 
6UCiotdiDAt9 cffio6f lib6 the Disttiot Trsffic 
Buperintendeot le not valid unless there is 
evidence *1) either that ibe power of the Agent 
to receive notices under B. 140 had been 
delegated to the subordinaio ofhoec who actually 
received the notice, or (ii that the Company by 
its rules or course o( business bad held out to 
the public t'oaC notices might be given to auoh 
an officer instead ol to the Agent and thus 
estopped iteell Irom raising a leoboical defence. 

(c) RailuiajfS Act. 8- T^’^Burdon of proving 

neglect lies on eonugnor and of theft tn a tunning 

train on Railw.iy. 

Barden of proving neglect on the part of the 
company lies on the pUintifl. U is open to the 
Qompauy to say that the bale was lost by theft 
while the train was cuoning in whiob case they are 
Ad a matter of ccotse exempted from liability ; but 
the burden of proof cu this point lies on the 
Railway Company. 

V. Viswanatha Sastri — for Appellant. 

G. S. Venkatachariar — for Respondent. 

Ayling, J. : — This Revision Petition 
arises out of a Small Cause Suit in which 
the respondent, bbe consignee of a bale of 
cotton thread entrusted for transport to the 
South Indian Railway Company, sued the 
Company for Rs. 470 damages for the loss 
of the said bale in transit. The bale was 
entrusted to the Railvvay Company on 

2-4-1919. Nothing has, been heard of it 
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since and there can be no poaaibl^ doubt 
that it must be treated as lost. The loss 
of the hale is the basis of the suit. 

The liability of the company has to be 
determined with reference to a special 
agreement Exhibit I entered into between 
them and the consignor at the time of the 
despatch of the bale. This provides that 
in consideration of the carriage of the bale 
being at a lower rata the consignee (under 
whom, of course, plaintiff claims) has no 
I'igbt to compensation for loss of the goods 
except in the event of wilful neglect of the 
railway administration or theft by or wilful 
neglect of its servants during transit. It is 
further provided inter alia that a robbery 
from a running train does not constitute 
wilful neglect. Tnis question of the liability 
of the Railway Company has been dealt 
with by the Subordinate Judge in 
paragraphs 4 and 5 of his judgment. The 

issue framed is this : 

“ Whether the bale in question was lost 

by theft while the train was running and 
whether the defendant company took the 
necessary steps to prevent such a risk . 

The issue seems to me to have been very 
badly drafted because there are really two 
distinct questions involved, the burden of 
which is not on the same side in each 
case. Under the terms of the agreement 
the burden of proving neglect on the part 
of the company lies on the plaintiff as 
explained by Kumaraswami Sastri, J , 
in P. Albuquerque and Sons v. S. /. 
Railway (1). It is open to the company 
to say that the bale was lost by thett 
while the train was running, in which 
case, they are. as a matter of course, 
exempted from liability ; but the burden of 
proof on this point lies on the Railway 
Company. The issue framed by the 
Subordinate Judge does not cover the 
fitst point at all. He has set himself 
simply to consider whether the Railway 
Company has shown that the bale was 
lost by theft from a particular wagon 
number 1897 during transit between 
Perundurai and Erode. He has laid down 
the extraordinary proposition that even if 
the bale was so stolen, it will not be theft 
from a running train if the thief got into 
the wagon before the train started, a 
proposition which seems to me to have no 
foundation: and his arguments on the 
eviSenoe relating to the loading of the bale 


in the particular wagon specified seem to 
me to be most inconclusive. I cannot 
accept the finding such as it is and must 
call for a specific finding from the 
Subordinate Judge on the following two 
issues : — 

(i) Was the suit bale lost in consequence 
of the wilful neglect of the Railway 
administration or theft by, or wilful 
neglecB of, its servants, transport-agents or 

carriers ? 

ii) Was it lost by robbery from a 
running train within the meaning of Ex. I ? 

Another point taken by the learned vakil 
for the petitioner relates to the questiop of 
notice. This is governed by sections 77 and 
140 of the Railways Act, IX of 1890. The 
former provides that a person entitled to 
compensation for loss of goods can only 
recover it if hip claim has been preferred 
in writing by him or on his behalf, to the 
Railway administration within six months 
from the date of the delivery of the goods 
for carriage by rail. Section 140 of the 
same Act provides for the method of 
service of notices on the Railway adminis- 
tration. The effect of these two sections 
has been considered by a Full Bench of 
this Court in Mahadeva Aiyar v. S. I. Ry- 
Co. (2). In the present case, the plaintiff 
relies on a notice. Ex. A, which was 
addressed to the District Traffic Superin- 
tendent on 5th September, 1919, within 
six months of the consignment of the bale. 
The question is whether those specific 
conditions of sections 77 and 140 have been 
complied with Here again I cannot 
accept the findings of the Subordinate 
Judge. The judgment of the Full Bench 
above referred to lays down the condi- 
tions on which notice to a Subordinate 
Officer like the District Traffic Superinten- 
deut could be deemed sufficient com- 
pliance ; and it is sufficient to say that 
the Subordinate Judge's judgment is 
entirely without reference to the conditions 
therein laid down. I must therefore call 
for a proper finding on issue (ii), whe- 
ther the suit is barred for want of proper 
notice,” in view of what is contained in 
the Full Bench judgment above referred to. 

The last point taken on behalf of the 
Oompany is that the suit is barred by limita- 
tion. The proper article applicable appears 
to be article 31 of the Indian Limitation 
Act, IX of 1908. On this point, I think the 
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Subordinatie Judge’s finding masb be acoept- 
ed. Paragraph 7 of his judgment deals with 
it and he relies on a judgment of this Court 
in xV. i£ S. M. Ry. Co. v. Bhimappayi (3). 

I can see no ground for distinguishing 
that case from the present one. and it 
appears to be an authority for the Subordi- 
nate Judge’s calculation of the time prescri- 
bed, from the date when the defendant 
Company finally said that the bale could 
not be delivered. I do not think on the 
question of limitatioo there is any ground 
for interference. 

Findings oh the issues referred to the 
Subordinate Judge must be returned 
within two months from this date, l iitber 
side will be at liberty to adduce fresh 
evidence, if they wish, on tte two issues 
which have been referred to, in substitu- 
tion of issue (1) as originally framed by the 
Subordinate Judge. Seven days will be 
allowed for filing objections. 

[The Subordinate Judge of Mayavaram 
submitted the following findiogsij 

Oq tbe issues 1 and *2 referred to therelo, viz-i 

(1) Was the suit bale lost io ooDsequeoce of the 
wilful neglect of tbe Railway admioistcation or 
theft by, or wilful »iegleot of its servants, transport- 
agents or carriers ? 

12) Was it lost by Robbery from a rupoing train 
within tbe meaning n{ Exhibit I ? 

2. A bale of cotton twist was consigned by Rama- 
swami Chettiar at Tiruppur Station on tbe South 
Indian Railway on 2-4-19i9 to Tiruvalur, the 
plaintifi Narayana Ai;ar being ibe consignee. 
Tbe plaintifi not haviog received tbe consignment 
wrote to the District Traffic Superioteodent, 
Triohinopoly. on 6th May, 1919, informing him 
that he bad not received tbe bale consigned to him 
and asking tbe Superintendent to get tbe bale 
delivered to him. To this tbe Superintendent 
replied that tbe matter was receiving his attention 
(vide Exhibit B). On 29tb May. 1919. the plaiotifi 
again wrote a letter to tbe District Traffic Superin- 
tendent that the bale bad not yet been delivered up 
to him aod that either tbe bale might be delivered 
up to bim or its value R?. 438 might be paid to him 
{vide Exhibit C). The DiPtriet Traffic Superinten- 
dent thereupon instructed the Station blaster, 
Tiruvalur. to ascertain from pUintifi what amount 
he was willing to receive in fioal adjustment of his 
olaim. Tbe Station Master, after taking a state- 
ment from the plaintifi on 30th June, 1919, wrote to 
the District Tanffio Saperintendent that at bis ios- 
tanoo tbe plaintifi was willing to accept Rs. 428 aod 
that the said amount may be paid to tbe plaintiff at 
an early date (vide Exs. G and G-1). Tbe plaintiff 
not having received any further information wrote 
on 19th August, 1919, to the District Traffic 
Superintendent requesting bim to settle bis olaim 
and informing him that on failure to do so, be 
would have to institute a suit fD). To this a letter 
aiftf feeen keot f^om tb6 office 6f the Gfeiieral Teftffio 


tii. 


Manager on 80tb August, 1919, that tbe bale in 
question bad been stolen away from a cunning 
train and as tbe oonsignment was booked at 
owner's nek form note H, the Company ie relieved 
from all liability lor loss and that, therefore, the 
plaintiff’s olaim could not be entertained iD-l). 
On 28-11*1919, tbe plaintiff gave a notice to tbe 
Agent, South Indian Railway, that unices the full 
value of the bale was paid to bim within two weeks, 
bo will sue tbe Company for recovering the sum 
with interest (E). This letter has been forwarded 
in original to tbe Geoeral Tiaflio Manager for 
disposal on let December, 1919, and on 12lb 
Decembar, 1919, a reply to tbe pUiuiiff has been 
sent from the office of the General TrutticManaper, 
that it was reported that tbe bale was stolon away 
by some thieves from tbe tram conveying tbe samt 
tvhlle it was lunoiog t.etween Peruodurai and 
Erode Btations and that tbe Railway in not there 
fore liable as already intimated to the plaintiff in 
tbe letter, dated 30tb August, 19)9, in special 
\iew of tbe contract relerred to tbereio and that 


tbe enquiry made with reference to tbe value of 
tbe bale was not an admissicn of liability on tbe 
part of tbe Company and that tbe plaintiff's claim 
cannot, in tbe oiccumstances, be admitted (E-ll. 
Tbe plaintiff baa thereafter instituted bis suit on 
6th July, 1920. 

8. Tbe defendant has raised various pleas, Tbe 
plaint coDtains substantially the same facts ae are 
already set forth, and ibe defence is also tbs same 
as disclosed in tbe replies of the General Traffic 
Manager. The evidence of defendant’s witness is 
to tbe effect that tbe suit bale was loaded at 
Tiruppur on 2nd April io B. N. R. C. G, waggon 
No. 1897, aod ibat the said waggon was attached 
to a goods train cunning on the same day to Erode. 
My predecessor was of opinion that the evidence as 
to euoh loading is not of a reliable character. The 
goods oletk spoke only from his memory that, it 
was BO loaded in waggon No. 1897. Tbo loading 
book in which tbe above particulars would have 
been entered has not been produced on the ground 
that it oould not be found aod further Ex. H, the 
railway receipt, does not also unforiuoately contain 
tbe number of tbe waggon io which tbe bale was 
loaded ; though it should properly contain such 
information. 1 am of opinion that in the oitoum- 
stances, it cannot be held that the said bale had 
been actually loaded at Tiruppur in waggon 
No. 1897. Tbe evidence therefore as to whether 
there was found any tampering with the seal of the 
waggon at Erode is of little or no importance. No 
doubt, there has been an attempt to show that tbe 
suit load was found missing at Erode when the 
waggon was examined. But in the absence of any 
record as to tbe waggon having been examined 
and to the bale having been found missing, tbe 
evidence of tbe defendant's witnesses cannot carry 
any oonviotioo. It is not disputed that when the 
Railway officials had found that there was theft in 
one of tbe waggons there would be reports sent in 
writing to the officials higher up. This is admi 
ted by Neelakanta Ayyat, D. W. 6. He states 
that in addition to this bale there were two other 
articles missing and that he gave a repot o 
loss to the District Traffic Bupenntendent and 

to the police. But no such 

Itailway office or from tbe police is ^ 

am. therefore, of opinion th^tbe bale ^ 

matter e! fact, JoWpd io itl 

evidenoo »8 to il§. bgeo iMa^d ot to its 

nS^ffig^alh tednd Ib&t-dt Erode cannot te BMieved . 
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4 . With tihe above faots. I 
4 ue 3 tiOLi lemitted to thifl Court !o 

5. On the 1st issue. — It follows that the bale 
had been inet on aooouDC of the oegleot of the 
R-iiiway Tcaoeport Officer. The further question 
13 whether the uegleot could be called wilful. When 
the bale had been coasigned by an officer of the 
Railwriv Company or by his neglect the bale is 
no: ccQsigDcd. the neglect cannot bat be considered 
to br wilful, unless there are extenuating oircum- 
ataocee to prove the contrary. In such cases, where 
tb: transport has to be done by a Railway Officer, if 
no eiplanatioD is forthcoming as to why the bale 
had not been loaded, he oaonot be exonerated on 
the ground that the plaiotifi has not proved that 

he (the officer) had wilfully kept it back. All 
□egleci. ie wilful unless there ace circumstancce to 
show that the neglect was due to accident or to 
circucnstaDces over whioh the Railway Officer had 
no control. In the absence of any sooh extenuat- 
ing circumstances. I cannot but bold that the 
noD-loadiog of the bale was due to the wilful 
neglect of the transport agent. This oonolusion is 
fully supported by the decision reported in Q4 
Bombay Law Keportor, page 372. 

6. ,4s to the 2nd issue. — 1 find it in the negative 
as the oral evidence is untrostworthy and as the 
loss could have bean proved by very satisfactory 
docomuntary evidence in the poBsession of the 
Company. It must be noted that no intimation 
was given of any snoh loss to the plaintifi promptly 
and that the theft was suggested by the Company 
only on 30tb August. 1919, though the bale is 
alleged to bave been lost on 2Dd April. 

7, Then as regards the question whether proper 
notice bad been given to the Company of the claim 
under section 77 of the Railways Act. the section 
only requires that notice should be given to the 
Administration. As a matter of convenience, sec* 
tioD 140 lays down that the notice may be given to 
the Agent. But it bas been held by their Lord- 
fihips of the Madras High Court in the Full Bench 
clecisioo in 46 Madras 1^5, that where there have 
been officeio deputed to whom complaints could 
be made and who could settle the claims, and if it 
Id shown to have reached tbe responsible officer lor 
the Railway admiuietratiou. tbe notice would be 
duffioieot. In the present case, it would be seen 
that in answer to tbe letter written by the plain- 
tiff to tho District Traffic Superintendent, reply is 
seat to tbe plaintiQ by the General Traffic 
Manager for disposal. Tbe ooDsignment receipt 
Exhibit I (a), also show? that tbe person to whom 
the plaintiff should complain is tbe General Traffic 
Manager. Even in bie fast reply, tbe Geneiaf 
Traffic Manager refers to the reply he bad already 
-ont. It therefore follows that tbe notice given 
by the plaintiff had reached the proper officer to 
whom it should be sent, I accordingly bold that 
the notice given by tbe plaintiff to the District 
Traffic Buperiutendent on I9tb August ie a proper 
notice as contemplated by section 77 of tbe 
Railways Act. 

This petition coming on for final bearing 
on Thursday, tbe let day of November, 
1923, tbe Court (Waller, J.) delivered tbe 
following; — 

Jndgrufkent : — The fiadinga called for 
have been reoalved. I will deal first with 


that relating to the claim under section 77 
of the Railways Act. Tho finding of the Sub- 
ordinate Judge is that the notice given by 
plaintiff reached the proper officer to whom 
it should have been sent. The particular 
notice was, I take it, the letter addressed 
by plaintiff on 19-8-1919 to tbe District 
Traffic Superintendent, Tricbinopoly (Ex. 
D), and replied to by the Deputy Traffic 
Manager (Freight). It is nob quite clear 
whom the Subordinate Judge considered to 
be tbe " proper Officer,’’ but 1 imagine that 
be meant by this expression the General 
Traffic Manager of the Railway. His 
argunaenb, I understand, is this. Plaintiff s 
letter bo tbe District Traffic Superintendent 
was replied to by the General Traffic 
Manager (as a matter of fact, the reply 
came from his Deputy) ; tbe notice sent by 
olaintiffs to the Agent was referred by tbe 
latter to the General Traffic Manager ; the 
consignment receipt iodicates tbat consig- 
nors should conaplain to tbe General 
Traffic Manager , therefore, the General 
Traffic Manager must have been authorized 
to receive claims under section 77 and notice 
to him is a sufficient compliance with 

section 110 of tbe Act. 

This finding is based on the Full Bench 
Ruling in Mahadeva Aiyor v. S. 1. Hy. 
Co. (2). As I read that ruling, what two of 
the three Judges, decided was this, that 
there should be evidence (1) either that 
the power of the Agent to receive notices 
under section 140 had been delegated to 
some subordinate officer, wbo had actually 
received the notice, or (2) that the company 
by its rules or course of business bad held 
out to the public that notices might be 
given to suob an officer instead of to the 
agent and thus estopped itself from raising 
a technical defence. 

In this case. 1 can find no such evidence. 
Tbe rules of the company have nob been 
produced and there is nothing to show 
that the Agent has delegated to any of hie 
subordinates his power under section 140. 
Nor is there any evidence from which it can 
be inferred that plaintiff’s first claim came 
to his notice. The circumstances referred 
to by the Subordinate Judge do nob justify 
the oonolusion tbat tbe company's course 
of business has led the public to believe 
that notice may be given to the District 
Traffic Superintendent, the Deputy Traffic 
Manager or the General Triffio Manager 
instead of' to tbe Agent. Even plaintiff^ 
when be came to uuua his formal notice*. 
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addresaed it to the Agent, when, unfortu- 
nately for bimeelft it was out of time. He 
oannot, I think, fall back on informal 
oorreapoodenoe between himeelf and sub- 
ordinate offioers of the Railway at an 
earlier date. 

I think that the Subordinate Judge's 
hading that plaintiff's letter to the District 
Traffic Superintendent of 19th August, 
1919, was a proper notice is supported by no 
evidence. Nothing has been proved that 
would bring the case within the Full 
Bench ruling referred to above. It is not 
necessary to consider the other findings. 
The suit is barred. The Revision Petition 
is allowed with costs throughout. 

Petition allowed. 

19d4 Madras 671. 

Spencer and Devadoss, jj. 

Meyvappan Seroai — Appellant 

V. 

Meyyappan Ambalam and others — Res- 
pondents. 

F.A. No. 63 of 1922, decided on 15th 
August, 1923, from the order of Sub-Judge 
of Sivaganga, dated 19th August, 1921. 

' (a) Hindu Law -- Joint family’^Decrees, 

A decree agf^iant father to reepeot of joint family 
properties binds «ons, fAtber being dei^med to be 
(faeir repraseotative. [P 574, C. 1.] 

• (b) Ciu. Pro. Oode, S. Zi—Er parte. 

Where a number of defendants in a case have a 
common ioteresi and the oonteet is carried on by 
some of them bona fide against the plaiotifi’e 
claim the defendants who are ex parte are as much 
bound by tbe decision as those who oontested. 
[P. 573. C. 1 ] 

• (o) Civ. Pro. Code, S. 53 — Scopes 

S. 53 is not confined to money decrees and a 
decree passed in re‘^pect of joint family properties 
can be exeouted against the sons after the father’s 
death. 

T. Bangachariar and K. V. Bajaqopalan 

— for Appellant. 

S. Srtniuasa Iyengar, A. Krishnaswami 
Aiyar and M. Patanjali Sastri — for Res- 
pondents. 

Devadoss, J.:— The lessees of the Siva- 
ganga Zamindari brought O, S. No. 68 of 
1901, against a number of defendants, for 
possession of about 13 and odd Kurrukkams 
of land, lying within the limits of Sekkalah- 
kottai, Sivaganga Zamin. The Zamindar 
was subsequently added as tbe fourth 
plaintiff and one Kamthan Ambalam was 
also added as fifth plaintiff, Tbe suit which 


was originally instituted in the Court ot 
the Subordinate Judge of Madura Kast, 
was decreed, in plaintiff’s favour, by tbe 
Temporary Sub-Court of Madura, on 22nd 
February, 1908. The High Court con- 
firmed the decision of the Temporary Sub- 
Oouit in A. S. No. 77 of 1901, on 4:th 
February, 1914. One Meyyappan Servai 
is tbe transferee of tbe decree and is the 
appellant herein. Defendants 129 and 130 
are the eons of tbe 61st defendant. They 
were brought on record after their father’s 
death, in E. P. No. 734 of 1918. The 
appellant applied for execution of the decree, 
against the defendants 129 and 130, in 
E. P. No. 555 of 1919, in respect of two 
plots, one rectangular plot on which there 
is a bouse and another a traingular plot 
which is vacant and which is situate to 
the south of the former. They both form 
part of the extensive plot decreed to the 
plaintiff. The defendants 129 and 130 
opposed the application for execution on 
the ground that they were not tbe legal 
representatives of tbe 6l9t defendant, that 
tbe plots in question fell to their share on 
partition with their father some years- 
before 1901. when tbe suit was instituted ; 
that the 61st defendant had no right or 
title to it, and tbe building was put up by 
them out of their own earnings : and that 
the father was never in possession of the 
bouse. Tbe Subordinate Judge of Siva- 
ganga held that the partition arraDgemenb 
set up by the defendant was not proved : 
that they were not the legal representatives 
of the 6l9t defendant, and that they 
acquired a title to the property by pre- 
scription and dismissed the application for 
execution. Against this order, Meyyappan 
Servai has preferred this appeal and 
defendants 129 and 130 are respondents 1 
and 2. The appeal was fully argued, on 
both sides, and there is no reason to doubt 
the correctness of tbe finding of the 
Subordinate Judge, on the question of the 
partition arrangement. Mr S. Srinivasa 
Iyengar stated that he did not rely on the 
partition set up by his clients. His con- 
tention is that the defendants 129 and 
130 are not the legal representatives of the- 
6l8t defendant and they being members of 
an undivided Hindu family, the decree 
against the 61at defendant could not be 
executed against them. Before consider- 
ing the question of law raised, it iff- 
neoeseary to ooneider what faotB are eBta-' 
blUhed by the evidenee. 
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Tba appeUant’s cootention is that: the 
recoaDgular plot was acquired by the 61st 
defendant, from defendants 40 and 50 and 
the triangular plot was never the property 
of the Gist defendant and has always 
belonged to the 50th defendant. 

[His Lordship then discussed the evid- 
ence and held that the rectangular plot 
was purchased by the Gist defendant, from 
defendants 40 and 50, under Es. B, during 
the pendency of the suit, and the triangular 
plot never belonged to the 61st defendant, 
or his sons. His Lordship then proceeded 
as follows.] 

It is contended that the defendants 129 
and 130 have acquired a title to the plots 
in question, by prescription. It is diUficult 
to see how they could have acquired a title 
by prescription. The boding in the case 
is that the trespass by the defendants was 
within ten years before the suit. So they 
could not have acquired by prescription a 
title against the Zamindar, before the date 
of suit. They could acquire a title by 
prescription, only if the plots were not 
included in the suit, or the per-sons in real 
occupation of the plots were not made 
parties bo it. There is nothing bo show 
that the father was nob in possession of 
this rectangular plot. There is nothing to 
warrant the supposition that the plaintiffs 
omitted to make the defendants 129 and 
130, parties to the suit, when they were 
in exclusive possession of that plot, and 
that they made Gist defendant,^ a party, 
who was nob in actual possession. The 
defendants never pleaded that their title 
was traceable to trespass by them and 
that the father was not in occupation 
of the plot. The plots in question are 
admittedly parts of the extensive piece of 
land, claimed by the plaintiffs and decreed 
to them, as the plan attached to the decree 
shows. The onus is vary heavily on the 
defendants to show that they were in 
exclusive occupation of the plots, before 
the suit, and that the plaintiffs failed to 
make them parties They have nob been 
able to discharge the onus; and I have 
no hesitation in holding that they were 
nob in exclusive possession of the plots in 
dispute. On the other hand, the evidence 
on record supports the contention that 
the father was in occupation and that 
he blaimed biblfe to them under Bx. B. 
A number of union reoeiots are produced, 
idr the putim^ of Bbowing that defendant 
~Ko. 129 was in oooupatiOn to the exolostoh 


of the father. Union receipts are not in 
the first place evidence of title and the 
payment of Union tax does not show that 
the person who pays it must necessarily 
be in occupation. It is next contended 
that defendants 129 and 130 are not the 
legal representatives of the Gist defendant 
and the decree against the father cannot be 
executed against the sons. Mr. Srinivasa 
Iyengar fairly admitted that if it be held 
that the Gist defendant was sued in a 
representative character, bis clients would 
be bound by the decree and they could not 
resist execution. Bat his contention is 
that there is no evidence to show that the 
father was sued in a representative 
capacity, and that the defendants 129 and 
130, being undivided members of a joint 
Hindu family, the decree against their 
father alone cannot bind the sons and 
cannot be executed against them, after tbe 
father’s death. Considering the array 
of tbe defendants in the case and consider- 
ing tbe fact that in no case were the father 
and son made parties to tbe suit, tbe 
inference can safely be drawn that tbe 
plaintiffs made tbe managing member 
of each family, party to the suit, and they 
did not implead tbe defendants in their 
individual capacity. When a suit is 
brought, in respect of the family property, 
impleading the father as a defendant, the 
decree passed against the father binds the 
sons. The case of a managing member, 
other than the father, may perhaps stand 
on a different footing. But where there is 
a dispute about property, which is admit- 
tedly family property, and when the father 
is made a party to the suit, it cannot be 
said that the father is made a party, in bis 
individual capacity, and not as the 
manager of the family. In Trevelyan on 
Hindu Law, at p. 278, there is the follow- 
ing passage : — 

" The members of a family are all bound by 
a decree, obtained bona fide against the father, or 
other manager, as suob manager, for a debt duly 
incurred in tbe management of tbe property, 
whether it were or were not charged upon the 
family property, and by a sale of tbe family 
property in pursuance of saoh decree, or in a suit 
brought against tbe manager of a joint family 
busioees, in respect of suob bnsiness, or in any suit 
brought in respeot of tbe family property, although 
they were not parties to tlie suit. 

t 

In Minakshi Achi v. Ohinnappa Udayan (1) 
it was held that tbe decree for rbaintenanoe 


(ll (1901) Si MaO.^9. 
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agaiDsti the father, whioh gave a charge in 
favour of the plaintiff, oould be executed 
against the sou, after the death of the 
father, even though the son was not made 
a party to the suit. In S.avial Kutii v. 
Ibrayi (2). it was held that a decree, 
obtained against the Karnavan of a 
Malabar Tarwad, could be executed against 
the tarwad property. The question in all 
these oases is. what was the nature of the 
suit and what was the relief claimed ? The 
mere form should not be held to decide the 
question one way or the other. The 
contentions of the parties to the relief 
claimed and the relief decreed should be 
considered, in arriving at a decision, as to 
whether a person was made a party in his 
individual capacity, or as representing the 
family. In Sheo Shankar Ram v. Jaddo 
Kunwar (3), their Lordships of the Privy 
Council held : 

** There are occaaions, inolodtcg foreclosure 
aotioDB, when the mauagec of a joint Hindu 
family so e&eotively repceaenta all the members of 
the family, that the family as a whole is bound." 

Vide also Marivittil Alathn Amma v. 
Paihram Kunnot Cherukot (4). In this 
case, there is no allegation that the father 
was negligent, or acted against the interests 
of the family. He no doubt remained 
ez parte. But that does nob necessarily 
mean that he was careless of the interests 
of the family. All the defendants bad one 
common purpose, namely, that of claiming 
the property in the suit as the property of 
the Kotbayyur Vallambars and that the 
Zamindar had no title to it. The 
defendants did not put up separate defences 
and they bad only a common defence. 
The mere fact therefore of the 61st 
defendant remaining ex parte does not lead 
to the inferenoe that be was either careless 
or indifferent to the interests of the family. 
When a number of defendants have a 
common interest, and when the contest is 
carried ou by some of them against the claim 
of the plaintiff bona fide^ the defendants 
who were ez parte areas much bound by 
the deoiaioD in the case, as those who are 
nob ex parte. In Gopalacharyulu v. Sub- 
hamma 15), it was held : 

“A deoieiou id a suit ioetituted and conduotcd 
bona fide, ^y fome only of the Agrabaramdara of a 
village against the Zamiodar and the other 

(3) (1901) 24 Mad. 668. 

(8) (1914) S& All 883 {P.C.)- 

(4) (1907) 3P Mad. 315. 

(6) (19S0>A3Mad|4d7, 


Agraharamdars, for a deolaratioo as to the 
Kattubadi payable by them to the Zamindar, is 
res judicata, against the representative of an 
Agrabaramdar, who was a defeodaot, but died 
pending the appeal, whose legal representative was 
acoidentally not brought on record, either in the 
appeal, or the second appeal-*’ 

This case and the case in Shco Shankar 
Ham V. Jaddo A’Miiwar (3) are clear author- 
ities for the position, that if by mistake or 
oversight persons who have an interest in 
the property in dispute are not joined as 
parties, but a person or persons who oould 
represent the interest of such persons are 
made parties, the decision would bind all 
those who have an interest in the property. 
It must be so, in tlie case of an undivided 
joint Hindu family Can it be reasonably 
oontended that if children are boro to the 
members of the joint Hindu family, during 
the pendency of a suit extending over 
several years, the shares of the after-born 
children are not bound, inasmuch as they 
are not parties to the suit '! It is very 
strongly urged that section 53 of the 
Civil Procedure Code applies only to money 
decrees and that if a decree is passed in res- 
pect of family property against the father 
it cannot be executed against the sons. 
It is very difficult to see. how if the decree 
binds the members of the joint family, it 
cannot be executed against them. Mr. Srini- 
vasa Iyengar’s contention is that a separate 
suit should be brought for enforcing the 
decree. Under Order 21, rule 35, possession 
oan be taken from all persons who are 
bound by the decree. But it is urged that 
section 53 should be read as applying 
only to money decrees, passed against the 
father, which could be executed against the 
sons or other descendants. Section 53 is a 
new section, which explains the expression 
legal representative, contained in section 
50. It was intended to reconcile the conflict 
of views, that existed between the Bombay 
and Madras High Courts. It is in these 

terms ; — 

“For the purpose of S. 60, and 8. 53, pro- 
perty ID the hands of a son, or other deeoeodant, 
whioh is liable under Hindu Law, for the pay- 
ment of the debt of a deceased ancestor, in 
respect of whioh a decree has been passed, shall 
be deemed to be property of the deceased, which has 
oome to the harde of the sen or other descendant, 
as his legal representative. ’’ 

As I understand the section, if the 
property is one, which is liable under the 
Hindu Law. lor the payment of a d^b of 
a. deceased ancestor, that property shall be 
deemed to be property, whioh has come to 
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the hands ot the eon, or other desoondant, 
as his legal representative. The oonten- 
tion of the respondent would necessitate 
the addition of the words, “ in respect of 
the decree so obtained. ’’ There is no 
warrant for adding these words, and it 
must be held that where a decree is passed 
against the father, in respect of property 
which would ordinarily be liable, under 
the Hindu Law, for the payment of bis 
debt, that that property is the property of 
the deceased in the hands of the son or 
other descendant, for the purposes of 
sections cO and sections 52. Great reliance 
is placed by the respondents upon a deci- 
sion of the Bombay High Court in Chuntlal 
Hirilal v. Bai Mani (6). In that case, a 
decree for injunction was sought to be exe- 
cuted against the surviving co-parceners, 
who were not parties to the decree. It was 
held that the surviving oo-parceners wore 
not bound by the decree ; for, on no con- 
struction of the term “legal representa- 
tives," could the members of a joint Hindu 
family be brought, within its definition, as 
contained in section 2 (11) of the Civil 
Procedure Code. Heaton, J., in the course 
of bis delivering the judgment, observes as 
follows: — 

•• The deoree-holdsr justified his cigbtd to do 
Ibis, OD the ground, the only poeaeiblt ground, 
that he could take, that the sons were Ihe legal 

representatives of the pereooB, sgaioet whom the 
decree was obtained. There ie a definition of the 
expression “ legal representative *’ in the Code of 
Civil Procedure. The sods here certainly do uot 
fall within the meaning of that definitioo. They do 
not in law represent the estate of a deceased person 
and they are not persone on whom has devolved 
the estate of a person, eued in a representative 
character. So long as they do not come within the 
definition of “ legal reprepentative,*' then of course 
it is fntile for the decree-holder to refer to 3. 50, or 
8. 52 of the Code. But it is argued that 8 53 

gives to the decree-holder in this case a legal right 
to enforce the iujunotion against the sons of the 
brother ; and that might be so, if 8. 53 were purely 
descriptive of the kind of property, which was 
deemed to be property of the deceased, whioh has 
come to the bands of the sons, or other descen- 
dants, as their legal representatives. If that 
section were potcly descriptive and not limitative, 
then there would bo force in the ooutentioo I am 
coosiderir>g. But I think it is limitative as well 

as descriptive.’* 

With all reepeot to the learned Judges, 
I am unable to agree with their view that 
sectiona 53. Civil Procedure Code. U limita- 
tive and not defloripfeivo. The judgment oati, 
however, be BUpporfced, on. the ground, that 


an iejunotioD, is purely a personal remedy 
and a decree for injunotion, obtained 
against the father’s apprehended inter- 
ference with the plaintiffs’ property, cannot 
bind the sons, who are not parties to the 
suit. This decision has been followed in 
Vioarka Das v. Krishna Kishore (7). 
There, the brother of a deceased member 
of a joint Hindu family, was sought to be 
brought within the definition of the ex- 
pression “ legal representative. “ It was 
held that be was not hie legal representa- 
tive- The case has no application to the 
facts of the present case. It is well settled, 
that a decree against a member of a joint 
Hindu family cannot be executed, after bis 
death, against tbe family property, in the 
bands of tbe other members, unless be was 
sued in a representative capacity ; but 
where the dispute is about property, which 
ie liable to be sold for payment of tbe debt 
of a deceased ancestor, a decree against 
him in respect of that property is binding 
upon the son, or other descendant, of tbe 
deceased ancestor. If tbe property could 
be made liable for tbe debt of a deceased 
ancestor. It is difficult to see, why a deci- 
sion, in respect of such property, should not 
be held, to be binding upon persons, who 
are the descendants of such ancestor. The 
position of a father is different in several 
respects from that of an ordinary manager 
of a Hindu family ; and in view of that, tbe 
law allows execution of a decree passed 
against tbe father, against joint family 
property, in tbe bands of tbe sons, tbe 
limitation being that the property should 
be such as would be liable for the pay- 
ment of bis debt. In Sahib Thamin 
Marakayar v. Hamid Marakayar f8) it 
was held : “ The general rule of law un- 
doubtedly, is that in suits where one person 
is allowed to represent others, as defendant 
in a representative capacity, any decree 
passed can bind those others, only with 
respect to the property of those others, 
which be can in law represent and no 
personal decree can be passed against them, 
although tbe parties on record co-nomiyiee 
may be made personally liable. This is the 
principle applied in suits against a Hindu 
family, as represented by its managing 
member, and in suits to which Order I, 
rule 8 of tbe Civil Procedure Code, 1908, is 
applicable. In this case, taking all tbe 


(6) (1918) 49 Bobo. M4. 


(7) (1991) 3 Lab. 114. 

(8) (1911) 86 Mad. 414. 
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^irouaast&DOQB into oonsidoratioDt I baye 
DO hesitation in holding that the father, 
'^Ist defendant, represented the family. 
The defendants 139 and 130 cannot object 
to the execution of the decree, on the 
ground that they were not parties to the 
suit. The decree was passed, in respect of 
the family property, which the father could 
sell and which is liable to be sold for his 
debts. In this view also, I hold that the 
oODtontion of the respondents must fail. 
In the result, the appeal is allowed with 

costs in both Courts. 

Spencer, J. : — Mr. Srinivasa Iyengar 
conceded that if the respondents were 
bound by the judgment in O.S. No. 68 of 
1901. as they must be, if they claimed 
through the Slst defendant, they could not 
■set up any title by adverse possession. 

But he argued that there was no proof 
that the Slat defendant was other than a 
■trespasser, and secondly that there was no 
authority for holding that any decree 
obtained against the manager ol a joint 
family, other than a decree for the recovery 
of a debt, could be executed against 
members of that family, who succeeded to 
the family property by survivorship, unless 
they were parties to the decree. 

On the facts, it seems to be clear from 
the admission of Meyyappan (129th 
respondent), at the enquiry in the lower 
Court, from the admission of Vellayyan 
(130th respondent), in prior proceedings 
(Bxs. E and D) that the disputed site was 
ancestral property acquired by purchase, 
and partitioned between the 61st defendant 
lAnnamaUi), and his sons (129th and 
130bh respondents) ; and from the state- 
ment of Chinnayya Ambalam (oObh 
defendant and P.W. 2), and from Exs B. 
and I. it appears that the purchase was 
made pendente Itte, from the lOth 
defendant and another, who themselves 
purchased from the Kobtaiyur Vallambars, 
who sob up rights opposed to those of the 
Zamindar of Sivaganga in the suits. 

As the father of respondents 129 and 130 
and the Kobtaiyur Vallambars were all 
litigating bona fide, under the same title, 
all, including the Gist defendant’s sons, are 
equally bound by the result : {vide Gopala 
Charyulu v. Subbamma (6). 

The point of law as to execution, based 
upon Beaman and Heaton, JJ's judg- 
ments in ChuniUil Sarilal v. Bai Mani <6) 
Is a very strange and novel one to my 
rmiod. Tbeae learned Judges declare that 


section 53, Civil Procedure Code, is limita- 
tive and not descriptive. With due respect, J 
can see no justification (or limiting the word 
’ decree ' in section 63 to that class of 
decrees, which are known as money decrees. 
The limitation in section 52 is express. 
Bub section 53 refers both to section jO 
and bo section 52. Seeing that when 
the legislature intends to make a limi- 
tation the same is clearly expressed, as 
it is in section 52, there is every reason 
against implying such limitation, when 
it is not expressed in section 50. If 
the word 'decree' is to bo understood, as 
used in that limited sense in section 53. 
how is it to be understood in sections 49 
and 50 ? Nobody has ever hitherto 
thought of suggesting that no other decree 
except decrees for money can be bransfen-ed. 
or can be executed against legal re- 


presentatives of judgment-debtors. 

In Kamai KuUiy.Ibrayi {2), Benson, J., 
observed pointedly that if members of 
a family are bound by a decree obtained 
against the manager, it was difficult to see 
on what principle they could be treated as 
strangers to the decree for the purpose of 
execution. If the decree could bo executed 
against them, this implied that they were 
parties or representatives of parties. In 
AfUiiiiho.yuitQ’yo.^fiA v. SvjdviiTuiiha Aiyar (9)i 
a decree for the recovery of immoveable 
properties obtained against a father of 
a family, governed by Mitakahara Law 
was held to he executable against the sons. 

In Sahib Thambi Marakayar v. Hamid 
Marakayar {8) . it was stated tbat in suits 
against u Hindu family, as represented by 
its managing member, any decree passed 
would bind those others, with respect 
to their property, which be can in law 

represent. . 

It is unnecessary to multiply autbor- 

ities. It seems too obvious a proposition 
to require to be supported by a senes of 
decisions. I agree with my ^ learned 
brother that the lower Courts order 
cannot be supported and that the aPP®** 
should be allowed with costs m both 

Courts. . . J 


(9) (1914) 1 L.W. 648. 
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Nallamuthu Padayachi— Appellant 

V. 

Srtntvasa Ayyar — Respondent. 

S.A. No. 31 of 1922, decided on 3rd 
December, 1923, from the Decree of the 
Court of the Sub-Judge, Kumbakonam, in 
A. S. No. 35 of 1921. 

Civ. Pro. Code, S. ll-^Litigating under savie 
title. 

k lessor is not bound by a finding as between 
the lessee and a third party. A lessee who olaims 
under a title previously created by a lessor is not 
bound by a subsequent finding between the lessor 
and third parties* (40 Mad. 389, 14 li.W. 387, 
Foil.) [P. 577, C. 1.3 

B. Bajagopala Aiyangar — for Appellant. 

M. S. Venkatarama Aiyar — forReapond- 
ent. ^ 

Judgment : — In this case, both the 
lower Courts have decreed the plaintiff’s 
suit for ejectment, holding that the defen- 
dant's pleas that he bad a permanent right 
of occupancy in the suit lands and that the 
Civil Court had no jurisdiction to try the 
suit were both barred on the ground of res 
judicata. The question argued before me 
is as regards the plea of res judicata. The 
way in which that plea of res iu,d\cata, 
is raised is this : The plaintiff in this suit, 
who was the lessee under the Receiver of 
the Tanjore Palace estate, brought O.S. 
No. 580 of 1911 on the hie of the same 
District Munsif's Court, to eject the Ist 
defendant and the Ist defendant therein 
had raised the same pleas. Those pleas 
were overruled and a decree was given for 
ejectment. The plaintiff’s lease, which he 
then sued on, was for a period which 
expired six years after that suit was filed. 
The plaintiff had again given a sub-lease 
for the remaining period of three years of 
his lease to the Ist defendant. Bub the Ist 
defendant oontinued in possession even 
after the plaintiff’s lease from the Receiver 
of the Palace estate had expired Subse- 
quently, for 2 or 3 years, the ulaictiff had 
nothiog to do wicn these properties. 
But he obtained after the lapse of 
some three years a new lease from the 
said Receiver. He brings this suit 
again to ejeo^> the let defendant from 
bis possession of the same lands and the 
Ist defendant has raised, as already stated, 
the pleas that he has got occupancy right 
and that the Oivil Cobrt has no jurisdic- 


tion to try the suit. The finding of the 
lower Courts is that the matter is res 
judicata between the parties and that 
the Ist defendant cannot be allowed to 
raise those pleas. This finding is attacked 
before me by tbe learned Vakil for the Ist 
defendant on three grounds. He says first 
of all that no plea of res judicata can be 
advanced against the plea of want of juris- 
diction and be relies upon Subha Bao v. 
Perumal Beddi, (1) as authority for tbe 
proposition. Tbe second point raised by him 
is that at any rate the previous decision 
cannot conclude rights, which have accrued 
to him, since the disposal of that suit and 
be says that it is open to him to contend 
in this suit that by being put into possession 
of tbe properties be has obtained a right of 
permenant occupancy and for that purpose 
to show that the Tanjore Palace Estate is 
an “estate”, within tbe meaning of tbe 
Estates Land Act, as was subsequently held 
by a Full Bench of this Court, in Sundaram 
Aiyar v. Bamachandra Aiyar (2). That 
case no doubt dealt with another village 
and not with this ; but tbe finding of the 
Full Bench was a geceral finding that the 
whole Tanjore Palace Estate was an estate 
under the Estates Land Act. The third 
plea raised by him is that the plaintiff is 
not now litigating under tbe same title, as 
be was litigating under, in the previous 
suit, as be is now claiming under a new 
lease from the Receiver, tbe old lease 
having come to an end by lapse of time. 

1 shall take up the last ground first, 
because if that is found in favour of the 
appellant and against the respondent, it is 
not necessary to consider the other two 
pleas. It seems to me quite clear that that 
plea is a well-founded one. Section 11, 
Civil Procedure Code, which deals with res 
judicata, requires as one of tbe conditions 
for the giiQk ot res judicata to be supported, 
that the parties should be litigating under 
the same title in tbe subsequent suit, as they 
were litigating under, in tbe first suit. The 
lower Courts have not considered the case 
from this point of view at all. They seem 
to have thought that because tbe plaintiff 
and the defendant were parties to tbe 
previous litigation, therefore, the plea of 
res judicata would stand ; but tbe effect of 
tbe words “ litigating under the same title” 
was not considered. Here, there can be no 


(1) (1917) 6 Ii.W. 467. 

(91 (in?) ^ H«4- 399r 
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doubb whatsoever, that the plaintiff is now 
litigating under a new title, derived from 
the Heoeiver, subsequent to the date of the 
deoieion of the previous suit. That a lessor 
is not bound by a finding as between the 
lessee and a third party was laid down in 
Atiakarayi PiUhiavalappil v. Thiyayi Thavara 
Koran (3) : it has also been laid down that 
a lessee who claims under a title previously 
created by a lessor is not bound by a 
subsequent ticding between tho lessor and 
third parties. It follows, therefore, thac as 
the Receiver of the Tanjore Palace Estate 
was certainly not bound by the finding 
between the plaintifi and the defendant 
in O. S. No. 580 of 1911, and was not 
entitled to take advantage of it, any person 
claiming under that Receiver, under a title 
obtained subsequent to the suit, cannot be 
■held to bo bound by it. or to. take advantage 
of it, even though that person may be the 
identical person who contested the suit. 
He is clearly litigating under a new title. 
On this footing, the plea of res judicata 
has to fail. I do not think it necessary to 
deal with the other two grounds raised. 

As a result of this, the appeal must he 
allowed and tbe plea of res judicata raised 
by the plaintiff must be disallowed and the 
case remanded to tho first Court for dis- 
posal on the merits. Tbe appellant will 
have bis costs in appeal and in second 
appeal from the respondent ; but the costs 
of the first Court will abide and follow tbe 
^ result. The Court-fee paid here and in tbe 
Appellate Court will be refunded. 

Appeal allowed. 

(3) (1921) 14 L.W. 387. 

* 1924 Madras 677. 

SOHWABE, O.J. 

Ahdul Raliiman Sahib Ckowdry and 

others — Appellants 

V. 

Murugappa Naicker and others — Res- 
pondents. 

F.A. No. 37 of 1922, decided on 27th 
November, 1923, from tbe decree of tbe City 
Civil Court, Madras, dated 21st April. 
1922. 

Mahomedan Law — Wakf ^Public dedication or 
wer necessary for burial ground to be wakf. 

The mere fact that a Muhammadan obooaes to 
bury the body of another Muhammadan in his 
garden vvould not make that property wakf 

1924 M/73 ft 74 


property, inalienable for all time. There must be 
eome publio user, or public dedioation. [P.676, 
C 1 ] 

Muhammad Ibrahim and G. Rama- 
krishna Aiyar — for Appellants. 

C. r, Venkatasubharamiah — for Res- 
pondents. 

Judg'iuent : — This is an appeal from a 
decision of the Judge, City Civil Court, in 
which he finds that tbe pUiintiffs, who are 
suing as representative Muhammadans, 
failed to make out their claim that tbe suit 
land is wakf property, having bean 
dedicated a tong time ago and used as a 
public burial ground for Muhammadans. 
Tbe evidence for the defendants was Co the 
effect that, beginning somewhere in 191G. 
attempts were made by tho original first 
plaintiff, who styled himself Muthawali, to 
set up a claim to this land, as having been 
dedicated for religious purposes, and with 
that object, be started bolding religious 
ceremonies there, and built a platform 
which was used in those ceremonies. The 
plaintiffs, on the other hand, adduced evi- 
dence to show that certain persons bad 
been buried in this land some time more 
than thirty years ago. At an earlier stage, 
it bad been the case of the first plaintiff 
that there was an actual dedication of this 
land for religious purposes. The then Judge 
of tho City Civil Court decided against that 
view. Tbe case came up to this Court and 
this Court upheld that finding bub remitted 
the case back to the City Civil Court, 
because tbe learned J udge bad nob gone into 
the question, whether or nob there bad been 
such user of this land as a burial ground, as 
to render it wakf property and inalienable. 
The Judge, to whom tbe case was remanded 
gave the parties an opportunity of adducing 
further evidence ; bub they both said that 
they were prepared to stand on tbe evidence 
as it had been given before, and the learn- 
ed Judge bad therefore tbe opportunity of 
examining tbe evidence in tbe same way that 
I have todeal with it, namely, by having the 
printed record before him of the oral evi- 
dence given, and of the exhibits, and to 
some extent the views of the first Judge who 
had seen the witnesses. He was nob satis- 
fied that the plaintiffs, on whom the onus 
lay, had made out their case. He was not 
satisfied that there had been any burials in 
this part of the land and he was not satisfied 
that this land had become, in any way, dedi- 
cated by user or otherwise, as a public 
burial ground. I agree with that finding.. 
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I think that, il there were any suoh dedica- 
tion or user, much stronger evidence could 
have been foand. I think too that there 
are indications against that view, in the way 
in which this property had been dealt with. 
It was registered in the Corporation books, 
as a burial ground in the name of a private 
owner. It is not enough that the property 
was used as a burial ground, for that to 
amount to a dedication of the property as 
wakf property. The mere fact that a 
Muhammadan chooses to bury the body of 
another Muhammadan in bis garden would 

I not, as I understand the law, make that 
property wakf property, inalienable for all 
time. There must be soma public user, 
or public deiicatioo, and I can find no 
sufficient evidence of that in this case. 

My attention was called to a case in 
Court of Wards v. lUhi Baksh (1), deci- 
sion of the Privy Council, which is only 
interesting, in that it shows that though 
there is no public dedication, the user of 
part of the land, as a Muhammadan burial 
ground, for a long time, will itself make the 
land wakf land. In that case, there was 
evidence that the land had been used, from 
time immemorial by the Muhammadan 
community, for the purpose of burying 
their dead, and on that evidence, it was 
held that it formed part of a grave-yard, set 
apart for Muhammadans, and by user, 
if not by dedication, the land was wakf. 
In that case, the registers contained the 
name of an individual, as the owner and 
the register described the property as 
burial ground ; bub it appeared from the 
evidence that the person, who was there 
named as the owner of the land, was the 
leading Muhammadan of the place and it 
was as the leading Muhammadan of the 
place that bis name bad been put in, as the 
owner of the property. In this case, in the 
books of the Corporation, there is the entry 
of the land being burial ground, but no 
evidence was attemp^^ed to be adduced that 
the man whose name is put down, as the 
owner of the land, was a representative 
Muhammadan and that his name was 
ontered as such. 

I am clear that the plaintiffs in this case 
have failed to make out their case and it 
follows that the appeal mast be dismissed, 
and the suit dismissed with costs through- 
out. 

Appeal dismissed. 


(l> (1913) 40 Oal. 397 (P.C.). 
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Odgbrs and Wallace, jj. 

Venkataratknam and others — Pebibioners- 
Appellants 

V. 

Satyaoati and others — Kespondonta. 

A. A. O. No. 376 of 1922, decided on 
18bh January, 1924. 

(^) C*y. Pro. Coie, S ll ^Pro'idte proceedings^ 
Contesting cavea'ors are hound by (he decisioyi 
unless good cause und-r S. 50 of the Probata and 
Administration Act is made out, 

Daoisioos af^ec oonbest io a probate prooeeding 
are res juiicata io any eabsequeok proceeding of 
any kind aRainst the caveator who oontested it. 
On geaeral prinotples of the Probate and Admini- 
scratioD Aot grant of probate by a o^mpetent 
Court bioda all oonte^ting parties uoleas good oauee 
under 8. 50 to eet it asid^ ie made out. 

(b) Probate and Administration Act S 50 ^No. 
limitation exists for puftiag forth n good and just 
cause —Omtssion to -ake the pHa precludes 
taking the plea later ^R*j‘‘ction of aoplicatifyn to 
revoke grant on any ground has the sime effect, 

8. 60 presoribee no period of limitation for 
alleging a just oau^e. Omiesion to put a 
partioular just cause preoludee reagitatiog the 
cause later. Rejeotioo of an applloation to 
revoke a grant for a just oause on the ground of 
res judicata does not differ in principle from 
rejeotioo oo the ground that the party failed to 
put it when the opportunity was given to him. 
Absence of special citHtion by is not a just 

oause for revooation of the grant of probate where 
the person to whom oitation has not beoo issued is 
otherwise aware of tbe prooeodings. No doubt 
8. 50 allows one party after another to attack in 
turn the grant of probate but this does not mean 
that every euooeeding opponent Is entitled to re- 
open all previous attaoka nor does it enable parties 
already defeated to press thetr attacks over again. 
tP. 5SI,C. 1.] 

C. S. Venkatachnriar and A. Venkata- 
chellam — for Appellants. 

P. Somasundaram — for Kespoodeats. 

Odgers. J : — This is an appeal against 
the onler of the District Ju^lge of Godavari 
whereby he dismissed the appellant's 
petition to revoke a probate under section 
50, Probate and Administration Act. The 
previous history of the case is set out in 
the learned District Judge’s order. The 
only facts we need consider are the follow- 
ing: an application was made hy the 
widow of one Aupa Rao, deceased in 1908, 
for Letters of Administration to his estate 
with the will ann-sed. The will is printed 
at page 17 of th*i documents in A.A.O. 
No. 275 of 1920. and it is to be noted 
that the only property of the testator on 
which it could take effect was a sum of 
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iasuraQaa money, Ks. 1,000. The father of 
Hibe testator eotered a caveat to the 
'prooeediugs of 1903 but withdrew it appa- 
.•rently in oonaequenoa of an agreement 
(printed at page 5 of the documents in 
appd&i No. 110 of 1915) to which this (Ist) 
appellant inter alias was a party. Toe 
agreement shortly provided that the widow 
should take the Rs. 1,000, should adopt 
the BOQ of the 1st appellant, (authority to 
her to adopt was gis^ea in the will) and 
withdraw her application for Letters of 
Administration. The first appellant was a 
respondent to the application for Lsttersof 
Administration though he was not cited. 

' The agreement fell through, the (athar of 
the testator did not appear in the prooead- 
ings and the widow obtained L3tters of 
Administration. It appears that she 
subsequently adopted another boy. The 
present 1st appellant thereupon petitioned 
for a revocation of the Letters of Admiois- 
'tration granted to the widow. This was 
dismissed' both by the District Judge and by 
the High Court (Ayling and Napier, JJ.) in 
A.A.O. No. 132 of 1911 the Uarnel Judges 
held that no just oause was shown for 
revoking the Letters of Administration, 
'^^everal years afterwards two brothers of 
the lat appellant in 1916 filod levocation 
proceedings. Toeir petition was allowed 
and the Letters of Administration to the 
-widow were reoallad ; the Ist appellant was, 
along with the widow, a respondent to the 
proceedings. The matter beiog contentious 
took theformofa suit (No. 55 of 1917). 
'The first appellant was not a party in bis 
own right and applied to be brought on in 
'I, A. No. 609 of 19 19. This was dismissed 
by the District Judge as be had not objected 
to the grant originally and bis subsequent 
petition for revocation had been dismissed. 
^0 was held not to ba a proper or neoes- 
eary party as he had no power in himself 
“to ask for revocation. In the result the 
will was upheld and Letters of Auministra* 
'tioQ were ordered to be re>issued to the 
widow. As a matter of fact this was never 
done as thore was nothing left for the Let- 
ters of Administration to operate noon. 
[T’urther the Ist appellant, as representing 
the widow would be the person or one of 
the persons to whom the Letters of 
Administration would ba issued. The 
question is, can the Ist appellant be now 
heard to reagitate the whole matter for bis 
own purposes. It has first to be premised 
-^bat the first appellant is clearly not interest- 


ed in upsetting the will qua will. Hie 
grievance has nothing to do with tbo 
disposal of the Hs. 1,000 but with the power 
of adoption given by the will. He wants 
to use this means to upset the adoption, 
made by the widow, and which was nob in 
accordance with the agreement above 
referred to. It is perfectly clear that the 
authority to adopt could have been given 
to the widos^ otherwise than by tbe tes- 
tator's will. The present application iS' 
based on section 5U. Probate and Adminis- 
tration Act, and tbe particular just cause* 
relied on is the second, — the frau(^ 
alleged being tbe concealment of tbe 
agreement. I am by no means convinced 
that it was a duty incumbont oi> 

any of the parties to bring this agreementr 
to the notice of the Court in 1908 ; nor am 
I oonvinceJ on the evidence that is before 
us that the testator's father failed to appear 
in the proceedings of 1908 because the 
agreement was then subsisting. The judg- 
ment in No. 132 of 1911 (page 7) shows to 
my mind that brst appellant was aware of 
the proceedings and also that the agreement; 
had by that time fallen through. Tbe 
learned Judge there found as follows : — 
“The respondent’s fourth witness's deposi- 
tion clearly shows that the petitioner was 
aware of the proceedings during their 
pendency and such evidence receives sup- 
port from the unimpeachable evidence of 
tbe other witnesses though tbe latter can- 
not fis the dates accurately ; the compro- 
mise attempted and referred to by these wit- 
nesses clearly shows that the petitioner was 
aware of the proceedings while they were 
ponding. ” In ^istarbiy Debyav. ^rahmo' 
moyi (1) it was bold that the mere absence 
of a special citation in proceedings in which 
probate of a will is granted, is not, where 
tbe person to whom a citation bas not been 
issued, is otherwise aware of tbe proceed- ^ 
ings, a ‘just cause' for revocation. I there- 
fore hold that tbe tirst anpellant was a party 
to the orooeedinga in 1903 and is bound by 
the decision of the Court. Tbe learned 
Judge bas held that tbe first appellant ie 
debarred from roagitating the matter on 
account of res judicata. It is contended 
that it has been so held solely on the ground 
that first appellant was aware of the 
proceedings, which was not strictly a suit. 
Further it will be noticed that tbe validity 
of tbe will has been upheld by this Court, 


(1) (1890) 18 Oal. 45. 
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in A. A, O. No. 275 of 1920 (Phillips, J., 
and myself). There this first appellant put 
in a memo. ol objections wherein be repeat' 
ed his allegation, that, in view of the agree- 
ment. tbe Court ought to have made him a 
necessary parly, aud enabled him to call 
evidence. Ho also adopted all the grounds 
of appeal against tbe validity of tbe will 
filed by the then petitioners (his brothers). 
It is cot disputed that tbe^ form bis 
grounds in the present appeal. This memo, 
of objections was not pressed and was 
dismissed by us. In my opinion the first 
appellant is barred by tbe application of tbe 
principle of res judicata though the words 
of section 11 may not be strictly applicable. 
The matter has previously been in issue 
between the same parties and tbe validity 
of the will has been fully and finally 
established, and in my opinion it would only 
be encouraging this protracted litigation to 
proceed to further lengths to hold the 
opposite. It is contended that the let 
appellant has up to now not had a chance 
to present bis case. I am unable to agree. 
He had every chance to attend at the 
original bearing m 1908. He w'as beard in 
1910 when bis application to revoke was 
dismissed. He did not take steps to 
displace tbe order refusing to make him a 
party to suit No. 55 of 1917 ; but he filed as 
stated a memorandum of objections to the 
appeal. The Privy Council has held in 
Hook v. Advimistraior General of Bengal (2) 
that the plea of res judicata still re- 
mains apart from tbe limited provisions 
of tbe Code, and in Sheopar8a7i Singfi 
V. Ramanandam Prasad Singh (3) their 
Lordships* held tbab tbe application of 
the rules by tbe Courts in India should be 
influeacsd by no technical considerations 
of form but by matter of substance within 
the limits allowed by law. The learned 
District Judge has further dismissed the 
appellants’ petition on tbe ground that 
the judgment of the Court of Probate sub- 
stantiating the will is a judgment in rem. So 
long as this is in force it is conclusive not 
only upon all the parties who may be 
before tbe Court, but also upon all other 
persons, whatsoever, in all proceedings 
arising out of tbe will, or claims under or 
connected therewith, Sarodakanto Dass v. 
Gobind Mohand Das (4). It is contended 
by Mr. Venkataohariar that this conclusive 

(9) (1991) 48 Gal. 499 (P.O.). 

(ai (1916) 43 Cal. 694 (P.O.). 

(4) (1910) 19 C.L.J. 91. 


character cannot apply to an attempt to- 
set it aside. He further contended that the 
argument has no force as tbe Letters of 
Administration having been recalled and 
not re-issued there is in fact no such judg* 
ment in existence, In my view this is a 
fallacy ; letters were recalled, but tbe vali- 
dity of the will was finally established in' 
suit No. 55 of 1917 and Letters of Adminis- 
tration were ordered to be re-issued. The* 
will must, therefore, be treated as having; 
been valid all through, and it is thig 
judgment in No. 55 of 1917 which has tbe 
force of a judgment vi reyn. It may be 
that a judgment in reyn proved to have 
been obtained by fraud can be set aside. 
In my opinion there is no such evidence 
here. The validity of the will has been 
considered over and over again and has 
been finally established ; and the appellant 
is under the circumstances of this case 
bound by that decision. The appeal fails 
and must be cismissed with costs through- 
out. 

Wallace, J.: — The original petition is in 
substance, though not in terms, an applica- 
tion to revoke the grant of a probate. The 
first appellant contends that tbe order 
granting probate on 13*8-1909 is not res 
judicata against him because first, it was 
not passed after contention and tbei'efore 
the proceedings are not of tbe nature of a 
suit and therefore section 11 of the Civ. Pro, 
Code does not apply, and secondly that, in 
any case that grant was set aside by an 
order of the Court on tbe petition of his 
minor brothers, and that thereby the order 
of the Court was revoked. As to the first 
point it is clear law that any order passed 
after contention in a probate proceeding is 
res judicata in any subsequent proceeding 
of any sort against the caveators who 
contested it, see NuzhaUid Dowla Abbas 
Hussaiyi v. Mirza Kurratuland (5), Sheo- 
parsan Svigh v. Ramanandan Prasad 
Singh (3) and Hook v. The Administrator- 
General of Bengal (2), and it would come 
within the purview of section 11 of the 
Civ. Pro. Code. Now, the appellant was 
aware of tbe probate proceedings, bad 
an opportunity to contest but did not choose 
to contest them : so that, it was owing to 
his own neglect that tbe proceedings did 
not become contentious. It appears to me 
that he is barred from re-opening tbe 
matter any more, and this conolusion is 

(5) (1903) 31 Cab 166. 
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I based nob so much on sootion 11 of the Civ. 

, Pro. Code itself baton the general prinoi' 
pie of the Probate and Administration Act 
that the grant of probate by a competent 
Court is binding on all persons who had an 
opportunity of putting forward their objec- 
tions before it was passed, unless they can 
make out a good case under section 50 for 
setting it aside, section 50 lays down that 
for "just cause” the grant of probate of 
Letters of Administration may be revoked 
or annulled. There is no period of limita- 
tion for putting forward such a cause, 
since obviously the cause may only appear 
long after the grant : but it is an element- 
ary principle that, where the party had an 
opportunity to put forward a particular 
just cause and had not chosen to put it 
forward, he cannot be heard to agitate the 
same cause later. No Court would, in my 
opinion, allow a just cause already agitated 
and decided upon before the grant of probate 
to be again made the subject of an applica- 
tion to revoke that grant, and I see no differ- 
ence in principle between disallowing such 
an application on the ground of res judicata 
and disallowing it on the ground that the 
party already bad a full opportunity of 
putting forward his just cause and omitted 
to do so. So that the question before us, 
as I view it, is whether the Ist appellant 
had an opportunity, before the grant was 
made, of urging the very grounds he now 
puts forward, or whether he urges any new 
grounds that have arisen since be had that 
opportunity which he refused to utilise. 

1 find that he urges nothing new. His 
petition does not arrange clearly his points 
of attack or state under which clausa of 
section 50 he appeals ; but although he does 
not ask for the revocation of the order of 
13-3-1909, his main points of attack seems 
to me to be {a) that the will was forged, 
(6) that there was fraudulent conduct of 
the widow, in reference to an agreement, 

(c) his ignorance of the probate proceedings, 

(d) the non-service of summons or citation 
on him, (e) attacks on the conduct of 
O.S. No. 55 of 1917 into which the petition 
of his minor brothers was converted after 
their I. A. No. 383 of 1916 was allowed, 
and (/) the plea that the High Court by 

. recalling the grant in O.M.A. No. 305 of 
1917 vacated the original order, so that the 
'Whole proceedings are open in this Court. 
The first four points should have been made 
grounds of attack before the first grant of 
»probat 9 , for, though no citation was served 


on him, he was aware of the proceedings. 
The citation was properly issued and the 
first appellant had sufficient knowledge of 
the prooeediugs — vide High Court’s findings 
in A. A. O. No. 132 of 1911 and in Appeal 
No. 110 of 1915 — and such knowledge was 
enough to render it inoumbont upon him to 
put forward then any case ho bad. .\3 to 
the attack on the conduct of O. S. No 55 
of 1917, it is an irrelevant matter in this 
petition, as such conduct WDuld have no 
retrospective effect on theprobato proceed- 
ings which the Ist appellant now seeks to 
reprobate. 

As to the last point some discusjion is 
necessary. Tbo 1st appellant contends that 
the fact that the grant of probate to the 
widow under O.P. No. 534 of 1908 was re- 
voked by the District Court in I. A. No 383 
of 1916 on the petition of bis brothers 
enables him to plead that that grant is not 
res judicata against him, and that therefore 
the civil suit O. S. No. 73 of 1909 filed by 
him to set aside the adoption and the suit 
for partition by the adopted son oi the 
widow, O. S. No G of 1914, should also 
be allowed to bo re-opened since he was 
not allowed in those suits to challenge the 
genuineness of the will, because of the 
previous grant of the Letters of Administra- 
tion. 

Now, as has been clearly pointed out in 
A. A. O. No. 305 of 1917. on the appeal by 
the widow against the order of revocation, 
that order was in any case wrong and the 
proper order was to recall the letters, which 
had the effect of holding the letters, in 
abeyance until the oontentiou between the 
widow aud the petitioners in I. A. No. 383 
of 1916 should have been tried in the form 
of a suit as provided by the Probate 
Administration Act. The mere recall of 
the letters does not open to the Ist appellant 
any fresh opportunity to oballenge the 
original grant, since it is in no way the 
result of his attack. Any attack by others 
will nob avail to set his attack on its legs 
again. Section 50. in certain circum- I 
stances, would allow one party after anotherj 
to attack in turn the grant of probate, but I 
nothing in it supports the contention that j 
each of such attacks in turn re-opens all j 
previous attacks and enables parties al- 1 
ready defeated to press their attacks anew. I 
There is no substance therefore in this, last 
ground of attack under section 50, Probate 
and Administration Act, on the grant of 
probate on 13th March 1909. 
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The present Isb appellant applied to be 
added as a party-defendant in O. S. 55 
of 1917. That application was refused 
on the ground that bis right to oppose 
the issue of Letters of Administration 
bad been negatived by the proceedings 
in 1909 granting Letters of Administration 
and could not be revived. No Civil Revi- 
sion Petition was preferred from this order. 
When against the decree in this suit in 
favour of tbo widow the petitioners, in 
I.P. No. 383 of 1916. appealed to the High 
Court in A. A. O. No. 275 of 1920, the 
present Ist appellant did not in the High 
Court ask to be brought on record so that 
be might agitate his right to be made a 
party-defendant to the suit. That be knew 
of the appeal is nob open to question, since 
be himself was brought on record in it as 
the legal representative of the widow who 
died during its pendency. As such legal 
representative be put in a memorandum of 
objections in which incidentally be 
alleged that the lower Court ought to have 
brought him on record in his own right, 
but that memorandum was not pressed 
and was dismissed. No doubt it was futile 
to press such a contention in bis capacity 
as the legal representative of the widow, 
bub that forms no excuse for bis nob bim- 
eelf applying to the High Court to bring 
him on record in bia owe right, so that ho 
might contest the refusal of the District 
Court bo make him a party. . This is suffi- 
cient to dispose of the vague prayers in 
this petition to deolave that the final 
order in O. S. No. 55 of 1917 and the 
connected suits Nos. 79 of 1909 and 6 of 
1914 are invalid, since it was rightly held 
in those suits that the petitioner cannot 
abback the probate prooeediugs declaring 
the geouineoesR of the will or the authority 
to adopt covered by it. There is no reason 
for re-opaniug these suits on the ground 
(hat he was wrongly prohibited from agi- 
tating these questions : while as regards the 
allegation of fraud no decree can be set 
aside on such a ground by mere petition. 
£ am clear that, so far as the let appellant 
ts concerned, be has for ever lost bis oppor- 
tunity of cballeDging the grant, unless be 
discovers in future some fresh ground for 
obatlenge, which be has not up till now pat 
forward. This disposes of the 1st appel- 
lant’s case. 

The oases of the other appellants have 
not been separately pressed. Appellants 
8 and 3 are the sons of (be let appellant 


and appellants 4 to 6 are the sons of tbo- 
defendants in O. S. No. 55 of 1917 anct- 
obviouely cannot re-open that decree by 
means of this petition. The 7tb appellant 
is the mother of the original testator and^' 
has no interest in these proceedings. 

I, therefore, agree that the petition 8boul(^< 
be dismissed with costs throughout. 

Petition dismissed. 


1924 Madras 682. 

Krishnan and Waller, jj. 

Subhayyar — Appellant 

V. 

M. L. M. Bamanathan Chettiar — Res- 
pondent. 

F.A. No. 213 of 1923, decided on I2feb 
December, 1923, from the order of tha 
Court of the Second Addl. Sub-Judge, 
Madura, dated lOth April, 1923. 

•(a) Cir. Pro. Cede, O 11^ r. 2.-^Do€S not apply 
to production. 

Rale ‘il in terms does not apply to an order foa' 
produotioD ; it speaks only of interrogatories oe 
discovery or inspectioo. An order (or produotion 
is quite different from nn order lor dieoovery or aii> 
crJer for inspection and cannot be said to imply 
either. [P. 683, C. 1.) 

(b) Civ. fro Code. 0. 12, r. li—RfiJers to fur- 
ther orders on prcdtiction such as inspection. 

Rule 14 coDtemplates further orders being passed' 
on ibe documents being produced. An order foe 
inspection of documents may therefore be passed* 
under that rule itself after hearing parlies. Rule 18 
also enables a party to obtain an order for inspeo* 
tioD. Form 6 oannot be relied on as showing that 
an order under rule 14 involves an order for inspeo- 
tioD, for documents may be directed to be prodnoed 
iu Court, for various other reasons, for example, for 
preventing tampering with them. fP. 683, 0. 9.} 

K. V. Krishnaswami Aiyar, C. A. SesAa- 
Qiri Sastri and N. Swaminatha Aiyat — 
for Appellant. 

T. M. Bamaswami Aiyar and C. Bavuk^ 
Bao — for Respoodeob. 

Krishnan, J.: — In this case, the defend* 
ant had applied to the Subordinate Judge for 
an order of discovery of documents, againsb 
the plaintiEf, under Order 11, rule 12, Ciyit 
Procedure Code. The learned Judge re« 
fused to give such an order but directed tbei 
defendant to file a list of documents, which' 
be alleged were with the plaintiff and on bis 
doing so passed an order under rule 14» 
directing production of such documents 
upon oath. The plaintiff produced oertaiO'’ 
documents in Court and prayed the Court- 
to keep them under look and key. He al8(^» 
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filed an affidavifei Under the Subordinate 
Judge's orderSt the doouments were kept 
under lock and key. The defendant then 
applied for the inspection and by a separate 
order after bearing parties, inspection was 
ordered of the doouments filed in Court by 
the plaintiCf, On defendant inspecting 
those documents, he found that some of 
the doouments included in his lists were not 
produced, in particular, the rough chitta 
books be had asked for. Thereupon, the 
defendant applied to the Court to take 
action under Order 11. rule 21, and to dis* 
miss the suit. The Subordinate Judge, 
dismissed the application, holding that the 
rule did nob apply to oases of non-compli- 
ance with an order for production and that 
the order for inspection, which referred 
only to doouments filed in Court, was fully 
complied with. The appeal to us is by the 
defendant, against that order of the Subor- 
dinate Judge. 

Buie 21 in terms does nob apply to an 
order for prodnotion ; it speaks only of 
interrogatories or discovery or inspection. 
In the repealed Code, the words ** or pro- 
duction were in the corresponding section 
but they have beeo omitted in the new 
Code. It is argued that the omission is 
due to a desire to avoid redundancy, as an 
order for production implied discovery and 
inspection. The opinion of Broadway, J., 
of the Lahore High Court, in the case 
reported in Bam Nath v. Parabku Daya (1j , 
is cited in support of the argument that 
the object of the omission was to avoid 
rednndanoy. The learned Judge does not 
give a very decided opinion on the point ; 
nor has be discussed the question. On the 
other band, a Bench of the Allahabad High 
Court has held that the rule 21 does not 
apply to oases of “ production ’* orders. 
With all respect to the opinion of the 
learned Judge of the Lahore High Court, 
I am unable to follow his view. In the 
corresponding English Buie, Order 31, 
rule 21 of the English Buies of Practice, 
the words or production " do not occur 
and it was apparently to bring the practice 
before, into conformity with the English 

I practice on the point, that the omission 
was made. An order for production is 
quite different from an order for discovery, 
or an order for inspeotion and cannot be 
said to imply either. In the present 
oaae, the order for discovery was refnsed 


and the order for inspection was passed, as a 
subsequent order. It is impossible to bold, 
therefore, that in the present case the order 
for production was anything more, than 
for bare production in Court of specified 
doouments. In the case, Jay v. Hadely (2), 
the order was for prcduotioo and inspection, 
it was in reality an order for insrection in 
Court of documents to he produced in. 
Court for the purpose. That case is thus 
not an authority on the point before us. 
Some support was sought to be drawn from 
the wording of Form 6, under Order 11, 
rule 14, first Schedule, Appendix C, of the 
Code. That form can be properly used, 
only where the order is ” produce for 
inspection ", as the title of the Form 
shows. Buie 14 contemplates further 
orders being passed on the documents 
being produced. An order for inspeotion of 
doouments may, I think, therefore be 
passed under that rule itself, after bearing 
parties. Buie 18 also enables a party to 
obtain an order fer inspection. Form 6 
cannot be relied on, as showing that an 
order under rule 14, involves an order for 
inspection, for documents may be directed 
to be produced in Court, for various other 
reasons, for example, for preventing 
tampering with them. 

It was suggested that if we do not apply 
the provisions of rule 21, incases of orders 
for production, there will not be a 
sufficiently effective method to make the 
party obey the order of the Court. There 
is DO basis for this argument ; for there are 
several ways of making a party produce a 
document shown to be in his possession 
and for which privilege is not established, 
and the presumption that arises against a 
party who is called upon and does not pro- 
duce a document in his possession or power 
is in itself of serious consequence to him. 

In the view I take, rule 21 does not 
apply to orders for production, and tbo 
appeal fails. It is true that plaintiff has 
not definitely stated in bis affidavit, whether 
he has the chitta books with him or nob- 
Defendant may apply to the lower Court 
to call for a further affidavit from 
Defendant can always take any ^rther 
steps, he may be advised to, under the role^ 
for inspection. This appeal fails and is 
dismissed with costs. 

Waller, J. : — I agree. ^ 

Appeal dtsmtssed. 


(1)65 1.0. 661. 


(9) 99 Ob. D. STl. 
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Odgers and Wallace, jj. 

Kottoora Thevan and others —Peti- 
tioners. 

Orl. Rev. Noa. 278 and 386 of 1923, 
decided on 20tb November, 1923, from tbe 
orders of Coleridge, J., dated 10th April, 
1923. 

• (a) Pinal Code, S. 395 —Charge and evidence^ 

A ooDviotioD for daooity fouDded od a common 

object not obarKed, or on evidence, which does not 
prove the necessary ingredients of the ofience, is not 
sustainable. 

• {b) Penal Code.Ss. 3i and 149 — Without a 
eharge of dacoiiy, conviction is illegal. 

The charge framed against the accused was. that 
of being members of au unlawful assembly whose 
common object was mieobict and hurt. In tbe 
course of evidence it appeared that some two or 
three of the accused beat some of tbe proseoution 
witnesses, entered their bouses and carried ofi 
Bome articles. On this the accused were convicted 
of dacoity under section 395, Indian Penal Code. 

Heldt that on the facts of tbe case a conviction 
for daooity can be eustained only bj the application 
of sections 34 and 149, Indian Penal Code and it 
was necessary to charge and prove that tbe assem- 
bly as a whole had for its common object the com- 
mitting of dacoity or that each of the members 
knew that dacoity was likely lo be committed in 
tbe prosecution of their common object ; and that 
there having been no such charge tbe conviction for 
daooity was bad and illegal. 

V, L. Ethiraj for the Public Prosecutor — 
for Crown. 

T. Rangachariar and A. Srirangackariar 
— for Accused. 

Order: — Petitioners in this case were 
convicted before the Assistant Sessions 
Judge of Tinnevelly, by a jury, of the 
offence of dacoity, and by the Assistant 
Sessions Judge himself of tbe offence of 
rioting, and by force of section 149, Indian 
Penal Code, causing various kinds of hurt. 
On appeal, tbe Sessions Judge reversed the 
convictions under sections 324 and 325, 
Indian Penal Code, by force of section 149 
and sustained tbe convictions under 
sections 395, 14.7 and 323, Indian Penal 
Code. Petitioners contend that there was 
no legal material, on which a conviction 
under section 395, Indian Penal Code, can 
be sustained. 

2. Tbe facts, which before us, as a Court 
of revision, may not be traversed, are that 
au unlawful assembly, of which petitioners 
are said to have been members, attacked 
the Adi Dravida village of Ulavankulam, 
’With the oommon objeot of committing 


mischief to the properties of the residents 
and hurt to their persons, that mischief and 
hurt were so caused and that in tbe course 
of this outrage, various articles of property 
belonging to various inhabitants were 
carried off by persons in the mob. 

3. Now there is no evidence that any 
such article was carried off by five or more 
persons, or that five or more persona 
invaded any bouse, caused hurt to 
inmabes for the purpose of committing 
theft there, and carried off arbicles there- 
from. Tbe only evidence that, we can 
6nd of tbefb of articles from a bouse or 
person, accompanied by the use of hurt or 
violence to the inhabibants of the bouse, or 
to that person, is as follows : — Prosecution 
7th witness says that accused 5, 6, and 10 
beat him with sticks, and then entered his 
house and looted ib, and proseoution lObb 
witness says that the 9th accused beat 
him with a stick and then stole vessels 
from his bouse. In neither case, is there 
any evidence that five or more persons 
joined in these robberies. 

4. Prima facie then, there is no evidence 
that any dacoity was committed. Tbe 
only legal justification, for a conviction for 
dacoity must rest on application of section 
34 or section 149, Indian Penal Code. 
For either section to apply, it was necessary 
to charge and prove that tbe unlawful 
assembly as a whole bad the oommon 
intention of committing daooity, or that 
each accused knew that daooity was likely 
to be committed, in proseoution of tbe 
oommon objeot of the unlawful assembly. 
No charge in such tenor was framed against 
tbe accused ; nor were they called upon to 
defend themselves on such a count. In 
the charge framed, they were no donbt 
called upon to defend themselves, inter alia, 
against tbe charge of being members of an 
unlawful assembly, whose common objeot 
was to commit mischief and. cause hurt. 
But there was no count in the charge that 
tbe oommon objeot of tbe . unlawful 
assembly was to commit dacoity, or to 
cause hurt for the purpose of committing 
theft, without which no conviction for 
daooity, by force of section 34 and section 
149, Indian Penal Oode, can be sustained. 
Again, no doubt, all the accused were 
ebargsd substantively with the offence of 
'daooity by robbing Sankarapandyan and 

' others : ’ but, as we have pointed out, there 
is no evidence that any or all of the 
accused directly eommitted daooity. 
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5. The ooDviobioa for daooiby, based 
either od a finding of a common object not 
charged, or on evidence which does not 
prove the essential ingredients of the otfenoe 
cannot be sustained. The learned Assistant 
Sessions Judge therefore misdirected the 
jury and should have directed them that a 
conviction for daooity could not be 
sustained on the charge and the evidence. 
We must, therefore, as this is a case of an 
illegal conviction, interfere in revision and 
set aside the conviction of the petitioners 
for daooity. 

6. There is evidence, however, that the 
accused 1, 2, 3 and 9 committed theft 
(P. W. 5) : that the accused 5, 6 and 10 
committed robbery (P. W. 7): and that the 
9bh accused committed robbery (P. W. 10). 
As they have been charged with daooity, 
they may be convicted of these lesser 
offences of the same kind. Wo, therefore, 
convict the accused 5, 6, 9 and 10 of the 
offence of robbery, under section 392, 
Indian Penal Code, and the accused 1, 2 
and 3 of the offence of theft under section 
379, Indian Penal Code. 

7. As to sentences : the method of the 
Assistant Sessions Judge of passing one 
consolidated sentence for all offences is 
not a happy one, and leads to complications, 
as we now find. We do not know what 
sentence he iutended to inflict for the 
offence of daooity. Considering that daooity 
was one of the offences which be found 
proved, the sentences were extremely 
lenient. Though we hold that no dacoity 
was proved to have been committed, we 
agree with the lower Courts that a very 
serious and concerted attack was made on 
these unfortunate villagers. Wa do not 
find ourselves inclined to reduce the 
sentences by much. In the case of the 
accused 4. 7 and 8. now acquitted of daooity 
and kindred, offences, we reduce the 
sentence by six months. In the case of the 
accused 1, 2, 3, 5. 6, 9 and 10 now acquitted 
of daooity, but convicted of daooity or theft, 
as above, we reduce the sentence by 3 
months. The lower appellate Court’s 
order, under section 106, Criminal Proce- 
dure Code, will stand. 

Sentences reduced. 


1924 Madras 686. 

Krishnan and Waller, jj. 

Sesha Aiyar — Petitioner 

V. 

The Public Prosecutor and another — 
Hespondents. 

Crl. Mis. Petition No. 289 of 1923. decided 
on 13th December, 1923, from the order of 
the Session Judge, ^ladura, in Crl. M.P. 
No. 28 of 1923, dated Uth April, 1923. 

• Crim. Pro. Code (IS'jS), S. 10) {0)— Applica- 
tion to revoka after the passing of the amending 
Act is not 

An appIioabioD for tbe revocation of a eanoticn 
to ptoseoule granted by tbe lower Court oaonot be 
entertained after tbe pa?9ii)g of Aot XVIII of 19'J3 
amendieg tbe Oricn. Pro. Code. Tbe law requiring 
sanction is repealed by Act XVIlI of 19i3 coo- 
sequently the procedure ptescribtd by tbe new Aot 
uauet be adopted for prosecutions to be launched 
after that Aot has come into force. 

S. Stvaniinathaii and K, E. Eama Aiyar 

— for Petitioner. 

The Public Prosecutor and K. V. KrishJtu- 
swamy Aiyar — for Respondents. 

Krishnan, J.: — .This is an application to 
revoke a sanction given under section 195 
of the Criminal Procedure Code, Aot V of 
1698, as it stood before tbe recent amend- 
ment, to prosecute tbe petitioner under 
sections 467 and 109, Indian Penal Code. 
A preliminary objection is raised by the 
Public Prosecutor that this application does 
not lie as -under the Code now in force, 
there is no provision for any sanction to be 
produced, for a Court to take cognisance of 
any offence. The Amending Act XVIII of 
1923, which came into force in September, 
1923, has abolished the procedure of obtain- 
ing sanction and has substituted for it a 
complaint in writing by tbe Court itself, or 
by the Court to which that Court is subor- 
dinate. The question wo have to decide is 
what tbe effect of this amendment is, as to 
a sanction already granted before the 
amendment came into force. Under sec- 
tion 195 of the Code, as it stood before 
amendment, it is conceded that according 
to the rulings of this High Court the peti- 
tioner could bring to our notice the sanction 
that had been given against him and pray 
that it might be revoked. Is that power 
now gone or is it still subsisting ? The 
question was considered at length in a 
judgment recently delivered by another 

Seiiob of this Court, in Crl. M. P. No. 374 
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o{ 1923, in which an order of 6be lower 
Courb revoking saDobion was sought to ba 
set aside and saoction obtained from this 
Court. Td 6 learoed Judges considered the 
nature of the application under section 195 
to this Court and bolding it was neither an 
appeal uor a petition under the revisional 
jurisdiction of this Court, following the 
previous rulings of this Court, and that no 
private party had a vested right of appeal 
in the matter, which would be preserved in 
spite of the amendment of the law, dis- 
missed that application as incompetent. I 
respectfully agree with that view. It is 
however, argued by Dr. Swaminadhan that 
that case is distinguishable from the 
present one, as there the application was 
to set aside the refusal of a sanction by the 
lower Court and for the issue of a sanction ; 
whereas here, the application is for the 
revocation of a saoction, already granted, 
which was being used against his client 
in bis prosecution. I do not think this is a 
valid distinction. If a party had under the 
old law a right to get a sanction revoked, it 
would have to be held that a party who bad 
got a sanction, which had been wrongly 
revoked, or who bad been refused a sanction, 
which ought to have been given to him, bad 
eqnally well, a right to get a sanation from 
the superior Court. If the one is a right, 
the other wa? equally a right; but, in my 
view, neither of them is a right. Under the 
old section, power was given to the superior 
Court to grant or revoke a sanction, refused 
or granted by a Subordinate Courb. Wbat 
a party did by his application was simply to 
bring the matter to the notice of the 
superior Court. That Court could, if it 
thought fit, have even acted suo motu, 
under section 6 of the General Clauses Act, 
it cannot therefore be said that any party 
bad any vested right in the matter 
unaffected by the Bepealing Act. 

The production of a sanction for the 
cognisance of certain specified offences was 
purely a matter of procedure : it was 
pre-requisite for certain prosecutions. Now 
that tbe law requiring sanction is repeated, 
the procedure prescribed by tbe new Act 
must ba adopted for such prosecutions 
launched after that Act has come into force. 
I hold, for tbe reasons stated above, that 
the present application made under the 
provisions of section 195. now repealed, 
do es n ot lie and I would dismiss it. 

Waller, J. : — I agree. 

Appeal dismissed. 


* 1924 Madras 686. 

Spencer ^nd Devadass, jj. 


{John Joseph) Brito 
tioner 


Defendant- Peti- 


V. 


Mrs. S. S.~ Brito — Plaintiff-Kespondenti. 


C.R.P. No. 423 of 1923. decided oit- 
18th July, 1923. 

Civ. Pro. Code, 8. 225^Wrong section, 

A jasb deoisioD, though purporting to be under a* 
wrong section, will not be revised, if a right seotioo- 
justifies the deoieion. 

G. V. Ananthakrishna Aiyar — for the. 
Petitioner. 

B. Sitarama Rao — for the Respondent. 

Judgment : — This is a petition under 
section 115, Code of Civil Procedure, whe- 
ther or nob tbe Subordinate Judge was 
acting quite regularly in entertaining this 
petition. Under section 151, we find there, 
is the authority of this Court for consider-' 
ing that he might have reviewed his decree 
in the suit, under Order 47, Code of 
Civil Procedure (see Alamelu Ammal v. 
Rama Aiyar tl), and if he had acted 
in the exercise of bis power under that 
Chapter of the Code, he might have 
passed a similar order to that, now sought 
to ba revised. As tbe Judge made a regular 
enquiry, before passing his order setting 
aside previous order dismissing tbe suit, and 
as he found as the result of that enquiry 
that the defendant fraudulently and through 
undue infiaeuce caused tbe plaintiff to sign 
the compromise petition and to present it 
in Court, and seeing that the merits of the 
whole case will ba thoroughly enquired into 
at tbe trial of the suit, there are no good 
reasons for our exercising our revisional. 
powers in favour of the petitioner, when 
the order is substantially just ; see Nara- 

yanasami v. Natesa (2). 

The Civil Revision Petition is dismissed' 

with costs. 

Petition dismissed. 


(1) 1999 Mad. 446. 

(9) (1693) 16 Mad. 494. 
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1924 Madras 687 (1). 

Odgbbs and Wallace, jj. 

Amhayara Goundan — Petitioner 

V. 

PaGhamuthu Goundan — Opposite party. 

Orl. Bev. Nos. 459 and 460 of 1923, deci- 
ded on 25tb October, 1923, from the orders 
of the Court of Sub, Divl. Magistrate.Salem, 
in Crl. Appls. Noa. 7 and 9 of 1923. 

* Cnvi P*o- Code (189S), S. HOO — Omission to 
exaviint complainant, 

Omiseiou lo examioc a complaioaDt under S. 200 
ia a mere irregulant; and not an illegality. Tne 
only person prejudiced by such an omission ia the 
oomplamant and not the accused. 

* (6) Crim. Pro. Code, 8 190 — Cognizance. 

Under B. 190 a Magistrate takes ocgniziooe of a 
case when the complaint is filed and even before 
the examination ol the accused under 8. 200. 
(6 Pat. L.J. 116. 11 Mad. 443, Foil.) 

B. Kuppuswa^ny Aiyar for S. Muthiah 
Mudaliar — for Petitiouer. 

The Puhhc Prosecutor {J. C. Adam) — on 
behalf of the Grown. 

Order : — The objection taken is that the 
whole procedure illegal into to. The pro- 
secution was initiated by tbe Forest Range 
Officer, Atur, and tbe accused was charged 
with grazing 50 goats in the Godamalai 
Reserve on 7t.h July, 1922. Too Forest 
Range Officer was not examined on oatb 
under section 200, Crim. Pro. Code, and 
under the present amended Crim. Pro. 
Code, there is no question that bis is net 
required. It is said that this is in illega- 
lity, and not an irregularity. It is also 
said that the Magistrate, bad no oognizanoe 
of this case under section 190 of the Code 
of Criminal Procedure. There is no doubt 
this is wrong: the terms of tbe section 
alow, that a Magistrate has cognizance 
before he examines the complainant under 
section 200. That the omission to examine 
the complainant is a mere irregularity, is 
borne out by tbe decision in Queen-Empress 
V. Maru (1), where it was held that tbe 
omission to examine tbe Tahsildar under 
section 200 was a mere irregularity. The 
point is also taken, in In re Vein Nattan (2), 
bnt that is a question of dismissal under 
section 203. As Rameaam, J., points out 
in In re Bamasawmy Aiyangar (3), tbe 
person prejudiced by such an irregularity is 

(1) (1888) 11 Mad. 443. 

(9) (1919) 86 Mad. 606. 

(8) 1999 Mad. 448. 


the complainant and when tbe case ends in 
a conviction, be has no grievance and the 
accused cannot in general complain of tbe 
irregularity as the omission to take a 
sworn statement from the complainant can- 
not prejudice the accused. The complainant 
is not examined and it must be a matter of 
evid.eDce, to be decided by tbe Court bearing 
the case, as to whether tbe evidence with- 
out that of the oomphiinant is sufficient 
for a conviction. We think, this is a mere 
irregularity and that the accused has not 
been prejudiced by tbe omission under sec- 
tion 537, Criminal Procedure Code, and 
that this point must fail. Two other points 
raised before us, wore not taken in the 
revision petitions and must therefore fail. 
These Criminal Revision Petitions must be 
dismissed. 

Petitions dismissed. 


* 1924 Madras 687 (2). 
Odgers, .t. 


In re P. C, Perumal — Petitioner. 

Crl. Rev. No. 508 of 1923. decided on 
13th December. 1923. from the judgment 
of S.D.M., Triohinopoly, in C.R.A. No. 1 
of 1923. 

“ (a) Penal Code, 8. 379— Evidence, 

Where the accused in order to punish a boy tied 
him to a tree and then his oloth was taken 
from him in order to put him to shame. Held 
that it was not a c^se of eiiher theft or robbery. 

(6) Cri%n. Pro, Code, S. .540 -Terms are wide— 
For just decision— Discretion may be exercised. 

Even after both parlies have closed their oases 
Court may summon any person as a witness, if his 
evidence appears to it, essential to the just 
deoieion of the case. 

S. Subramania Aiyar and A. S. Srini- 
vasa Aiyar — for Petitioner. 

V. L, Ethiraj — for the Crown. 


Order : — In this case the accused was 
charged under sections 342, 323 and 379, 
Indian Penal Code, in that at 
5 o’clock on the evening of tbe 18th 
November, 1922, he bound the complain- 
ant to a tree, snatched away his loin ofo®" 
and the towel he had on tbe upper part of 
his body and the two rupees that he bad in 
the folds of his loin oloth. He was acquit- 
ted under section 379, but convicted under 
section 342 and 323. The conviction was 
upheld by the Sub- Divisional Magistrate. 
Mr. S. Subramania Aiyar for the accused 
presents three points for consideration. 
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He says firsb that there is good and 
oient alibi evidence that the accused, who 
was employed as a building Suh- Inspector 
in the Loco Scheme, Golden Rock, S. I. 
Ry., Trichinopoly, was at work there, on 
that day and not at the place where the 
offence is said to have been committed, 
which is agreed to be about 7 miles distant. 
The second point is that the Court impro- 
perly called a Court witness, after the case 
of each side had been closed ; and the third 
point is that the Court had no jurisdiction 
to try the case at all, as the offence really 
amounted to robbery and, therefore was 
only cognisable by a First Class Magistrate. 

With regard to the 6 rst point, the first 
Court disbelieved the alibi evidence, and 
the lower appellate Court says : “ The 
lower Court also disbelieved the alibi 
evidence of defence witnesses 1, 2 and 4, as 
the appellant did not mention a word 
about it in his long statement'* and proceeds 
to confirm the conviction. I have allowed 
the learned Vakil, as I thought it was a 
case which needed some examination, to 
take me through the evidence of the alibi 
witnesses. The first alibi witness, D.W. 1, 
says the accused was at the workspot 
in the office until 5 p. m., on the date 
in question. He and the accused appa- 
rently left the work together and 
went to Trichinopoly Junction by train 
together. He is a fellow workman with 
the accused. He and the accused work 
in one and the same section, under the 
Sub-Divisional Officer, and the Head 
Draftsman in the witness’s office is the 
maternal uncle of the accused. Further 
the witness states from memory and 
not from any official record that the accused 
worked with him until 5 p. m. on the XStb 
November. I am not prepared to say that 
this witness can be trusted to establish 
the alibi ot accused. To begin with, he is 
indirectly interested and again he only 
relies on bis memory. With regard to 
D.W. 2, he first stated that he did not 
know where the accused was working 
on the 18th November. However, he 
speaks to his having met the accused on 
Golden Rock platform at 5 30 that even- 
ing. This man is a Draftsman. Although 
his office does not work on the Penulti- 
mate Saturday, he says be specially worked 
on the 18th November, though there is 
no record to show that he did. I cannot 
believe this man in any way. D. W. 3 
'Was nob relied on by Mr. Sabramania 


Aiyar, because be says that no suoh 
occurrence as is charged, occurred at 
all. I am not prepared to believe that. 
D. W. 4 produces a diary of the accused. 
He is a clerk in the Railway Exeoa* 
tive Engineer's Office. The diary was 
made up on the 22Qd November and 
the complaint was made on the 18th. 
The diary is made up by the accused 
bimself, and I cc^ust say I am unable to 
rely on that, in any shape or form. I am of 
opinion that the a/i 62 evidence was sufifioi- 
ontly considered by the lower Court ; and 
having considered it myself, I find it 
does not establish an alibi in favour of the 
accused. 

With regard to the second point, the 
Court witness was called under section 540, 
Criminal Procedure Code, when both the 
prosecution and the defence evidence bad 
been closed. But neither the prosecution 
nor the defence bad called Kambarasampet* 
tai Perimana IMutbirian, who is mentioned 
as second witness in the complaint of 
Naohiar Ammal, who is the boy's (oomplain- 
tant’s) mother. It is true that this witness 
is not mentioned in the list put in by the 
Police in the charge-sheet, which contains 
the names of 7 witnesses, of whom 5 were 
called. The Magistrate, acting under 
section 540, the terms of which are ex- 
tremely wide, called him as a Court witness 
and apparently relied on his evidence. Two 
oases are quoted for the defence to show 
that this witness ought not to have been 
called. The first is Emprese cf India v. 
Kaliprosonna Doss (1), where a single Judge 
of the Calcutta High Court refused to 
exercise his powers under section 540, on 
the ground that there was no matter 
necessitating enquiry or question, to be 
cleared up and the witness proposed to be 
called, was not one on whose testimony the 
Court could place oonfidenoe. Here, the 
Magistrate apparently thought there was a 
matter to be cleared up, as it appeared that 
this witness could corroborate the prosecu- 
tion witness, as to the occurrence on the 
18th November. The other case quoted, 1 
may state that no Madras case has been 
quoted, was Nataba Ghose v. Adya Nath 
Bistoas (2). That was a protracted bearing 
by the Special Deputy Magistrate lasting 
for about 10 months and after the case bad 
been posted for judgment, two witnesses 


(1) (1887) U Cal. 946. 
(3) 1993 Gal. 680. 
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were examined before the Magistrate under 
section 540. I consider that that was an 
exceptional case, and althoughit is true that 
proper discretion has to be exercised 
under section 540, still the terms of the 
section are extremely wide, and any Court 
may at any stage of any enquiry, trial, or 
other proceedings, summon any person as a 
witness, if bis evidence appears to it, 
essential to the just decision of the case. 
There is no ground for assuming here that 
the Magistrate did not tbiuk that the 
evidence of this man might be of impor- 
tance, one way or the other, either, to 
support the prosecution, or to destroy 
the prosecution theory. 

The third point is that there was no theft 
but robbery. I am quite unable to accede to 
this proposition. The Magistrate has 
found that the reason why the boy was 
tied up was to punish him for having 
thrown stones in the street. It is quite 
unreasonable to suppose that the accused 
meant to rob tbe boy of his cloth and two 
rupees, It is quite unnecessary that a man 
should haye to tie up a small boy, in order 
to take bis cloth from him ; sc that the 
object of tying up the boy was not theft 
at all. Therefore, the ofience of robbery 
was not committed. Tbe boy was tied up 
to punish him and then the cloth was 
taken away from him, to put him to shame 
and two rupees were found in the cloth, 
lb has been found that the accused did not 
take the two rupees. In fact, the accused 
was not guilty of theft at all. I Bnd these 
three points against the petitioner and dis- 
miss the Criminal Bovision Case. 

Petition dismissed. 


1924 Madras 689. 

Spencer and Kumabaswamy 

Sastry, jj. 

Lahshmi Narasimha^n — Plaintiti- Appel- 
lant 

V. 

Veerabadra and others — Defendanta- 
Hespondents. 

A. A. O, Nos. 452 and 453 of 1922, de- 
cided on 24tb October, 1922. 

Madras Esta(es Land Act. 8s. S and ^^Mokhasaa 
not excluded from Zamindariare not within the 
iurisdietton of civil courts. 

Where it appeared that the MokhaBas were not 
ezoluded from the Zamindari at tbe time of the 
Permanent Settlement and were originally granted 


as Mokbaeae, held, that they form part of an eetate 
which is not within the jurisdiotion of the Civil 
Courts. Even a minor loamdartn a Mokhasa is a 
landholder. The character of Mokbasas is not 
changed by mere exchange of lands. 

U. Snryanarayana — for Appellant. 

r. l^arayanamurthy — for Respondent. 

J udgment : — These appeals arise out of 
two suits tiled by the plaintiff in the Dis- 
trict Munsif’s Court of Nu^^vid to eject 
the defendants who arc alleged to be his 
tenants. 

The land in dispute is situate in 
Arugolam Mokhasa within the ambit of 
the Nuzvid Zamindari. It is alleged to 
have been exchanged for patta lands held 
under Government patfcahs. Tbe defend- 
ants pleaded inter alia that the Civil Court 
had no jurisdiotion to entertain the suits 
as tbe land forme part of tbe estate within 
the meaning of the Estates Land Act. 
The District Munsif found the fifth issue, 
namely, whether the suit village is an 
estate, in favour of the defendants and dis- 
missed tbe plaintiff’s suits on tbe ground 
that the land in question was part of an 
estate within tbe meaning of the Estates 
Land Act. On appeal the Subordinate 
Judge held that tbe village in which the 
suit land is situate forms part of tbe 
Nuzvid Zamindari and is an estate as 
defined in section 3, clause 2 (e) of the 
Estates Land Act, that tbe character of the 
land has cot changed by reason of tbe 
exchange referred to in the plaint, and that 
tbe plaintiff is therefore a landholder. He 
returned the plaints for presentation to the 
Revenue Court and against those orders 
tbe plaintiff has filed the present appeals. 

The land in dispute was admittedly 
part of the Nuzvid Zamindari. The 
Village of Arugolam in which tbe land is 
situate appears to have been granted as 
Mokhaea in 1747 by tbe then holder of the 
Zamindari Jaganuatha Apph Bao. Tbe 
original grant has not been produced but 
the terms of the grant can be gathered 
from Ex. I which is an extract from the 
Inam Register. The Inam is classed as 
personal Inam. The Ayakat is said to 
be 1781-85, Poramboke 542-54 and the 
Inams 50 acres 91 cents. Under the 
column of the description of Inam, the 
entry is Bbata Vritti. The original gran- 
tees were Desapandyas. It is admitted 
before us that Desapandyas were the 
persons who were doing the duty of oolleot- 
ing tbe revenue. Under the heading of 
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tenure, fcba entry is " The tenure la 
Ghaturbhagam, now also settled on the 
game tenure, on produoe 450 0 0. The 
grant is said to be hereditary by presorip- 
tion is said to have been granted by 
Jagannatha Appa Rao in Fasli 1156 or 
A. D. 1747. The Eist India Oompany 

acquired the Government of the Giroars in 
1763. and the grant therefore was one made 
not only before the Permanent Settlement, 
but before the acquisition by the 
of the Government of the Oiroars. Ghatur- 
bhagam” is defined in Wilson’s Glossary 
as the fourth part of the annual crop 
raoeived by Govercment from the holders 
of certain alienated lands. In Sri Rajah 
Sobhanadri Appa Rao Bahadur v. 

Raia Venkatanarasunha Appa Rao Bana- 
dur (1) the tenure known as Mokhasa has 
been defined as one which is created by an 
assignment of village or land to an indivi- 
dual either rent free or at a low quit rent 

on condition of service. 

It is argued for the appellant that the 

grant was on favourable quit rant, whioh 

means something less than the actual 

Melwaram whioh the lan-l ord would be 

entitled to but for the grant, at d that in 

ease of Ohaturbhagam Mokhaeas the 
grant was on condition that only a fourth 
of the produoe was paid to the Zammdar. 
?bat the very fact that the Mokhasa was 
granted for Bhata Vritti, that ,s. service, 
Ind that the grantees ware Dasapandyas 
or Collectors of Revenue shows that 
the baneet to the grantees by reason 
of tbe grant of the Mokhasa was the 
difference between the rent whioh would 
ordinarily have bean paid, and the fourth 

which the grantees have to pay. 

It seems to us to be clear, that tbe grant 
being a pre-settlement grant, it would nob 
form part of the Zaoaindari unless it can be 
brought under any of the clauses of section 3 
olauss 2 of ‘>bd EUatea L^nd Act. and for 
this purpose it is necessary to see, whether 
at the time of the permanent settlement 
this pra-sebfclemenb inacn was treated as 
part of the Zamindari assets an I the income 
taken into acoounti for the purpose of the 
Qannad In this con ne ition. reference has 
to be made to Reeulation XXV of 1802. 
g 4 of the Resalaiion runs as follows : — 
“The Government having reserved to 
itself the entire exercise of its Hisoretion 
of continuing or abolishing, temporarily or 


permanently, the articles of revenue inolud- 
ed, aooording to tbe custom and praotioe 
of the country, under the several heads of 
salt and saltpetre of the Sayar, or duties, 
by sea or land— of the abkari or tax on the 
sale of spirituous liquors and intoxicating 
drugs, of the excise on articles of con- 
Bumption — of all taxes personal and pro- 
fessional. as well as those derived from 
markets, fairs or bazaars — of Tjakhiraj lands 
(or lands exempt from the payment of 
public revenue), and of all other lands pay- 
ing only favourable quit rents, the per- 
manent assessment of the land tax shall bo 
made exclusively of the said articles now 

recited.” 

The oontonbion of Mr. Ramdoss is that 
the Mokhasa being a pre-settlement inam 
granted on favourable quit-rent, it must 
have bean excluded by section 4, at the time 
when the revenue of the Zamindari was 
taken into account for the purpose of the 
Permanent Sebblemenb and that, even if it 
was included, it could not affect the rights 
of the Mokhasadar, as such inclusion would 
be opposed to the provisions of the Per- 
manent Settlement Regulation. Rf»lianc 0 
has been placed on Kuppa Reddi Nookayya 
V. Beemanna (2), in that case the Zamindar 
of Pibtapur granted in 1800 an inam of 
certain lands in the Zamindari. It was 
made free of Kattubadi and purported to 
be Sarva Dumbala or absolute. It was 
held that the inam was not part of tbe 
Pittapur Zamindari as it was a pre-pebtle- 
meet ioara excluded from the asaest^meob of 
the Zamindari. Oldfield and Ramesara, JJ., 
after referring to Regulation XXV of 
1802 were of opinion that in view of the 
unqualified terms of section 4 there was no 
relevancy in the enquiry, whether the inam 
was in fact included in the assets of the 
Zamindari on which the peishoush was 
fixed, with regard to ‘Me Circuit Oommitboa’s 

accounts prepared before 1786. 
other Second Appeal Varahaltah -V. 
Venkata Suryanaroyana (3) Aslicg and 
Odgera. JJ.. bald that though the fact of 
an inam having been granted prior 1803 

raised a presn motion that the lands granted 

were excluded from the permanent settle- 
ment. that presumption was capable of being 
rebutted. As pointed out by their Lord- 
ships of the Privy Gounoil in Secretary of 
State v. Raja of Venkatagiri (4i the draft of 

(Q) Mad. 454 

(3) 1934 Mad. 117 

(4) 0921) 44 Mad. 864 iP.O.). 


(1) (1930) M.W.H. 639. 
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• seotioB 4 "oao by no means be commended 
for preciseness or laoidity." Objeotioo is 
now taken by Mr. Bamdoss that even 
assuming that the income from this 
Mokhasa was taken into account for the 
Permanent Settlement, it should be ignored 
because of the express provisions of the 
Begulation. The effect of section 4 was 
considered by their Lcrdships of the Privy 
OounoU at page 875 of the report. After 
pointing out that so far as the actual 
settlement of the Venkatagiri Zanaiodari 
was concerned, the Government fixed a 
definite specific assessment on the whole 
Zamindari irrespective of the particular 
assets derived from each particular uuit of 
property within the estate, their Lordships 
observe : — The question now is whether 
the action of the Government wa8» in view 
of the provisions of Begulation XKV of 
1802, valid or otherwise. As already stated, 
Counsel for the appellact have strongly 
argued that in view of the provisions of 
section 4 of that regulation excluding 
^lakhirai lands (or lands exempt from the 
•payment of public revenue) and all other 
lands paying only a favonrable quit-rent ' 
from the permanent assessment of the land 
tax. it was not competent for the Governor 
in Oounoil to grant a Sannad of the charac- 
ter that is in issue in this case." Their 
Lordships of the Privy Council were of 
opinion that the question bad to be decided 
with reference to sections 3 and 4 of the 
Act and the oonditioos of the Sannad, and 
that where the Sannad contained no refer- 
ence to lakhiraj lands section 4 could have 
DO application, and the assessment fixed 
upon the Zamindari by virtue of the 
arrangements adopted in 1802 was upon a 
basis quite different from that provided in 
section 4 of the Begulation. 

The question therefore in this case can- 
not be decided witbont reference to tbe 
terms of tbe Sannad granted by the 
Zamindar and to what actually took place 
at the time of tbe Permanent Settlement. 
We are of opinion that, where at the time 
of tbe Permanent Settlement lands, which 
the Government might have excluded from 
assessment by reason of tbe various grounds 
set forth in seotion 4 of tbe Kegulatioo. were 
as a matter of fact included in calculating 
the assessment payable by the Zaminiari, 
and where both the Government and tbe 
Zamindar from 1802 acted on the footing 
that tbe inam forms part of tbe Zamindari, 
'the tenants, who were subsequently intro- 


duced into tbe property, have no right to 
question the acts of tbe persons entitled at 
the time of the Sannad to enter into those 
arrangements. 

Helianoe has been placed by tbe Sub- 
ordinate Judge on tbe fact that at the time 
of tbe loam Sebtlement an attempt was 
made to enfracbise tbe whole village but 
that after some enquiry tbe Government 
gave UP tbe attempt and tbe matter wentup 
to tbe Secretary of State with the result that 
tbe enfraDchtsemeDt proceedings were given 
no. It) is argued that tbe fact that tbe 
Government gave up enfranchising the 
village after so much correspondence shows 
that the income of tbe village must have been 
included in the assets of the Zimindari. It 
was stated before us that tbe order of tbe 
Government at tbe time of the Settlement 
was subpoenaed for, but that tbe order was 
not filed owing to objections taken by tbe 
Board of Bevenue. As it appeared that 
copies were obtained by tbe Zamindar and 
were filed in other proceedings relating to 
tbe same village and as Ex. II which 
is a judgment of the Subordinate Judge of 
Masulipatam in A.S.No. 466 of 1912 relating 
to another portion of tbe same village and 
where tbe Government order is referred to, 
was filed without any objection in both 
the lower Courts, we thought it desirable in 
the interests of justioe to call for tbe 
Government Order No. 2374, dated the 
24bh of Ddoember, 1861. Tbe order of the 
Government and the connected papers have 
now been produced. The letter from 
Mr. Taylor, tbe loam Commissioner to the 
Government, dated July 23rd, 1860, refers 
to tbe Mokbasas of tbe old Masulipatam 
District and it states that tbe full value of 
the Mokbasas in the Nuzvid Zamindari was 
included in tbe accounts of tbe Permanent 
Settlemeot. After dealing with tbe several 
reports he states as follows : — 

" It was necessary to devote tbe most 
careful scrutinv to the above references as 
the original nature of these Mokbasas, and 
the circumstances of their being included 
in tbe assets of tbe Zamindaries bad not 
been generally understood. The villages of 
the Zamiodari Estates are distinguished on 
the back on the permanent Haul, as Seri 
{i. e., under the direct management of the 
Zamindar) Mokbasas and Agraharama. 
But this distinorJon affords no ground for 
classing tbe Mokbasas with the Lakhiraj 
land excluded by the Sannad ; whilst a 
different oonolnsion is fully established by 
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fche accounts upon ^hich tbe Permanent 
Settlement was based, and which ought to 
explain tbe terms of tbe Kaul. Should the 
Government concur in tbe justice of these 
observations, I submit we possess no 
reversionary interest in the Mukhasas nor 
can we claim to derive a quit-rent by their 
enfranchisement.” The Government on 
the 11th of August, 1860, after referring to 
Mr, Taylor’s letter were of opinion that as 
tbe question was one of importance, the 
letter of Mr. Taylor should be referred to 
tbe Board of Revenue for report. An 
exhaustive enquiry was made by the Board 
through tbe Collector and tbe Board of 
Revenue agreed with tbe opinion of tbe 
Inam Commissioner and tbe Collector that 
Mr. Taylor was right and the Mokbasas 
could not be enfranobised. On tbe 24:tb of 
December, 1861, the Government passed 
tbe following order : — ” In their order of 
11th August, 1860, No. 1335, the Govern- 
ment referred to tbe Board of Revenue for 
report a letter from tbe loam Commissioner 
relating to tbe Mokbasa Villages of tbe 
Zamindaiies in the old Masulipatam 
District. Mr. Taylor was of opinion that 
these villages were not excluded from tbe 
assets of the estates, as bad usually been 
supposed, and that therefore they would nut 
come under bis operations. 

The Board were at first doubtful 
on tbe matter and resolved to refer 
the subject for enquiry by the Collec- 
tor. The result is now submitted with tbe 
proceedings recorded above. 

Mr. Thornhill has conclusively ‘shown 
that Mr. Taylor was correct in his surmise 
and the Board now agree both with him and 
the Inam Commissioner, that Government 
cannot claim the reversionary right to the 
villages, and therefore that the rules (or 
redeeming that right are inapplicable to 
them. 

In this view tbe Government concur. 

It is now clear that these Mokbasas 
were not excluded from tbe Zamiodari at 
the time of the Permanent Settlement and 
that they were treated as part of tbe 
Zamindari. They are therefore part of an 
estate” within the meaning of tbe 
Estates Land Act and Civil Courts have 
no jurisdiction. 

As regards the exchange alleged by tbe 
plaintiffs, we do not think that it would, 
even if true, change the character of the 
plaint lands. It has nob bean shown that 
tbe consent of the Zamindar bad been 


obtained. The question is concluded by 
the decision of their Lordships of the 
Privy Council in Parthasarathi Appa Bao 
V. Baja Bommadevara Satyanarayana (5). 
Tbe acts of the Inam Commissioner aro 
not by themselves sufficient to affect the 
Zamindar (see Sobhanadri Appa Bao v. 
Emperor (6). 

It is argued that the plaintiff is not a 
landholder within tbe meaning of sec- 
tion 3, clause 5 of the Estates Land Act as 
be is a minor Inamdar in a Mokbasa. It 
has been held by a Full Bench of the 
Court in Brahmayya v. Ackirazu (7) that 
such an Inamdar is a landholder within 
tbe meaning of tbe section. This decision 
is binding on us. 

The decisions of tbe District Munsif and 
tbe Subordinate Judge are right. Tbe 
appeals fail and are dismissed with costs. 

Appeal dismissed. 

(5) (1919) Mad. 355 (P.C.). 

(6) 1924 Mad. 242. 

(7) 1922 Mad. 373. 
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Kumaraswami Sastry, j. 

C. Adimoola Mudaliar and others — Peti- 
tioners 

V. 

N. C. Manicka M^ldal^ar and others — 
Respondents. 

Civ. Rev. Nos. 783, 893 and 894 of 1922, 
decided on 23rd November. 1923, from the 
orders of Court of Deputy Collector of 
Tiruvallur, dated 27th July, 1922. 

Madras Estates Land Act [I of 1908), 8. 131 — 
On application to tet aside a sale where exact 
ameunt was not known the amount required by 
Deputy Collector was raid — Deficiency was made 
up later than 30 days — Delay can be excused in such 
cases and no revision lies. 

Id aa ap^lioa^ioD under S. 191 the applioant 
Dot being aware of tbe exact amount he had to 
deposit, applied to tbe Deputy Colleotor himself, 
who oonduoted the sale and before whom tbe 
application was filed, paid it and subsequently 
when tbe exact amount was discovered tbe period 
of 30 days had expired but the delay was exousad 
and the balance duo was received and the sale was 
set aside. Beld (1) that tbe delay was due to an Act 
of the Coart and hence could be excused ; (2) that 
there was no want of jurisdiotion in the lower 
Court to excuse the delay under the oiroumetances. 
(25 Gal. 216, 25 Cal. 639, f'off.; 26 Gal. 449. Diet.) 
fP. 694, G. 1.] 

T. B. Bamachandta Aiyar and 5. Krish- 
namachari — for Patifcioners. 

S, Gopalaswami Aiyangar, S. Bangacha- 
riar and V. Subramania Aiyar — for Res- 
pondent. 
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Judgement : — Tbeae petitioDs arise out) 
of applioatioDs filed before bhe Deputy 
Oolleotor, under seobion 131 of the Estates 
Land Act, for setting aside the sales for 
arrears of rent. The sales were on the 
13th of March. 1923. On the 6bh April, 
an application was put in, for the purpose 
of setting aside the sale on the ground of 
irregularity. The Deputy Golleotor, prob- 
ably being under the impression that no 
application would lie to set aside the sale, 
on the ground of irregularity, advised that 
the petitioner may, if so inclined, apply to 
set aside the sale under section 131 of the 
Estates Land Act, which corresponds to 
Order 21, rule 89, Civil Procedure Code. 
An application was pub in for that purpose 
and a sum of Bs. 150 was deposited at the 
time. The petitioner was asked to come 
on the 10th April, for the purpose of ascer- 
taining the balance to be deposited. Oa 
the 10th April, it appears from the record, 
that the petitioner appeared and wanted 
to know bow much be was to pay. The 
Deputy Collector endorsed on his applica- 
tion, ** Find out how much be has to pay ” 
and sent it to the office, 'and Bs. 15-8-0 
was received on that day. Having paid 
Bs. 15 8-0 the petitioner went away and did 
nothing further. On the 20tb April, the 
purchaser who was himself the Izaradar 
applied to the Court for payment of the 
money paid in by him as purchase- money 
and in his petition, he states that he is in- 
formed that the judgment debtor paid into 
Court the decree amount with 5 per cent and 
poundage and applied for getting rid of the 
sale under section 131 of the Estates Land 
Act, that he has no objection to the sale 
being set aside ; and be applied for payment 
of the money to him. Apparently no notice 
was taken of this application and on the 2nd 
of June a notice was sent by Mr. Krishnama- 
ohariar, a vakil of the High Court, to the 
Deputy Collector, wherein the application 
made by the client on 20tb April, 1922, 
for payment of the money due to him was 
referred to. The notice proceeds as follows: — 

" Tboagb the; did 80 . even withont any formal 
notice of the pelition t>y the other side, for the 
purpose of expediting payment of the said large 
amoant to them and their request was made so 
early as 30fh April Iasi and a reminder was 
sent by my clients by rtgistered post, dated 
the 6tb M y and regis'ered on the 9ih idem and 
zeoeived b; tbe Heed Glerk on ihe lltb of the said 
month and though m; ohente subsequently went 
and requested the ^ait clerk to send the refund 
order by poet, which he said would soon be done, 
nothing haa been done as yet.'* 

1934 M/75 A 76 
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After receipt of the application by the 
purchaser, the reminder referred to in the 
notice and the lawyer's notice, a notice was 
issued on the 15tb June by the Deputy 
Oolleotor calling upon the petitioner to pay 
Bs. 138-6-3, I find a calculation made by 
the Deputy Collector's office, which shows 
that the arrears were Bs. 168-14-3 and the 
commission was Bs. 135 0-0 making up a 
total of Bs. 303-14 3, that Rs. 165-8-0 had 
already been paid and that Rs. 138-6-3 
was the balance that be bad to pay. On 
receiving information to pay this amount 
was actually paid by the petitioner. Notice 
was issued by the Deputy Collector 
informing the parties that the petition for 
setting aside the sale would be disposed of. 
Both parties appeared and the Deputy 
Colleotor set aside the sale. 

Objection was taken before the Deputy 
Oolleotor that, as the amount required under 
section 131 of Estates Land Act was not 
paid within the time limited by the Act, 
namely, 30 days from the date of sale, 
the sale ought not to be set aside. The 
Deputy Oolleotor set aside the sale, on three 
grounds. He held that the non-payment 
of the proper sum within 30 days was due 
to the fact that, owing to want of records, 
a sum was asked to be paid, which did nob 
represent the full amount payable under 
section 131. He states that the petitioner 
acted on the statement made by the 
Deputy Colleotor, as to the amount payable 
and that, if there was a mistake, the 
mistake being that of the office, ought not 
to prejudice the petitioner. The Deputy 
Oolleotor also set aside the sale on the 
ground that the purchaser having agreed to 
the sale being set aside and to the deposit 
being paid over to him, he is estopped from, 
contending that the sale ought not to be 
set aside, because of the payment being 
not in accordance with the section. The 
third ground which be sets out, is that 
there were irregularities in the sale which 
rendered the sale invalid. He also refers to 
the oontention raised, that being an inam, 
it could not be brought to sale before 
enfranobisement. 

These petitions are filed under section 
115 of the Civil Procedure Code and 
seotioo 107 of the Government of India 
Act, and before I can interfere, it has to be 
shown that the Court exercised a jurisdic- 
tion not vested in it by law, or failed 
to exercise a jurisdiction so vested, or 
acted in the exercise of its jurisdiction 
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illegally, or with material irregularity. The 
contentioo of Mr. Ramaohandra Aiyar for 
the purchaser is that the amount, which 
had to be paid, being an amount which bad 
to be arrived at, merely by arithmetical 
calculation, the petitioner was fully 
competent to have known what the amount 
was, when he himself states the amount of 
the sale in his petition and that, even 
assuming that there was some error in 
calculation or an error made in the Deputy 
Collector’s Office, it is not a ground for 
excusing the non-payment of the full 
amount required; secondly that there is 
nothing on the record to show that the 
Deputy Collector fixed the amount that 
was payable, or told him to pay a particu- 
lar sum and that he was misled by such 
order ; thirdly there can be no question of 
estoppel because the petition to refund the 
purchase-money proceeded on a statement, 
that if the amount due and payable as 
required by the section, bad been paid, that 
amount ought to be paid over to the 
purchaser. He states that the Deputy 
Collector assumed a iurisdiction to set 
aside the sale, on grounds which are not 
warranted by the very facts which he sets 
out and that, consequently, he has acted, 
without iurisdiction by misdirecting himself 
upon the question of law. The contention 
for the respondent is that there is sufficient 
material on record to show that the 
petitioner before the Deputy Collector’s 
Court was not aware of the exact amount 
payable, that he applied for information 
to the Deputy Oolleotor, that the Deputy 
OoUeotor, who might have refused the 
information or assistance, did render the 
assistance that was required, and that the 
question, therefore, as to whether the party 
was misled is a question of fact, which 
was within the competence of the Deputy 
Oolleotor to decide and, having decided it 
in favour of the applicant, there is no want 
of iurisdiction or irregularity in procedure. 
It is also contended that the question as to 
whether the purchaser is estopped or not is 
a question of fact, which it was in the com* 
petenoe of the Deputy OoUeotor to decide. 
Questions were also raised as to whether 
seotion 131 of the Estates Hand Act 
precludes an application to set aside a sale 
for irregularity. It was argued that having 
regard to seotion 192 of the Act, which 
makes seotion 311 of the Code of Civil 
Frooedure inapplicable (owing to its not 
being inoladed in the category of the 


sections enumerated), it was open to the 
Deputy Collector to go into the question 
of irregularity also. The question as to 
whether a sale could be set aside, on 
the ground of irregularity under the 
Estates Land Act is not free from doubt; 
but 1 think it is unnecessary to decide 
that question in this application ; 
because, if the sections of the Code are 
applicable, the present application being 
only to set aside the sale under seocion 131 
of the Estates Land Act, which corresponds 
to section 310 (a) of the Civil Procedure 
Code, it is not competent to the Court to 
go into any question of irregularity in the 
sale. I do not. therefore, say anything 
further on this point. 

As regards the question as to whether 
the petitioner in the lower Court, was 
misled by an act of the Court, I agree, 
with the contention raised by Mr. 
Varadacbariar. I have already stated the 
facts attending on the payment of the 
money. There can be little doubt that 
the Deputy Oolleotor on the 10th of April,, 
when the petitioner applied and asked 
to know bow 'much the actual amounb 
payable by him was, asked the office to 
find out the amount due and that 
Rs. 15-8-0 was paid, as appears from fcho 
record, on that date. I think it is a fair 
inference to draw from this fact that 
Rs. 15-8-0 was paid in oonsaquenoe of 
the office informing the petitioner thak 
Rs. 15-8-0 was the amount that was due 
and which he had to pay to make up 
the amount payable under the code. It, 
therefore, seems to me that the amount 
which the petitioner paid was the amount 
which he paid, on information given by the 
Court, as to the amount payable. In bis 
petition to set aside the sale, be says that 
be was not served with any papers before 
the sale and, if this statement is true — 
and there is nothing in the record to show 
that it is not so — be could not have known 
the exact amount payable except from what 
he heard — so that he would have had 
to apply to somebody for asaistanoe in 
ascertaining the amount. Ha chose tba 
person most oompeoeot to give details, 
namely, the D-)puty Collector, and tba 
Deputy Colldo'or helped him in ascertaining 
the amount. It oanoot be said that he had 
any reason to believe that tba office would 
have given an amount which ia<iorree^ 
and, even assuming that he bad any doubts, 
he WM justified in acting on the atatamenk 
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of the office* io preference to what be might 
have thought was the amount that was 
.payable. 

On these facts, the questipn is whether 
the delay ought to be esoueed. Mr. Kama- 
ehandra Aiyar concedes that, if the mistake 
was a mistake of the Court and if the party 
was misled, then it will be a ground 
for excusing the payment after time ; but 
he states that there is nothing to show 
that the Deputy Collector gave tbe 
petitioner any information by which be 
was misled. 1 have given my reasons for 
holding that the petitioner was misled by 
the figures given on application by him to 
the Deputy Collector. This is not a case 
where the petitioner applies to an irres- 
ponsible officer for information, but where 
he applies to the Court, which ordered tbe 
sale, for ascertainment of the amount 
payable by him, and such information 
was given by the Court. Under these 
ciroumstanoas, I think that the principle in 
Abdool Latif Moonshi v. Jadub Chandra 
Mitter (1), and Makbool Ahmed Chowdhry 
V. Bazle Sabhan Ohoivdhry (2), applies, 
fieference has been made by Mr. Kama- 
ohandra Aiyar to Chundi Charan Mandal v. 
Banke Behary Lai Mandal (3) ; but there is 
nothing in that case which overrules the 
principle of the decisions in Abdool Latif 
Moonshi v. 3adup Chandra Milter (1), re- 
ferred to above. McLean, C. J., begins his 
judgment by stating that be: 

** did nob intend to lay down, as an absolutely bard 
and last role, that, i( tbe 5 pet cent, on tbe pui- 
obase-moDey and tbe amount speoibed io tbe 
proclamation of sale were not paid within the 
thirty days, tbe Oonrt was powerless to set aside 
the sale.'^ 

He also states that he is, 

** not prepared to say that, if tbe judgment-debtor 
^as been misled by a mistake of the Court, the 
eonsequenoes of that mistake ought to fall upon 
him.'' 

The other Judges also take tbe same posi- 
tion, Jenkins, J., observes that : 

** it is essential to tbe respondeat's sueoess that it 
shonld be established that be has been prejudiced 
by the act of the Court and that tbe mistake that 
has been made is attributable to that aot : ’* 

and he sbates that, 

what oonstitutes an aot of the Court must 
depend on the oiroumstanoes of eaob case.’* 

If I am right in holding that tbe pati- 
vtioner i n the lower Court depended upon tb e 

( 1 ) (169B) 96 Cal. 216. 

(2) (1898) 26 Oal. 609. 

.) (8). (1899) 26 Oal. 449 (F.B.), 


statements made by the Deputy Colleokor. 
I think that tbe present case falls withia 
tbe ruling eounoiated and there can be no 
want of jurisdiction or error, which will 
entitle me to set aside the order of 
tbe lower Court. I do not, therefore, 
think it necessary to go into the other 
question of estoppel. 

In my opinion, there is no ground 
for interference with tbe order, which also 
I think is right on tbe merits. Civil 
Revision Petitions Nos. 783 and 891 of 
1922 are dismissed with costs, and Civil 
Revision Petition No. 893 of 1922 is also 
dismissed, but without costs. 

Petiiiom dismissed. 
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SCHWABE. C. J. AND RAMESAM, J. 

M. Subramiah — Appellant 

V. 

Bansilal Abeerchand and others — Res- 
pondents. 

O. S. A. No. 54 of 1923, decided on 2Qd 
November, 1923, from tbe order of Coutts- 
Trotter, J., dated Slsb January, 1923. 

Presidency Towns Insolvency Act (III of 1909), 
3. Cl. (M — Two persons doing business in 
partnership— Creditors were ignorant of Oiepartner- 
ship and were doing business with the second part- 
ner as agent of the first on insolvency of partnere— 
Creditors ean elect to proceed against separate 
ossc<3 of the first partner. 

The oreditore of two iusolveats who were trading 
together in partnership in Madras were not award 
of tbe partnorsbip but were dealing with the 
second partner as agent of the first partner. The 
partners were subsequently adjudicated insolvents* 
Tbe first partner had another busine&s in Ouddap- 
pab. Id a competition between tbe oreditors of 
the Madras business and Ouddappab business aa 
regards tbe availability of the Cuddappah assets 
for tbe Madras oreditors. 

Ueld, that it was open to the Madras oreditore to 
elect as to whioh of tbe assets they will go against 
whether the general assets of tbe two partners or 
tbe separate assets of the partner against whom 
they elect. They could elect until tbe very end of 
tbe proceedings and only when they have actually 
received a dividend there is an election ! even 
after they have received their dividend, they could 
still pay it back and prove against the other assets. 

[P. 696. C. i.J 

A. KrishnasiL’ami Aiyar — for Appellant. 

M. P. Sundararaja Aiyar— (or Respon- 
dents. 

Schwabe. C. J. Tnis is an appeal 
from the dismissal of a petition in Insol- 
vency, made on behalf of some Ouddappab 
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creditors oi the Ist iDSolvent, who 
olaitnad that as far as the assets of the 
Cuddappah business were oonoerned, they 
were entitled to priority, over the Madras 
creditors, who. they alleged, were cre- 
ditors of the two insolvents in partnership 
in Madras. The learned Judge has found 
as a fact that in respect of the Madras 
business, the Madras creditors did not know 
that the second insolvent was a partner 
but treated him only as an agenti of 
tbe firm and that therefore they are entitled 
to prove, in competition with the Cuddappah 
creditors, against what may be called tbe 
Cuddappah assets. Assuming that the 
finding was open to him and that it was a 
correct finding of fact, then on the authority 
of the old English oases, 

Eodgkinson (1) and In Ex parte Norfolk^), 
they are entitled to elect as to which 
assets, they will go against, the general 
assets of the two partners or the separate 
assets of the one against whom they elect ; 
and it is clear law that they could elect, 
until the very end of the proceedings and 
that, only when they have actually 
received a dividend, there is an election ; 
and I think'I am right in saying that even 
after they have received their dividend, 
they could still pay it back and prove 
against the other assets. 

The main evidence given in this case was 
that of the second insolvent ; there was 
also the evidence of the 1st insolvent given 
on a different occasion. There was a 
partnership deed, a power of attorney and 
the promissory notes or hundis, in respect 
of which the Madras creditors mainly were 
proving. Tbe second insolvent swore that, 
although there was a partnership deed 
between him and the Ist insolvent, be was 
never in fact a partner, that that deed bad 
never been acted upon, and that be never 
mentioned it to anybody and never used it ; 
and that story is very much corroborated 
by the fact that the power of attorney is 
given to him nob as a partner bub as though 
he was somebody nob a partner of tbe firm, 
and was used by him as appears from an 
examination of tbe dooumeot itself, in this 
Court on many occasions, as an agent of 
the firm and nob as a partner in it. Further 
the documents given to the Madras 
creditors were signed by him not as a 
partner but as an agent of the firm. I 

(1) (19'6 19Ves. 996. 

(9; 19 Yob 464. 


think the learned Judge was entitled to- 
come to the conclusion he came to. I 
think further that, ha would have been, 
if he thought it to be the faot, entitled to- 
the conclusion on this evidence that the 
second insolvent, although be entered into* 
this agreement, was not in faot a partner 
at all. I think further on the document that' 
it is fairly clear, and that in my view of tbo< 
facts that, whether he was a partner or' 
not, bis interest in the Cuddappah businesa 
and his interest in tbe Madras business 
were exactly tbe same, acd there was^ 
no separate Cuddappah or Madras businesa 
at all, bub that it was one firm, and that if 
that is the correct view of the case, it- 
does not matter for the present purpose, - 
whether tbe second insolvent was a partner 
in tbe firm or not. I think there is ample 
evidence to support tbe learned Judge's^ 
view, namely, that, however that maybe; 
the Madras creditors did not know that ha 
was a partner in Madras. 

It is suggested that, if that was the view 
taken by the Judge. tbeCuddappab oreditore 
ougbt to have had some further opportunity 
of adduoiog evidence to contradict it. In- 
my judgment, there was no such evidence, 
which in the face of this document could 
have been adduced with tbe remotest 
chance of being believed. On the view I 
take of the facts, such evidence would bo 
irrelevant. 

In my judgment, this judgmenb was right 
and the appeal must be dismissed with 
costs, on the Original Side scale. There 
will be a separate set of costs for tbe 
Official Assignee. 

Ramesam, J. If the finding of the' 
learned Judge is correct that tbe Madras 
creditors, at tbe time of dealing with the 
Madras branch were under tbe impres- 
sion that they were dealing only with tbe- 
first insolvent through his agent, the second 
insolvent, then they are entitled to say that 
the debts due to them were, so far as their 
knowledge was ooncerned, separate debts 
within tbe meaning of the expression in sub- 
clause (4) of section 49 of tbe Presidency 
Towns Insolvency Act III of 1909. The 
only effect of their discovery at the time of 
filing tbe insolvency petition that there was 
a partnership would be merely to give them 
a right r.o an election. This is the Eaglisb 
law according to the authorities cited in my 
Lord's judgment just delivered, and sec- 
tion 49 ought to be interpreted in aoeord- 
anoe with the English law. On the* 
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evidoDoe I agree wibh my Lord's judgment 
and I think that the learned Judge's finding 
is justified, that the Madras creditors did 
not know of the partnership of the second 
insolvent at the time of their dealings with 
the Madras branch. 

As to the other points that were 
argued in the case, I feel some hesitation 
in saying that the whole of the 
Ouddappah business of the first insolvent 
was the same in interest as the Madras 
'business. Whatever amounts and jewels 
were sent from Cuddappah to Madras, to 
that extent the Cuddappah dealings were no 
doubt identical with the Madras business ; 
but it may be that there is much more of 
the Cuddappah business, the object of which 
cannot be said to be the furtherance of the 
Madras business. I also feel some hesita- 
tion in saying that the interest of the 
second insolvent is the same in Madras, as 
well as in Cuddappah. But, however, this 
may be. on the finding of the learned Judge 
that Madras creditors bad no knowledge of 
the second insolvent's partnership, the 
•'appeal must be dismissed with costs. 

Appeal dismissed. 
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Krishnan and Waller, jj. 

Sonachalam Pillai and others — Appel- 
ilants 

V. 

Kumaravelu Chetiiar and others — Hes- 
:f)ondent8. 

L. P. A. No. 20 of 1923, decided on 16th 
l^ovember, 1923, from the order of Wallace, 
-J., dated 17th October, 1923. 

LeiUra Patent (Madras), Cl. IS^Judgment is one 
that puts an ett4 to proceeding before the Courts 
Appeal lies against slay of execution* 

Pet Srishnan, J , : — The test seems to me to be 
-not what is the form of the adjudioation but what 
is its efieot on tho sait or prooeadiog in wbioh it is 
niade. If its effect whatever its form may be and 
■whatever may be the nature of the applioation on 
-wbioh it is made, is to pat an end to the suit or 
-proceeding so far as the Oonrt before wbioh the 
suit or proceeding is pending is oonoeraed or if 
its effect, if it is nut complied with is, to pat an 
end to the suit or proceeding, the adjadioation ie 
'S judgment within the meaning of the otause. An 
adjndioatioo on an applioation which ie nothing 
-more than a step towards obtaining a final adjndi* 
cation in the sait, is not a judgment within the 
Aneaning of the Letters Patent. [P. 698, G. 1.] 


Per Waller, J. All orders passed alter oon* 
test infer paries are judgments." 

An appeal lies under the Letters Patent against 
the order of a single Judge refusing stay of ezeou- 
tion pending the disposal of an Appeal or Second 
Appeal in this Court. The fact of there being a 
declaration is no bar to this Court staying the 
execution of the decree. 06 Mad. 1, Foil. ; -34 
Mad. 358 ; 14 L.W. 701, Dias,) [P. 599, 0. 1.] 

T. B. Venkatarama Sastri, Nallasivam 
Pillai aud K. S. Sankara Aiyar — for 
Appellants. 

T.B. Ramacharidra Aiyar, T.L. Venkata- 
rama Aiyar and F. Sambandkam Ghetti — 
for Kespondent. 

Krishnan J.: — This is an appeal under 
clause (15) of the Letters Patent against 
the order of Wallace, J., sitting as a single 
Judge in the Admission Court, refusing to 
stay execution of the decree in O.S. No 2 
of 1920 on tbe file of the Subordinate 
Judge's Court of Tutioorin pending disposal 
of Appeal No. 232 of 1923 wbioh has been 
filed against that decree and which has 
been admitted and is now pending in this 
Court. The suit was brought by certain 
Vaniyars of Tlrucbendur in tbe Tinnevelly 
District for a declaration that they ware 
entitled to enter the well-known temple 
there and go up to tbe figure of the Nandi 
in front of the inner shrine and for an 
injunction to restrian the Trustees and 
others from preventing them from doing so. 
The suit was decreed by tho Subordinate 
Judge in their favour, and against that 
decree Appeal No. 232 of 1923 has, aa 
already stated, been filed in this Court by 
tbe Trustees and others. 

An application was made to Wallace, J 
for stay of execution of the decree pending 
tbe disposal of the appeal and that having 
bean refused, this present appeal is filed 
againsti that order. 

A preliminary objection is taken to tbe ap- 
peal on tbe ground that no appeal lies under 
clause (15) of the Letters Patent against 
an order refusing to stay the execution of a 
decree. The decision of this question turns 
on the meaning to be given to the word 
“judgment" in clause 15 of the Letters 
Patent. There is nothing in the Lebt^s 
Patent itself to enable one to say what the 
exact meaning of the term judgment is 
and what orders would be covered by that 
term. The word “judgment" is defined in 
section 2 of the Code of Civil Procedure as 
meaning “ the statement given by the J udga 
of the grounds of a decree or order passed 
by him. As this definition is intended 
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■ior the conatruotion of the word ’ judg- 
ment " aa used in the Code of Civil Proce- 
dure only, it obviously cannot be applied to 
the word as used in the ^Ijetters Patent. 
The meaning of the word judgment in 
the Letters Patent has been however the 
subject-matter of consideration in several 
reported cases. The earliest one which 
has been brought to our notice is the case 
of De Souza v. Coles (1) where at page 387 
Bitbleston, J.. laid down that ‘ it must be 
held to have the more general meaning of 
any decision or determination effecting 
the rights or the interest of any suitor or 
applicant,” It was again defined by 
Couch, C.J.. in the leading judgment on 
the point in Calcutta in The Justice of the 
Peace for Calcutta v. The Oriental Gas 
Co. (2) as being “ a decision, whether final, 
or preliminary, or interlocutory, which 
affects the merits of the question between 
the parties by determining some right or 
liability,” and this definition was approved 
by Markby, J- Since then, the meaning 
of the term has again been considered by 
a Full Bench of the Madras High Court 
in Tuljaram Bao v. Alagappa Chettiar (3). 
There the then learned Chief Justice. Sir 
Arnold White was of opinion that the 
definition given by Bittlea lgn. J 
far and that the one given by the Calcutta 
High Court was too narrow, and be himself 
laid down the test to be applied to decide 
whether any particular order amounted to 
a judgment or not within the meaning of 
the Letters Patent as follows at page 7. 
" The tests seems to me to be not what 
is the form of the adjudication but what 
is its effect in the suit or proceeding in 
which it is made. H its what- 

ever its form may be, and whatever may 
be the nature of the application on which 
it is made, is to put an end to the suit or 
proceeding so far as the Court before 
which the suit or proceeding is pending 
is oonoerned, or if its effect, if it is not 
complied with, is to put an end to the suit 
or proceeding, I think the adjudication is 
a judgment within the meaning of the 
clause.” And he added, “ An adjudication 
on an application which is nothing more 
than a step towards obtaining a final 
adjudication in the suit is nob, in my 
opinion, a judgment within the meaning of 
the Letters Patent.” Following this latter 

Tl) (1868) 8 M.H.O.R. 384. 

(9) (1879) 8 B.L.R. 483. 

O) (1910) 36 Mad. 1 (F.B.). 


part of the definition as to wliat is nob 
a judgment he held in the particular case 
before him which was one of an appeat 
against an order refusing to frame an issuB 
that no appeal lay, and that view waB 
adopted by the Foil Bench. Krisbnaswami 
Aiyar, J., who sat with the learned Chief 
Justice also agreed with the view taken by. 
him as to the meaning of the word judg- 
ment ” and with the order proposed by him ; 
Ayling, J., the third Judge in the Full Bench 
morely contented bineself by saying that ha 
agreed that the answer to the qoesion re- 
ferred for disposal should be in the 
negative. He did not discuss the question 
as to what amounted to a judgment ab 
all. This ruling has been since accepted- 
by this Court as correctly laying down the 
meaning of the word “judgment ” and 
has been cited and followed in several sub- 
sequent decisions, see for example, the 
case in Srinivasa Aiyangar v. Ramasiuamr 
Chettiar (4), Kulasekhara Naicker y. 
Jagadavibal Ammal (5), Eanyalal v. Para- 
Basukdoss (6) and Krishna Beddi v. Thany 

kachaia Mudali (7). It has been brought to 

our notice that the same view has been 
accepted and followed by the Lahore Hign 
Court in Gokal Ghand v. SanioalDas («) 
bich, it may be noted, was an appeal 

Singh \9'i, where the learned Chief Justice 
of the Lahore High Court has considered 
the authorities and has accepted the view 
of the Madras High Court as to the meaning 
of the word ‘ judgment,’ in Tuljaram Boo 
V. Alagappa Chettiar (3) the learned Chief 
Justice elaborately discussed all the oasee 
on the point and, as his judgment has been 
followed, as stated above, by this High 
Court since then, I think it only right that 
we should adopt the same definition. 
explaining his meaning, the learned Chief 
Justice has referred to a number of instan- 
ces in which he thought an appeal 
would lie, and one of the instances be 
mentions in his judgment is an order 
refusing a stay of execution. He says ab 
page 8, " I should be prepared to hold thab 
an appeal lay from an order refusing a stay 
of execution ; and he has receded from hia- 

(4) (1915) 39 Mad. 935. 

(6) (1919) 49 Mad. 359 (F.B.). 

(6) 1993 Mad. 44. 

(7) 1994 Mad 90. 

(8) (1990) 1 Lab. 348. 

(9) 1999 Lab. 380 (9). 
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▼law to the contrary in Baja 

Yarlagadda Prasad Nayuduv. Srinusntu 
Baja Yarlagadda Mallikarjuna Prasasda 
Nayudu (10), to which he was a party. 
No doubt, whan the learned Obief Jnstioe 
said that an appeal lay from an order 
refusing a stay of execution in the 
Full Bench case, bis observation was 
in a sense in the nature of an obiter 
dictum', nevertheless we are bound to 
follow it and we cannot treat the case 
In Sriman^u Baja Yarlagadda Prasada 
Nayudu v. Srimaniu Baja Yarlagadda 
Mallikarjuna Prasada Nayudu (10) as good 
law. The case in 24 Mad. 358 as pointed 
out to us, has been followed in Vairavan 
Chetiiar y. Bamanathan Chettiar (11) by 
another Bench of this Court, but in that 
case there is no discussion whatever on 
the point in issue as that case merely fol- 
lows Simantu Baja Yarlagadda Prasada 
NayuQU v. Srimantu Baja Yarlagadda 
Mallikarjuna Prasada Nayudu (10) ; and 
If I am right in thinking that 24 Mad, 358 
is no longer good law, Vairavan Chettiar 
V. Bamanathan Chettiar (11) cannot be 
accepted as good law. 

On the respondents’ side besides the two 
cases in 24 Mad. 358 and 14 L. W. 701 
above referred to, our attention was drawn 
to a number of unreported Letters Patent 
Appeals, namely. Nos* 24 of 1918, 15 of 
1922, 38 of 1921 and 7 of 1923 and it 
was contended that it was the prac- 
tice of this Court not to allow Letters 
Patent Appeals against orders such as the 
one before us. But all those oases, on a 
reference to them, will be found to be 
oases where stay of proceedings in the 
lower Court was refused : they did not deal 
with stay of execution at all. Those oases 
stand on different footing altogether, for, 
they fail under the second part of the 
definition of the Chief Justice quoted above, 
namely, that *' an adjudication on an 
application which is nothing more than a 
step towards obtaining a final adjudication 
in the suit is not, in my opinion, a judg- 
ment within the meaning of the Letters 
Patent.” In L. P. A. No. 7 of 1923 the 
appeal was against an order refusing an 
interim injunction. The learned Judges 
held that an appeal lay. I have, therefore, 
come to the conclusion that the preliminary 
objection cannot stand and must be over- 


(10) (1901) 34 Mad. 858. 

(11) (1931) 14 L.W. 701. 


ruled, as an appeal lies under the Letters 
Patent against the order of a single Judge 
refusing stay of execution pending the dis- 
posal of an Appeal or Second Appeal in 
this Court. 

Ou merits I quite recognise that the 
learned Judge of this (Dourt having 
exercised bis discretion in refusing to stay 
execution, we should not interfere with such 
exercise of discretion unless there are 
strong grounds tor it. But in this parti- 
cular case unfortunately. the learned Judge 
seems to have been led to the passing of the 
order that be made, by his view that 
there being a declaration of the rights of the 
Vaniyars in the judgment of the lower 
Court, he could not interfere with the 
injunction which formed part of the decree. 
I am unable to adopt this view, if it is 
adopted in all oases in which a conse- 
quential relief is granted along with the 
declaration, it would be impossible to say 
execution. It seems to me that the issue 
of the injunction ordered by the lower 
Court in the decree could be stated by itself, 
and whatever rights the decree might have 
declared, it would not enable the parties to 
enter the temple and go to the place where 
they want to go to. I am, therefore, of 
opinion that the fact of there being a 
declaration is no bar to this Court staying 
the execution of the decree. 

On the merits, I think that this is a case 
in which we should grant a stay with some 
modification of the order of the lower 
Court pending the disposal of the appeal 
here. On the one hand, the Vaniyars are 
anxious to enter the temple, see the deity 
and perform their worship, and it will be 
a great hardship to prevent them altoge- 
ther from doing so pending the appeal 
which must last for some time in this Court. 

On the other hand, there may be a good 
deal of truth in what the appellants say, 
viz., that, if the respondents are allowed 
to enter the temple and go up to the 
Nandi, the temple will be desecrated and 
they will have to perform the ceremony of 
purilicatiou at considerable expense if they 
succeed in the appeal. I have, therefore, 
come to the conclusion that the respon- 
dents may be allowed to go up from the 
east to the dhwajasthambam in the temple 
front inside the gopuram wherefrom they 

may have a view of the idol and perform 
their religious worship there but that they 
should not be allowed to go further pending 
the disposal of the appeal. 
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I would, therefore, order a modified stay 
of execution by directing the appellants 
not to prevent the respondents from going 
up to the dhwajasthambam at times of 
worship and also directing them to let the 
respondents have a view of the idol when 
such worship takes place. The order of the 
lower Court will be stayed with that reser- 
vation. 

In the circumstances. I think the proper 
order as to costs is to direct each party to 
bear their own costs in the Letters Patent 
Appeal and of the petition for stay. 

Waller, J. : — I agree that we should 
follow the ruling reported in Tuljaram Rao 
V. Alagappa Chettiar (3), Were the question 
still open to argument, I should myself be 
inclined to adopt the view of Bittleston, J., 
in De Souza v. Coles (1), that it is “im- 
possible to prescribe, any limits to the right 
of appeal founded on the nature of the 
order or decree appealed against.” The 
word “ judgment ” in sec. 15 of the Letters 
Patent includes decrees and orders. 
Judgment is defined in Halsbnry as “any 
decision given by a Court on a question or 
questions at issue between the parties to a 
proceeding properly before the Court. In 
the Civil Procedure Code an order is des- 
cribed as the formal expression of any 
decision of a Civil Court which is not a 
decree. This description is wide enough 
to cover all decisions of any kind interpre- 
ted and so the Code has provided that only 
certain orders can be appealed against. 

The word “judgment” as employed in 
section 16 of the Letters Patent is a, very 
general term. The Statute does not define 
it or limit its operation in any way. I 
^venture to doubt whether we are entitled 
to define it or limit its operation by judicial 
interpretation. What has been achieved by 
that process is an a priori classification of 
interlocutory orders into interlocutory 
orders proper and interlocutory orders which 
amount to judgments. I think that all 
orders passed after contest inter partes are 
judgments within the meaning of section 15 
of the Letters Patent and that, if itbedesired 
to limit the right of appeal against certain 
orders the proper method of achieving 
that end is by providing as has been 
done in the Civil Procedure Code that 
only certain orders can be appealed 
against. 

I agree with my learned brother that 
the fact that part of the decree is de* 
olaratory is no bar to a stay of execution 


being granted. I understand that the 
parties are willing to accept a stay on the 
terms indicated, I therefore concur in the 
order of my learned brother. 

Order modified. 


♦ * 1924 
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Spencer, o. c. j., and Kumaraswamy 

SAbTRY, J. 


Sesha Sastrulu and another — Defend- 
ants Appellants 


v. 

Kovi Venkamma — Plaintiff-Respond- 
ent. 

Appeal No. 158 of 1921, decided on 23rd 
January, 1924, against the decree of the 
Sub-Judge, Ballary, dated 9th Decembar, 
1920, in O. S. No. 10 of 1920. 

• Hindu Widow's Remarriage Act, 3. 2 — Gift 
by father-in-law. 

A gift of immoveable property by a fatber-in-Iaw 
to a widowed daughter-in-law in the absence of 
words of limitation in the gift deed enures for her 
life-time notwitbstanding remarriage. Snob a gift 
is not one of the modes by wbiob rights and 
interests are acquired by a widow under B. 2. 

S. T, Srinivasagopalachariar and V. S. 
Govindachariar — for Appellants. 

C. Sambasiva Bao — for Respondent. 


Spencer, OfiTg. C. J- : — This is a suit 
brought by a daughter against her parents, 
for recovery of certain properties, which 
she alleged were left in her parents’ posses- 
sion, when she left their bouse. The 
plaintiff married her own uncle, Sankariab, 
who died in 1908. In 1908. her father-in- 
law, K. Subbiab, who was also her grand- 
father, made a gift in her favour of certain 
properties, to be enjoyed during her life- 
time. In September, 1917, after she 
became a widow, she ran away to Rajah- 
mundry to the widow's home of Rao 
Bahadur M. R. By. Viresalingam Pantulu 
and got married to her second husband, 
K. Singaraobarln. As her parents retained 
her property, after her re-marriage, she 
gave them a lawyer's notice, to which they 
replied denying that they had any Stri- 
danam Property belonging to her, and she 
thereupon filed this suit. 

The Subordinate Judge's decree is 
attacked on the ground, that it has not 
been satisfactorily proved, that she left the 
jewels, which she now claims in her parents' 
possession, that as regards the clothes, she 
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did not speoifioaily mention them in her 
plainti and as regards the immoveable pro- 
perty, that the gift must have been made 
with an implied intention that, upon 
marriage the property should revert to the 
family. The Subordinate Judge has given 
the plaintiff a decree for certain of the 
jewels, which he has found to have been 
left in the defendant's possession and has 
disallowed her claim for certain other 
jewels. On the whole, there is no good 
reason for disturbing bis linding as to the 
jewels. Some doubt has arisen in respect 
of her claim for a gold kante, of weight, 
18 tolas and value Hs. 540. In her plaint, 
the plaintiff alleged that all the jewels 
claimed in Sob. A, had been left in the 
possession of the defendants. It came out 
in her evidence that she gave a pair of hop- 
pulu and thodulu to her father, to be made 
into ^kante and that he had not given her 
the kantCi which he promised. Her mother 
was examined as defence 9th witness and 
she denied that her daughter left any 
jewels and said that she took away the 
jewels with her when she ran away. She 
said, on the ocntrary, that she saw the 
koppulu and gholmulu in her possession 
at the Eanichatram, where she met her 
daughter after her re-marriage. There is 
very little independent evidence on this 
subject. A witness was examined to say 
that she was not wearing these jewels, 
when she arrived at Kajahmundry, and the 
photographs taken after her re-marriage 
are also evidence of this fact, that she did 
not wear them after she reached Hajah- 
mundry. Her father, defence lOtb witness, 
denied that bis daughter left any jewels with 
him or his wife. He was not asked speci- 
fically whether betook any jewels to make 
?kkante ; but it is not likely that he would 
have admitted it, after having in chief-exa- 
mination denied that any jewels were left 
with him. That is all the evidence. D.W. 
9 says that her daughter went away with 
her jewels. The photographs show that 
she was not wearing the koppulu and 
thodulu after her re- marriage. On the 
whole, there is no reason to disallow her 
claim for the value of the kantCt of 18 
tolas, which corresponds in weight to the 
koppulu and thodulu, that she says she 
gave to her father. 

As regards the clothing, she enumerated 
the olothestbat she claimed in the schedule 
^ the plaint. No evidence was adduced 
(to prove their value : but her mother, as 


D. W. 9 said thkt the cfothes given her at 
her first wedding had been worn out by 
use. There is no evidence that she left 
behind clothes of so much value as Rs. 240 
— as claimed in the plaint, We disallow 
this item. 

As regards the immoveable property, 
section 2 of Act XV of 1856, the Hindu 
Widow's Re-marriage Act, provides that, 
upon re marriage, all rights and interests, 
which any widow may have in her deceased 
husband’s property by way of maintenance, 
or by inheritance, or by will or testamen- 
tary disposition, shall cease and determine 
upon her re-marriage. Bat the immoveable 
property concerned in this case was gifted 
to her by her father-in-law and was not 
obtained in the manner referred to in 
this section. We have been askei to 
interpret the gift deed, Es. C, as implying 
that the property was given to her for use 
during her widowhood. There is no reason 
why, when the document states tbit the 
donee is to enjoy during her lifetime, we 
should limit the eojoyment to such part of 
her life, as she rem lined nnmarried, when 
there are no words to the effect. As re- 
marriage of a widow is an exceptional 
event, it is not likely that the donor would 
have contemplated bis daugbters-in-Iaw 
re-marrying The case of Mahainffiud 
Omar v. Must. Man Kuar (1) was a case, 
not of gift, but of an agreement for the 
settlement of family difiereooe, in which 
the learned Judges were inclined to presume 
that there was no intention, that the 
plaintiff should have a right of residence in 
a certain house belonging to her deceased 
hu8band,if and when she became re-married. 
The inference that was drawn in that case 
as to the intention of the parties to that 
particular document, is not of much assist- 
ance bo us for interpreting the present gift 
deed, which contains no words to suggest 
that the life-interest of the plaintiff was bo 
be limited on the happening of any future 
event. 

The lower Court’s decree will, therefore, 
be confirmed, in respect of the amount 
decreed therein for jewels and as regards 
the order for delivery of possession of 
immoveable properties and for account of 
rents and profits, but dedaotiog Rs. 240 on 
account of clothes from the amount decreed 
in respect of moveable properties. The 
parties will pay an d receive proportionate 

(1) (1917) 91 C.W.N, 906, 
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costs throughout, iucludio'g the costs of 

printiDg. 


Kumaraswamy Sastry. J. — I agree 
with my lord and 1 have nothing to add. 
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Krishnaw and OOLBRIlDGE, jj. 

K. Uni Achan — Plaintiff-Appellant 

V. 

P, Kunhikrishnan Nair and another — 
Defendants-Bespondents. 

S. A. No. 293 of 1921, decided on 16th 
April, 1923, against the decree of Sub- 
Judge, South Malabar. 

Civ, Pro. Code, 0. 21, r. 103 — The bar created 
by r* 103 must be given effect to even in a 
vnsiituUd prior to the order under r. lOl^T, P» 
Acit 8, S2. 

Where duriog the pendeooy o! a euit befcweea the 
parties regardiog the disputed imrnoveable property 
an order ooder t. 101 ol O 21 was passed by whioh 
the defendaot was put in poeseesioD ol the property 
Aod more than a year bad elapsed before the suit 
oame to be disposed of ; htld, that the order under 
r. 101 became final and must begiveu efieot to in 
the suit, the dootrine of Us pendens being not 
applicable as the order was no transler. 

C. Madhava7i Nair — for the Appellant. 

S. Banqanatha Aiyar and A. Vasudeva 
Menon — for the Kespondents. 

Judgment : — We think the Subordi- 
nate Judge is right in the view be has taken 
in the case. That view is supported by the 
ruling of this Court in Peela Yarakayya v. 
Venkata Krisknamraju (1). The order 
under Order 21, rule 101, Civil Procedure 
Code, having been against the defendant and 
be not having filed a suit in time to contest 
it, it has become conclusive against him. 
Tbo fact that there was a pending suit, 
regarding the title to the property and the 
defendant bad filed a written statement in 
it claiming title, did not absolve him from 
the obligation of filing a suit under 
rule 103, if be intended to contest the order 
under rule 101. That was what was held in 
the Law Weekly case. The fact, that in the 
present case the snib was already pending 
when the order under rule 101 was made, 
whereas in the Law Weekly case the suit 
was one subsdQuently instituted, makes no 
difference. 


It was contended that the dootrine of lit 
pendens applies to the present case ; bab 
the short answer to it is that there was no 
transfer of any right here for that dootrine- 
to apply. The Court merely decided tbai 
the plaintiff was the person entitled to tbo- 
possession of the suit property nnder 
rule 101 and as the decision has become' 
final before this case was disposed of, effeob 
must be given to it in this suit. 

The Second Appeal fails and is dismissed, 
with costs. 

Appeal dismissed. 
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VENKATA9UBBA RAO, J. 

K. V. Seeiharamayyah a^td others — Piaini- 
iffs-Appellants 


V. 

Veena Tolasi Babu and others — Respon* 
dents. 

S. A. No. 409 of 1921, decided on llbh 
February, 1924, against the decree of 
Sub-Judge of Vizagapatam, in A. S» 
No. 118 of 19X7. dated 9tb April, 1920. 

Civ. Pro. Code, 0. i7, r. 7 — Appeal, 

Ad appeal agaiost an order granting review may- 
be challenged only on one of the grounds speoified 
in O. 47, r. 7. 

In an appeal from the decree passed on review if 
the gronnds of appeal relate to the granting of tbo 
review, the grounds must be those that are set out 
in r. 7. The appellant will not, however, be 
precluded from arguing the appeal on its merits. 

P. Narayanamurthy — for Appellants. 

S. Venkatachariar aod S. Srinivasa^ 
raghavan — for Respondents. 

Judgement: — Tbe learned Subordinate- 
Judge granted tbe application for review 
either on tbe ground that there was a 
mistake apparent on the face of tbe record 
or on the ground that there was other 
sufficient reason ” under Order 47, rule 1. 
An appeal against an order granting 
review may be ohallenged only on one of ^ 
the grounds spoeified in Order 47. rale 7. 
No such grounds exist in tbe present case . 
and can be nrged in this appeal. Then tbo 
question arises as this is a final appeal 
from the decree itself, can the decision be 
ohallenged on grounds other than those 
contained in rale 7? If the gronnds relate' 
to the granting of tbe review, in my opinion,, 
the grounds, must be those that are set onb^ 


(1) (1917) 6 L,W. asi. 
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in rule 7. [See Baroda Churn Ghose v. 
Govinda Proshad Texvary (1), Muneram 
Chowdhuty v. Bw/itfa Perkash Naran 
Singh 12) and Oopala Aiyar v. Ramasaxni 
Sastrial (3).] This will not, of aourse. pre- 
olnde the appellant from arguing the second 
appeal on its merits. It has not been 
shown that the deoision on the merits is 
wrong. In the result, the Second Appeal 
fails and is dismissed with costs. 

Appeal dismissed. 

(1) (1896) 21 Gal. 984. 

(3) (1697> 34 Oal. 876. 

(3) (1907) 31 Mad. 49. 


* ^ 1924 Madras 603. 

SCHWABE, C.J., A^D WALLBB, J. 

I. P, Asxvatappa — Appellant 

V. 

Ankulti Gadu and others — Respondents. 

Oiv. Mis. S. A. No. 31 of 1922, decided 
on 17th September, 1923, from the order 
of Court of Sub-Judge, Anantapur, dated 
3l8t January, 1921. 

Transfer of Property Act, S. 83— Proceedings 
started under S. 88 have to be continued under 

and not under Oiv. Pro. Code, 0- 3i, 

r. 5 

Prooeedinga (oe eofoccing a mortgage started 
nndec B. 68, Tcansfer ot Property Aot prior to the 
new Code of Civil Procedure have to be oontioued 
DDdet the Transfer of Property Aot, as it stood 
before the paesiog of the Civil Procedure Code of 
1906. 

Where in the oaee of a mortgage decree passed 
prior to 1908 au order was made after 1908 io the 
form making the decree absolute instead of in the 
form of making the decree final, such an order 
could not be held to be invalid and further pro- 
oeedings in ezeootion on that order oould be taken. 
(35 M.L.J. 194, Foil.) 

B. Somayya — (or Appellant. 

Respondents were unrepresented. 

Schwabe, 0. J. : — In this case, a mort- 
gage decree was obtained in November, 
1908, under section 88 of tbe Transfer of 
Property Aot, which then applied. By the 
terms of that decree, if tbe amount of tbe 
mortgage was not paid by a certain date, 
the mortgaged property oould be brought 
to sale. In 1911, an application was made 
to make tbe order absolute, which 
was the procedure prescribed under the 
Transfer of Property Aot, and an order was 
passed. In 1914. 1915 and 1917, un- 
aucoessfnl attempts were made to bring the 
interest of tbe mortgagor in tbe mortgaged 


property to sale, and tbe application wbiob 
resulted io this appeal was launched in 
August, 1920. An order was made for sale 
by the District Munsif in October, 1920. 
The mortgagee, having got bis order after 
all those years, was met by an appeal to 
the Subordinate Judge, in which it was 
alleged, and it had been alleged before the 
District Munsif also, that the execution 
proceedings were all void ab initio, because 
he had not obtained a proper final decree 
in his mortgage suit. Tbat was based on 
tbe fact, that between the date of the 
original decree in 1908 and the date of his 
application to make! that decree absolute, 
the sections of the Transfer ot Property 
Aot dealing with the matter bad been 
repeated and their place taken by tbe Coda 
of Civil Procedure, 1908, Order 34. which 
by rule 5 (2) requires first of all, a 
preliminary decree to be obtained and if 
the money is not paid by the date named 
in the preliminary decree, then an 
application shall be made to this Court, 
and instead of the decree for sale being 
made absolute, as used to be the practice, 
a final decree passed. The learned 
Subordinate Judge found tbat that point 
was a good one and therefore these execution 
proceedings have got to be taken all over 
again. In my judgment, he was wrong. 
It is quite clear tbat where proceedings of ' 
this kind were started under tbe old 
procedure of the Transfer of Property Aot, 
they are to be oontioued under that Act, 
although meanwhile the new Code of Civil 
Procedure has come into operation : there 
is clear authority for that proposition in 
RamoLSXVQrtiii Rcddi v* Sokkappci Hcddi (1). 
Further, it seems to mo even apart from 
that somewhat obvious ruling, it will be 
quite impossible at this stage to bold that 
an order which ex hypothesi was made 
accidentally in the form of making a decree 
absolute, instead of in the form of making 
a decree final could be disregarded or set 

aside. , . 

This appeal must be allowed wi^ coats 

here and io the Court below, the District 

Munsif's order being restored. 

Waller, J.:— I agree and I have nothing 


add. 




(1) (1918) 36 M.L.J. 194. 
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Ooutts-Trotteb and Bambsam, jj. 

K, Ramasxoami Naicker — Appellant 

V. 

Alamelu Ammal — Kespondent. 

F. A. No. 52 of 1922, decided on 6th 
November, 1923, from the judgment of G.J. 
in C.S. No. 766 of 1920. 

(a) Fraud— Party to fraud can't set up fraud as 
defe*tce> 

Vendor cannot plead that the transfer in favour 
of vendee was a benami transaotion intended to 
cheat the oreditore of his own vendor by putting 
his name as benamidar for his own vendor. 

[P. 606, 0. a,] 

lb) Civ. Pro. Code, S. 11 — Co-defendants — 
Res judicata occurs between co-defendanis only if 
relief to plaintiff requires decision between them. 

If a plaintiff cannot get at his tight without 
trying and deciding a case between oo-defeodents 
the Court will try and decide that case and the 
co-defendants will be bound. But if the relief given 
to the plaintiS does not require or involve a 
decision of any case between co-defendants the 
co-defendants will not be bound as between each 
other by any proceeding which may be neoeseacy 
only to the decree the plaintid obtains. (3 Hare 627, 
Foil.) [P. 606. C. 1.] 

V. Varadarajuhi Mudaliar — for Appel- 
lant. 

V. V. Srinivasa Aiyangar and A. Narasim- 
hacharya — for Respondents. 

Coutts-Trotter, J.:— This is a curious 
case which arises out of the rather compli- 
cated affairs of a man called Cbookalinga 
Naicker, who was adjudicated insolvent in 
February, 1915. I have had occasion to 
go into the story at considerable length on 
another occasion and I need only, for the 
purpose of the present case, recapitulate 
the circumstances very briefly. On the 2nd 
September, 1910, Chockalingam purported 
to transfer the lands to Pachaimuthu 
Naicker for Rs, 2,000. On the 27th June. 
1912, Pachaimuthu in his turn transferred 
them toRamaswami Naicker, who is closely 
related in a double way to the insolvent 
Chockalingam for Rs. 3,000. On the 27tb 
of June, 1914, Ramaswami Naicker pur- 
ported to transfer the lands to Alamelu 
Ammal for Rs. 4,550. In the course of the 
insolvency of Chockalingam, the Official 
Assignee challenged these alienations. He 
challenged them as being not bona, fide and 
as being without consideration, and the end 
of that was that I tried a proceeding in 
which the Official Assignee, as representing 
the estate of Chockalingam, sued Bama- 
swami Naicker and Alamelu Ammal jointly 


in order to get it declared that these trans- 
actions must be set aside for want of good 
faith and like considerations. In those 
proceedings Ramaswami Naicker and 
Alamelu had exactly the same intersstf, 
viz., to resist the contentions of the 
Official Assignee on both points. They 
failed. It was held by me that the gar- 
nishees had not shown that they were 
purchasers in good faith, and I undoubtedly 
used expressions which indicated, let us 
say, some suspicion as ts whether the 
purobises were for valuable consideration. 
But, reading my own judgment, it seems 
to m3 clear that I took very good care not 
to decide that point. It went on appeal 
and my decision was confirmed by the late 
Chief Justice and Napier, J., and, no doubt, 
they did use language which went a good 
deal further than mine with regard to the 
question of consideration or want of 
cons deration. The present Chief Justice, 
who decided this case on the Original Side, 
has indicated the view that,- even if the 
appellate Court must be taken to have 
expressed the opinion that there was no 
consideration in that case having regard 
to the fact that they agreed with the 
finding on which I dismissed the suit, 
namely, that there was a lack of good faith, 
that was the real ground of decision and 
that the other ground was obiter dictum 
being a mere expression of opinion not 
necessary for the decision of the case. 
The suit which was tried by the Chief 
Justice arose in this way. There was a 
suit brought by Alamelu Ammal against 
her vendor Ramaswami Naicker and she 
said, Here is this conveyance in my 
favour. I have been ousted by the action 
taken by the Official Assignee. You must 
indemnify me for the loss on my bargain 
and pay me damages based on the value 
of the land at the time that you failed to 
carry out your undertaking as embodied in 
the covenant for quiet enjoyment which ia 
part of the sale-deed. " To that the only 
answer that is vouchsafed is this — at least 
that is the only point pressed before us — 
that, because the Court in those pro- 
ceedings bad to try whether there was a 
valid transfer away from the estate of 
Ohokalingam and whether the lady Alamelu 
Ammal and Ramaswami Naicker, who 
were the garnishees who were resisting tha 
attack in that case, were free from the 
charge of having in their hands property 
belonging to the insolvent’s estate, it must) 
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be QODsiddrad that fcbo Court dooidod in 
that oaaethat the transaotion was a fraudu- 
lent one for all purposes and that their 
determination in those proceedings was 
binding in these prooee^inga against the 
two garnishees. It is clear that, in certain 
oiroumstanoes, a judgment may act as res 
judicata as between two co-defendants 
when they litigate against one another 
Bubsequently. That doctrine while recog- 
nised is strictly circumscribed both by 
the English and by the Indian Law. 
The locus classicus is the judgment of 
Yioe-Ohanoellor Wigram in Cottingham 
V. Earl of Shrewsbury (1), where he says 
this : " If a plaintiff cannot get at his right 
without trying and deciding a case between 
co-defendants, the Court will try and decide 
that case, and the co-defendants will be 
bound. But if the relief given to the plaint- 
iff does not require or involve a decision 
of any case between co-defendants, the 
co-defendants will not be bound as 
between each other by any proceeding 
which may be necessary only to the dooree 
the plaintiff obtains.” That principle was 
acted on and carried out in Ramaswami 
Aiyar v. Ponnuswami (2), a Letters Patent 
Appeal, where a Bench of three Judges — 
the present Chjef Justice, Oldfield, J., and 
myself — bold that the principle was well 
established that there could be no estoppel 
created between co-defendants so as to 
invoke the doctrine of res judicata unless 
there was a litis contestitio as between 
those defendants inter se. There is no trace 
of such a thing here and we must therefore 
hold that the judgment of the appellate 
Court in the former insolvency petition, 
No. 62 of 1915, does not so act in this 
case ; and as the learned Chief Justice points 
out, it may very well be that, even supposing 
that this lady was consciously intermeddling 
in these somewhat murky affairs of 
Ghookalingam, she had a conveyance direct 
from Kamaswami Naioker as a guarantee 
that, if anything went wrong with the 
estate of Ghookalingam, he would stand to 
her in the position of an indemnifier. One 
must not forget that Kamaswami Naioker 
was the son-in-law and brother-in-law of 
this Ohookalingam. That seems to me to 
be quite sufficient to explain this transac- 
tion without any supposition at all that 
they must necessarily be engaged in a 


ID (1813) B Hare 687. 

(3) 1999 Mad. 469. 


common fraud. Even if one has a suspicion 
of that kind, on the principle of Doe de 
Roberts v. Roberts (3) and Prole v. Wig- 
gins (4), which has been acted upon in this 
Court in Kamayya v. Mamayya (5ji it 
would not be possible to act on it here ; 
because the plaintiff having proved a 
conveyance containing a covenant for 
quiet enjoyment, the defendant could not 
be heard to say " That was all a sham ; 
that conveyance was not between me and 
her at all ; it was a fraudulent transfer 
effected with intent to defeat the creditors 
of Ghookalingam by putting my name as 
benamidar” On the principle that one 
Allegans suam turpitudinem non est 
audiendus the defendant will not be allow- 
ed to set up that case. 

In my opinion, the learned Chief Justice 
came to the right conclusion in this case 
and this appeal must be dismissed with 
costs. 


Ramesam, J 


: — I agree. 

Appeal dismissed. 


(3) (1819) 9 B. aod Aid. 367. 

(4) (1836) 3 Btog (N.B.) 330. 

(5) (19L7) 32 M. L. J. 484. 
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SCHWABE, C.J., AND WALLER, J. 

P. Venkatachalam Chetty — Appellant 

V. 

P. S. Govindasawmi Naicker — Respon- 
dent. 

F. A. No. 106 of 1922, decided on 14th 
November, 1923, from the judgment of 
Eumaraswami Sastri, J., dated tbe 30th 
August, 1922. 

Probate and Administration Act^ 8, 3-^Deed 
making disposal of any immediate interest In pro- 
perty is not a gift but is a will- 

Where thd riilev't’c pocbiooe of the dooument 
were as follow<4 : "You shall yourself after my 
lifetime use and •'uj tbe two rooms built on the 

ground of 'bnh'U-tt) Municipal No. 11 1 shall 

myself enjoy the rent in respeat of those two rooms 
as long as I m^y he alive. You ‘ihall yourself use 
and eDj'jy af er my lifetime that rent and that 
ground aod the two rooms from Mon to grandson 
and fio on in su-'oession w ’’•h power to gift, ^ mort- 
gage exohange and sale. No one has any right to 
or . interest i»» those roomu To this tfleos isthe 
gift deed dooumeot exeootcd and given in the 
respeoC of tbe aforesaid two rooms and their 
grounds.” Held in form it is a de<*d of gift sod not 
a will, bat ni faot it is a deotaration of tbe inten- 
tions of the donor with respect to her property 
whiob she desires to be oarried into eilsot after hof; 
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death beoaase thee© is no disposal of any immediate 
ricbts of possession or any immediate interest m 
the property. In this country in wills it la not 
unoommoo for the donor to tesecve to himsell a 
life-interest in the property disposed of and snob a 
reservation is not conclusive against 
being teatamentary in ita ohatactet. (10 Oai. 

802. Foil.). CP. 606, C. 2.] 

B. Sitarama Bao. K. P. Bamakrishna 
Aiyar &ud. K. B, Banganatha Aiyar— tor 

Appellant. ^ _ , 

K. Doraisami Aiyengar^lor Respond- 
ent. 

Schwabe, J.;— This is an appeal from a 

judgment of Kumaraswami Sastri, J., in 
which he found that a document, dated 
November lObh, 1913, described as a gift 
deed was in fact a will. He found that it 
■was duly executed and declined to go into 
■the question whether certain property 
which passed under that document had been 
disposed of between the date of the will 
and the date of the death of the testatrix. 
There was ample evidence as to the 
execution of the document, three witnesses 
being called who swore that they saw 
the testatrix affix her mark in their 
presence. He believed that evidence and 
I can find no reason for suggesoing 
that that decision is wrong. The question 
whether the document is a will or 
a gift is more difficult. It is contended that 
it is in effect a deed of gift operating in 
presenti and not a will at all, and that 
as it is a deed of gift in respect of 
immoveable property which has not been 
registered, it is void and has no effect. 
A will is defined in section 3 of the 
Probate and Administration Act (V of 1881) , 
as *' the legal declaration of the intentions of 
the testator with respect to bis property, 
which he desires to be carried into effect 
after his death." This document which, as 
I have said, is described as a gift deed pur- 
ports to dispose of part of a house. The 
relevant portions of the document are 
as follows You shall yourself after 
my lifetime use and enjoy the two rooms 
built on the ground of the bouse Municipal 

11 1 shall myself enjoy 

the rent in respect of those two rooms 
as long as I may be alive. You shall 
yourself use and enjoy after my lifetime 
that rent and that ground and the two 
rooms from son to grandson and so on’ 
in succession with power to gift, mortgage, 
exchange and sale. No one has any right 
to or interest in those rooms. To this 
effect is the gift fieed document executed 


and given in respect of the aforesaid two 
rooms and their grounds.” In form it is 
a deed of gift and nob a will, bub in faotl 
it is a deolarabion of the intentions oi 
the donor with respect to her property 
which she desires to be carried into effect 
after her death, because there is no 
disposal of any immediate rights oi 
possession or any immediate interest ia 
the property. The fact that the dooumenh 
purports bo reserve a life interest in tho 
property to the donor is an argument against 
its being a will, but as was pointed out by 
the Privy Council \\u Tkakur Ishri Singh 
V. Thakur Baldeo Singh (1), no great 
attention need be paid to that, because it is a 
frequent thing in this country to find 
documents which are in fact wills in terms 
making clear that the person disposing ol 
the property reserves a life or immediate 
interest in the property. The various things 
to consider in arriving at a decision as 
to whether a document is a will or a 
gift are discussed in that judgment in 
page 800. The document before their Lord- 
ships was vary different to this, but there 
were certain matters in common between 
the two which were relied upon by theic 
Lordships, andi in particular, the fact tbafi 
the document in that case did not purport 
to give bo anybody any possessory or 
present interestuntil the death of the donor. 
A clear instance of a document which should 
be held to be a gift or a deed of settlement, 
and not a will, is to be found in the case of 
Bajammal v. AtUhiammal f2), where tha 
donor gave to his wife and daughter-in-law, 
the latter of whom was claiming 
maintenance, some property and provided 
that that property during his lifetime 
should be held by the donees for him. that 
they should receive Rs. 5 per month until 
his death and that after his death they 
should have the property absolutely. It 
was held that that was a dead of gift and 
not a will. We have to consider the proper 
interpretation of this document, and I have 
come to the conclusion that it is really a 
will and not a deed of gift, and I mainly 
base that view on the fact that the donee 
gets nothing until the death of the donor. 
It is true that the document was handed 
over to the donee, but I find nothing 
inconsistent with its being a will in that 
fact. 


(1) (1684) 10 Cal. 793 (P.O.), 
(9) (1909) 39 Mad, 304. 
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Lastly it is oontended that the legacy 
granted by this will has been redeemed by 
-reason of the property having been sold 
afier the date of the will to the defendant. 
I am not* clear on the judgment whether 
the leirned Judge intended to give any 
decision on that point. It is said that it is 
covered by the sale^deed, Es. II, whereby 
the tesiairix sold certain property to tbe 
defendant. I am not satisfied that it is 
covered by it ; in fact on an examination of 
tbe documents and tbe further evidence, it 
seems clear that it i^ not. But that is a 
matter which it is not necessary to decide 
now. If and when the legatee tries to 
obtain possession of the property, there is 
nothing in this judgment or in the judgment 
of the Court below to prevent* tbe defend- 
ant, if so advised, from setting up that 
this legicy has been in fact redeemed. 

Tbe appeal witl be dismissed with coats. 

*Walldr, J. : — I agree. I would only add 
that in my opinion tbe Question whether 
tbe testatrix had power to dispose of the 
property does not arise in a proceeding of 
this kind. 

Appeal dismissed. 

* * 1924 Madras 607. 

Phillips and Venkatasubba 

Rao. jj. 

Eanna Pajiikkar and others — Appellants 

v. 

Nanchan and others — Respondents. 

P. A. No. 133 of 1922, decided on 5th 
Dsoember, 1923, from the decree of Sub- 
Judge, South Malabar, dated tbe 3l8t 
December, 1921. 

Limitation Act. Art. 24i-8uit by other jnembers 
to recover tarwad vroperty alienated bp Karnavan 
not only as Karnavan but alsj as guardian of 
minor members is governed, by ArU 144 and wt by 
Arts 91 or 44^Limitation Act, Art. 44 — Limita* 
iion Act, Art. 9l» 

A suit by the junior xaembere of a Melabar tarwad 
to leoovez poBsession of immoveable property 
alienated by thaEarnavathiiB governed by Art. 144 
and not by Act, 91. Tbe foot that tbe Earoavathi 
purported to ezeoote the document not only as 
Karnavatbiy but also as guardian of (he minor 
plaintifis, will not ma^e either Art 91 or Art. 44 
applioable to tbe Boit. i > 

C. V. Anantkakrishna Aiyar and C. V. 
Mahadeva Aiyar — for Appellants. 

^02*. R. Ramachandra Aiyar and N, R* 
Lakshmana Aiyar — for Respondents. 

Phillips, J.: — It has been held in Ghandu 


V. Kambi (1), Unni v. Kunchiamba (2) and 
followed in Ohappan v. Ranu (3) that the 
members of a tarwad need not sue to set 
aside an alienatioa by tbe Karnavan but 
can sue to recover possession on tbe 
strength of title. In tbe latter case one 
ground for tbe decision was that tbe aliena- 
tion though not binding on the tarwad 
might be binding on tbe karnavan. In this 
view article 91 of the Indian Limitation 
Act would not be applicable to tbe present 
case, but it is argued that inasmuch as 
the karoavatbi, purported to execute 
tbe document not only as Karna- 
vatbi bub also as guardian of tbe 
minor plaintiffs, consequently the minors 
are parties to the document, and as such 
are bound to set it aside before recovering 
tbe property. But can it be said that 
minors are parties in that sense ? It has 
been held in tbe case of Hindu Mitaksbara 
families that sons when minors are 
represented in a document through their 
guardian they need not set it aside. 
[Kovvuri Thirupathi Raju v, Eovvuri 
Venkataraju (4) and Ganesha Iyer v. 
Amirihasxoami Odayar (5)J. The principle 
that underlies tbe construction put forward 
by Mr. T. R. Ramaobandra Aiyar is tbah 
parties are bound by their own acts until 
they are set aside or cancelled, but minors 
cannot act and therefore tbe mere addition 
of their names in the document oannot 
make tbe document their act which must 
be set aside. In this oonnoction we may 
refer to Chingacham Vitil San'caran Nair 
V. Chingacham Vitil Gopala Menon (6). 
Article 44 does nob apply here as the 
alienation does not purport to be one by a 
guardian alone, but also by a karnavathi, 
who under certain circumstances has 
authority to alienate apart altogether from 
her guardianship of minors. As neither 
article 91 nor article 44 is applioable. 
article 144 must be applied and tbe suit 
is within time. The suit will, therefore, be I 
remanded to the lower Court for disposal, 
after allowing plaintiffs time to amend the 
plaint and pay additional Court-fee if 
neoBSsary. Costs will abide the result. 
The Court-fee in appeal wiil be refunded. 

Suit remanded. 


(l) (1686) 9 Mad. 208. 

(9) (1690) 14 Mad. 26. 

(3) (1912) 37 Mad. 420. 

(4) (1917) 40 I. 0. 410. 

(5) (1918) M.W.N. 892. 

(6) (1906) 80 Had. 18. 
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Krishnan AND Waller, jj. 

y. Mallayya — Appellant 

V. 

T. Pun7ia?n>na— Respondent* 

S. A. Nos. 836 and 850 of 1922. decided 
on 22nd November, 1923. from the decree 
of District Court, Guntur, in A, S. No. 157 
of 1921. 

(a) Oiv. Pro, Code, 0,32, r, 4~~Consent need 
not be in writing and may be inferred. 

There is nothing in the rule ^bioh requires that 
that consent should be expressed in writing. The 
consent* may be inferred from oiroumstantial 
evidence. (43 AIL 104, Poll) [P. 609, G« !•] 

(b) Minor-^Without fraud or negligence of 
guardian or prejudice, decree binds minor. 

No guardian is bound to waste the minor's 
money in trying to defend a suit in whioh the 
defence will not succeed. If it is not proved on 
the minor’s side ihat minor has been in any way 
prejudioed by the course that the proceedings took 
or that there has been any fraud or gross negli- 
gence on the part of her guardian the minor is 
bound by the decree. [P. 609, Ca. 1 and 2.] 

(c) Civ, Pro. Code, S. ii — Plea that minor 
was not properly represented in a previous suit 
though not taken by guardian is res judicata where 
it might and ought to have been taken. 

The minor’s next friend hadh*Q^ht a suit to 
set aside the sale that waa <4i<ro in fltuuuiwifeu 
decree against and where it would 

certainly bave'he^ a proper ground to take in 
that suit that the decree was itself null and void 
so that the sale would also be null and void ; but 
no such plea was put forward. Held the ground 
that the minor was not properly represented in the 
suit in which the decree was passed was a ground 
that might and ought to have been put forward in 
tile previous suit and that not having been dona 
the decision in the^ previous suit oonetltutea the 
question res judicata under explanation 4 of S. 11. 
(21 Mad. 91 ; 46 Mad. 135, Foil.) [P. 609, 0. 2.] 

B. Somayya — for Appellant. 

B. Satyanarayana and Ch. Ragava Rao 
— for Respondent. 

Judgement : — These are second appeals 
which arise in a suit brought on behalf of 
a minor by his next friend for set- 
ting aside the decree in O.S. No. 187 of 
1917 obtained against that minor with the 
present second defendant as bis guardian 
for a certain sum of money due on a pro- 
missory note, and also for the setting aside 
of a sale in execution of that decree, in 
which the third defendant became the 
purchaser of certain properties belonging to 
the minor. The learned District Judge has 
declared the decree to be invalid but he has 
upheld the sale in execution of that decree. 


and in oonseguenoe, the plaintiff has appeal- 
ed in S. A. No. 850 of 1922 and the decree*- 
holder in O. S. No. 187 of 1917 haa 
appealed in S. A. No. 836 of 1922. Both 
the second appeals have been beard together* 

Now, the first question we have to con- 
sider is whether the decree in 0. S. No. 187' 
of 1917 should be treated as null and void 
and not binding against the minor. The 
only reason urged before us for bolding so 
is that the consent of the second defendant, 
who was appointed as guardian ad litevi of 
the minor, was not obtained beforehand and 
that therefore his appointment should bd- 
treated as a nullity and the suit should be 
looked upon as having been decreed against 
the minor without his being properly 
represented on record. The learned District 
Judge has no doubt found in the minor’s* 
favour on this point, but after considering 
the point carefully we are unable to agree - 
with him. 

The second defendant was appointed lu.' 
1913 as the guardian of the person of the 
minor under the Guardians and Wards Act. 
The suit No. 187 was brought in 1917^. 
that is, at a time when the second defend- 
ant was the certificated guardian of the- 
minor. Notice was issued to the second 
■daien^nt before he was appointed guardian 

a^ £ito uotititf wao iu'Tffes^terms t ^ Take 

notice hereby that Yezzu Mallaya, tha- 
plaintiff in the above mentioned suit (0* 8* 
No, 187 of 1917) has presented an applioa* 
bion to this Court praying that a guardian aS 
litem for the minor may be appointed and 
that after receipt by you of the notice of 
application in the matter of the said minor^ 
you or any friend of the minor be appointed 
as such before 14-3-1917, the date fixed; 
and that in default, the Court shall appoint 
a separate person as guardian of the minor 
for purposes of the suit.” That notice was 
served on the defendant personally and it 
bears an endorsement in these terms ; 
" On 27bh February, 1917, the Court 
peon having come to the village of 
Thadikonda and given me, the guar* 
dian defendant mentioned in this order, a 
copy of notice of application for appoint- 
ment of a guardian for the minor, herewith 
attached, I have received the same. 
(Signed) Konagalla Venkatasubbarayda 
(that is, the second defendant).” It is not 
disputed that this notice was served on the 
second defendant personally. On the date 
fixed for the appointment of the guardian 
the second defendant no doubt did ont 
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appear, and the learned Dtefcriob Munsif, 
evidenUy holding that the second defendant 
was willing to act as guardian, appointed 
him as guardian of the minor for the suit. 
He notes " served absent, appointed." 
Now, it is contended that, unless there is 
an express consent on record by the person 
proposed as guardian that he would act as 
guardian his appointment as guardian is 
illegal and the case should be treated as if 
no guardian had been appointed for the 
minor. We are unable to accept this argu- 
ment. All that Order 32, rule 4 {iii), says 
is that no person without his consent shall 
be appointed guardian for the suit. No 
doubt the consent of the person is wanted, 
but there is nothing in the rule which re- 
quires that that consent should be express- 
ed in writing. The consent may be infer- 
red from circumstantial evidence, and 
in this case, we think theoiroumstanoes are 
such that we are justified in holding that 
the second defendant did in fact consent 
to be the guardian of the minor for the suit. 
He was, as already pointed out, appointed 
guardian of the person of the minor under 
the Guardians and Wards Act, and, under 
clause (iii) of rule 4 of Order 32 he was 
the person who ought to be appointed as 
guardian for the suit, -unless the Court con- 
sidered. for reasons which have to be 
recorded, that it was for the minors 
welfare that another person should be 
appointed. There is nothing here to show 
that there was any reason for thinking 
that another person should be appointed 
for the minor's welfare. That consent can 
be inferred from circumstances is clear 
from the ruling in Chatter Shigh v. Tej 
Singh (1), which we respeotiuhy follow. 
In these circumstances we must reject the 
argument that the minor was not properly 
represented in the previous suit- 

It is also suggested that, as the second 
defendent was the person who executed 
the promissory note, he ban an interest 
that was adverse to the minor ; but, in the 
particular oasd he was not a pan y himself, 
he not having been sued but onl\ the minor, 
and there is no reason to suupo-o that the 
maternal uncle of the minor would not 
have put forward a proper defenc< for the 
minor if there was one. No gtiurdian is 
bound to waste the minor’s atotuy m 
trying to defend a suit in whion the 
defence will not succeed. T-te con- 

(1) (1920) 13 111. 104 
1931 M/77 & 78 


elusion we have therefore come to is 
that the decree itself cannot be set aside. 

It is not proved on the minor’s aide 
that she has been in any way prejudiced 
by the course that tbe proceedings took 
or that there has been any fraud or 
gross negligence on the part of her guard- 
ian. This finding is suifioient to dispose 
of S. A. No 83G ; but there is still another 
grouad why the minor is bound by this 
decree and that is the ground of res judicata. 
The minor’s present next friend had 
brought a suit, O. S. No. 79 of 1920, to 
set aside the sale that was hold in execu- 
tion of this very decree and it would cer- 
tainly have been a proper ground to take 
in that suit that tbe decree was itself null 
and void, so that tbe sale would also bo 
null and void : but no such plea was put 
forward. Tbe suit was dismissed against 
the minor both in the first Court and in 
appeal. We think the ground that is put 
forward at present, viz.t that the minor 
was not properly represented in the suit in 
which the decree was passed, was a ground 
that might and ought to have been put for- 
ward in the previous suit, and that not 
having been done, the decision in the pre- 
vious suit constitutes the question res judi- 
cata und0r0xplanation4of section 11 of the 
Civil Procedure Code. As authority for this 
proposition we may refer to the ease in 
Arunachalam v. Meyappa (2) and Muham- 
mad Boruther v. Abdul Bahiman Boxo- 
ther (3). On this second ground also the 
plaintiff's claim to set aside the decree 

We must therefore allow S.A. No. 836 
of 1922, with costs throughout, and set 
aside the decree of the lower appellate 
Court in so far as it holds that the decree 
in O. S. No. 187 of 1917 is invalid. 

S. A. No. 850 of 1922 will fail in 
this vew. We have already held that 
there was nothing illegal and invalid in the 
decree under which ‘the sale took place, 
and therefore there is no ground for 

holding that the sale in pursuance of that 

decree was in any way affected by illegality 
or was void. We agree with the District 
Judge in his view that tbe plaintiff s claim 
is aflected by res judicata as regards the sale 
also S. A. No. 850 of 192^ must there- 
fore be 'lismissed with costs. 

Appeals dismissed. 


(2) (1897) 31 Mftd. 91. 

(3) 1933 Mad. 257« 
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* * 1924 Madras 610. 

Spencer, Opfg. c.j. 

S. Sitaya — Appellant 

V. 

Mudargaddi Sanyasi and another — Res- 
pondents. 

S. A. No. 1691 of 1922. decided on llfch 
January, 1024, from the decree of District 
Court of Vizagapatam, in A.S. No. 140 of 
1922. 

Civ. Pro. Code, S. Ci -Prior agreement to sell 
perfected when prevails over attachment— Transfer 
of Properly Act, 8. 54- 

An agreement to purobase an immoveable 
ftopecty oreates an interest in the same suffioient 
foi putting in a claim to raise an attaohment there- 
on. The title of euob a vendee when be perfects hie 
title to the land by obtaining a decree for epeoifio 
■petfotmanoe and getting a transfer of the property 
to himself under the decree prevails against that 
of the attaohiog deoree-bolder. (8 L.W. 662:14 
Ii.W. 634, Foil.) (P. 610, 0. 3.] 

C. Rama Rao — for Appellant. 

Y. Suryanarayana — for Respondents. 

Judgmont : —The plaintiff in execu- 
tion of a money decree against the first de- 
fendant attached certain lands and bouse 
and house site as belonging to bis judgment- 
debtor. That was on the 15th December, 
1918. Previous to this, on the 15th May, 
1916, there was a contract between the 1st 
defendant and the 2Qd defendant to sell the 
same property to the 2Qd defendant. After 
the attachment, the 2Qd defendant put in a 
claim petition which was allowed. The 
plaintiff thereupon brought this suit to set 
aside the order upon tiie claim petition, and 
it has been decreed by the first Court and 
confirmed in appeal by the District Judge. 
After the attachment had been made, the 
2Dd defendant brought a suit for specific 
performance and got an order for sale from 
the Court and delivery of possession. The 
Question raised in the second issue is 
whether the 1st defendant had any subsist- 
ing interest in the property which was 
attached, in other words, whether the 
attachment can prevail against the 2nd 
defendant's decree by which begot posses- 
sion of the land in pursuance of the contract 
for sale. The Courts below held that the 
contract for sale did not create any 
fcitle in the 2Qd defendant and following 
the decision in Eurri Veerareddi v. Kurri 
Bapireddi (1), they set aside the order on 

(1) (1906) 39 M id. 336 (P.B.). 


the claim petition and declared that the 
properties were liable for attachment. 
The decision in Kurri Veerareddi v. Kurri 
Bapireddi fl) is based on the last sentence 
of section 54, Transfer of Property Act ; 

" It (a contract for the sale of immoveable 
property) does not of itself create any 
interest in or charge on such property.*' 
These words are capable of being under- 
stood in more senses than one. One 
implication therefrom is that such con- 
tracts do not require registration. This * 
decision has reoeotlv been overruled by a 
decision of the Full Bench in "Vizagapatam 
Sugar Development Oo. v. Muthurama 
Reddy (2). The principle governing the 
present case has been stated in Venkata 
Reddy v. Yellappa Chetty (3), where the 
learned Judges point out that in English 
law a judgment-creditor has no right 
as against a transferee of property in 
pursuance of a contract entered into 
before the attaohment. They say that 
it does not seem to be sound sense 
that when a creditor attaches property 
which is subject to a particular obliga- 
tion, ha sbonld be able to override it. 
This case has been referred to with 
approval in Chamiyappa Tharagan v. Rama 
Aiyar (4). It is obvious that the plaintiff 
could by no manner of moans attach a 
greater interest than what bis judgment- 
debtor possessed at the date of attaohment. 
The plaintiff cannot even lay claim to the 
rights of a bona fide purchaser without 
notice of prior obligations attached to the 
land purchased (section 53, Transfer of 
Property Act) as in this case there has been 
no sale in open market. Section 64 of the 
Civil Procedure Code lays down that where 
an attachment has been made, any private* 
transfer or delivery of the property attached 
is void, as against all claims anforceabla 
under the attachment. Tbe2Qd defendant’s 
title does not rest upon a private transfer 
but upon a decree of Court based on the 
contract to sell and is comparable to the 
case of a decree baaed upon an award which 
we hold in Kasi Vtsivanatham Cheitiar v. 
Raiuaswami Aihitha Nadar (5) which was 
followed in Narayana Aiyar v. Biyari 
Bibi 6), should prevail over a purobase 
under an attacbmeut piior to the award. 

(2) 1924 Mad. 271 (P.B.). 

(3) (1917) 5 L.W. 294. 

(4) (1931) 44 M^d. 333. 

(5) (1918) 8 L.W. 683. 

(6) (1921) 14 L.W. 524. 
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The plaintiff in the suit was not a party 
to bbe suit for speoiho performance and it 
is open to him to impugn that decree as 
being based on fraud or collusion. His 
proper course would be to tile a suit under 
section 53 of the Transfer of Property Act 
to have the transfer avoided as being 
intended bo defeat or delay creditors. In 
hU plaint he has not put his cise quite on 
that ground. But ha has alleged that the 
contiaot of sale was invalid as being exe- 
cuted with the evil inbonbion of avoiding 
the plaintiff's debts, and the first issue in 
the suit raises the question whether the 
decree for specific performance was obtain- 
ed fraudulently. As the Courts below have 
nob decided this issue and have disposed 
of the question erroneously upon the 
preliminary point arising out of the second 
issue, their decrees must be set aside and 
suit remanded to the Diatriot Munsif s 
Court for disposal upon the first and 
other issues as yet undecided. Costs of 
the Second Appeal and costs in the Courts 
below will be costs in the cause and abide 
the result. The court-fee in Second Appeal 
may be refunded. 

Sufi remanded. 


* 1924 Madras 611 (IK 


‘SPflNCBR AND DeVADOSS, JJ. 


.‘Arunachala Gowndan— Appellant 

V. 

' Stoaminatha Aiyar — Respondent. 

F. A. No. 1 of 1923. decided on 22nd 
August, 1923, from the order of District 
Court, Coimbatore, in A. S. 232 of 1922, 

Civ. Pro. Code, 8. 4?— Agreement prior lo 
decree may be set up in bar of execution. 

An agreement made prior to the decree as to 
• the manner in which the decree should be execut- 
ed after it was passed oould be pleadei as a bat bo 
'the enforcement of the decree as it stood. [P. 611, 

c. a.] 

T.S.Ramaswami Aiyar and V. Sicndaram 
Aiyar — for Appellant. 

^ K, P. Mahadeva Aiyar — for Rjspondanb. 

Judgment : — The finding of the lower 
appellate Court that Swaminatha Aiyar is 
the legal represantabive of his mother 
Ssebhalakshmi, the deceased decraa-bolder, 
IB not and cannot now bs challenged. 

The District Judge’s refusal to allow the 
appellant to set up in these execution 
proceedings, any agreement prior to decree, 
.. and his direction to the appellant to seek 


hia remedy in a separate suit cannot how- 
ever be supported. Section 47 of the Code 
of Civil Procedure is wide enough to permit 
any valid objection to be taken by a 
judgment-debtor to the execution of a decree 
by the decree-holder or the decree-holder's 
legal representative. It was held in Chidayn- 
baram Chettiar v. Krishna Vathiyar (1), 
by a Full Bench of this Court, that even 
an agreement made prior to the deor^ 
as lo the manner in which bbe decree 
shouldbaexaoubed afterib was passed oouIH 
bo pleaded as a bar to the onforcemant of i 
the decree as it stood. Here the iudgmenb- 1 
debtor oio raise, in bar of Swaminibha 
.Ayyar’s application to execute the decree 
obtained by his mother, any defence such 
as that of estoppel which is personal bo 
Swaminatha Ayyar, because the latter now 
combines in his own person not only those 
rights bo which be has succeeded in conse- 
quence of his mother’s death, but also those 
obligations to which he has rendered 
himself liable in consequence of bis separate 
agreement with the judgment-debtor. The 
appeal is allowed on this point and the 
District Munsif is directed bo hear and 
determine the execution petition after 
allowing the judgment-debtor to put forward 
any valid defence that he may see fit to 
raise in the execution proceedings. The 
Civil Miscellaneoua Second Appeal is 
allowed with costs in this Court. 

Appeal allowed. 


(1) (1917J 40 Mad. 233 (P.B.) 

" * 1924 Madras 611 (2). 
Phillips and Venkatasurba Rao, jj. 

Vellora Karuppan Veetil Chiyancher/i 
Ohathu Kutty Nair— Appellant 

V. 

Kallur Venkayil Chathu Kutty Nair and 
others — Respondents. 

F. A. No. 74 of 1923. decided on I8bh 
October, 1923, from tbo decree of Sub- 
Judge, Telli iherrv. in O. S No. 33 of 1922, 
dated 5bh January, 1923. 

(fl) Oaari Pei dH S. 7 fv) (o)-Ptciinti(rs own 
valua'ian must be acttpUd but he must value for 
jurisdi-iion at lh>. same value as for Courl /ees. 

A suit to b-ivd it deolatcd that a document to 
which pUin'iS wa** not a party (8 not biniing on 
the Devaswam of which he alleges he is one of the 
truatees and for injunotioo and aooounts, oonse- 
qaeotial on the declaration, can be valued at 
plaintifi’s choice on the rehofa under 8. 7 (v) (o) 
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bQt pla'mtifi muat ooi pnt one value foe purposes 
of juciadiotioD aud another for purposes of Court- 
fee. CP. 612. C. 1] 

(hi Court Fees Act, Sch. 11, Art. 37 {b) — Be7noval 
of trustees on same ground is one relief and can*L 
be valued. 

A suit for the removal o! many trustees on the 
same gtound is for a single relief falling under 
/ktt. 17 (6) of 8cb. Il as amended by Madras Act 
V o! 1922 and a single fee of Rs. 100 is all that 
need be paid in a suit therefor filed in a Subordinate 
Judge’s Court. A prayer that a particular defendant 
is unfit to succeed his Karnavan as trustee and 
that the appoiniment of the plaintiS as trustee in 
bis place should bo upheld also falls under 
Art. 17 {b) of Soh. II of the Court Fees Act, 1870 
as amended by Lladres Aot V of 1922 and if the 
suit is filed in a Subordinate Judge’s Court a fee of 
Rs. 100 should be paid. [P. 612, C. 2.] 

The Advocate General (C. Madhavan 
Nair) and T. S. VaidTjanatha Aiyar — for 
Appellant. 

A. Sivara77ia Menon, C. V. Anantha- 
krishna Aiyar and T'’. P. Kariuiakaran 
Na^nbiar — for Respondents. 

Judgment : — This appeal relates to a 
question of Court-fees on the plaint. 
The Subordinate Judge has found that 
the first relief prayed (or is the cancel- 
lation of the plaint Samudayam deed ; 
but in this ha is clearly wrong ; for plaintiff 
is not a party to the deed, and merely 
wants a declaration that the deed is not 
binding on tha Davaswam. For authority, 
we may rafer to Unrii v. Kunchi Ainvia (1), 
Ramasjcamy Naid 2 i v. Suhrainaiiia 
Naidu (2), and Chappan v. Raru (3) ; and 
respondent’s Vakil does not seriously 
dispute this conclusion. 

Plaintiff also asks for an injunction and 
accounts, as reliefs consequential on this 
declaration. 

His suit in raspect of these reliefs comes 
under section 7 iv (c) — The Court-Fees 
Act, 1870 — and the recently added proviso 
to the section does not affect the case ; 
for we are satisfied that the Samudayam 
deed does not croato any charge on immove- 
able property. Plaintiff is entitled to 
place his own valuation on these reliefs 
which he has done ; but be has made the 
mistake of giving one value for purposes 

i of jurisdiction and another value for Court- 
fee valuation and this must be corrected. 
Further reliefs asked in the plaint are the 
removal of 8 trustees and a declaration 
that 13th defendant is unfit to succeed his 

(1) {1691) 14 Mad. *.^6 

(2) (1917) 32 M.L.J. 447. 

(3) (1914) 37 Mad. 420. 


Karnavan as trustee. Artiole 17 (&) of ■ 
Soh. II (of the Oourb-Fees Aot as^ 
amended by Act Y of 1922,) is appHcablac' 
to tbe former relief ; but we think that tba 
Subordinate Judge was wrong in asking for 
a separate fee of Bs. 100 for each of tbs" 

8 trustees; for the ground for removal is- 
the same in tbe case of eaob (i. e.,) the 
execution of the Samudayam deed ; and 
we do not think that the removal of eaob 
trustee can be treated as a separate relief. > 
The declaration in respect to the 13th m 
defendant and appointment of the plaintiff 
comes under article 17 (6) also and the fee 
is Bs. 100. Plaintiff is therefore liable to 
pay two separate fees of Bs. 100 each and r 
an ad valorem fee on tbe value of the first 
declaration above mentioned and the* 
consequential reliefs. Plaintiff’s valuation 
of Bs. 185 may be accepted. 

As regards tbe valuation of the relief im 
regard to tbe trustees, we think that 
plaintiff should retain the original value of 
his suit for purposes of jurisdiction and 
therefore tbe value of the two reliefs^ 
combined must be taken as Bs. 9,815. 

Tbe costs of this appeal will be the- 
oosts in tbe suit. Plaintiff will therefore 
be allowed to amend his valuation in the 
plaint as ordered above, and the suit will 
be remanded for disposal according to law. 
The stamp on this memorandum of appeal 
will be refunded. 

The balance of fee due on the plaint 
must be paid within one week of receipt of 
records in the lower Court. 

Appeal alloxued : Case remanded. 

* * 1924 Madras 612. 

SCHWABH, C.J., and BAMESAM, J, 

E. V. Periyamiyana Marakayar d So7is 
— Appeilanis 

V. 

P. K. Suhraviania Aiyar and others — 
Bespondents. 

O. 8. A. Nr.. 79 of 1923, decided on 5th 
November, 1923, from the order of Kumara- 
swami Sastri, J. dated 28th August, 1923, 

Civ Pro Cede, 0‘ 37, r 3 Tria'^le issue vt«aH$ 
a pUn whirh IS ai Ica^t plausible-- Where th^re is (b 
triable Usur rvnn securtty should not be demanded* 

Tbe quearmn be ortnaideced on applioalloD 
under O, •-^7, r ,3 is wQe<h<:F or not, a triable iesne 
in disclosed oa affidavit or o herwiae by tbe defend- 
ant. By triable is-^ue is meant a plea tvhiob is at 
least plausible. The defendant muat say wbat lb*' 
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■detenoe is and as a rule bciog sometbiog beiote the 
Ooort to show that, it is a dona /)de defence and not 
• a mete attempt to 'gain time by getting leave to 
defend. Where there is a triable iesue it will not 
be right to say that as condition of being heard at 
•all the defendants should find money or aeonrity ; 
because if they are not able to do so it will be 
depriving them altogether of a right that they 
liave got of having their oase tried. It is only in 
iSxceptional oases that the exaeptional provisions of 
O. 37 come into operation to the extent of depriving 
a man of thie right. In oases of this sort the 
Court has to find if there is any plausible defence 
and where there is one efisot must be given to that 
'fact and leave to defend should bo granted and it 
Bboald be made conditional only in cases where 
there appears to bs so grave a suspioion that the 
Court comes to the conclusion that the defence is 
put in only in order to obtain further time. 
IP. 613, C. 3,] 

V. V. Srinivasa Aiyangar and A. 
Narasimhachariar — for Appellants. 

Chandrasekara Aiyar — for Eespond- 

Schwabe, C. J.: — This is an appeal froni 
•an order made by Kumaraswami Saetri, J., 
^nder Order 37 of the Civil Procedure 
Code, the suit being a suit on hundis given 
by the defendants to the plaintiffs or their 
predecessors. Long affidavits were put in 
on both eides, and a large body of corre- 
spondence, by no means complete, is 
exhibited to those affidavits. 

The question to be considered on appli- 
cation under Order 37, rule 3 is whether 
or not a triable issue is disclosed oa 
affidavit or otherwise by the defendant. 
jBy triable issue is meant a plea which is 
at least plausible. It is nob enough for 
instance to say : ' I have got h good 

defence,’ but the defendant must say what 
the defence is, and as a rule, bring some- 
thing before the Court, to show that it is 
a bona fide defence and not a mere attempt 
to gain time, by getting leave to defend. 
There is not a great difference between 
those oases, where it is right to give 
iadgmenb and those where it is right to 
^ive leave to defend, on paying the amount 
into Court, or on giving security ; but 
there are oases in which the defendants 
set up some sort of defence, which does nob 
' bear the stamp of truth ; as for instance, 
when it is oontradioted by documents, 
when the Court may well say that he 
• should only be allowed to come and put 
that defence before the Court, if he is pre- 
' pared to give eeonrity for the amount 
olaimed. I think the principle applicable 
here has been laid down clearly in similar 
applioabionSt under Order 14, rule 1 of the 
iBules of the Supreme Court in England by 


the House of Lords in Jacobs v. Booth's 
Distillery Oompany (1), Codil v. Delap (2) 
and Jones v. Stone (3^. 

Jo this oase, I do not think that the 
learned Judge turned bis mind to the 
consideration of the question whether 
or not there is a triable issue in this 
oase. lie seems to have token tbe view 
that bare are buodis, on tbe face of 
which prima facie the defendants would be 
liable, and therefore they muet, as a 
condition of leave to defend, pay the money 
into Court or give security. We have 
before us the same materials as ho bad. 
and on a study of the correspondence, 
which in these matters, is always the most 
important thing to look at, explained as it 
is by affidavits on both sides, it seems to me 
that the relationship between the parties 
had been so complicated that there ma>. 
well have been transactions, which ar^ 
referred to in certain of the letters, in which 
tbe plaintiffs’ predecessors and the 
defendants were signing bills and hundis 
for each other's accommodation. There 
is an absence of books on the part of the 
plaintiffs. There is on the other hand a 
statement on oath that the defendants 
books which of course could have been 
made available by tbe plaintiffs, if they had 
so chosen, show that the amounts sued for in 
this suit were not. as between the plaintiffs 
and tbedefendants, due from tbe defendants 
to the plaintiffs. I think it is quite impos- 
sible on the facts of this case to say that 
there is not a triable issue. We express no 
sort of view as to whether the defence is 
■ good or bad : that will be a matter for the 
trial Judge. But having come to the 
conclusion that there is a triable issue in 
this case, it will not be right to say that, as 
condition of being heard at all, these de- 
fendants should find money or security ; 
because, if they are not able to do so, it 
will be depriving them altogether of a right 
that they have got of having their oase 
tried. It is only in exceptional cases that 
the exceptional provisions of Order 37 
come into operation, to the extent of de- 
priving a man of this right. In cases of 
this sort, the Court has to find if there is 
any plausible defence and where there is 
one, effect must be given to that fact and 
leave to defend should be granted and it 
should be made conditional, only in oases, 

(1) (1901) 66 L.T. 363. 

(3) (1905)93 L.T. SIO. 

(3) (1891) A.O« 133 (P. 0.). 
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where there appears to be so grave a sus* 
picioD that the Court correa to the con- 
cluaicn that the defence is put in, only in 
order to obtain further time. 

In these circumstances, this appeal must 
be allowed and leave to defend the euit must 
be granted. I think the proper order in 
this case is that the costs of the Original 
Application and of this appeal shall be costs 
in the cause. Written statement in 14 
days. 


Kamesa 


II 


J. I agree. 

Appeal allowed. 


^ 1924 Madras 614. 

Krishnan and Waller, .tj, 

liamas^oami Naidu and others — Appel- 

ants 

V. 

Ayyalu Naidu — Respondent. 

F.A. No. 205 of 1923. decided on 13th 
November, 1923, from the order of Court of 
Additional Sub-Judge. East Tanjore at 
Mayavaram, dated 9th February, 1923. 

(a) Cir. Pro, Code, O. 43, r, 1 (s)--Refusing to 

ftynovt, 

Refusiop: to remove a receiver already appointed 
is quite diflerent from refusing to appoint anew 
receiver. (33 I.C. 736 (Diet.) [P» 614, C. 3.] 

(bj Civ. Pro. Code, 0. 40 r. 1 {h)—FeTion is 
of/tflr than leceiver. 

The word “perEon” in 01. (6) refers to a person 
other than a “ receiver ” for ol. (c) shows that the 
property removed from the poeeeeeion or ouetody 
of the person referred to in Cl. (6) is to be oom> 
mitted to the poseeHsion. ouetody or management 
of the “ receiver ” by 01. (c). (20 C.W.N. 789 and, 
ail.O. 863. Fof/,) [P. 614. 0. 3.] 

(o) Oil'. Pro. Code. O 40, r, l^Manager is but a 
receiver. 

There is no provision for appointing a manager 
nnder the Code. When a manager is appointed it 
ia really another name for the appointment of a 
reoeiver under O- 40. [P. 614, 0. 2.] 

P. B. Ganapathi Aiyar— for Appellants. 

Varadachari — for Respondent. 

Krishnan, J. : — This is an appeal 
against an order refueiog to remove the 
Ist defendant from his position of receiver 
in a partition suit brought against him and 
another. 

A preliminary objection is taken to the 
maintainability of this appeal on the ground 
that DO appeal lies under Order 43, rule X 
(fl) of the Civil Procedure Code. The 
clause gives a right of appeal only against 
orders passed under rr. 1 and 4 of Order 


40. It is contended first by the appellant's 
vakil that this is a case which would fall 
under Order 40, rule 1 ^a) itself on the 
ground that they wanted not only to get 
the present receiver removed but another 
man appointed in his place and he, there- 
fore, contends that this a case where the 
Court has refused to appoint a receiver. 
We are unable to accept this contention, 
for, till the present receiver is removed, 
there will be no scope for appointing another 
receiver in his place and, therefore, the 
authority cited by him Munilal v. Jagan^ 
noth (1), which deal with a case of 
refusal to appoint a receiver does not apply* 
Refusing to remove a receiver already 
appointed is quite different from refusing’ 
to appoint a new receiver. 

It was then contenced that this appli* 
cation should be treated as one falling 
under Order 40, rule 1 (6). That clause 
says : “ Remove any person frorri the 
possession or custody of any property." 
and it is argued that, when the present 
receiver is removed," it would necessarily 
result in his being removoc from the 
possession or custody of the property in 
suit. That argument also we are unable 
to support as we think that the word 
" person" in clause (6) refers to a person 
other than a “ receiver, " for clause (c) 
shows that the property removed from the 
possession or custody of the person refer- 
red to in clause (6) is to be committed to 
the possession, custody or management of 
the “receiver" by clause (c). We think 
that it is impossible to bring this case under 
Order 40, rule 1 ; and, of course, it does 
nob fall under Order 40, rule 4. Therefore, 
we must hold that no appeal lias. We are 
fortihed in this view by the rulings of the 
Calcutta High Court in 20 C.W.N. 789 and 
24 I.C. 862. The appeal, therefore, fails 
and is dismissed with costs. 

It was then contended that we should 
interfere in revision with the order of the 
lower Court as the lower Court fell into a 
mistake in thinking that the Ist defendant 
was nob appointed a receiver but only a 
manager. There is no provision for ap- 
pointing a manager under the Code. 
When a manager is appointed, it is really 
another name for the appointment of a 
receiver under Order 40 : and in this case 
the appointment vas actually made under 

Order 40, C. P. Code. We do not think 


(1) (1916) 331. G* 735. 



1924 Madras muthiah ooundan v. chinna kallappa goundan. 


615 


that fcbe lower Gourfc fell Into any error in 
thinking that the Isb defendant was not, 
in fact, a receiver appointed under the 
Code. There is no question of jurisdiction 
or of any acting with material irregularity 
in the exercise of jurisdiction arising in 
this petition. This petition is, therefore, 
incompetent and must also be dismissed. 

Appeal and Petition difitnissed. 

’ ♦ 1924 Madras 616 (1). 

Waller, j. 

Ratna^n Pillat and another — Petitioners 

V. 

Nataraja Destkar — Respondent. 

Civ. Rev. Nos. 311 and 312 of 1923, 
decided on 16ch November, 1923, from the 
Order of Court of Sub-Judge, Vellore, in 
0, M. P. Nos. 37 and 599 of 1922. 

(a) Civ. Pro. Cotte, O 22, rr. 3 and lO^In suit 
bpde taotn Matadfiipathi aftsr /indingo/ i'ial courts 
that hs was a trespasstr if another Maiadhipaihi 
is rightfully appointed he can be brought on ncord 
end can conftnuo the suit. 

Where the de facto bend of a Mu66 tbooRh found 
by the Courts to be a trespasser bnd instituted a 
suit and peuding the suit another had been 
appointed head of the Mutt and subsequently the 
foimet died and the latter waa on his own applioa- 
tion under O. 2-2, r. 3 brought on record as the 
legal representative. Held (1) that though 0- 33, 
r. 3 did not apply and O. 33, r lO alone applied the 
person added as the legal reprerentative ooutd 
QOntinue the suit, (3) that though the original 
plaintiff was found not to be the duly elected head 
of the Mutt and was allowed to sue only as de facto 
trustee the real plaintiff was the Mutt aod a suit 
brought on its behalf even by a wrongly appointed 
head could be oontinued by a properly appointed 
Buocessor or oiber person on whom the leprasenta' 
tion of the institution had devolved. 

(b) Civ Pro. Code, 0. 22 r, 6- Substitution 
under wrong rule does not affect ifs vaiidtfp if right 
rule applies to the case. 

The fact that an applioation to continue a suit 
on bebail of a dead plaintiff has been made and 
granted under a wrong rule does not prevent the 
retaining of the person so brought on record under 
the proper rule if any rule is applicable to bis oase. 
tP. 616, 0. 3.] 

C. A. Seshagiri Sastri — for Petitioners. 

A. C. Sampath Aiyangar — for Respdt. 

a 

Judgment:— Tbe facts appear to be 
thus. Nataraja was in 1914 deolared by 
the High Court to be trespasser. He 
appealed and the High Court’s decision 
was upheld by the Privy Council in 1920. 
In that interval in 1919 be had filed this 
suit as head of the Mutt. After the Privy 
Counoirs judgment Annamalai, who has 


now been brought on to the record as the 
plaintiff was elected bead of the Mutt. 
Sometime afterwards Nataraja died and in 
1921 Annamalai applied to be brought on 
record as his legal representative. This 
application was granted and the order 
granting it has boon brought up in revision. 

It is now argued that Order 22, rule 3 
does not apply. It does not follow, 
however, that becuase an application has 
been made, and granted under a wrong 
rule, respondent cannot be brought on 
record under the proper rule if any rule is 
applicable to his case. 

2. On the whole I see no reason why 
Annamalai should not be allowed to con- 
tinue the suit under Order 22, rule 10. 
Nataraja sued on behalf of and as bead of 
the Mutt. No doubt he was found not to 
be the duly elected head of the Mutt bub 
as de facto trustee is allowed to sue. Vide 
Kasi Cketty v. Srimathu Devasikamony 
Nataraja Dikshitar (1). 

If Nataraja had a right to sue as repre- 
senting the Mutt, it seems to me that on 
the appointment of a properly elected head, 
the right to sue devolved on the latter. It 
would have been a very different matter, 
had Nataraja sued in bis personal capacity. 
Here the real plaintiff is the Mutt and a 
suit brought on its behalf even by a wrongly 
appointed head, can I think, be continued 
by a properly appointed sucoeseor or on 
whom the representation of the institution 
has devolved: 

3. Respondent will be allowed to con- 
tinue the suit. The petitions are dismissed 

with costs. (One set.) 

Petition dismissed. 

(1) (1913) M.W-N. 181. 

* * 1924 Madras 616 (2). 

Ramesam and Wallace, jj. 

Muthiah Goundan and others — Peti- 
tioners 

v. 

Chinna Nallappa Goundan and another 

Counter- Petitioners- Respondents. 

Civ. Mia. Pet. No. 2852 of 1923, decided 
on 2ud October 1923. 

(a) Crim. Pro. Cede, 8. 195 ~Sanciion granted 
and acted upon by filing a complaint prior to the 
new Criminal Procedure Code ts not wfructuous. 

Whete a oomplaint had been inetitoled pending 
an application to the High Court lor revooation ol 
eanotion on the basis of wbiob the ooznplaint was 
filed and during the pendency of this applioation. 
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the D6W Amending Aot oi 1933 came into foroe 
fitld, that the sanotioa was quite efiective and not 
infruotuous. 

Penal Code, S. 1S6 -District Munsif cannot 
dispense with an enquiry in granting sanction 
7inder S- i6C. I-P-C. 

A District Munsif cannot dispense with an 
enquiry on tbe ground that be is acting not as Court 
but lis an executive cf&cer in sanctioning prosecu- 
tion under 8> 186 Penal Code for obstructing an 
Amin in giving delivery in execution. In the 
ciroumstanoea of the case however it was held that 
auf&oient enquiry was made and the discretion was 
exercised judicially. [P. 616, C. 1 ] 

Facts. — The Diafcriot ilunaiff on the 
report of the Amin that he was obstructed 
in giving delivery granted sanction to pro- 
secute the petitioners for an offence under 
S. leO, I. P. C. The Village Munsif who 
was present at the time also reported 
similarly. The District Judge holding that 
no enquiry was necessary on tbe ground 
that the District Munsif was an 
executive officer confirmed the sanction, 
on the basis of which criminal proceedings 
were taken but were stayed by tbe High 
Court pending the application for revoca- 
tion of the sanction. Hence this applica- 
tion for revision. 

K, V, Sesha Aiyangar — for Petitioners, 

T. M. Bamasiuamy Aiyar for Mr. A. V, 
Visvanatha Sastiar — for Respondents. 

Order : — Wo think there has been an 
enquiry before the District Munsif on the 
application for sanction. Even if Ex. B is 
not proved, Ex. A is evidence and is enough 
to make out a prvna facie case. It may 
be that the District Judge is not altogether 
correct in saying that no enquiry is neces- 
sary but bis error is immaterial. There 
has been an enquiry in this case, sufficient 
in our opinion, having regard to the nature 
of the statements in tbe counter-petition 
and we are also of opinion that the Courts 
below have exercised - their judicial dis- 
cretion as to whether tbe sanction is 
necessary in the public interest. 

We do not think that it can be inferred 
from The Public Prosecutor v. Haver 
Unithiri (1), that tbe sanction of the first 
Court and a complaint based on it lapse. 
We are unable to hold that the new 
Criminal Procedure Code Amending Act 
affects tbe sanotioo, or the complaint filed 
under it under the Act before the amend- 
ment. 

The petition is dismissed. 

Petition dismissed. 


* * 1924 Madras 616. 

SOHWABB, O.J., AND RAMBSAM, J. 

Anantalal Damani — Petitioner 

V. 

Surjiniull Murlidhar Chandick and 
another — Respondents. 

Civ. Mis. Petition No. 3470 of 1923, 
decided on 15th November, 1923, from the 
Order of High Court, dated 23rd April, 
1923. 

Civ. Pro. Code, S. 109 {c)-Qu6Stion^ of ttn- 
stampted acknowledgment being inadmissible ia 
not covered by clause (c). 

Tbe question whether an aoknowledgment was 
given in order to supply evidenoe of the debt itself 
within tbe meaning of Art. 1, Boh. I of the 
Stamp Aot and being not stamped is not admissi- 
ble in evidenoe, is not a question of public import- 
ance or of great private impoitanoe nor a prece- 
dent whioh would govern namerous other oases. 
[P. 617, C. 1.] 

V. V. Srmivasa Aiyangar and R. Puru- 
shothama Aiyangar — for Petitioner. 

K V. Sesha Aiyangar — for Respondents. 

Schwabe, C.J.: — This is an application 
for leave to appeal to the Privy Council, 
in a case whioh is under Rs. 10,000. The 
question, therefore is whether, under sec- 
tion 109 (c) of the Code of Civil Procedure, 
we can certify it, to be a fit case for appeal 
to His Majesty in Council. 

To quote my own words in Rajah of 
Ramnad v. Tiruneelakantam Servai (1) : 

“ what is contemplated is a olass of oases in whioh 
there may be involved questions of public import- 
ance, or whioh may be important precedents 
governing numerous other oases, or in whioh. while 
tbe right in dispute is not exactly measurable in 
money, it is of great public or private importance.'* 

Tbe point in dispute in this case is 
whether a certain acknowledgment, which 
was given of a debt, was given in order to 
supply evidence of such debt, within the 
meaning of Article 1 of Sob. 1 of tbe Stamp 
Act ; because, if so, not having been 
properly stamped, it would not be admissi- 
ble in evidenoe at all. We held, following 
tbe other oases, that tbe question for 
determination was whether tbe dominant 
intention of giving that acknowledgment 
WHS to supply evidence of tbe debt or some-* 
thing else ; and we held that, under the cir- 
cumstances of this particular case, it was not 
the dominant intention and, therefore, the 
acknowledgment was admissible. This 
may be right or may be wrong in law, or 
it may the right or tbe wrong view of tbe 


(1) (1918) 86 M.Ii.J, 511. 


(1) 1983 Mad. 889 (F B>. 
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{aobB of fehe case. Bab I oanaob thiak 6ha6 
« it is a oasa of pabtio imporbanoe or of 
: great private importaaoe ; nor do 1 think 
that it is an important precedent, which 
. woald govern numerous other cases- The 
point has been decided before, and most of 
the esses on the subject are on the same 
lines as this judgment. 1 do not think 
that this is a ease within the meaning 
of the section. If it is desired to 
litigate this point before the Privy Council, 
we still have to wait until a case of suth- 
oient magnitude and importance to make 
it appealable has arisen. 

This application must be dismissed with 
costs. 

Hamesam J. I agree. 

Fetition dismissed. 


* 1924 Madras 617(1). 

Wallace, j. 


Suppai Goundan — Defend ant- Appellant 

v. 

Kandaswamy Goundan — Plaintiflf-Rea- 

'pondent. 

S. A. No. 602 of 1921, decided on 23rd 
January, 1924, from the decree of Sub- 
Judge. Coimbatore, in A. S, No. 9 of 1920. 

(a) Ntgoli&hle Instrumants Act, S> 9 ^Endorse- 
mefit by guardian. 

Eodorsemenfi of a pcomiasory note by tbs gaac- 
■dian without an iodioatiou that the guardian has 
• endoraed it in his oapaoity aa a guardian does not 
paaa title to the endorsee who therefore is not a 
holder and has no locus sfandt to sue on the pro- 
note. [P. 617, 0. 1.] 

(b) Civ- Pro. Cods, 8. 100— No evidence. 

A finding of faot on no evidenoe is liable to be up- 
set by High Court in eeoond appeal. [P 617, 0. 1.] 

W. S. Subrahviania Aiyar — for Applt. 


S. Muthiah Mudaliar — for Respondent. 

Judgment : — This appeal may be dis- 
posed of on the short ground that there is 
no evidence that the plaintiff is the holder 
of the promissory note. Tbe allegation in 
the plaint was that tbe guardian of the 
minor son of the payee transferred the 
'promissory note to plaintiff in her oapaoity 
as guardian. In the written statement, 
defendants ohallenged this allegation and 
put plaintiff to strict proof of it. Plaintiff 
has made no attempt to prove it. The 
endorsement of transfer is signed by the 
lady in her personal oapaoity, and there is 
nothing either in the body of the note or 
appended to tbe eignatore bo show bbab she 


r 

0 


signed as guardian. Both the lower Courts 
have merely inferred, on no evidence, that 
she signed as guardian. The cases relied 
on by the District Munsif are of very little 1 
assistance, since, in each case, it has to be 
decided on its own facts whether tbe endor- 
ser endorsed as guardian or not. 

2. When tbe plaintili’ was put to proof 
of this point and called no evidence, his 
suit must fail. It is not a case where evi- 
dence was not available. The widow 
signatory could have been called and attes- 
tors could have been examined on tbo point. 

3. I find that the plaintiff has no locus 
statidi to maintain this suit and that the 
lower Courts have erred in law in conaing 
to a finding of faot on no evidence. I 
reverse tbe judgment and decree of the 
lower appellate Court and dismiss plaintiff's 
suit with costs to defendants throughout. 

Appeal allotved. 


*1924 Madras 617 (2). 

Spencer, o.c.j. 

Poochammal — Plaint iff- Appellant 

V 

Su7idarammal and others — Respondents. 

S. A. No 877 of 1921, decided on Ist 
February. 1923, against tbe decree of tbe 
Distriot Court of Triohinopoly, in A. S. 
No. 203 of 1920. 

Bindu Laio — Widoiv—Beversioner — Suit by 
reversioner to set aside, collusive mortgage and sale 
is gover)ted bp Art, 2^S'—Z/iv:itation Act, Art. 125. 

A suit by a reversioosr on the allegation that the 
widow ezeouted a sham mojtgage to defeat the 
reveraionec’s rights and got tbe property sold iu 
a oollusive suit is governed by Art. 135 of the 
Limitation Aot and the reversioner need not sue to 
set aside tbe mortgage. [P. 618. 0. 3.] 

M. S. Vaidyanatha Aiyar — for Appel- 
lant. 

N. S. Rangaswamy Aiyangar — for Res- 
pondents. 

Judgment : — This is a suit by a rever- 
sioner to obtain a declaration that the 
Court sale in favour of the 2Dd defendant 
of certain properties which belonged to the 
reversioner’s father and the subsequent 
sale by the 2Dd defendant to the 3rd 
defendant are not for purposes binding 
on the estate and are not valid after the 
death of the Ist defendant her step- 
mother who is alleged in the plaint to 
have gob a suit instituted by the 2Dd 
defendant her maternal uncle who is also 
husband of her sister. The Disbriot Munsi 
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dismissed the suit on the issue as to limita- 
tion without trying the other issues, and 
the District Judge confirmed his deoiee. 
The grounds given by the District Judge for 
holding that the suit is bnrred by limitation 
under article 125 is that the decree and sale 
souphb to be declared invalid were preced- 
ed in 1905 by a mortgage and that the sale 
in execution cannot be taken as the starting 
point for limitation when there is a previous 
mortgage upon which the decree was 
obtained. Thera are observations to this 
effect in Rustomjee’s commentary on the 
Law of Limitation in which reference is 
made to Jaggi v. Prithi Lai (1). The 
learned Judges in that suit held that rever- 
sioners could not maintain a suit under 
article 125 to declare that a Court sale 
was nob valid against the reversion unless 
they were entitled to a declaration that the 
antecedent mortgage also was void except 
for the life of the mortgagor. There is no 
discussion in that decision of the questions 
whether the mortgage itself was binding or 
cot on the reversion and whether the decree 
obtained on that mortgage wks a fresh act 
of alienation or whether it bound the rever- 
sioners as being a decree obtained by the 
widow representing the estate of her late 
husband. The present case however is 
distinguisbahle. In the plaint it is alleged 
that the mortg-ige of 1905 was a sham 
hypothecation executed in order to defeat 
the reversionary rights of the plaintiff and 
without any justifying necessity. The 
Courts below have not investigated the 
nature of that transaction. No relief 
is asked for in respect of it. If the 
mortgage was binding upon the rever- 
sion it would be open to the reversioners 
on the widow's death to redeem it if they 
applied in time for redemption. If it was 
an act of tbe widow not binding upon the 
reversion it would operate only for tbe 
lifetime of tbe widow. If it was a sham 
transaction the reversioners could ignore it 
and were not bound to sue to set it aside. 
A sham transaction means a transaction 
which bas no legal effect either upon the 
parties who enter into it or upon the 
estate which they represent. As regards the 
subsequent decree and sale the allegation 
in the plaint is that the Ist defendant 
got her uncle to institute the suit 
O. S. No. 379 of 1909. and gob up a 
decree in collusion with him and had the 


properties purchased for a price much 
below their value. Whether the action of 
the Isb defendant in colluding with her 
relative to defraud the estate by a collu- 
sive decree and sale amounted to an 
alienation has nob been decided by the 
Courts below. It is undisputable that in 
some cases decrees of Court to which a 
limited owner is a party may amount to 
alienations. Tbia appears from the Privy 
Council decision in Khunni Lai v. Gobind 
Krishna Karain (2), and has been followed 
in Kanhaiya Lai v. Kishori Lai 13), and 
considered by this Court in Qadiraju 
Soynaraju v. Dandu Venkiah (1), and 
Ranga Rao v. Ranganayaki Ammah i 5), 
The test applied by the Privy Coanoil to 
decide whether tbe widow's action amount- 
ed to an alienation was to see whether 
she materially contributed by her action tO' 
the transfer and a similar principle has 
been applied in the other decisions which 
followed the Privy Council judgment. If 
the plaint allegation is true that the first 
defendant was a party to a collusive suit 
followed by a decree and a sale and if she 
materially contributed to tbe property be- 
longing to tbe estate being alienated by 
that means, the plaintiffs are within time 
in this suit of 1919 in bringing an action 
under article 125 to have that alienation 
declared to be void and the suit should not 
have been dismissed on the issue as to 
limitation without deciding the other issues 
which arise out of the plaint allegations. I 
am not aware of any other authority for 
holding that a reversioner who complains 
of a greater invasion of his reversionary 
rights, as did an outright sale, should be 
compelled to first sue to have a lesser 
infringement of his rights, suob as a re- ^ 
deemabto mortgage declared invalid before j 
be can obtain relief in respect of tbe greater I 
injury. 

In the result, tbe appeal is allowed, tbe 
lower Courts' decrees are set aside and the 
suit is remanded for disposal upon its 
merits. Costs in tbe lower Courts will 
abide and be provided for in tbe final 
decree. Third respondent will pay the 
appellant’s costs in this Court and bear his 
own. The appellant is entitled to have tbe 
Court-fee on the second appeal refunded. 

Appeal allowed. 

(2) (1911) 33 All. 356 (P.C.). 

(3) (1916) 38 All. 679. 

(4) (1917) 36 M.L T. 180. 

(5) (1918) 35 M.L.J. 364. 


(1) (1894) A.W.N. 134. 
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^ 1824 Madras 618(1). 

WaIiLACB. j. 

JS. R. Ktimaraswamy — -Defendant-Appol* 
lant 

V. 

Maddekkara Narayana Rao — Plaiotiff- 

HespoDdent. 


* 1824 Madras 619 (2). 

Krishnan, j, 

S. Suiidatariuniah and others — Defend 
aDtS'Appellants 

V. 

T. Vcnkatasubbiah a7td others — Pliint 
ififS'Respondents. 


S. A. No. 899 of 1921, decided on 6th 
February, 1924, againsb the decree of Ad- 
ditional Sub-Judge, Guntur, in A. S. No. 46 
of 1920. 

Limitation Act, S. 29 ^Acknowledgment, 

In a enii (or balance due on taking aooounis an 
admission that aooounts must be taken and settled 
is a pertinent acknowledgment though the suit as 
framed was lor definite sum where really the suit 
is lor an amount due on accounts. [P. 619, C, 1.] 

A, Venkatarayaliah aud L. Vetikata- 
narasiah — lor Appellant. 

T. Ananda Rao and Ch, Raghava Rao — 
for Respondent. 

Judgment : — The only point argued in 
this appeal is the question of limitation viz., 
whether defendant’s letter, Ex. D. 1, is an 
acknowledgment saving the bar. It seems 
to me quite clear from the terms of that 
letter that the work as per the agreement 
to be done by defendant bad net then been 
completed and that the accounts bad there- 
fore not been finally settled. This is 
supported by the finding of the District 
Muusif that the work was not finished till 
August, J915. This was a case therefore 
where the final liability could not be fixed 
by final aooounts until August, 1915. 
Plaintiff’s suit was within 3 years of that 
date. 

i As remarked in Andiappa Chetty v. 
Devarajulu Naidu (1) “in a suit for the 
balance due on taking accounts an admis- 
sion that accounts must be taksn and 
settled would be a pertinent acknowledg- 
ment. Plaintiff no doubt sues for a 
definite sum considered by him as due on 
his aooounts but tbe suit was, in substance, 
one for accounts as both parties themselves 
confessed, when they agreed to have it 
settled by the railway accounts (see 
judgment of the lower appellate Court). 

T find no substance in this appeal and it 
is dismissed with costs. 

Appeal dismissed. 


(1) (1913) 86 Mad. 68. 


S. A. No. ]1G3 of 1921, decided on 9th 
January, 1924, against the decree of Sub- 
Judge, Nellore, in A.-.S. No. G3 of 1923. 

(a) Madras Estates Land Act, H. and S, -5. 

A purchaser in execution of a mortgage execu- 
ted after the Act but lor a portion of the amount 
duo under tbe mortgage prior to the Act has a 
better title than an auction-purohaRer in execution 
ofadeeree for rent by tbe landlord. [P. 620, C. 3.J 

(bi Transfer of Property Act, 3. lOl^Further 
mortgage. 

Tbe taking of a new mortgage for a portion of a 
debt on tbe earlier mortgage does net extinguish 
tbe earlier mortgage. [P, 820. 0. 3.] 

(o) Transfer of Property Act, Ss, 74 and 75 — 
Scope. 

Subrogation rights can only arise when persons 
pay off debts charged upon tbe land in favour of 
third patties. [P. 620, C. 2.] 

A. Krishnaswamy Aiyar and K. Bala- 
subrahrnania Aiyar — for Appellants. 

M. Patanjali Sastry — for Respondents. 

Judgment : — In this suit the competi- 
tion is between tbe purchasers of the plaint 
property in execution of a mortgage decree 
obtained by tbe plaintiffs and tbe purobasers 
in a rent sale in execution of a rent decree 
which tbe Zamindar bad obtained against 
the pattadar of the lands in question. The 
father of tbe plaintiffs bad obtained on this 
property a mortgage in 1897 evidenced by 
Ex. A. In 1909 tbe amount due under that 
mortgage came to about Rs. 508 and a new 
mortgage was then taken for a part of it 
Rs. 300 which was the principal of the old 
mortgage, and that deed is Ex. B. That 
deed was executed, as is evidenced by its 
date, after tbe passing of tbe Estates Land 
Act. That deed says that it is taken for 
Rs. 300 due under tbe previous deed, and 
there is a statement that Hs. 208 are still 
due under tbe old deed. Tbe plaintiffs 
brought a suit on the second of these deeds, 
Ex. B, and obtained a decree and brought 
tbe property to sale and purchased it them- 
selves. But before they did that, the 
Zamindar, as already stated, obtained a 
decree in tbe Revenue Court (tbe judgment 
in which case is Ex, K) and had the pro- 
perties brought to sale and purchased some > 
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of tshe prop0rbi03 hicns 0 lf. and tho other 
properties were purchased by the other 
defendants. 

The question that has been argued in 
this case is as to whether the plaintiffs’ 
purchase prevails, or whether it is the 
purchase of the defendants that prevail. 
Under section 5 of the Estates Land Act, 
the landholder gats for his rent a first 
charge on the holding, but this is subject 
to saot-ion 125 of that Act, which says, 

“ When a holding or part of a holding is 
sold for arrears due in respect thereof, the 
purchaser shall take, subject to any right 
or interest which the ryot has created 
therein with the landholder’s permission in 
writing registered and subject also to any 
encumbrance created before the passing of 
this Act. ” The contention of the respond- 
ents before me is that the encumbrance 
under Ex. A having been created before the 
passing of the Act, although they brought 
the suit on Ex. B, they must bo allowed to 
fall back upon their rights under Ex A 
and use those rights as against the defend- 
ants, whose charge should, therefore, be 
treated as subject to the rights of the 
plaintiffs. On the other hand, it is 
contended that the nlainbiffs having taken 
Ex. B in 1909, which was after the pass- 
ing of the Act, any rights which they bad 
under Ex. A, except as regards Rs. 208 still 
reserved under it, bad become extinguish- 
ed, and that, as the suit was for the 
enforcement of the Rs. 300 included in 
Ex. B, it must be held that their sale was 
not for any encumbrance created before the 
Act, but, it was for an encumbrance 
created after the Act and as there was 
DO permission of the landholder to 
create such encumbrance, their (defend- 
ants’) first charge should prevail. 
This, I think, overlooks the principle 
that a man by taking a further security for 
his money that is charged upon land, does 
not, and cannot be taken thereby to have 
intended to give up his rights under earlier 
deed which he had. A case very similar 
to this case was considered by the Privy 
Council in Shankar Samp v. Mejo Mai (1). 
There was a first mortgage in May, 
1883, to the plaintiffs for Rs. 15,000 and 
odd. Then in June, 1883, there was another 
mortgage in favour of the defendant. Then 
again in November, 1883, the plaintiffs took 
a third deed over the same properties 


including a further sum of money for a 
total of Rs. 20,000. The property was sold 
in Court auction and the question arose as 
between the defendant and the plaintiffs 
as bo who had priority for payment out of 
the sale-proceeds t It was held by the 
Privy Council that, although the mortgage 
on which the suit was brought was 
the mortgage of November 1883, that is, 
the third mortgage, still the plaintiffs 
could nob be taken to have abandoned 
their rights under the first mortgage and 
that they were entitled to use those rights 
as against the second mortgage and claim 
priority and to have their amounts paid in 
the first instance. It seems to me that 
that case really covers this case. 

Some confusion was introduced into this 
case by reference bo rights of subrogation. 
I do nob think any question of subrogation 
arises in this case at all, because the second 
document, Ex. B, was taken by the same 
person who had the rights under the first 
document, Ex. A. Subrogation rights can 
only arise when persons pay off debts 
charged upon the land in favour of third 
parties. It is difficult to understand how 
such a question can arise except in a case 
where a person claims to stand in the 
shoes of the person who had the original 
right as against any mesne encumbrancers. 
Here no such question arises, because the 
document Ex. B was for a sum of money 
which was due under Ex. A and only 
created a further security of making one 
more person liable under it tbao was origin- 
ally liable. No new properties have been 
added, or new debts created either. In 
these ciroumatanoes, I think that the 
principle clearly applies and that the 
plaintiffs, who were the persons entitled 
to the rights under Ex. A, are entitled to 
relyupon thoserights as againatthe defend- 
ants, whose rights must, under section 
125 be treated as subject to their rights. 
Taking this view, I do not think it neces- 
sary to consider the other points in the 
case. 

1 would, therefore, dismiss the second 
appeal with costs. 

Appeal dismitsed. 


(1) (1901) 23 All. 313. 
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Krishnan and Waller, jj. 

A". Rayrappan Kutti i'7am6iar— Plaintiff • 
Appellanti 


V, 

Kalliyat Thazhathveetil Ohathathiit Kuiti 

Defendant- Respondent. 

A.A.O. No. 9 of 1922, decided on 
5th December, 1923, against Order of Sub- 
Judge, Teliioberry, in O.S. No. 44 of 1920. 

Court Fees Actt S. cl. i2)~~Su*ifor thclara , i % 
of plaintiff's liability to male a smaller periodical 
payment than that elawitd by defendant dees not 
fall icithin 8. 7, cl. (i) or 4 (e) or 21 U)^Ccurt 
Fees Act, S, 7, 2V (e) or XI {ft. 

A suit (or a declataiion that plaiotifi is liable to 
pay pafisha (a kind of royalty payable to a 
hill owner, at a rate lower than that claimed by the 
defendant does not fall within S. 7, cl. (1) or cl. (4) 
(e) or cl. (11) (/}. It ie a pure suit for a declara- 
tory decree without any coneegucntial relief and 
plaintifi cannot be allowed to put for jurisdictional 
value anything more than ihe value of the subject 
matter in dispute which is the oapitalieed value of 
the diderenoe between plaintifi and defendant's 
claims. [P. (132, 0. 1 ] 

K. Govinda Itlarar — for Appellant. 

7'. P, Karunakaran Nambiar — for Res- 
pondent. 

Krishnan, J. This is an appeal 
against an order of the Subordinate Judge 
of Teliioberry returning the plaint ffled 
in his Court in O. S. No. 44 of 1920 for 
presentation to the proper Court. The 
Subordinate Judge held that the suit was 
designedly over-valued in order to bring it 
within his jurisdiction and that, if properly 
valued, it fell within the jurisdiction of 
District Munsif. The suit was for a declar- 
ation that the plaintiff was liable to pay 
Achu palisha, only at the rate of 150 seers 
of paddy per annum in respect of the plaint- 
mentioned 5^ bills, and that he was not 
liable to pay 359i' seers of paddy which the 
defendant was claiming. What the origin 
of this liability to pay Ach^i palisha is not 
stated but the liability itself is admitted. 

It would seem from the plaint that the total 
509S seers of paddy is charged upon 16 
bills of which the plaintiff has become 
the owner of 5^ hills, the defendant 
apparently being now the owner of some of 
the other hills. The defendant’s right to 
this Achu palisha is not baaed upon bis 
ownership of any property, but it is conced- 
ed that the defendant in his capacity as the 
bead of his Kalliatt Tbazbatba Ysedu 


tarwad and as Uralan of Kalliatt Vayathur 
Kaliaa Devaswam is entitled to be paid Achu 
palisha by everyone who is the owner or 
jenmi of the hills in question. The Subor- 
dinate Judge treated the suit as one falling 
under section 7, clause 11, sub-clause (/) 
of the Court Fees Act as a suit for abate- 
ment of rent, and applying the Suits Valu- 
ation Act be estimated the jurisdiction value 
at the value of the amount of the rent 
payable for a year. Thus valued he held 
the suit was for a sum far below the maxi- 
mum amount fixed for the jurisdiction of 
the District Munsif and directed the plaiut 
to be returned. This view of the Subor- 
dinate Judge can hardly bo, and has nob 
been attempted to be, supported, asclause 11 ’ 
applies only to suits between the landlord 
and tenant. It is impossible to say that 
there is any such relationship between the 
plaintiff' and the defendant in this case. 
The plaintiff is the full owner or jenmi of 
the hills he claims, and whatever the 
exact nature of Achu palisha may be, it is 
not rent. It seems to be some kind of 
royalty that is payable to the defendant’s 
family from these bills. 

It was attempted by the plaintiff to bring 
the case under section 7, clause 4 (e) as a 
suit for a right to some benefit which will , 
arise out of land. We do not think that 
the suit can well be considered as falling 
under that clause either, for there is no 
benefit involved in this case arising out 
of land in favour of the plaintiff. If there 
is any benefit at all it is one that goes to 
the defendant and the clause refers to a suit 
for a right to seme benefit. The Subordinate 
Judge was, therefore, right in overruling 
that contention. 

It was further contended before us by 
the defendant-respondent that the suit may 
be held to fall under section 7, clause (l) 
as one for money or other sums payable 
periodically. Here again the argument 
fails. The suit by the plaintiff does not olain) 
any sum of money at all. Shazadi Begum v, 
Mahhuh AH Shah (IJ, cited by the defendant 
is thus clearly distinguishable as that was 
for a sum of money payble to the plaintiff. 
Aftercareful consideration we have come 
to the conclusion that this is a suit for a 
declaratory decree without any consequen- 
tial relief. What the plaintiff really prays 
for is that the Court should declare that ha 
is liable to pay only 150 seers of paddy as 


(1) (1930) 42 All. 353, 
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Achi palisha oq a proper apporfcionmenfc 
of bha total amount payable on all the hills. 
The question thus is how is such a suit as 
that to be valued for purposes of jurisdic- 
tion The Suits Valuation Act does not 
help U 3 to settle this question. But vpe 
have come to the conclusion that in a 
suit for a declaratory decree the jurisdiction 
value cannot be held to be higher than the 
value of the subject-matter in dispute 
between the parties. This was the view 
taken in Gaiiapati v. Chathu (2) and wa 
adopt that view and hold that the jurisdic- 
tion value of this suit must be determined 
by the value to be pub upon the subject- 
matter in dispute in this suit. The subject- 
matter in dispute here is tba ditference 
between what the plaintiff admits is a pro- 
per charge on his property and the amount 
he says the defendant is insisting upon 
being paid, namely, the difference between 
loO seers and 359^ seers. That comes 
to 2092 seers of paddy a year. The 
declaration which the plaintiff seeks, if 
allowed bo him. will relieve him from the 
liability to pay the differoooe between 
these two sums for all time, and, therefore, 
in estimating the value of the subjeot- 
mabber in dispute we think we must 
take the capitalised value of that right. 
Assuming that 5 seers of paddy is worth 
a rupee, which is itself a high commu- 
tation rate, and assuming that 20 years 
purchase or even 25 years’ purchase is the 
capitalised value of the yearly payment, the 
total value of the subject-matter would nob 
QQQQ 0 to more than about Rs. 1,000. In 
this view the case would clearly fall within 
the jurisdiction of the District Munsif. It 
was not open to the plaintiff bo put the 
jurisdiction value at Rs 5,000 so as to bring 
it within the cognizance of the Subordinate 
Judge apparently with the objeotof defeating 
the plea of res judicata by the defendant. 
In the result, we uphold the order of the 
Subordinate Judge, though nob for the 
reasons given by him and dismiss the Oivil 
Miscellaneous Appeal with costa. 

Waller, J. : — I agree. 

Appeal dismissed. 
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Spencer AND Komaraswami Sastri, jj, 

K. Venkata Seshavnna — Appallanb 

V. 

K. (riLneRwara Rao — Respondent. 


F. A. Nos. 31, 32 and 33 of 1923, decided 
on 5th September, 1923, from the order of 
Court of Sub-Judge. Narasapur, in I. A, 
Nos. 586 and 587. 

Ciu. Pro. Code, 0. JJ, r. 1 {k ). O. 22. rr. 3 and 
9 and S* OG^AppeaU 

Applicfttioos by rival olaioiaut^ fot o^mtog on 
rocord as legal represeotstives of plaiotifi were 
coadc f OQO application was allowed and tbe other 
was dismissed as being out of time* Htld^ no 
appeal lies under O. 43* r, 1 (fe) or S* 96 against 
order of dismissal* 623i G* 1] 

G. Lakshmana and V. Viijanna—iot 

Appellant. 

3. Satyanarayana — for Respondent. 

Judgment: — These appeals arise outof 
the order of the Subordinate Judge. dismiss- 
ing an application to bs brought on record, 
as the deceased plaintiff’s legal represeota- 
bive. The appellant and others died separate 
petitions to be brought on record and 
the Subordinate Judge directed that the 
person claiming to be the adopted son 
of tbe deceased be brought on record. 
The appellant's application was dismis- 
sed as out of time. It is admitted that 
the suits have been withdrawn by the 
adopted son, with leave to file fresh 
suits. A preliminary objection is taken 
that no appeals lie from the orders. 

We think that bha contention should be 
upheld. Order 43, rule 1 (k) of the 
Code of Civil Procedure provides for an 
appeal against an order under rule 9 of 
Order 22. refusing to set aside the abate- 
ment. or dismissal of a suit. In the 
present case, there has been no abate- 
ment. The application of one of several 
persons, who applied to be brouaht on 
record, as the legal represeata iva. was 
graoted, and it is difficult bo sea hosv there 
can be any abatemeot. None of tlie oases 
cited by the appellant’s Vakil any 

application. Ayya Mudali Velan v. 
Veerayee (1) is a case, where it was held 
that the cause of action -.]>d not survive to 
tbe appellant. It was no 5 a ovi^e of contast 
between rival claimants and *00 of them 
succeeding. Rama Rao v. The Raja of 


(3) (1889) 13 Mad. 333. 


(1) (1930) 43 M«d. 8i3. 
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PiitapxiY (3) was a oassi whera a defendanli 
was struok oufa as an UQDdoassary party 
and the suit dismissad as against him. 
Whare a legal representative is brought on 
record, there is no abitement, within the 
meaning of Order 43, rule 1 (Al, Nor is 
there any decree, within the definition of 
section 2. clause 2. 

In Lakshmi Aohi v. Subbaraina Aiyar (3) 
it was held that no appeal lies from an 
order refusing to bring on record a person 
as legal representative, on an application 
under Order 22, rule 3, and we think the 
present case is covered by that decision. 

We think the Subordinate Judge was 
wrong in having expressed any opinion on 
the genuineness of the will, under which 
petitioner claims. As he held that the 
petitioner was out of time and that the 
delay was not satisfactorily explained, it 
was unnecessary to go into the merits of 
the claim. We express no opinion as to 
the genuineness or validity of the will, or 
as to the appellant's rights thereunder. 

The appeals-fail and are dismissed with 
eosts. 

Appeals dismissed. 

(9) (1919) 49 Mad, 919. 

(3) (1916) 99 Mad. 468. 
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Phillips and Odgers, jj, 

S. P. Ohinxia Thambiar — Petitioner* 

-Appellant 

V. 

Veerappa Naidu and others — Respdts. 

0. R. P. Nos. 45 to 49, 51 to 67 and 69 
to 75, etc , of 1923, decided on 29th 
.January, 1924. 

Court Fets Act, 3. 7 (2J (tu) ic)^ Appeal in 
commutMion suit ^ Court Fees A^t, 8ck. II. 
Art. 17. 

A memo of appeal from a decree in a eait by the 
landlord for oommutation of gr<»iQ rents into 
-.money rents on the ground that the rate fixed by 
the lower Oonrt was too low falls either under 
II. Art. 17, ol. (HI) or ol. *vi), Neither 8 7, 
m,(l) not ol, (iv) (o) has any applioatton. [P. 62#, 

0* 1* J 

A, Krishnaswamy Aiyar and A. S. Visva- 
natha Aiyar — for Appellants. 

0, V. Anantakrishna Aiyar — for Res- 
pondents. 


allowed this commutation and fixed the 
rata at which it was to be made. The 
landlord appealed to the District Judge on 
the ground that the rate fixed was too low 
and he calculated the value of the relief 
sought at the difference between the 
amount fixed by the Deputy Collector and 
the amount which he alleged to be correct 
and paid ad valorem fees on the amount. 
The Districc Judge has held that this is not 
correct but that a fee of Rs. 10 should be 
paid on each appeal under Sch. II of the 
Court Fees Act, clause 17 (6) bolding that it 
is a suit where it is not possible to estimate 
the money value of the subiect-malter in 
dispute and which is not otherwise provided 
for by this Act. Now the petitioner applies 
to have the order of the District .fudge set 
aside. 

A preliminary objection is taken by the 
learned Government Pleader that no 
revision can be had in a case of this sort, 
and he relies on two reported oases from the 
Patna High Court, Chandramani Koer v. 
Basdeo I^arain Singh (1) and Mt. Lnchmi- 
hate Kumari v. Nawa Kumar Singh (2). It 
bas, however, been held in Lachmi Atfirua 
V. Janajit Jayan Nambiyar (3) that an order 
under section 12 of the Court Fees Act is 
only final as regards the valuation of the 
suit and not when it relates to the category 
into which that suit falls and in con- 
sequence of this it bas been held in two 
oases in this Court that a revision petition 
will lie — Muthu Pillai v. MiUhu Piltai (4) 
and Dodda Sankappa v. Sakravva (5), 
These are decisions of single Judges, but in 
other oases also revision bas been granted 
without any discussion of the question of 
whether it is proper to do so. There is a 
definite confiiot of opinion and we do not 
feel called upon now to decide the poiot in 
view of our decision on the merits. 

This suit is in effect a suit for a declara- 
tion that the grain rent shall be com- 
muted into money rent at a certain rata 
and the appeal is to the same effect, namely, 
that the commutation shall he at a certain 
rata higher than that fixed by the first 
Court. It is argued first of all tfiat the 
case comes under the Court Fees Act. 
section 7 (»), which relates to suits for 
money, but in this case there is no claim for 


Phillips, J. ; — All these petitions relate 
to suits filed by tenants againet the land- 
lord for oommutation of grain rents into 
money rents. The Deputy Ooilaotor 


«1| (19IK) 4 Pat. L.J 57. 
(9> (I9J0) 5 P^t.L J 400. 

(3) '1893» 4 M.L.J. 163. 

(4) I9i8 Maa. 270. 

(5) (1916) 36 I.O. 631. 
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money and certainly tbe landlord is not 
entitled to a decree for any amount whatever 
in this suit. 

It is then suggested that section 7, clause 
(iv) (c) is applicable, that is, a suit to obtain 
a declaratory decree or order, where conse- 
quential relief is prayed. Here there is no 
consequential relief. It might be argued that 
in the Original Suit the prayer to enter the 
amount of rent in the patbah was a conse- 
quential relief but that is very doubtful, for 
the mere fact that the rent is determined 
ipso facto carried with it the necessity to 
enter it in the pattah that is issued, and 
there is no need for a prayer for the grant 
of pattah. At any rate, in appeal that ques- 
tion is not raised at all and no consequen- 
tial relief is asked for. 

Section 7 [iv) (c) is also suggaeted as 
governing this case, j.c., a suit " for a right 
to some benefit (cot herein otherwise provi- 
ded for, to of land ” In the margin 

we find the words^Sfru- Basements " and it 
is quite it must b'e' goiift^suj^h 

benefit that is contemplated by this sec- ‘ 
tion ; i^ cannot mean pecuniary benefit, 
because pecuniary benefits are otherwise 
provided for under other clauses. 

Finally the argument is pub forward that 
section 7 ^xi) (6), namely, to enhance the 
rent of a tenant having right of occupancy, 
must be applied. Tbe prior rent in this 
case was a grain rent. The new rent asked 
for is a money rent, and it is not suggested 
that tbe money rent is any greater than the 
grain rent, but what is asked for is money 
rent equivalent to tbe prior grain rent and 
in that view it certainly is nob a prayer bo 
enhance the prior rent. It is merely a 
prayer to increase the rate fixed by the 
lower Court which has never actually been 
the rent levied prior bo suit nor prior bothe 
appeal. 

These clauses all being inapolioable, we 
are left with Sch. II, article 17 (iii), suits 
for deolar&bioh, or a-bicie 17 (vi), the 
provision which has been applied by the 
District Judge. In bo h these oases, the 
fee payable is the same and. whether it 

1 comes under one or he ither. tbe fee 
ordered bo be paid hy the Discriot Judge is 
the correct fee. 

The petitions are therefore, dismissed. 
There will be no order as to costa. Time 
for tbe payment of tbe proper fee will be 
extended by one month from this date. 

Petiiton dismissed. 
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Krishnan, j. 

Kamhu Ammal — Complainant-Petitioner 


V. 

J. Banganathan — Aooused-Counter- 
Petitioner. 

Cr. Eev. C. No. 128 of 1923 and Cr, Bev. 
Pet. No. 91 of 1923, decided on 13bh. 
August, 1923. 

Crtm. Pro. Code, S, 4S8— Neglect and refusal bg 
father justifies order^^Offer at trial to maintain it 
of no avail. 

Neglect OQ the part of tbe father entitles the 
children to get an order against their father for 
their maintenanoe. A mere offer by the father at 
tbe trial to maintain the ohildren does not jastify 
rejection of tbe petition of the ohildren. 

K. U. Shama Bao and A. S. Natarfan — 
for-Petibioner. 

N. Bajagopalan — for the Accused. 

Order; — I thin^ fi hr^tt dar^f^tbe Magis- 
trate regardmg^He^^ildren con^bti.^ sup- 
ported. What entitles the children 
maiDtenanoe is nob merely a formal refusal 
of the children’s father to maintain, but 
also his neglect to do so. That gives the 
Magistrate jurisdiction under section 488 
of the Criminal Procedure Code, bo give 
maintenance to the children. A mere offer 
to maintain the children, at tbe time of 
trial, is not a justification to reject the 
petition of the children. In this case, the 
father took no steps to see that his son 
was looked after, when the bead of the 
boarding bouse, where he was, reported 
that he could not be looked after any longer 
in that institution. It was the mother who 
received the son and looked after him. The 
girl has always been with the mother, over 
since the father and mother ceased to hve ^ 
together. The father has taken no steps 
up to this date to gab the children into hiS 
custody and look after them himself. 

In these circumstances, I consider that 
the maintenance should have bean given to 
the children as well. I vary the order o 
the Magistrate on this point and direo* 

that the counter- petitioner do give mainten- 
ance at the rate of Rs. 10 (ten) for the boy 
and Ra 7 (seven) for the girl ; this order 
will have effect from the date of application. 
Parties will bear costs both here and in tne 
lower Court. 

Order varied* 
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Spencer, Og. C. J. and Kumara- 
swAMY Sastry, j. 

Sengoda (Jounda/i— Defendant— Ap- 
pellant. 

V 

Muthu Gcundan and others — Plain- 
tiff & Defendants — Respondents. 

S. A. No. 767 of 1922, Decided on 
26tb January 1924, against the decree 
of Dt. Court of Salem in A.S.No. 45 of 
1921. 

% ♦ Hindu Law — Partition separation of 
OTi« does not cause reparation of all or keep 
in tact the joint status — Partition made 
by decree is subject to the same rule. 

Where partition takes place under the dec- 
ree of Court the effect of the decree on the 
remaining co^parceners must be determined 
by the terms of the decree or by the scope of 
the uit. S3 M. L. J. 759 foil. Where two 
members of a joint family sue for partition it 
does not necessarily divide them inter se. 
When one co-parcener separates from others 
there is no presumption that the latter remain- 
ed united or became divided. Either allega- 
tion must be proved like any other fact. 45 
M. L. J. 355 and 30 Cal. 231 ezpl. [P 6:^5 O 3] 

T. M. Krishnaswamy Aiyar — for Ap- 
pellant. 

y. N. Venkatavaradjchari' — for Res- 
pondents. 

Spencer, Og. C. J. — This suit is for 
partition and the question argued be- 
fore US relates to the plaintiff’s claim 
to succeed to the share of bis deceased 
minor brother by right of survivor- 
ship. There was a previous suit by 
the plaintiff and his brother, both be- 
ing minors represented by a next 
friend, for partition, which ended in 
a compromise decree, Ex. A, dated 
24th November 1915 It has betn ar- 
gued before us that, when two per- 
sons ask for a partition, it should be 
implied that they intend to get devid- 
ed from each other as well as from 
the joint family to which they be- 
long. Nothing can be gathered from 
the fact that in the former suit, the 
two minor plaintiffs combined to ask 
for a partition as to their intention to 
become^ divided inter se. The right 
to obtain a partition^ though, person- 
al, happened to be common to both 
the plaintiffs, and common question 
of^ law and fact arose out of their 
suing. The mere fact that there was 
1924 M/79 & 80 


one trial and one decree in the for- 
mer suit was a consequence of pro- 
cedure applicable to persons suing 
under the same cause of action rather 
than conduct showing an intention to 
become separated inter se. 

In Mi^Jatti v. Banware Lai fl)^ the- 
Privy Council quoted a former deci- 
sion by that body, Balabux v. Rukh^ 
mabai (2), in which JLord Davey re- 
marked that there was no presump- 
tion when a co-parcener separates- 
from others that the latter remained 
united. The agreement to remain 
united must be proved like any other 
fact. The Privy Council did not say 
that there was no presumption in. 
such a case that the other co-parce- 
ners became divided, as it was not 
necessary to do so for that decision. 
But it seems to me that such is the 
case. In Bangasami Naidu v. Suiu 
dararajulu Naidu (3), it was held that 
the separation of one member of a 
co-parcenary was not necessarily a 
separation of the remaining mem- 
bers and in Palaniammal v. Muthu- 
venkatachala Maniagaran (4). Sir 
John Wallis, C. J., and my learned 
brother held that, if a partition takes ' 
place undej' a decree of Court, the ef- 
fect of the decree on the remaining 
co-parceners must be determined by ' 
the terms of the decree or by the 
scope of the suit. I think that Sada- 
siva Aiyar, J. went too far in Mangal 
Sen V. Muhammad Hussain (5), in ob-^ 
serving that there was a presumption 
that, when one of several co-parce 
ners has become divided, the others 
also have become divided in status. 
The Privy Council decisions to which 
he referred do not support such a pro- 
position. 

If the effect of the former decree is 
to be determined by the terms of it, 
we find from Ex A that in the former 
suit both the plaintiff and bis brother 
bad the same next friend to represent: 
them and the decree speaks of their 
two-thirds share, not of their proper- 
ties as two shares each representing 
one-third of the whole. There was no 


(1) 1923 P.0.186. 

(2) [1902] 30 Cal. 725. 

(3) 1916] 31 M.L.J. 472. 

(4) [1917] 33 M.L.J. 759. 

(5) [1915] 16 M.L.T. 610—27 I.O. 73^. 
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order that their two thirds share 
should be divided into separate shares, 
and no authority has been shown for 
a guardian of two undivided minors 
dividing their status so as to make 
them lose their rights of survivorship 
to each other. The District Judge 
observes that the plaintiff and his 
brother did not sue for division inter 
se and that the decree does not diviae 
their shares, and he formed a conclu- 
sion from their conduct that they 
remained undivided, agreeing with 
the first Court on that point. I see 
no reason to interfere with that find- 
ing on any point of law. I would, 
therefore, confirm the decree of the 
lower appellate Court, and, as the 
other grounds of Second Appeal are 
untenable and have not been serious- 
ly pressed, this Second appeal must 
be dismissed with costs. 

The Memorandum of Objections, 
which relates to mesne profits ante- 
rior to the date of the suit is dismiss- 
ed with costs. 

Kumaraswami Sastri, J — I agree 
with my Lord. I think there is no 
authority for holding that, where two 
members of a joint family sue for 
partition, it necessarily divides them 
inter se. The observations of the 
Privy Council in Balabux v. Rukhma- 
bai (2) and the decisions of this Court 
in Rangaswami Naidu v. Siindarara- 
julu Naidu (3) and Palaniammal v. 
Muthuvenkatachala Maniagaram (4) 
are clearly against that contention. 

Appeal dismissed* 
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Napier and Odgers, JJ. 

THEN 

Ayling and Odgers, JJ. 

AFTERWARDS 

KrISHNAN AND VENKATASUBBA 

Rao, JJ. 

Veeraswamy Mudali — Plaintiff — 
Appellant. 

V. 

Palaniyappan and others — Defen- 
dants — Respondents. 

S. A. No. 319 of 1919, Decided on 
23rd November 1923, from the Decree 
«f Dist. Court of Triohinopoly in A. 
S. No. 205 of 1917. 


(a) Lanilordand Tenant* 

Per Odgers and Napier, JJ — Where the 
holder of a service loam ie found to be entitled 

to Kudivarem, tenants are bound to prove that 

they are not tenants from year to year, other- 
wise they are liable to be ejected on proper 
notice to quit, (Case law reviewed.! A service 
tenure is not incoraratible with a permanent 
rig^ht of occupancy ae such a right does 
amount to an alienation. IP* 6^1 

ih) Civil P. C„S.il— Favourable decree 
with an adv erse finding may amount to res judi- 
cata, under certain circumstances. 

Per Ayling and Odgers, JJ. — Where a suit by 
the Inamdar was dismissed for want of notico 
to quit on a finding that the Inamdar was 
entitled to land and not merely assessment but 
that no notice was given and the order as to 
costs which were awarded to the plaintiff 
was baaed on the ground that the plaiutift had 
succeeded on the main contention and that 
decision remained unappealed against. 

that decision about the extent of the 
Inam operated a« res judicata in a suit foe 
ejectment between the same parties, 13 Cal. 
17 and 48 Cal. 460 dist. (P. 632 C. 2) 

L. A. Govindaraghava Aiya ? — ^ for 

Appellant. 

V. Rama Doss and N. Rajagopala- 
chariar — for'Respondents. 

Napier, J.— The suit from which 
this second appeal arises was brought 
in the District Mun8if*3 Court of 
Karur, by the plaintiff to recover 
possession of certain lands in the 
possession of tenants He had pre- 
viously brought two suits in respect 
of the same property. The first suit 
ha I been dismissed for want of a 
notice to quit, the second suit had 
been dismissed for failure to give a 
proper notice to quit. It is admitted 
that in the second suit the Court 
found that the defendants had no per- 
manent right of occupancy. In the 
present suit, the plaintiff relied on 
this finding as res judicata in his 
favour and an issue was framed on 
that contention; but both the lower 
Courts have paid very little atten- 
tion to this question and seem hardly 
to have dealt with it; but the plaintiff 
is undoubtedly entitled to argue this 
question. 

The two principal findings of the 
Lower Appellate Court were that the 
plaintiff had not proved that kudiva- 
ram was in him, and secondly, that 
even if he had so proved it, be had not 
proved that he had a right to evict. 
I fail to understand why, in view of 
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the fiuding of tha Lower Appellate 

Court a3 to the kudivaram, the Dis- 

triot Judge did not order the plaint 
to be returned for presentation to a 
Itevenue Court. 

The question of res judicatah&s been 
-argued at great length by Mr. Govin- 
■daraghara Aiyar for the plaintiff, but 
'we eventually intimated our intention 
aiot to deal with this matter at the 
.present stage. So I will leave that 
question for future decision, if neces- 
sary. 

The question as to the kudivaram 
■is dealt with by the District .Tudge in 
paragraph 3 of his judgment. He 
states that the previous judgment 
relied oh, by the plaintiff did express 
■opinions in his favour and that these 
opinions were formed on the bisis that 
fthe burden of proof was on the defen- 
dants. He then states the law 
as follows: “It is for the inamdar 
to show either that at the time of 
the grant he already was in occupa- 
tion or that the land was tcaste, 
■when the grant to him was made,*’ 
'and he concludes by saying, “I think 
that the District Munsif was right in 
holding that the plaintiff has not 
«uoceeded in establishing that the 
land itself forms the inam, attached 
to the office which he holds.’* There 
■was undoubtedly abundant authority 
for this view at the time, that the Dis- 
trict Judge pronounced his judgment. 
'He has set out the cases on which he 
relies, the latest being Suryanarayana 
w, Patannci (1), It is not disputed be- 
fore us that the decisions of the Privy 
Council reported in Suryanarayana v. 
Patanna(\) 9,T\& Venkata Sastrulu v. 
Seetharamudu (2), as explained by the 
Full Bench in the reference in S. A. 
No. 1878 of 1919 have laid down, that 
the burden of proof is on the tenant 

and not on the plaintiff. The District 
Judge is, no doubt familiar with these 
later decisions. Mr. Ramadoss for the 
respondents somewhat faintly con- 
tended that the old presumption still 
remained in the case of a service 
inam. The service inamiin this case 
was admittedly granted by a person 
^yliog himself a Ohakravarthi or 
•umperor. The foundation of the 

[19181 41 Mad. 1012 (P. C.) 

42) [1920J 43 Mad. 166 (P. C.) 
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doctrine as laid down by the Privy 
Council is that inams must be pre- 
sumed to be of the land, as well as of 
a share in the revenue, and Mr. Rama- 
doss admitted that S. A. No. 1878 of 
1919, to which the Full Bench applied 
this doctrine was a service inam. In 
that case it was a poojari service of 
a temple, whereas in this case it is 
drummer service. There is, therefore, 
nothing in this distinction, and wo 
must, therefore, call on t' e District 
Judge to submit a revised finding on 
the first issue in the light of the above 
rulings and on the documentary evi- 
dence in the case, he having already 
found that the oral evidence on both 
sides is entitled to little weight. Mr. 
Govindaraghava Aiyar has asked us to 
allow him to prove certain documents, 
which he did not tender in this suit, 
as they had been rejected in the pre- 
vious suit, his contention being that 
these docu nents are admissible to 
prove the nature of the possession. 
As, however, they were tendered as 
evidence of a specific lease and rightly 
rejected as such, I do not think, that 
they are admissible and see no 
reason to allow him to tender them in 
this suit. 

Coming to the second point, Mr. 
Ramadoss has contended that, even 
assuming the kudivaram to have been 
in the plaintiff, he must still prove 
his right to eject and has relied on 
certain decisions o: this Court. I 
desire to express my opinion definite- 
ly that, where this defence is sought 
to be used to compel the landlord to 
prove affirmatively the nature 
of the tenant's holding, it is no longer 
open to the defendant since the two 
decisions of the the Privy Council 
and that of the Full Bench above 
referred to. It is true that in none of 
these cases was the point specifically 
decided, the reason being, in my opi- 
nion, that, where the kudivaram 
interest has been shown to be in the 
landlorl, it; is no longer open to the 
defendant to call upou the plaintiff 
to prove that the tenant had not 
at the date of suit a permanent 
right of occupancy. The cases relied 
on by the learned Distriot Judge 
on this point were those quojted 
by the District Munsif in paragraph: 

28 of his Judgment. They are 
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Venkatacharlu v. Kandapjm (Z), Vee- 
ranon Ambalam v. Annasami Aiyar (4) 
and Venkata Mahalakshmamma v. 
Bamajoyi (5). In addition to these, 
Mr. Rainadas has relied on Krishna- 
sami V. Varadaraja (6), Varadaroja v. 
Dorasomi (7), Velappa Goundan v. 
Doraisami (S. A. No. 469 of 1917,) 
Vecranan Ambalam v. Annasami Aiyar 

(2) and Muthusawmi Aiyar v. Nainar 
Ammal (8). 

I will deal with these in order. 
Krishnasawmy v. Varadaraja (6) has 
in my opinion, been much misunder- 
stood. It was not a decision of a Full 
Bench on a reference but was a deci- 
sion in an appeal on the facts of the 
particular case. The plaintiff’s claim 
rested on an alleged muchilika execu- 
ted by the tenants to Gorernment as 
Jrustee for the temple. The defen- 
dants contended that they had pre- 
viously owned the ynirasi right to the 
land bub had resigned that to the 
temple, retaining in themselves the 
permanent right of cultivation, which 

they had enjoyed from the beginning. 
Kindersley. J , decided that they had 

never relinquished the permanent 
right in themselves and that the evi- 
dence tendered to support that con- 
tention was, that the tenure was per. 
manent. Turner, C. J-, and Muthu- 

sarai Aiyar, J. say as follows — 

“Without attempting to define what 
Deriod of occupation should confer 
ihe right of occupancy — a matter 
which can now only be dealt with hy 
legislation— we consider ourselves at 
liberty to say that an occupation of 
upwards of 70 years is sufficient, under 
the circumstances of this case, to 
throw, upon those who seekrto disturb 
it, the burden of showing that the 
tenancy was not accompanied with 
a right of occupancy, and that 
the plaintiff has not succeeded in 
doing so.” 

The words “under the circumstances 
of the case” have reference to an 
earlier passage in the judgment which 
is as follows 

(3) [1892] 15 Mad. 95. 

(4) [1911] 21 845. 

(5) 118931 16 Mad.2;i. 

(6) [1882] 5 Mad. 345 (F. B.) 

(7) [1893] 16 Mad. 131. 

(8) [1918] 7 L. W. 194. 


“When there is so much evidence f<^ 
show that, by the custom off thei 
country and of the district in wh-ichi 
the lands in suit are situated,. 
manent cultivators are entitled to per- 

manent occupancy we do not see how 

this privilege can be refused to the 
defendants, whose ancestors have cul- 
tivated the lands they now hold, for at. 
least 70 years,” 

This is obviously a decision on ther 
particular facts of the case, one of the. 
important features of which is the 
contention of the defendants, that the 
whole right in the lands was at one 
time vested in them and was only, 
acquired by the temple by relinquish- 
ment from them. It is of no use to 
the defendants in a case where the- 
kudivaram right is in the landlord. 

The next cas.e is Venkatacharlu vi-’ 
Kandappa (3). In that case the 
plaintiff, an inamdar, sued to eject 
the defendant from certain lands. 
The judgment is very short and is as. 
follows 


“On the findings of both Courtf^i 
it must be taken that the only facts 
proved are, that the plaintiff is the- 
Inamdar of the village, that Defendant • 
and his father have been in occupa- 
tion of the lands for 40 or 50 years as - 
tenants.” 

It is clear, therefore, that there "was - 

no evidence let in to show that the 
kudivaram was in the plaintiff and- 
the decision is, therefore, of no value- 
whatsoever. 

Varadaraja v. Dorasami (7), was a 
suit in ejectment, the land m 
question being the property of the 
temple of which the plaintiff 
was the trustee. The whole 
tion turned on the terms, on which the 
defendants had been let into posse^ 
sion in 1832, by takids and a muchiLi- 
ka executed by the defendants ances- 
tor. The judgment states thequGstion‘ 
in ihe following words, “was that; 
muehilika of a permanent character? 
and concludes as follows: 

“We are of opinion that there is 
evidence from which it can be legally 

inferred that the lease cff 1832 was a- 

permanent lease, and, that being 
the plaintiff’s suit must fail.” 
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'This again is a decision on the con- 
struction of the particular document 
and is of no assistance to us in the 
disposal of this case. 

The next case is Vencata Mahalak- 
tihmamma v, Ramajogi (5.) which was 
referred to hy the District Munsif 
And relied on hy the District Judge. 
This was not an inam case at all, 
t>ut a suit by a xaniindarini in eject- 
ment against a ryot. The judgment 
contains the fodiowing passage: 

**The District Judge held that, as 
Ibetween the aaraindar and the ryot 
4he former was merely the assignee 
cf land-rerenue, whilst the latter 
wras prima facie the owner of the 
:soil. * * * For the appellant it is 

contended, that it was for the ryot to 
establish his occupancy right.** 

The Court then proceeded to con- 
*eider the facts of the case and held 
ithat there was nothing to show that 
4he zamindar had let the ryot into 
[possession. The Court then decided 
AS follows . 

‘Tt may be that the ryot was in 
possession when the zamindary itself 
'Was created, or that the zamindar, 
AS pointed out by the Judge, was a 
mere farmer of the revenue. In such 
cases, it is not unreasonable to hold 
:that the onus of showing that the 
^tenancy commenced under the plain- 
tiff or his ancestors rests on the 
Tzamindar, and that until he shows it, 
the zamindar may be fairly presum- 
ed to have been the assignee of Go- 
'yernment revenue.” 

This proposition has repeatedly 
been laid down by this Court with 
iregard to zamindary tenants, but has 
mo bearing at all on oases where the 
^udivaram interest is in the landlord. 

Veeranan Ambalam v. Annasami 
Iyer (4), also relied on, by the Dis- 
'triot Judge was a suit by a Govern- 
ment ryotwari holder to eject his 
'tenants who had been in possession 
Ifor over 100 years. The Court held, 
^hat it lay upon him to show that 
^he tenancy was one from year to 
year. This decision is, however, di- 
rectly opposed to the recent ruling of 
^he Privy Council in Seturatnam 
Aiyar v, Venkaiachala Goundan (9), 
An which their Lordships held that, 

(9) U920J 43 Mad. 567 (P.C.) 


in a suit , brought by a Government 
pattadar against the respondents after 
due service of notice to qu't, the onus 
was on the tenants to prove the 
existence of their right of permanent, 
occupancy. Assuming that the posi- 
tion of a ryotwari pattadar is analo* 
gous to that of an inamdar owning 
the kudivaram interest, this decision 
of their Lordships directly negatives 
the view held by the District Judge. 

There remain the cases in Muthu^ 
savomi Aiyar v. Nainar Ammal (8) 
and Velappa Goundan v. Doraisami 
Iyer (10). In the former case the 
plaintiff, the trustee of a temple, 
under an inam granted by Govern- 
ment in 186.S sued to eject the de- 
fendant from certain temple lands. 
The case was remanded by the High 
Court on two findings, one was that 
what was granted was the land itself, 
and the other was that the lands 
were unoccupied at the time of the 
grant, and occupancy rights if any, 
must have been acquired since the 
grant. Tbe Bench decided that, on 
the facts of the case, there was no 
ground for holding that the primary 
burden of proof, which was on the 
landholder, to prove the tenancy al- 
leged by him and his right to eject 
had been discharged. Their Lord- 
ships were obviously influenced by 
the decision in Suryanarayana v. 
Patanna (11). to which they referred 
which has been reversed by the Privy 
Council. In my opinion, the decision 
can no longer be said to be good law, 
unless it is to be supported entirely 
by the facts of the case. In Velappa 
Goundan v. Doraisami Iyer (10), tUe 
same view wis taken and the same 
observations apply. Against the view 
that burden lies on the plaintiff, 
there is first the presumption of a 
tenancy from year to year in leases 
governed by the Transfer of Pro- 
perty Act. Admittedly, the Transfer 
of Property Act does not apply, and 
I myself have always objected to 
analogies drawn from this chapter, 
preferring to follow English law 
where applicable, but other Judges 
of this Court have laid down that it 
is p.roper to apply such analogies* 

(10) [1917] S. A. No. 469 of 1917* 

(11) [1915J 38 Mad. 608. 
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Mr. Govindaraghava Aiyar has, how- 
ever, drawn our attention to a case, 
prior to the Transfer of Property 
Act, in Endar Lalla v. Lallu Hari 

(12). In that case, the plaintiffs 
instituted a suit to recover posses- 
sion of certain lands. The defend- 
ants, relying on long possession, at 
an invariable rent, contended that 
the burden of proof lay on the plain- 
tiffs to establish their rfeht to eject. 
The Bench laid down the proposition : 

‘Tn all ordinary cases the presump- 
tion of law is that a tenant is a 
tenant from year to year, unless a 
larger right can be shown, by the 
evidence of a lease or agreement to 
that effect. ♦ * • The presump- 

tion being, that a tenant is a tenant 
from year to year, no length of pos- 
session by itself can confer a per- 
petual lease. Once a tenant, always 
a tenant, is the rule ; and, unless 
there is evidence of a lease, the pro- 
prietor can oust after due notice.’* 

Thiagaraja v. Oiyana Samhandha 
Pandara Sannadhi (13), was a suit by 
the trustee cf a temple to eject the 
defendants from the lands in the 
village. The defendants had admit- 
tedly been in possession of the lands 
in question since 1827, which was 
50 years before the date of the suit. 
In 183^^, they had executed a muchi- 
lika for the lands to Government, 
as trustee of the temple describing 
themselves as puracudis and agreeing 
to cultivate the lands, no term being 
fixed for the holding. The Bench 
decided that it lay upon the defend- 
ants to show that they had any higher 
right than that of cultivating tenants 
from year to year. According to 
Fmglish law, where the ownership 
of the lands is found to be in the 
landlord, a presumption arises that 
tenants in possession are tenants 
from year to year, and it rests upon 
them to prove that the lease is either 
for a term, or otherwise inconsistent 
with the plaintiff’s right to eject. It 
is, of course, conceded that with 
regard to zamindars, the presumption 
being that they are only farmers of 
revenue, it rests on them to show 
that they let the tenant into posses- 

(13) [1888] 11 Mad. 77. 
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sion. But in the case of an inam oF 
the land, as in the ^ea-se of the- 
ryotwari pattadars, E clear that- 
the burden of proof, thafc the tenancy^ 
was a permanent one, rests on the* 
tenant, and, if he is unable satisfac- 
torily to discharge that proof, he can. 
be ejected on proper notice to quit;. 
Mr. Govindaraghava Aiyar ha» 
urged that a permanent right of oc- 
cupancy is akin to an alienation and». 
as such, incompatible with a service-' 
tenure. He points out that cl. 16 of 
S. 3 of the Madras Estates Land Aofr 
removes lands held on service tenure- 
from the category of ryoti lands, but 
this is done for the purpose of pre- 
venting a service-holder from claim- 
ing to be a ryot within cl. 15. He- 
relies on Upendra Nath Hazra v. Ram 
Nath Chov:dry (14), in which the 
Bench held, following an earlier deci- 
sion of the same Court, that tenants 
of ghatwali service lands could not 
acquire permanent right of occupan- 
cy, the foundation of the doctrine' 
being that it is inconsistent with the 
incidents of such tenure. Speaking- 
for myself, whatever may be the case 
of ghaitcali service, I can see nothing 
inconsistent. Admittedly the acquisi- 
tion of such permanent rights woul(f 
not prevent the resumption of the* 
inams, if the services were not rend- 
ered, and I cannot see why the- 
payment of a fixed rent on a per- 
petual tenure to a service-holder has 
a more serious effect on the discharge 
of his duties as a drummer in a 
temple. Midnapore Zamindari Com- 
pany Ltd. v. Appayasami Naicker (15)» 
laid down what is undisputed law 
that lands held on service tenure; 
cannot be alienated, beyond the lifo*= 
time of the holder for the time beings 
the principle being to allow suoh^ 
alienation would divert the lands or 
their proceeds from the intended 
purpose ; but a permanent lease no 
more diverts the land than does an 
ordinary tenancy from year to year,, 
and there is no authority in this 
C#urt for such a proposition. I ana* 
not, therefore, prepared to hold thah 
permanent rights of occupancy can- 


(14) [1906] 33 Cal. 630. 

(15) [1918] 41 Mad. 749 (P. C.) 


Veeraswamy y. PalaniyappaN (Napier, J.) 


VEBRASWAMV* v. PalanIYAPPAN (Odgers, J.) Madras 631 


1924 

not be acciuired in a temple service 
inam. 

In the result, 1 would hold that, 
where the kudivaram is found to be 
in the holder of a service inam, the 
burden lies on the tenant to prove 
that his holding is other than that of 
a tenant from year to year, and, if 
he is not able to establish this, he is 
liable to ejectment on proof of a 
proper notice to quit. In this view, 
we must call upon the District Judge 
for a revised finding on the second 
issue in the light of the above obser- 
vations. Time for submission of find- 
ings one month after re opening 
of the District Court and 14 days 
for objections. 

Odgers, J. — The questions arising 
in this appeal have been dealt with 
at length by my learned brother and 
I shall content myself with adding 
only a few words. As to the ques- 
tion of kudivaram, since the Privy 
Council decisions in Saryanarayana 
V. Patanna (1) and Venkata Sastrulu 
V. Seetharamudu (2) and the explana- 
tion of them contained in the Full 
Bench judgment of this Court in 
S. A. No. 1878 of 1919, there is no 
room for doubt that the onus of prov- 
ing a permanent occupancy right is 
on the tenant. The present case 
cannot in this respect be distinguish- 
ed from the case before the Full 
Bench, and in my opinion that is 
conclusive of this matter. 

It was. however, contended that in 
spite of this, the onus was still on the 
plaintiff to establish his right to eject 
the tenant: in other word*, it was 
contended that in spite of the deci- 
sions above referred to, the plaintiff 
was still to prove the nature of his 
tenant’s holding. The cases relied on 
by the respondents have been elabo- 
rately reviewed by my learned bro- 
ther, and I do not propose to examine 
them again. • I agree with the con- 
clusions he has drawn as the result of 
his examination. There is a clear 
presumption in the Full Bench ruling 
in favour of the inamdar's right to 
both varams. It may be weak or 
strong, but whichever it is, it must be 
displaced by evidence on the part of 
the tenant. It is therefore clear that 
while this presumption exists, in 


favour of the inamdar, it is no con- 
cern of*his, to give evidence as to the 
nature o his tenant’s holding, unless 
and until the presumption in his 
favour has been displaced by evidence 
offered by the tenant, and the onus 
consequently shifted on the landlord 
by reason of his tenant’s evidence. 
It therefore seems to me, that the 
cases quoted for the respondents to 
the effect that there is still an onus 
on the plaintiff-landlord are no longer 
law. 

I will deal with only one other 
point, namely, as to the allegation 
that a permanent right of occupancy, 
practically amounts to an alienation 
and therefore in the case of an inam 
grant would be illegal. We were 
referred to two cases, Vencateswara 
Yettiapah Naicker v. Alayoo Moottoo 
Set'vagaren (16) and Kshetrabaro Bis- 
soyi T. Sobhanapuram Harilcristna 
Naidu(ll), In Vencateswara Yettiapah 
Naicker v. Alugoo Moottoo Seroagaren 
(16) it was held that a perpetual lease 
was not within the mischief of the 
provisions of Madras Regulation 25 
of 1802 as it was not, “ a sale, gift, or 
transfer ” of the whole ®r any portion 
of the Zamindari in question. In 
Kshetrabaro Bissoyi v. Sobhanapuram 
Harikrishna Naidu (17), it was held 
that a grant of a permanent lease 
was not a transfer of ownership and 
was not therefore an alienation. The 
estate in that case was a service-inam- 
The case in Midnapore Zamindari 
Company Ltd. v. Appayasami Naicker 
(15) simply lays down, that lands held 
on service tenure are inalienable, 
beyond the life-time of the holder, i.e., 
that he cannot make a valid transfer 
of the ownership to last beyond that 
time. The case in Upendra Nath 
Hdzra v. Bam Nath Chowdry (1^) held 
that tenants of ghatwali service lands 
could not acquire permanent rights 
of occupancy, as the latter were in- 
consistent with such a tenure. I am 
not prepared to say that this ruling is, 
in fact inconsistent with the cases 
in Vencateswara Yettiapah Naicker v. 
Alagoo Moottoo Servagaren (16) and m 
Kshetrabaro Bissoyi v. Sobha^puram 
Harikristna Naidu (17) quoted above, 


(16) [1859-61] 8 M. I. A. 327 (P.C.). 

(17) [1910] 33 Mad. 340. 
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as it is clear that whatever may be 
the incidents of ghatwali tenure, the 
inam could undoubtedly 'be resumed, 
if the services were not performed. If 
this case is in fact inconsistent with 
the Madras case, then I am bound to 
say that I prefer to,abide by the latter 
Tuling. 

I agree .with the conclusiens at 
which my learned brother has arrived 
and I also agree with him, as to the 
Endings to be returned by the District 
Judge. 

[This Second Appeal came on for 
hearing on receipt of findings before 
their Lordships, Ay ling and Odgers, 

JJ.]. 

Judgment 

Ayling, J. — In my opinion no. good 
ground is shown for refusing to 
accept the District Judge’s find- 
ing on the first issue referred to 
him, ‘‘that the tharam theerva and 
not the land itself belongs to the 
plaintiff as inam.* 

This would be a good defence to 
the present suit, but we have still to 
consider the third issue which runs 
thus : — ’ 

3. Is the defence barred as res judi- 
cata by the dicision in O.S. No. 994 
of 1907 and the appeal thereon ? 

O.S. No. 994 of 1907 and the suit 
out of which the present appeal arises 
were admittedly between the same 
parties, or their represantatives in 
interest, and were brought to obtain 
exactly the same relief in respect of 
the same land. In each, the present 
plaintiff-appellant sued to recover 
possession of the suit-land from the 
defendants, as forming the inam to 
which he was entitled, and in each 
the same defence was raised that the 
inam comprised not the land, but the 
assessment on it. In O.S. No. 994 of 
1907, the District Munsif decided this 
point embodied in issue 1, as well as 
others, with which we are now not 
concerned, in plaintiff’s favour, and 
gave him a decree as sued for. The 
District Judge in A.S. No. 90 of 1910 
confirmed this finding, but allowed the 
defendants to raise a fresh defence 
that the suit was premature, for want 
of notice to quit. This he decided in 
defendants* favour and accordingly 
directed that the suit should be dis- 


missed. But he added : '* As the 
plaintiff succeeded on the main conten- 
tion and failed on a point taken only 
in appeal, it will be equitable to direct 
each party to bear part of the costs. 
The appeal is allowed. The lower 
Court’s order that defendants should 
bear all the costs in that Court willj 
stand.” In so far as the District; 
Judge’s finding on issue 1 was liablel 
to appeal (t.e., in so far as it involved 
any question of law), it was open to 
appeal to ibis Court: for, although 
plaintiff's suit had been dismissed, 
this fiT>ding was made explicitly the 
ground for directing defendants to 
bear all the costs in the first Court. 
No appeal however was filed by de- 
fendants. 

The district Judge’s determination 
of the issue must therefore be regard- 
ed as final : and it seems to me that 
every word of S, 11 of the Code of 
Civil Procedure applies, and that the 
decision operates as res judicata. It 
is argued that the de ermination of 
the issue was unnecessary. But the 
order awarding plaintiff his costs in 
the first Court, which is expressly 
based upon it, is as much a part of the 
decree as the order dismissing plain- 
tiff’s prayer for possession. The 
District Judge, in effect, decided all the 
points in dispute, and found that the 
plaintiff was entitled to recover pos- 
session of the land, conditionally on 
bis giving defendants a proper notice 
to quit. Defendants are not entitled 
to re-agitate the points then decided 
against them. 

I hold therefore that the decision 
in the appeal from O S. No, 994 of 
1907 operates as res judicata. 

In this view, plaintiff would be enti- 
tled to a decree as sued for, but before 
passing such a decree we must call for 
a finding from tbe Lower Appellate 
Court on issue 4 Finding will be 
submitted within a month from this 
date ; and 7 days will be allowed for 
filiiTg objections. 

Odgers, J. — I would accept the find- 
ings of the District Judge that the 
tharam theerva and not the land itself 
belongs to the plaintiff. 

Tbe question (which was not deci- 
ded when the second appeal was before 
Napier, J. aed myself) remains as to 


1924 VEERISWAMY y. Palaniyappan (Odgers, J.) Madras 633 


whether the matter is res judicata^ 
-reason of the deoree in O.S. No No 99 i 
of 1907, whereby it wis declared that 
plaintiff as inamdar was entitled to 
the plaint land together with costs of 
the suit, but that plaintiff's suit was 
•dismissed, inasmuoias the notice to 
'Quit-giYen by him was irregular (r/. 
Distriot Munsif's Judgment Ex. O, 
paragraph 30, confirmed by the Dis- 
■trict Judge, Ex. O 1, paragraph 5). It 
is to be noted that the question of 
notice to quit did not find a place in 
the issues and was only raised before 
-the Distriot Judge. The point is 
Yrhether this issue as to plaintiff's 
tiitle has been heard and finallj* deoid- 
od under the provisions of S. 11, Civil 
Procedure Code. The defendants got . 
a decree in their favour on the ques- 
tion of notice and it is contendad that 
no .adverse finding in the suit could 
operate as res ju /tca^n against them. 
Tn Muthu Pillai v. Veda Viyasa Cha- 
War (18), a somewhat similar case, it 
was held (1) the questionof title was 
directly and substantially in issue in 
the prior suit, (2) that in order to cDn- 
stitute res judicata the finding in the 
prior suit need not form the basis of 
the decree in that suit, and (3) that 
the finding in the previous suit did 
operate as res judicata in the 
present suit. It was also held in 
MamaJerishna Naidu r. Krishnasami 
Naidu (19), that it was not necessary 
that the decision ^of the issue 
should have ^een the basis of the 
decree. On the other hand, it is con- 
tended that the decision is not final 
and was not necessw^ for the dis- 
posal of the suit, as held in Kelu 
Namblar v. Chathu Namhiar (20), 
to which my learned^ brother was a- 
party There, the decision was not 
the basis of the decree, which was 
given in spite of it, and it was held 
that in such cases, the matter cannot 
be said to have been substantially in 
issue. Here, the plaintiff s title was 
the first issue in the case and a deci- 
sion was ' given upon it, by both 

{ Courts. It was not until the appeal 
that the point of the notice to quit was 
taken and decided against the plain- 

(18) 11920] 12 L. W. 277. 

(19) 11919] 9 U W. 180. 

<20) 11919] 9 L. W. 84. 


tiff. Moreover the defendants might 
have appealed against the decree* in 
so far as costs were awarded against 
them, which award was expressly 
made on the ground that the finding 
as to title was against them. This is 
as much a part of the decree as any- 
thing else. 

It is further contended that th^j 
latest ajudication should be taken as 
superseding the notice and therefore 
the District Munsif's Judgment in 
O S. No. 331 of 1912 (I5 t. P), ditei 
5th June 1913, in which he dismiss- 
ed the suit for want of a valid notice 
to quit should be taken as the final 
decision. There, the question of 
notice to quit, was directly raised by 
the issues and it was the only issue 
decided by the District Munsif. The 
plaintiff's title did not therefore come 
up for decision and it cannot be said 
to be a later adjidication on that 
point at all 

In Nundo Lull Bhutticha^jee v. 
Bilhoo Mookhy Debse (21), relied on 
for respondents, a landlord had 
brought a suit in ejectment against 
his tenant, who pleaded no notice to 
quit and permanent tenure. The suit 
was dismissed on the first ground, the 
Court also holding that the tenure 
was not permanent;. In a subsequent 
suit for ejectment, between the same 
parties, in respect of the same hold- 
ing the tenant pleaded the tenure was 
permanent and plaintiff was estopped 
by conduct from pleading that it was 
not. The lower Court held in defen- 
dant’s favour on the second point and 
dismissed the suit. The High Court 
in appeal held, that previous decision 
was not res judicatat on the ground 
that the decuree dismissing the suit 
was not bised on the finding adverse 
to the defendant. The Court how- 
ever held "that if they came to an 
opposite conclusion, the issue then 
decided was not an issue regarding 
esto pel by conduct ” It is to bo 
noted that defendant appealed 
against the decree in the former suit 
to High Court but that appeal was 
dismissed on the ground that he 
could have no appeal as the only 
decree passed was one dismissing the 
suit. That seems to me to differ- 


(21) [1886] 13 Cal. 17. 
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entiate th© case, and also the fact that 
the view of the High Court on this 
point is put forward somewhat ten- 
tatively, with practically no reasons 
assigned and the learned Judges sup- 
port their decision by an alternative. 

A case in the Privy Council, 
Mianopnr Zamindari Covipany Ltd. v. 
Naresh Norayon Roy (22) is also 
cited by Mr. Ramadas for respon- 
dent. There in 1877, a zamindar sued 
for possession and the tenants plead- 
ed occupancy -rights and prematurity, 
as no attempts had been made to 
settle a fresh rent. The Court dis- 
missed the suit holding that there was 
no occupancy right but the suit was 
premature. The zamindar appealed 
to the High Court and the tenants 
filed a cross*appeal to the finding that 
they had no occupancy-right. The 
High Court affirmed the decree on 
the ground that the suit was pre* 
mature and also on the cross appeal 
affirmed the finding that there was no 
occupancy-right. Their Lordships 
found that this wouM not support an 
actual plea of res judicata^ as the 
defendants having succeeded on the 
plea of prematurity had no occasion 
to go further as to the finding against 
them, a finding which it was their 
duty to displace and which duty 
they had not been able to perform. 
This appears to me to be distingui- 
shable from the case before us 

As already observed, the point of 
notice was not taken before the 
District Wunsif at all. The question 
of title was raised as the first issue 
before the District Munsif, and the 
learned District Judge begins his 
Judgment by saying that the decision 
turns mainly on the question whether 
the defendants who occupy it possess 
occupancy-right in the land. This 
is discussed through three pages of 
print. On the question of notice, the 
District Judge called for a finding, 
on the return of which he dismissed 
plaintiff’s suit for prematurity but 
ordered that the District Munsif’s 
order, giving plaintiff all the costs 
in his Court, should stand ,and that 
as regards the District Court th© 
plaintiff was to bear his own and 
defendants costs, where he had failed. 

(22) 11921] 48 Cal. 460 (P. C.) 


No appeal was filed to the High 
Court; the decree of the District 
Judge therefore became final. 

This order as to costs against the- 
defendants appears to me to effect a 
radical distinction between this cas^ 
and those cited above for the respon- 
dents ; and the costs were awarded on 
the ground that the question of title^ 
had been found in plaintiff's favour^ 
I therefore agree that the matter is 
covered by S. 11, Civil Procedure 
Code, and the respondents are not 
entitled to have the matter reopened. 
I also agree with the order proposed 
as to issue 4. 

[In compliance with the order con- 
tained in the above judgment the 
District Judge cf Trichinopoly sub- 
mitted the finding that the plain- 
tiff was entitled to mesne-pro- 
fits at the rate of Rs. 136 a year, from 
April, 1914, up to the date of delivery 
of possession, as claimed in the 
plaint] 

[This Second Appeal came on for 
hearing before their Lordships Kri- 
shanan and Venkatasubba Rao, JJ.] 

JUDGMENT 

We are unable to understand the 
reasoning of the learned District 
Judge, in arriving at his finding, and 
we are therefore unable to accept it,, 
even though it is one of fact. We 
would call upon him to submit a re- 
vised finding on the issue in question.. 
We think the p^trties may be allow- 
ed an opportunity to adduce fresh 
evidence on the point, as the evidence 
on the record seems to be too meagre to 
arrive at a satisfactory finding* 
Finding will be submitted in two 
months, and 7 days will be allowed for 
filing objections. 

[In compliance with the order, con- 
tained in the above judgment, the 
District Judge of Trichinopoly sub- 
mitted the finding that for the 
12 years for which mesne profits 
were claimed in the suit, the defen- 
dants had to pay plaintiff Rs. 1,380.1 

[This Second Appeal came on for 
hearing on the 22nd day of March,. 
1923, before their Lordships,Krishnan 
and Venkatasubba Kao. JJ.] 

JUDGMENT 

We regret we are again unable to 
accept the finding as to the mesne 
profits, by the learned District Judge* 
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All the documentary evidence which 
the Judge biraself has set out would 
make out the mesne profits to be 
much smallar than what has been 
found. The learned Judge has relied 
on the evidence of P. W. 2» but the 
evidence a« set out by him, is that of 
P. W. 1, The learned Judge has not 
indicated why he rejects the infer- 
ence from the documents, whi h are 
usually more reliable than the oral 
evidence. We must request the 
Lower Court to submit a further re- 
vised finding on the point; this time 
it will be on the evidence already on 
therecord. Finding will be submitted 
in eight weeks. Ten days are allowed 
for filing objections to the finding. 

[In compliance with the order con- 
tained in the above jadgraenfc, the 
District Judge of Trichinopoly sub- 
mitted the following revised finding 
that Bs. 23 a year was the amount 
awardable as mesne profits.] 

[This Second Appeal came for final 
hearing after the return of the revis- 
ed finding before their Lordships 
Krishnan and Venkatasubba Rao, JJ.] 

JUDGMENT 

We accept the finding that the 
mesne profits should be awarded at 
Rs. 23 a year. The result is that the 
Second Appeal is allowed, and the 
plaintiff’s suit for possession is de- 
creed with mesne profits, at' the rate 
above-stated for three years before 
suit and till the delivery of posses- 
sion, or for three years, whichever is 
earlier, from the date of this decree. 

The parties will pay and receive 
proportionate costs throughout. 

Appeal allowed. 
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Krishnan and Waller, JJ. 

Arunagiri Mudaliar — Petitioner and 
Creditor — Appellant. 

Kandaswamy Mudaliar. and another 
Debtor and Receiver — Respondents. 

* A, A. O. No. 345 of 1922, Decided on 
8th November 1923, from the Order 
of D. J. of North Aroot in C. M. P. 
No. 353 of 1921. 


% (o) Provincial Insolvency Act[J9S0I 

St 4S — ^71 unsecured creditor and a creditor 
u hose claim to an order of annulment is dismis- 
sed, is d person aggrieved. 

Tboui^li S. 43 (1) dceaEOt specify by whom 
the application should be made, a creditor who 
is affected by the adjudication is certainly a 
person aggrieved if bis claim is dismissed 
without proper reason. [P 636 C 2J 


An order of adjudicati'^n prevents an unse- 
cured creditor from realising his debt except 
by receiving the dividend ; he ii therefore cer*- 
tainly affected by the ptoceedirgs in insolven- 
cy, vr-., by the refusal to annul the order of 
adjudication. (P 635 C 2| 

Vk ^(6) Provincial Insolvency Act {1920^ 
S, iJ^Fixit g of time and extension of time by. 
Official Receiver is legal. 

Under S. 27 the Official Receiver to whom 
a petition of the insolvent is transferred for 
disposal has power to fixatime for arply- 
ing for discbarse. An application for exten* 
tioQ of time nearly two years after the 
expiry of the period prescribed and only 
after the creditor applied for annulment 
of adjudication was net granted where- 
the insolvent failed to carry out the things, 
direotedby law, such as banding over proj-t riies 
to the Official Receiver. IP 637 0 2}, 

Per Krishnan. J.— After the period fixed. 
Court can extend time. IP 638 C 2], 

Contra ^Valler ^ — Court cannot extend time 
after the period expires. IP 638 C 2| 

C. Padmanabha Aiyangar and TID. 
jSrt7iiuasac/(a7t — for Appellant. 

T, Kumaraswamiah — for Respon-^ 
dents. 


Krishnan, J.— This is an appeal 
irising from an insolvency proceed- 
Dg, before the District Judge of 
Hoiih. Arcot. The first respondent 
before us had applied, to be adjudica- 
ted an insolvent, to that Court in Oc- 
iober, 1919. The appellant before us^ 
vas one of his creditors, who had a. 
simple mortgage o/tr a good portion. 
)f the insolvents properties for a part 
>f his debts. He was partly a secured 
and partly an unsecured creditor ofi 
;he insolvent. 

The petition was referred, by the- 
District Judge, to the Kecei- 

ret for disposal, and the Official Ke- 
5 eiver acting under his powers under 
S. 8*;(a) of the Act, heard the peti- 
tion and passed an order of adjudica- 
;ion- in August 1920. In that order,, 
le gare the insolvent time for 5- 
months to file his application for dis- 
iharge under S. 27 (1) of the Prov-in- 
jial Insolvency Act. It was suggested. 
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in this case that the Official Re- 
ceiver had no power to fix the time 
within which the debtor should apply 
for his discharge as S. 27 (I) applied 
; only to the Court. That argument 
does not seem to be valid, as the pe- 
riod has to be specified in the order of 
adjudication itself, which the Official 
Receiver has power to pass and he 
has therefore to be taken to have the 
power also to fix the period for apply- 
ing for discharge, as it should be a 
part of the order of adjudication, 
under S, 27. The insolvent took no 
steps to apply for his discharge, or 
to help the Receiver, to get his assets 
realised, or hU debts examined and 
paid pro rata from his assets. Some 
: months thereafter, in July 1921, the 
creditor (the appellant before us) ap- 
[ plied to the Court under S. 43 of the 
Insolvency Act, to have the order of 
adjudication annulled, on the ground 
that the debtor had not applied for an 
, order of discharge, within the period 
^pecifi’d. A.S soon as this was done, 
i the insolvent put in a petition to the 
Official Receiver, for extending time, 
for apply ing for his discharge and the 
’ Official Receiver granted time till 
i 9th February 1922. It is said that 
the application for his diseharge was 
put in, by the respondent before that 
date. However that may be, the cre- 
ditor appealed to the District Court, 
contending that the Receiver had no 
power to extend the period, within 
which the debtor was to apply, for 
his discharge and that the order of 
^adjudication should be annulled and 
the insolvency petition dismissed. -The 
‘learned Judge, instead of complying 
with this request himself, granted an 
extention for a period of 6 months 
♦for the debtor to apply for his dis- 
■charge, acting under S. 27 (2) of the 
Act and dismissed the appellant’s ap- 
plication. It is against that order 
Tthat the appellant has appealed to us 
and leave was granted for the appeal. 

A preliminary objection has been 
raised to ihe hearing of the appeal, 
on the ground that the appeal is 
not a competent on^, under the In- 
solvency Act. It is contended that 
Ainder S. 75, the creditor, cannot be 
treated as a person aggrieved by the 
order of the District Judge and the 
argument is put in two ways. First 


of all, it is said that the creditor be- 
ing a secured creditor is unaffected by 
any proceeding in insolvency and 
therefore he is not aggrieved. It is 
not necessary to consider this argu- 
ment ; for, the appellant is also an 
unsecured creditor and an unsecured 
creditor is certainly affected by pro- 
ceedings in insolvency taken by his 
debtor. The order of adjudication pre- 
vents him from realising his debt 
except by receiving a dividend under 
the Act. An unsecured creditor 
would undoubtedly be a person ag- 
grieved, by the refusal to annul the 
order of adjudication. Next, it is ar- 
gued that a sreditor has no right to 
apply under S. 43 and therefore any 
order passed under that section can- 
not be' treated, as in any way caus- 
ing a grievance to a creditor. S. 43 (1) 
does not say by whom the application 
has to be made. But it is clear to my 
mind that a creditor who is affected 
by the adjudication is certainly a 
person, entitled to apply to the Court, 
under S 43, and if his claim is dis- 
missed without proper reason for it, 
he will certainly be a person aggrie- 
ved under S. ^5, adopting the defini 
tion of the expression * penion ag- 
grieved,* given in Ex parte Sidebotham 
In re SvUhotkam (1) that is : 

“ A person who has suffered a le- 
gal grievance, or has been wrong- 
fully refused something.” 

A person in the position of the ap- 
pellant, who says that he has been 
wrongfully refused the order of an- 
nulment, which he was entitled to, 
is thus a person aggrieved. Both the 
arguments falling, the preliminary 
objection must be overruled. 

On the merits, it was first argued 
by the appellant that under S. 43 (1) 

‘ the District Court had no right what 
soever to grant an extension of time, 
after the period originally fixed for 
the filing of the application for dis- 
charge had expired and that under the 
peremptory words of that section the 
order of adjudication must be annul- 
led.* The words no doubt are “ shall 
be annulled.” ^But S. 27 (2) gives the 
Court, if sufficient cause is shown, 
power to extend the period. It is 
argued that this clause can be availed 

(1) [1880] 14 Ch, D. 458^ 
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of, only within the period fixed by the 
original order for applying for dis- 
oharge and that once original period 
has expired, the Court has no jurisdic- 
tion whatever to grant an extension 
1 regret I am unable to agree with 
my learned brother, in upholding this 
argument. I am inclined to think 
that the power given under S. 27 (2) 
is not exhausted by the period origi- 
nally fixed. 4he order of discharge 
having expired. There is nothing in 
S- 27, which indicates that. Langu- 
age quite as peremptory a^ that in 
S. 43, has been construed by the 
Privy Council in Ba^ri Narain v. Sheo 
Koer (2), as not preventing the Court 
from extending the period, even after 
the period fixed originally had ex- 
pired with reference to S. 549 of the 
Code of Civil Procedure, which said : 

“ If such security be not furnished 
within such time as the Court orders, 
the Court shall reject the applica- 
tion.** 

The use, of the word ‘ shall * in the 
clause was considered by the Privy 
Council as quite consistent with the 
power in the Court to extend the time 
for furnishing security, even after the 
time originally fixed had expired. 
The principle of the case, it seems to 
me, applies equally to the present 
case. S. 10 (2) of the Insolvency Act 
applies to a case, where the order of 
adjudicatian had been already annul- 
led and does not deal with cases where 
the order of adjudication is still in 
force. It is S. 27 (2) that deals with 
the latter class of cases. Of course, 
if the order of adjudication had al- 
ready been annulled, there is no pro- 
ceeding before the Court, in which 
it could extend time and therefore 
S. 10 (2) had to be enacted to enable 
the Insolvent to put in a fresh appli- 
cation. I do not think we can draw 
any inference from S. 10 (2), against 
the power of the Court to extend 
time, in a pending insolvency peti- 
tion, after the expiry of the period ori- 
ginally fixed for applying for dis- 
charge. The case, Badri Narain t, 
8heo Koer 12), has been applied by the 
Bombay High Court, in Bhugwandas 
Bagla v, Haji Abu Ahmed (2) to a case 

(2) [1890] 17 Cal. 512. (P.C.) 

(3) 118931 16 Bom. 263. 


which was one of failure to amend m. 
plaint, within the time allowed. The 
learned Judge of the Bombay High- 
Court held thit it was competent, 
to him. in spite of the peremptory 
language of the section relating to 
amendments that “ the plaint shall' 
be rejected,’* to allow extention of 
time, even after the period Applying 
this principle, I think there is no 
thing in the Insolvency Act, to pre- 
vent the District Court from extend- 
ing the time, after the period fixed 
originally had expired, under S. 43. 
That being my view, it seems to me 
that S. 148, Civil Procedure Code, 
which now express'y enacts that 
time may be extended, even after the 
expiry of the original period fixed, 
can be applied to these proceedings, 
by virtue of S. 5 (1) of the Insolvency- 
Act. I would therefore overrule the 
first objection of the appellant. 

But on the merits, I agree with my 
learned brother that this is a case, in 
which there is no ground for granting 
the extension of time which the Otfi 
cial Receiver and the District Judge 
have granted. It will be ditficult, as- 
he puts it, to find a case less deser- 
ving of indulgence. The Insolvent, 
absolutely failed to do anything at all 
for nearly a year to help the Otfijial 
Receiver, or to apply for his dis- 
charge. It is only after the creditor 
put in his application for annulment 
that he did anything in the matter. 
The only ground suggested, for grant- 
ing extension, is that the Act being 
new, the insolvent probably did not. 
know what ho had to do. This cani 
hardly be accepted as a proper rea- 
son ; for. the insolvent was expressly 
told in the order of adjudication thatr 
he was to apply for discharge within 
five months. Any plea of ignorance of 
law can hardly be accepted as a sura- 
cient one in mitigation of the gross 
negligence that is apparent in this 
case. Therefore, even though the 
extention of time is a matter of dis- 
cretion for the lower Court, as that 
discretion has to be exercised judicial- 
ly. I think it is open to us to inter- 
fere in appeal and to hold that there 
was no sufficient ground for granting 
extension, in this case. Taking that 
yiew. it follows that under S. 43. the 
lower Court should have annulled the 
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order of adjadication of the InsolTcnt 
in this case on the merits and not 
granted him any extension. I would 
therefore allow the appeal of the cre- 
ditor and annul the Insolvency of the 
first respondent. As regards costs, 
I think the appellant is entitled to 
his costs in this Court and in the Dis- 
trict Court, from the first respondent. 
The second respondent must bear his 
own costs- 

Waller, J. — This is an appeal from 
an order of the District Judge of 
North Arcot, dismissing an applica- 
tion under S. 43 of the Provincial In- 
solvency Act. A preliminary objec- 
tion is taken that no appeal lies. I 
am clearly of opinion that the appel- 
lant is entitled to appeal. 

3. The facts are these. One Kan- 
daawami Mudaly was adjudicated in- 
solvent on 9th August 1920, and was 
directed tc apply for discharge in five 
months, which he failed to do. In 
July 1921. appellant, who was one of 
the creditors, petitioned the District 
Judge to annul the adjudication, 
under S. 43 ef the Provincial Insol- 
vency Act. In January 1922, the in- 
solvent, who had become aware of 
•appellant’s petition, requested the 
Otficial Receiver to extend the period 
of application for discharge, an ex- 
tention was granted till 9th February 
1922. Insolvent, however, continued 
to refrain from applying for his dis- 
charge and appellant’s petition came 
•on for hearing in April 922. In the 
result, it was dismissed and the insol- 
vent was given time to = apply’, till 
22nd October 1922. It would be diffi- 
cult, to find a case less deserving of 
indulgence. 

3. Objection is taken to the Dis- 
trict Judge’s order on two grounds. 

(a) That, under S. 43, he had no op- 
tion but to annul the adjudication. 

(?>) That, he had no power under 

27 (2), to extend the period, after it 
had expired. 

I think that both grounds are good 
S. 43 is absolutely peremptory in its 
terms and I am of opinion that direct- 
ly the Court was informed of the in- 
solvent’s omission to apply within the 
itime fixed. The only course open to it 
was to annul the adjudication. That 
'being so, it follows that, no applica- 
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tionfor extension of the period can 
lie, after it has expired. No doubt 
S. 148, Civil Procedure Code, allows 
extensions of this description ; but 
the Code is applicable, only so for as 
it does not conflict, with the provi- 
sions of the Provincial Insolvency 
Act and they are opposed to such an 
eztention. 

4 

On both points, I find in favour of 
appellant. I think that the District 
Judge should have annulled the ad- 
judication, leaving it to the insolvent 
to apply under S. 10 (2) of the Act, if 
he had good cause for his delay. Had 
the latter even put in an application 
for discharge in February 1922. ac- 
companied by a petition under Si b of 
the Limitation Act, the case would 
have been somewhat different. As it 
was, the District Judge had before 
him nothing bat gross and unexplain- 
ed delay on one side and an applica- 
tion under S. 43 on the other. 

4. On the merits, also, I consider 
that appellant should succeed The 
insolvent made no attempt to do 
any of the things that the law 
directed him to do. He was ordered 
to apply for discharge in five months, 
but omitted to do so, for nearly two 
years, and did not hand over the pro- 
perties to the Receiver. 

5. I agree that the adjudication, 
should be annulled I concur in myl 
learned brotker’s order as to costs. | 

Appeal allowed. 
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Kumaraswamy Sastby, j. 

M. Sabapathy Cheiiij — Plaintiff. 

r 

A. Shanmugappa Chelty and others — 
Defendants. 

Appn. in C. S. No. 188 of 1903, Deci- 
ded on 30th August 1923. 

★ Limitation Act, Art, I8S — Even pay- 
ment by Court out of aucU'on proceeds gives a 
fresh starting point. 

No doubt a-porsoa cannot by his own voli- 
tion defer receiving payment and tbas keep 
the decree alive for hie benefit. But Art. 18S 
refec^ to payment oaly and where the Court 
orders payment to'the decr^-boUer out of the 
auction proceeds, a fresh starting point is 
given to the decree- holder for execution from 
the actual date of payment. fP 640 C 11 

M, Sundaram A t^ar— for Plaintiff. 
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Judgmeat. — This is an application 
to execute the decree in C, S. No. 188 
of 1903 by the transferee-plaintiff, 
and the only question is whether the 
application is barred by limitation. 
The decree is dated 14th DecernSer 
1904. An appeal was filed against 
that decree which was also dismissed 
-on 'I7th February 1905. On the 9th 
May 1908, execution was applied for 
And sale was ordered on 2lst July 
1908. The property was sold on 1st 
May 1909. The 1st defendant ap- 
plied to set aside the sale and thit 
application was dismissed on 29th 
•September 1909. An order was pass- 
ed on the 6th October 1909 giving 
leave to execute the decree as regards 
the balance. The plaintiff decree- 
holder died shortly afterwards and 
his estate vested in the Administra- 
tor-General of Madras He applied 
■for payment out of the net sale pro- 
ceeds and an order was passed on 9th 
January 1912 ordering payment to be 
made. The present apjlication was 
filed ou 1st February 1923. 

The order of the 6th October 1909 
as regards payment runs as follow : 
■“That the Registrar of this Court do 
from and out of the sum of Rs 26,250 
standing in his hands to the credit 
of this suit pay to Messrs. Madras 
Sales and Agency Co., the auctioneers 
herein the sum of Rs. 289-14 6 as 
and for their commission as auc- 
tioneers and expenses of sale^ ; and 
he do pay to the plaintiff herein the 
sum of Rs. 24.710 1 6.*’ The plaintiff 
died without receiving this money. 
An application was made by the 
Administrator General of Madras, 
who was appointed administrator 
pendente lite in respect of the Testa- 
mentary Suit No. 1 of 1910 relating 
to the estate of the plaintiff, for the 
payment of the sum of Rs. 25,932-7-6 
and an ordoc was made on the 
9th January 1912 directing the Regis- 
trar to pay this sum to Administra- 
tor-General. The question is whether 
this order of the 9th January 1912 
fiaves the period of limitation. 

The article applicable to .oases ^ of 
this kind is Art, io3 of the Limitation 
Act. It provides a period of 12 years 
to enforce a judgment, decree or order 
of any Court established by Royal 
Charter in the exercise of its ordinary 


original civil jurisdiction the period 
to run from the dite when a present 
right to enforce the judgment, decree 
or o»*der accrues to some person 
capable of releasing the right. The 
proviso however provides that the 
period of twelve years should be com- 
puted from the date of piymentor 
acknowledgment in cases where some 
part of the principal money secured 
thiraby or some interest on such 
money has been paid, or some ac- 
knowledgment of the right thereto 
has baen given in writing signed by 
the person liable to pay such princi- 
p\l or interest, or his agent, to the 
person entitled thereto or his agent ** 
Article 182 of the Limitation Act 
refers to execution of decrees or 
orders of any Civil Court not provid- 
ed for by Art. 183. The period is 
three years and varying periods are 
given in the third column a4 the date 
from which the period is to run. The 
first question is whether when a p ly- 
raent has been ordered by a Court 
that Court can be said to be acting 


.s the agent of the judgment-debtor. 
[?his quastion has been decided in 
rnangish^ttithi v. D^}a S‘ietti (1) and 
'^ovin ia Pil ai v. Djscii Qoundan (2). 
Phe ground of the decision is thus 
mt by Coutts Trotter, J , in his judg- 
nent, “If a debt >r’s assets are so 
)laced either by his ova act or by 
)peration of law that if some one 
)ther than he a’one can realise them 
•or the purpose of making payment 
luefrom him, then the act of that 
ether in operating upon the debtors 
assets must be treated as the act of 
the debtor himself, the volition of 
the debtor in such a case being 
neither requisite nor relevant. If 
that be so, it appears to me that the 
words ‘his agent duly authorised m 
that behaUMn S.2)of the Limita- 
bion Act are satisfisd by the act m 
the Judge of the Court which 
authorises the payment ; and that his 
handwriting is rightly described as 
that of the person making the pay- 
ment.” The payment ordered can 
therefore save limitation as the 
ment made by an authorised agent of 


(1) [1918] 35 M. L. J. 575. 

(2) [1921] 44 Mad. 971. 
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to the actual fact of payment and 
not to any order directing payment. 

The main contention of the de- 
fendant is that as the order of 6th 
October 1909 directs payment to the 
decree-t older of this identical sum 
he could have obtained payment at 
once and the fact that he delayed to 
obtain payment could not operate to 
extend the period of limitation, that 
he should have executed the order o: 
6th October 1909 and that as that was 
the only order which could be enforc- 
ed per iod began to run from the date 
of that order and not from the date 
of subsequent payment made in pur- 

I iuance of it. There is a great deal 
of force in the contention that a 
person cannot by his own volition 
defer receiving payment and thus 
keep the decree alive for his benefit. 
But what I have to see is the actual 
language « f the article and not any 
sequence that may arise on the ap- 
plication of that language. Art, 183 
applies only to payment and where 
the Court orders payment, and the 
authorities are that the Court so 
acting is the agent of the defendant, 
the requisites of Art , 183 are satis- 
fied. As regards Art. 182 the cases in 
Venkairoyalu v, Narsimha (3), Kerala 
Varma Valiya Rajah v. Shangaram 
(4), Kormayija v. Krishnanna Naidu 
(5), Bapu Chani v. Mogat Rao (6), and 
Thangi Shettithi v. Duja Setii (1) take 
the view that payment out of a sura 
from Court is a step-in aid of ex^u- 
tion under Art. 182 cl- 5. But -tiam 
Chander Choudhry v. Brojo Sundree 
Debee (7), Fazal Imam v. Meita Singh 
(8) and other cases take a contiary 
view. If the payment out of Court 
irrespective of the date of order on 
which payment is ordered is a step- 
in-aid of execution. I think that it 
can be held with equal force that the 
actual payment under Art. 183 would 
be the starting point of limitation. 
I confess there is a great deal to be 
said in favour of the Calcutta view ; 
but I am bound by the Madras deoi- 


(3) [1880] 2 Mad. 174. 


(4) 

(5) 

( 6 ) 
(7) 


1892 

1893 
1896 
1881 


(8) [1884 


16 Mad. 452. 

17 Mad. 165. 
22 Bom. 340. 
8 Cal 89. 

10 Cal. 549. 
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sions. I am therefore of Opinion on 
the authorities of the Madras High 
Court that this application is not 
barred by limitation. I stay execu- 
tion for one month to enable the* 
defendant if so advised to appeal and 
get stay of execution. 

Execution stage I 
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Odgers and Wallace, JJ. 

4 

T.Sovm Naidu and anothei\ In re- 

Cri. Rev. C. No. 208 of 1923, Decided] 
on 17th December 1923, 

m ★ Criminal P. C., S. S69— Order enhance 
i 7 ig eentehce without notice to accused is void 
and Court can rihear the case, (Case La'S> 
discusted), — Criminal P, Code, S. 439 

A reasonable oppurtunifcy for the aoouaed 
to be beard is an essenual condition precedent 
to the exercise of jurisdiction under S. 439. 
whoQ the Court is cnnsidering the question of 
enhancing the punishment inflicted on him ^ 

Where the conditions laid dovrh by law 
as precedent and requisite to the hearing of 
a case are not observed, the Court acts with- 
out jurisdiction, and its order is, therefore, 
void a6 initio and the case can be rehea d. 

iP 644 0 21 

The Public Prosecutor — for the 
Crown. 

V, L, Ethiraj and T. S. Anantarama 
Aiyar — for Aocuscd, 

Odgers, J. — In this case accused 1 
and 3 were convicted by the Ist class 
Magistrate of Yellamanchilli of for- 
gery for the purpose of cheating (S. 
468 Indian Penal Code), and sentenc- 
ed to imprisonment till the rising of 
the Court ; also 1st accused was 
ordered to pay a fine of Rs. 303 with 
3 months* rigorous imprisonment io 
default, and 3rd accused was fined 
Rs. 150 with two months* rigorous 
imprisonment in default. On appeal, 
the Sessions Judge of Vizagapatam 
confirmed the conviction and sen- 
tences. The case was taken up in 
revision by Devadoss, J.. on the 
ground that the Magistrate had no 
jurisdiction to try the case. The case 
came on for hearing on 27 — 9 — 
before Krishnan, J., who held that the 
conviction was correct but enhance 
the sentences on each accused to six 
months* rigorous imprisonmeni 
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retaining the sentence of fine. Mr. T. 
S. Anantar&man, Vakil for 1st aoous- 
ed, st&ted he had no instructions and 
1st accused did not appear in perso j. 
3rd accused appeared neither in per- 
son nor by pleader. On 25-10-1923 
Krishnan, J. vaoited his previDus 
ordsr. no doubt, because he fouid it 
had befn passed without jurisdiction, 
and directed the case to be posted 
later, on tlie question of enhance* 
ment. The case, therefore, came on 
before Waller, J., on 8-11-1923, who 
referred it to a Bench as the Public 
Prosecutor proposed toargue that Kri- 
shnan, J., had no power to racate his 
order, and the question has according- 
ly been argued before us on that 
point, and also on S. 439 Cr. P. C. It is 
clear that under S 369 Cr, P. C. 
the judgment of this Court 
in a Criminal matter as soon as 
it is signed, is final, and the Court is 
functus offi'Ho as soon as that is done. 
Thereafter there is no power to revise 
or alter that decision: In the matter 
of Oibbons (1) and Queen Emperess t. 
C, P. Fox (2) and Ranga Rao v. 
Emperor (3) where it was held that 
the High Court has no power to re- 
view an order made in the exercise of 
its revisional jurisdiction. The old 
section ran as follows. 

‘No Court, other than a High 
Court, when it has signed its judg- 
ment, shall alter or review the same, 
except as provided in Ss. 393 and 484 
or to correct a clerical error.* Pethe- 
ram, C. J., in 14 Cal. 42 at 
page 47, said: “In as much as it is 
not shown to us that, before the pass- 
ing of this section, any power of re- 
vision existed in the High Court, that 
section did not, in my opinion, create 
any such power.** 

The new section runs as follows: — 

‘Save as otherwise provided by this 
Code or by any other law for the time 
being in force or, in the case of a 
High Court established by Royal 
Charter, by the Letters Patent of 
such High Court, no Court when it 
has signed its Judgment, shall alter 
or review the same, except to correct 
a elerioal error. • 

(1) [18871 U CaL 42 (F. B.) 

(2) [!886] iO Bom, 176 (F. B.) 

(3) [1912] 23 M. L. J. 371. 

1024 M/81 & 82 


It has not been argued that the 
amendment has changed the seopo or 
elfect of the section, and it is not 
shown that any such power is reserv- 
ed to this High Court by its Letters 
Patent. In Rajjab Ali v. Emperor (4), 
in vaich the Full Bench in in the 
matter of Oibbons (1) was followed, 
there occurs the remark: (at p. 63) 


“The result of the decisions of this 
Court subsG juent to t!ie Full Bench 
case seems to be this: that where a 
case is disposed of merely for default 
of appearance or where an order is 
passed to the prejudice of an accused 
person and by mistake or inadver- 
tance no opportunity has been given 
to him to be heard in his defence 
such an order is not one to which the 
ruling in the Full Bench case 
applies.’* In In re. Kunhamad H iji (5), 
it was held that neither S. 364 nor 
S. 439 of the Code of Criminal Pro- 
cedure empowers the High Court to 
revise or review the Judgment of one 
or more of its Judges in a criminal 
appeal or revision. The learned 
Judges (Oldfield and Devadoss, JJ.) 
in a very careful Judgment examined 
all the case-law on the point and held 
as above set out. It appears to me, 
therefore, that Krishnan, J., had no 
power to revise his order of 
27-9-1923 and that his order of 
25-10-1923 must be treated as a 
nullity. 


We have therefore to consider the 
next question under S. 439. Mr- 
Ethiraj for the accused contends that 
the order of enhancement of 
27-9-1923 was passed without juris- 
diction as his clients had no opportu- 
nity of being heard as required by 
3 ub-S. (2) of S. 439. The question is 
whether we have power to come to 
any conclusion with regard to the 
order of enhancement or wheWier we 
should there be falling into the very 
error, I have just pointed out, as we 
have no power to revise 
As pointed out, the accused did not 
appear, Mr. Anantaraman for Ist 
accused asked for an adjournment 
which was refused. He 
reported no instructions, as he was 


(4) [1919] 46 Cal. 60 

(5) 1923 Mad. 426. 
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only retained on the question taken 
up by Devadoss, J. It does not ap- 
pear from the order of Krishnan, J., 
of 25-10-1923, that the learned 
Judge purported to vacate his order 
on this ground, that is, the non-ap- 
pearance of the accused. But we are 
informed that,that was so, and there 
is no reason to doubt that this con- 
sideration induced the learned Judge 
to make the order of 25-10-1923, 
The question is not as to our power to 
revise the order of Krishnan, J., but 
whether we have power to take any 
action as to the order of enhance- 
ment; if Krishnan, J.’s order is one, he 
had power to make, we cannot do so; 
if on the other hand it is an order he 
had no power to make by reason of 
the language of S. 439 (2), Cr. P. Code 
then it seems to me that we are 
authorised to deal with Che question. 
We are not revising Krishnan, J.*s 
Judgment but considering our own 
powers of acting on the petition be- 
fore us. The language of the sub- 

i section is mandatory and is clearly 
enacted as an exception to S. 440. It 
appears to me therefore that if the 
accused had no opportunity of being 
heard, this being clearly an order to 
his prejudice, more than an irregu- 
larity occurred, and that there is 
authority for holding that an order so 
passed was passed without jurisdic- 
Ition. The facts appear as follows:— 
On 14-9-1923 the accused received 
notice to show cause against enhan- 
cement on 17-9-1923. The case did 
not come on, on that day, but on 
27-9-1923. On 28-9-1923, accused receiv- 
ed a second notice dated 20-9-1923 fix- 
ing 8-10-1923 for the hearing of the 
case. A day or two after 28-9-1923 
the accuseds’ Vakil at Vizagapatam 
received a letter from Mr. T. S. 
Anantarama Aiyar informing him 
that the case had been disposed of on 
27-9-1923. The office posted the 
case apparently as soon as a return 
to the first notice was made, but 
while the second notice was outstand- 
ing. I have no hesitation in saying 
that the accused must have been 
embarrassed by this procedure and 1 
hold that they had no reasonable 
'opporturiity under these circums- 
tances of being heard The authority 
for the proposition that an order 


passed in such circumstances is with- 
out jurisdiction is to be found in the 
passage from Rajjab Ali v. Empe^ 
ror 1 4), already quoted. Furiher, the 
learned Judges in Bangka Rao 
Emperor (3), say, following 7 M. H. 
C. R., Appendix 29, that where a 
criminal appeal has been rejected, 
and accused’s pleader had not a rea- 
sonable opportunity of being heard, 
the Court could restore a case to its 
file. They continue: “We have no 
doubt that this is correct, for the 
language of S. 421 required a reason- 
able opportunity to be given and if 
such reasonable opportunity is not 
given, the Court has no jurisdiction to 
dismiss the appeal.” In In re, Kun~ 
hammad Haji (5), Oldfield, J., assumes 
that reasonable notice under. S. 420 
is a condition precedent to the exer- 
cise of the Court's jurisdiction, and 
that that condition not bemg fulfilled, 
there was no previous valid adjudica- 
tion to bar a nearing on the merit?,— 
which is exactly the case here. 
Devadoss, J., m the same case doubts 
the validity of Ranga Rao v. Empe~ 
ror (3), on the ground that the 
Court is not entitled to dismiss 
a criminal revision petition for de- 
fault but should dispose of it on the 
merits. The High Court in that case 
dismissed the petition to restore a 
criminal revision petition dismissed 
for default. Neither of the learned 
Judges in In re, Kunhamma I Haji (5) 
says that the passage quoted from 
above, Ranga Riio v. Emperor (3), is a 
misstatement of the law. I must there- 
fore hold that there is no bar to this 
matter of enhancement being heard 
on the merits. I would, however, add 
one thing. The learned Public Pro- 
secutor has pressed upon us that if 
we come to this conclusion, it will 
open a wide door to revision in crimi- 
nal matters and that it may be appli- 
ed to any manner of .error. I think 
there is no such danger. This case is 
exceptional in its circumstances, and 
has been brought about by the prac- 
tice of the office in posting a case in 
the list, in accordance with one notice, 
while there is another and subsequent 
notice for a different date outstanding.] 
As stated above, we are in no wayj 
reviewing or revising any order of 
Krishnan, J,, but simply deciding that 
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there was no preTious valid adjudica- 
tion to bar a hearing on the merits. 
There must be fresh notice to the 
accused and the case will come up 
afresh for disposal on the question of 
enhancement of sentences. 

Wallace, J. — The question before 
us, as I conceive it, is, whether this 
criminal revision case, taken up suo 
motu by this Court calling on the 
accused to show cause, against 
enhancement of punishment has 
already been disposed of, finally, by 
this Court by the order of Krishnan, 
J.. dated 27-9-1923, or whether it is 
res integra. It is not a question of 
whether the present Bench can sit in 
revision over either of the orders 
of Krishnan. J.. but whether either 
or both of these orders is oh initio 
null and void as being made without 
jurisdiction, and for the purpose of 
-deciding that question, and for no 
other purpose, it is necessary for us 
here to consider the legal effect, if 
any, of these two orders. 

To take the first order of 27-9-1923. 
it was admittedly passed without hear- 
ing the accused, and I think we must 
take it that the accused had no 
reasonable opportunity of being 
heard since Krishnan, J., thought 
it necessary later in the interests 
of justice by meins of a second order 
dated 25-10-1923 to vacate his order 
imposing enhanced punishment. It 
appears that the accused were served 
with a notice of the revision case first 
■on 14-9-1923 in the Vizagapatam 
District for a hearing at Madras on 
17-9-1923, and that a fresh notice was 
-sent to them fixing 8-10-1923 for hear- 
ing which was served on them there 
again on 28-9—1923, and that in the 
meantime the case was posted for 
hearing in this Court on 27-9—1923 
and heard. A pleader, who had 
appeared for them earlier in the case 
before the question of enhancing the 
punishment was taken up suo motu, 
appeared on 27-9-1923 on seeing the 
cate posted on the notice-board. He 
was not instructed to argue the ques- 
d;ion of enhanced punishment on be- 
half of the accused and he therefore 
■only prayed for an adjournment which 
was refused In these cirumstances. 1 
think it clear that the provision in 


S. 439 (2) of the Criminal Procedure 
Code that “no order under this section 
shall be made to the prejudice of the 
accused unless he had an opportunity 
of being heard either personally or 
by pleader in his own defence’* had 
not been followed in this case. 

The next p3int is whether such 
failure /y)so rendered the order 
passed on 27-9-i923 null and void. 
Wo have been referred by the accused’s 
counsel to several rulings. In Shanrnu^ 
gam Chettiar v. Atagia Nambiya Filial 
(6), this High Court set aside an order 
of a lower appellate Court dis posing of 
an appeal on the date previous to the 
date fixed for hearing on the ground 
that such a proceeding was a material 
error in procedure. It is not stated, 
however, that the order of the lower 
appellate Court was ab initio null 
and void. In King Emperor v. Romesh 
Chandra Gupta (7). a case of 1917, 
the High Court of Calcutta, having 
first held that S. 439 (2) had been 
sufficiently complied with, when the 
District Magistrate, before referring 
the question of enhanced punishment 
to the High Court, had heard the 
accused, and after itself enhancing 
the punishment accordingly, subse- 
quently reviewed its own order and 
set it aside on changing its mind and 
holding that the accused had a right 
of being heard before the High Court 
itself. The Court also did not treat 
its first o.-der as null and void but re- 
viewed” it, as it says. With respect 
I doubt very much the correctness of 
this ' decision since it appears to me 

that S. 369 of the Criminal Procedure 
Code, as interpreted by that and other 
High Courts does not confer on, a 
High Court any power of review on 
the ground that its former viev was 
wrong. See for example Queen Em- 
press v» Durga Charaft (8), Queen 
Empress r. C, P, Fox (2). In the 
matter of Gibbons (i) and In re Kun- 
hammad Haji (5). Nor does any other 

statute or Letters Patent 
a power. The Judges in the C, W. N. 
case seem to me clearly to hare over- 
looked or brushed aside the fact th*t 
they had no power to review their fii;st 


(6) [1882] 2 Weir 475. 

(7) [1917] 22 C.W.N. 168. 

(8) [1885] 7 All. 672. 
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order. In re Rao (3) a Bench of 

this Court was asked to review its 
order dismissing for default a Crimi- 
nal Revision Petition by a party 
against an order of the Sessions 
Judge ordering his re-trial, and it was 
held that no party coming up in revi- 
sion can claim such a right. It is 
pointed out to us that in that case the 
Bench approved of an earlier ruling 
of this Court in which it was held that, 
where an appeal had been rejected 
under S. 4'ii of the Criminal Procedure 
Code without the appellant’s pleader 
being heard, (or more correctly without 
the appellant or his pleader having had 
an opportunity of being heard) the 
Court could restore it to file, and 
this was explained to be a right in- 
herent in S. 421 itself, because that 
section implies that such reasonable 
opportunity must be given before the 
Court has jurisdiction to dispose of 
the appeal. In spite of some loose- 
ness of language, if I may use that 
expression with respect, in the con- 
cluding portion of that judgment 
implying that in British India, Courts 
have no power whatever, to restore 
criminal cases to file, since there is no 
statutory provision for such a course. 
I think the ratio decidendi of that 
decision is, that a High Court has as 
a rule no power to review its order 
jn revision, because the power to 
revise, is purely a discretionary power 
regarding the exercise of which no 
party has a right to be heard at 
all; but that where a party has a legal 
right to be heard and yet has not 
been given the opportunity of being 
heard the Court can and could restore 
the case to file. Under what statu- 
tory power it so restored it is by no 
means made clear in that judgment. 
Obviously S. 439 (2) gives to an ac- 
cused person a right of audience 
similar to that given by the proviso to 
S. 421 (1) and it would seem reason- 
able that, if the failure by the Court to 
observe the latter provision some 
how creates a right in the Court to 
restore the case to file, so ought a 
aimilar failure to observe the former 
provision. The only difficulty is 
where is that to be found? It is clear- 
ly, as already indicated, not a right 
of review of judgment. Can it then 
zaasanably be held that disregard of 


such a nature of the provisions of the 
Code deprives the Court of its jurisdic- 
tion, so that its order is null and void. 
That is I think the view underlying 
the 23 M. L. J. case. It is also the 
view taken, obiter no doubt, by Old- 
field, J.. in 46 Mad. : 82 and I think 
with respect that it is a sound judicial 
view, and that a reasonable oppor- 
tunity for the accused to be heard is 
an essential condition-precedent to 
the exercise of jurisdiction under S. 
4 39, when the Court is considering the 
question of enhancing the punish- 
ment inflicted on him. 

I am of opinion then, that the condi" 
tions laid down by law as precedent 
and requisite to the hearing of this case> 
not having been observed, the Court 
acted without jurisdiction, and its 
order i^i therefore void ab initio 
and on this ground and on this alone 
I would base my decision. I would 
therefore hoH that the first order 
of Krishnan, J , was without jurisdic- 
tion and therefore void. The {lucstion 
of the second order is therefore imma- 
tarial and the passing of it was 
unnecessary. It follows th&t this 
High Court has net yet pronounced a 
valid legal judgment in this Criminal 
Revision case and it is therefore open 
to this Court to hear the case on the 
merits. 
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Spencer and Devadoss, JJ. 

C. K. Subrainania Mudaliar ani 
others — Petitioners. 

V 

Parasuramier and of/icrs— Respoii- 
dents. 

Civil. Rev. No. 389 of 1921 Decided 
on 16th August 1923, from the order 
of District Court, Coimbatore D/-12th. 
April 1921. 

% Religious Endowments Act^ {XX of J86S,f 
S. 18 — Application for leave to sue must speci^g 
charges — Leave to sue ail or any of the respon~ 
dents is not proper. 

In an application for leave to sue under S. 18 
the applicant must give definite partioulan 
of the charges he makes, and the order giving 
leave ought to refer clearly and speoifioally in 
those charges. A aanotion, in general teron 
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v» ^ 

;^Wiog leave to aue aay or all the respondeats, 
leaving the petUlooer to ohoose whiob of them 
-they will proceed against* ia improper as it 
iSUppUes the petitioner witn an instrument for 
extortion and makea it possi Ve for him to let 
oft the parsons most responsible and get other 
members who are less guilty made to aooount 
vceverally for the trust property. [P 015, C 1) 

5. Aftitkiah Jtfa /ti/tar— for Peti- 

tioners. 

A, V, Visoimthi Sdstri^l )r Rea- 
ipondents. 

Judgment. — We feel ooastrained to 
interfere with the District Judge’s or- 
•der granting leave for the institution 
of a suit in the form in which that 
leave has been given as it appears 
that he has not exercised the power 
-conferred on him by section Id of Act 
XX of 1863 in the manner contempla- 
ted by that provision of law. The 
allegations are extremely vague and 
indefinite* and the charges 2 to 10 as 
to breach of trust are no more speci- 
fi.c than the respondent’s accusations. 
'The sums of money kept uninvested 
in 1st counter-petitioner’s hands, or 
lent to strangers, other sums said to 
■be unaccounted for, the items of 
liemple property dealt with contrary 
4:o the interests of the trust are not 
specified, with the consequence that 
the suit may be based on charges 
which have not been clearly made the 

I rubject of the order. The giving of 
lanction against any or all of the res- 
pondents leaving the petitioners to 
shoose which of them they will pro- 
seed against, is also improper as it 
mpplies the petitioners with an 
instrument for extortion and makes 
it possible for them to let off the per- 
sons most responsible and get other 
members who are less guilty made to 
aooount severally for the trust pro- 
perty. The Judge’s order is there- 
fore set a*id 0 and he is directed to 
make a fresh enquiry after calling 
upon the petitioners to give definite 
particulars of the charges made by 
them, and after affording the counter- 
petitioners an opportunity to explain 
them. • / • 

He may then grant leave to the 
petitioners to proceed upon any 
charges which he finds to be prima 
facie established against such of the 
-bounter-petitioners who in the opinion 
of the Judge are to be held respon- 
aible. ^ 
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In making the above enquiry it 
will be open to the Judge under his 
powers given by S. 19 to have 
the accounts of the Committee pro- 
duced and inspected in Court by the 
parties or their vakils. 

But the report of the two High 
Court Vakils who were asked to 
enquire into the allegations is not 
evidence as the judge is not entitled 
to delegate to ethers the duty of 
forming an opinion upon the facts be- 
fore him and the Vakils in question 
were not appointed as Commissioners 
to make a local investigation upon 
any matter which could not have been 
enquired into, in open Court with 
equal convenience. The petition is 
remanded for fresh enquiry. 

The Respondents are directed to 
pay the costs of the petitioners iu 
this Court and to bear their own. 

Case remanded* 
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SCHWABE, C. J. AND WALLER, J. 

(5'u’a) Suhramania Pillai — Peti- 
tioner — Appellant. 

V 

Rakkumutku Mooppaa and another 
Petitioner and Counter Peti toner — 
Respondents. 

A. A. A. O. No. 41 of 1922, Daoidoi 
an 27th September 1923, against the 
Order of Addl Sub. J, Ramnad at 
Madura in A. S. No. 81 of 1921. 

Decree -Consent decree in a mortaag^ 
suit fixing time for payment is not a prelimi- 
nar^ decree and is excusable. 

Where a compro His® decree was paised by 
which in default of payment by defendants of a 
certain amount p aintift was to execute the 
decree afier the fixed date personally against 
defendant No. 1 and also by sale of the mort- 
gaged property ani a’so out of the other pro- 
perties of the other defendants. 

field : that the decree was a consent de- 
cree and was executable being not a 
ry decree. 1^ C 1 « ij 

ditnor — Untenable plea by guardian. 

Failure to take wholly untenable o^ 3 ®ctjon i® 
no negligence of the guard’an. I” O 

W. Srinivasa Aiyangar for K. S, 
ChampeJeesa Aiyangar — for Appellaut- 

K. V, Sesha Aiyangar— for Rea- 

ps ndent.’ 
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Waller, J. — The facts are these. 
Plaintiff brought a suit on a mort- 
gage executed to him by defendant 1 
for himself and as guardian of defen- 
dant 2. The suit was compromised 
and a decree was passed which pro- 
vided : 

(а) that the amount due to plaintiff 
was Rs. 2C0, out of which he was to 
give up Rs. 30 ; 

(б) that Rs. 170 were to be paid by 
defendant by a certain date ; 

( (c) that in default plaintiff was to 
jcover Rs. 200 and interest by exe- 
uting the decree, (1) personally 
gainst defendant 1, (2) by selling the 
aortgaged-property and (b) out of the 
ther property of defendants. 

Defendants defaulted, after which 
four attempts were made to execute 
the decree. Defendants had notice of 
the applications and on one occasion, 
they actually appeared. On that oc- 
casion, they did not contend that the 
decree was unexecutable, but merely 
asked for the adjournment of the sale. 
This is the fifth attempt at execution. 
Before the Munsif both the defen- 
dants appeared. Defendant 1 pleaded 
that he had made certain payments to 
plaintiff. These the Court refused to 
recognise. 

Defendant 2 contended : (A) that 
he was not bound by the decree and 
(B) tbatthe decree was unexecutable, 
as it was merely a preliminary decree. 

The Munsif found against him on 
both points and he appealed. His 
appeal was unsuccessful before the 
Subordinate Judge, against whose 
order he has again appealed. 

On the first question, that is to 
say, whether the decree is biJuding on 
defendent 2, it is clear that he was 
properly represented in the suit and 
that the Court granted permission for 
the compromise as far as he was con- 
cerned. The decree against him is 
Talid and binding and he cannot now 
question it. On the 2nd, we think 
that the Courts below were right. 
What was passed was not a prelimi- 
nary mortgage-decree but a decree by 
oonsent. In a case not unlike this, 
HemtnJralal Singh v. Fakir Chand (1) 
it was decided that a compromise- 


decree could not be treated as a pre- 
liminary decree, the intention of the 
parties being that in default, the de- 
cree-holder should be entitled at once 
to realise the amount due to him by 
the sale of the properties covered by 
the decree. In another case of a con- 
sent- decree, passed on a mortgage 
suit, Arumhati t. Fam Niranjan (2), 
a similar conclusion was arrived at. 
We find in this case that the decree 
that was passed by consent was not a 
preliminary decree and was execu- 
table. 

A third question was raised and 
found against defendant 2. De- 
fendants had had notice of the four 
previous attempts to execute the dec- 
ree and never appeared to contend 
that the decree was unexecutable. 
The lower Courts found that it was 
not now open to them to raise such a 
contention. It is not necessary for 
us to decide the appeal on this ground. 
Defendant 2 argues that he cannot 
be bound by his guardian’s negligent 
ce, in not appearing to oppose exe- 
cution. It is not apparent how the 
failure to take a wholly untenable 
objection can be described as negli- 
gence. 

Appeal dismissal with costs. 

Appeal dismissed* 

(2) [1920] SSlTc. 299. 
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Krishnan, j. 

Kandasami Oouridan and another- 

Petitioners, 

V 

Suhbai Ooundan and another — Res- 
pondents. 

C. R. P. No. 822 of 1922, Decided on 
6th December 1923, from the order- of 
the District Court of Coimbatore ia 
C. M.A. No. 34 of 1922. 

(a) Court Fees Act^ S, {V) (a) and (4)“^ 
Specific plot falls within ^^(d). 

A anil for the recovery of a epecific plot of 
land aituated within a permanently aettled 
estate but not constituting a definite abara- 
tbereof or aeparatcly aaaeaaed to revenue tails 
-within Cl. (y) (d) »nd not under Cl. (t) (o) pr (o) 
of S. 7. Court-lee ahould therefore be paid on 
the market value of the property in 
S3 A. 630, foil. [P 647 C 1, 21 


U) 1923 Cal. 627. 
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(b) Civil P, C., O. 7 Rr. 10, 11— A court 

tbould reject plaint on refusal of plaintiff to 
pay court fee though for claim exceeding court's 
jurisdiciion. 

Where the court d'reoked plaiutlft to pay 
court'fee on market value but the plaintiff did 
not pay and the court held that the aubject- 
matter of ibe suit exceeded its jurisdiction and 
directed the return of the plaint for presents- 
tioD to a superior Court. 

Heldiihni the procedure of the court was ille- 
gal. The court should have first called upon 
the plaintiff to state the market value and then 
directed him to pay the proper court-fee on his 
plaint and on his failure to do so rejected the 
plaint. If the plaintiff paid the requisite court- 
fee and it was then found that the valuation of 
the suit went beyond the jurisdiction of the 
court the plaint should have been returned for 
presentation to the proper court. (P.647, C.2J 

8,Subramania Aiyai — for Petitioners. 

C. S, Venkata Chciriai — for Respon- 
dents. 

.Judgment.— The question that has 
been raised in this Civil Revision 
Petition is one of jurisdiction. The 
suit is brought for possession of a 
plot of land which forms part of a 
zamindari estate, by one ryot against 
another and the question which arose 
and which was tried as a preliminary 
point by the first Court was, “ Is the 
suit properly valued for purposes of 
Court-fee and jurisdiction ?*’ The Dis- 
trict Munsif held that S- 7 (ij) (d) of 

I the Court Fees Act applied as the 
land formed part of an estate paying 
revenue to Government but was not a 
definite share of such an estate and 
was not separately assessed as men- 
Itioned in els. (a) to (c), and that there- 
fore court-fee should be paid on the 
market value of the land. But, with- 
lout fixing the market value, he direc- 
ted the plaint to be amended, and the 
ad valorem court-fee to be paid on 
such value. That order was not obey- 
ed and, instead of. rejecting the plaint, 
what he did was this. He considered 
that the market value of the land p/us 
the value of the other reliefs claimed 

made the subject- matter of the suit 

exceed his jurisdiction and directed 
the return of the plaint to be presen- 
ted to the proper Court. On appeal, 
the District Judge held that the suit 
fell within cl. 7 {v) (a) of the Court 
Fees Act as the land was in his opi- 
nion a definite share of an estate pay- 
ing annual revenue to Government 
under clause (a). 


The construction of 3. 7, cl. V (a) to 
((f) has been the subject of considera- 
tion both in this Court and in the 
Allahabad High Court. In Gotlavarty 
Sundaramma v. Godavarty Mangamma 

(1) it was held that sub-clause (a) re- 
ferred only to a definite fraction or 
share of an estate, and not to any 
piece of land which formed a plot de- 
fined bv metes and bounds included 
in an estate : in other words, that the 
clause would apply only when the 
suit was for a half, one-third or any 
other fractional share of the entire 
estate. That view was followed in 
two unreported cases of this Court, 
S. A. Nos. 886 of 17 and 711 of 1915. 

and also in C/iam/a /I v. Bishan Singh 

(2) . It seems to me that that view is 
correct and I respectfully follow it. 
If that is correct, this -suit should 
have been valued under sub-clause (d) 
and not under sub-clause (a) of S. 7 of 
the Court Fees Act. It is clearly ex- 
cluded from the second part of sub- 
clause (a) because it is not recorded 
in the Collector’s register as separate- 
ly assessed with annual revenue, the 
paiinash register being not such a 
register as the collector s register re- 
ferred to. In these circumstances the 
suit should have been valued, as 
held by the District Munsif, under 
sub-clause {d) of S. 7 (v) of the Court 


‘ees Act. ^ , , , 

But the District Munsif should not 

ave returned the plaint to be present- 
d to the proper Court at the stage 
:e did, as that was not a proper order 
here He should have first called 
ipon the plaintiff to state what the 
aarket value of the land was and 
,fter taking evidence as to that value, 
f disputed, which may be adduced on 
fither side, he should have himself 
leterrained what the market value 
vas and then he should have called 
ipon the plaintiff to pay the proper 
3ourt Fee on that valuation, giving 
lim a reasonable time to ^ 

payment ; and, if he then faUed to 

nake the payment, he 
rejected the plaint, but it I*® 
payment and if it was found that the 

valuation of the suit went his 

jurisdictio n, then return the plaint t 

(1) [1918] 34 M. L J. 558. 

(2) [1910] 33 All. 630. 
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for presentation to the proper Court. 
The Munsif was not justified in re- 
turning a plaint which was not pro- 
perly stamped.* 

I must therefore set aside the order 
■of both the lower Courts and remand 
the case to the Court of first instance, 
and direct that Court to decide what 
the market ralue ■ f the land is, and 
then dispose of the case in the light 
of the observations above made. 

As regards costs, if the District 
Munsif rejects the plaint or finds 
finally that ho has no jurisdiction to 
try the sui(, the petitioner will have 
his costs of this revision-petition and 
of the appeal in the lower Court : and 
the costs before the District Munsif 
will be disposed of by the District 
Munsif himself. If, on the other 
hantl, the District Munsif finds that 
he has jurisdiction to try the suit and 
tries it, all costs here and below will 
abide and follow the final result of 
the suit. 

Order set aside 
Case remanded , 
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Phillips and Odgers. JJ. 
Kris}, na Plaintiff — Petitioner. 

V. 

Subralimania Aiyar and ayiother — 

Respondents. 


Mayavaram in I. A. No. 187 of 192:>. 

Civil P. C t O, SB i?, 10 — Refusing to make 
annij" 'C^ r'?' 0, 1 i?, 10, 

Where circumstan^cea render it necesaary, 
the Court may add a tnerson interested in the 
equity of redenopticn^ai a party even after the 
preliminary decree and, can re-open the decree 
BO far as the added pavrty is concerned. An 
order in a mortgage-auil\ refusing to make party 
a purchcaer at an aucticin held before, but con- 
firmed after the suit is >,Dot an order within 
Tl. 10 of O. 22 and is not appea’able.fP. 649 C. 1] 

K, V. Krishnasw^^y Aiyar and K» 
Karasimfia Aiyaiig'^^for Petitioner, 

. P, H, Ganapathi Aiyar, T, R, Rama- 
■Chandra Aiyar and Panckapagesa 
Aiyar — for Respondents. 


Phillips, J . — This appeal is against 
the order of the Subordinate Judge of 
Mayavaram refusing to add the two 
respondents as parties after the preli- 
minary decree in a mortgage suit 
brought by the plaintiff had been pass- 
ed and before the final decree. A por- 
tion of the mortgaged property had 
been attached by the 2nd respondent 
and was brought to sale by him on 
the 18th of July 1921. A portion of 
the properties was purchased on that 
date, by the 1st respondent, but the 
sale was not confirmed until Decem- 
ber 1921. In the meanwhile, in No- 
vember 1921 the plaintiff brought hii 
Slit. Some other properties which 
had been sold in July had been pur- 
chased by a third party but that sale 
was set aside because the balance of 
purchase-money was not paid and 
they were again brought to sale in 
March 1922, when they were purchased 
by the 2nd respondent. As those per- 
sons are interested in the mortgaged 
property, the plaintiff sought to add 
them as party defendants to his suit 
before he obtained the final decree. So 
far as the 2nd respondent is concern- 
ed, it is perfectly clear that he pur- 
chased the property during the pen- 
dency of the plaintiffs suit an 1, conse- 
quently the provisions of O. 22, R 10 
are aoplicable in his case. Under 
that rule he can be added as a party 
at any time during the pendency of 
the suit and inasmuch he has pur- 
chased the mortgagor's interest in a 
* portion of the property, it is certainly 
desirable that he should be added, for 

pendente lite he 
has become subject to all the liabi- 
Ities of the mortgagor and consequent- 
ly can nise Ho defence to this suit 
which the mortgagor could not raise. 

The case is somewhat different as 
regards the 1st respondent. He un- 
doubtedly purchased the property 
before ihe suit was filed ; but inasmuch 
as his sale was not confirmed « ntil 
after the filing of the suit t'ne plain- 
tiff could not make him a party, be- 
cause he would have been met with 
the objection that this respondent had 
not at that time any interest in the 
land ; but inasmuch as the creation 
of the interest dated back to July, and 
the only action taken by the r^s- pen- 
dent in order to create that interest 


A. A. O. No. 69 of 1923 and C. R. P. 
No. 211 of 1923, Decided on 24th Janu- 
ary 1924, from the order of Sub. J. 


having purchased 
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-was the miking of his bid in July 
19U, his interest must be deemed to 
diave been created before the suit was 
filed. O. 22, R. 10 is, therefore, not 
applicable in his case We are then 
asked by the appellant to apply the 
provisions of O. 1. R. 10 and in the 
©xtrcise of our discretion to add him 
as a party defendant in order to avoid 
■the necessity of filing a fresh smU 
against him. The learned Suborii 
nate Judge deoiined to make him a 
party relying on a decision of the 
Additional Judicial Commissioner of 
Nagpur Rajhunath v. S'ieolal (1), in 
which it was held that it was not com- 
petent to add parties after a prelimi- 
nary decree. We have, however, the- 
authority of Keith v. Butcher {‘2) for 
holding that even after a judgment 
had been pronounced in an action for 
foreclosure, a party was allowed to 
be added before the judgment had 
actually been drawn up and entered. 
That would appear to be a somewhat 
stronger case than the present one. 

i !To doubt in the present case as the 
1st respondont had no opportunity of 
meeting the plalntltf's case in its ear- 
lier stages, it would not be fair to im- 
plead him as a party and make him 
Liable to the preliminary decree already 
passed without giving him an op- 
portunity of meeting it. On the other 
hand, it is open to the Court to add a 
party and allow the prior proceedings 
to be re-opened s > far as'he is concern- 
ed and we are now asked to allow this 
bo be done rather than drive the plain- 
tiff to another suit. There are circum-, 
Is'tanoes in this case which seem to 
[render the former course desirable. 
Tbe 1st respondent has purchased this 
property subject to the mortgage and 
in the sale-proclamation the mortgage 
was praotioaliy admitted by the decree- 
holder. This statement by the decree 
holder is not binding on the 1st res- 
pondent, but ha may be given an op- 
portunity now of proving that the 
mortgage was not valid so far as his 
property is concerned. On this con- 
fiitioD we direct that he also be added 
«s a defendant 

^ As the appellant has succeeded en- 
tirely so far as the 2ad respondent is 

" (1) [1917] 13 N. L. R. 69. 

.(2J . 11881] 25 Oh. D. 750. 
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concerned, the 2nd respondent will 
pay half the plaintiff's costs in the 
appeal. The Ist respondent will bear 
his own costs. 

A preliminary objection was raised 
that no appeal would lie against the 
Subordinate Judge’s order, but so far 
as the order relates to the 2nd respon- 
dent, the appeal would lie under O. 22, 
R. 10 ; but inasmuch as that rule is not 
applicable to the Ist respondent, the 
appeal would not lie under O. I. R. 10 
but as the order is one and the same, 
we will deal with the case so far as 
the Ist respondent is concerned in the 
Revision Petition, which has also 
been file 1. There will be no costs in 
the Revision Pet tion. 

Appeal '.iIloweL 
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KRlStiSAN AND WALLER, JJ. 

Akkamma Shetti — Appellant. 

V. 

Chandro Shetti — Respondent. 

S. A. No. 73 of 19-2'2, Decided on 
15th October 1923, from the order of 
District Court of South Kanara, 
D/- »th March 1922. 

^ Laidlord and Tenant— ^Condition in 
decree must be clear to j forfeiture. 

Where the Court said in iw appeUte 

judg neat “ time for payment one month from 
this date” and did not ear anything about 
non-payment leading to forfeilure being 
enforced. 

Held: where forfeiture is sought te be enforced 
by a landlord under tbe terms of a decree, he 
shoull prova conclusively that the decree 
which he is executing bas given him that 
right. The Court ought to lean in favour of 
the 'eoaut against forfeiture rather than in the 
landlord's favour, [P- 650, C, 1 & 3] 

B. i^itarama Rao and K. Srinivasa 
Rao — for Appellant. 

K, Y. Adiga — for Respondent. 

Judgment— This appeal raises the 
question whether the respondent the 
tenant has lost his right to hold 
possession of the property by forfei- 
ture. The sui^ was brought by the 
landlord, the appellant before us, for 
recovery of rent and also for enforcing 
the right of forfeiture which he had 
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under the lease-deed for non-payment 
of rent. The first Court decreed a 
certain sum of money for rent and 
directed that if that amount was paid 
within one month from the date of 
the decree, the forfeiture would be 
relieved against : accordingly the 
tenant paid a sum of over Rs. 200 into 
Court in time : but unfortunately for 
him, there was an appeal to the Sub- 
Court and that Court increised the 
amount of rent payable by about 
Rs. 21. The question we have to 
consider in this case is 'whether by 
the decree of that Court, the payment 
of the Rs. 21 within one month from 
the date of that Court’s decree was a 
condition precedent to the forfeiture 
being relieved against or not. The 
Munsif held that it was, and the 
money not having been paid in time, 
he enforced the forfeiture and directed 
possession to be given to ihe landlord 
of the lands in suit. On appeal, the 
District Judge had held that the decree 
of the appellate Court is not so clear 
as to make it necessary to construe 
it as leading to forfeiture if the extra- 
money that was ordered to be paid by 
that Court was not paid within one 
month from the date of its decree. 
The matter is cot very clear on the 
wording of the appellate Court’s 
decree or of its judgment. What the 
Court said in its appellate judgment 
after deciding that Rs, 21 more should 
be paid was “time for payment one 
month from this date.*’ That is the 
last sentence in that judgment but it 
did not say anything about non- 
payment leading to forfeiture being 
enforced. In the decree that was 
drawn up, the language used, is not 
any the clearer. It says “ that the 
defendants do pay to the second plain- 
tiff within one month from this date 
Rs. 21 for sundries claimed in the 
plaint in addition to the money 
already decreed by the lower Court.** 
Then it says lower down after making 
order as to costs “ that in other 
respects the lower Court’s decree is 
confirmed,*' The matter, we think, is 
left in ambiguity as to whether the 
non-payment of the extra Rs. 21 
would lead to forfeiture or not. In 
■oases of this sort where forfeiture is 
Isought to be enforced by a landlord 
lander the terms of a decree we think 


it right that he should prove conclu- 
sively that the decree which he is 
executing has given him that right- 
The Court ought to lean in favour of 
the tenant against forfeiture rather 
than in the landlord’s favour in such 
cases. We are not prepared to saY 
that the District Judge is wrong in. 
holding in this case that the deores 
does not make it clear that forfeiture 
will be involved if the extra Rs. 21 is 
not paid within one month. What 
exactly was meant by a month*s time 
being given is not very clear. 

In these circumstances, we are not 
prepared to differ from the District 
Judge in his construction of the 
decree. We must therefore dismiss 
the appeal, but in the circumstances 
of the case as neither of the parties 
can be said to be free from fault, we 
direct that each party do bear his 
costs throughout. 

Appeal iUsmissecL 
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Kumaraswamy Sastry and 
Waller, JJ. 

Venkat Reddy — Defendant — Appel- 
lant. 

V 

Kunjappa Gounian and others^ 
Plaintiffs and Defendants — Respon- 
dents. 

S. A. No. 1046 of 1922, Decided on 
25th October 1923, from the Decree of 
the Sub. J., Vellore in A. S. No. 72 of 
1921. 

^ (a) Citil C O. Si R. 5 — On order ab- 
solute rights of strangers are not affected. 

The effect of omission of the words ** aad 
thereupon the defendant's right ta redeem and 
the security shall both be extinguished ** ia 
that the mortgage itself is alive for all 
purpose! as regards persons having an inte- 
rest who are not made parties to tbe mortgage 
suit. [P 653 C 11 

% (b) Transfer of Property Act. Ss.Tiand 
75 — Second suit for sale against persons 
entitled to redemption but who were not- made 
parties is tenable even by an auction purchaser, 
and the defendant is bound to pay the amount 
of the decree resulting in the purchase without 
additional interest if the mortgagee was at fault 
ani auction purchaser was enjoying the pro- 
ceeds of the property. 
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The first defendant the father of defendants 
and 3 mortgaged certain properties to the 5th 
defendant. Plaintifi purchased the mortgaged 
properly in execution of a decree on the rnort* 
gage. The amount of the purchase money was 
more than sufficient to discharge the mortgage 
debt. Subsequent to the above mortgage in 
favour ot the 5th defendant but prior tothe 
sale at which the plaintiff became the puroha« 
ser* the 4th defendant became a purchaser 
under auction of one half of the mortgaged 
property, the auction being in execution of a 
money decree obtained against the father of 
defendants 2 and 3. The 4th defendant was 
not made a party ti the suit by the 5th defen- 
dant though the 5th defendant had notice 
of the 4th defendant’s right. Plaintiff sued 
defendants 1 to 5 for recovery from the 4th 
defendant of the balance of the 5th defendant's 
mortgage-debt, and interest from the date of 
the mortgage up to the date of the plaintiff s 
sale together with future interest and for sale 
of the properties in his posseision in default of 
payment. 

Held : that plaintiff being assignee in law 
of the original mortgagee’s right owing to his 
purchase at the Court sale, could file a second 
suit for sale on the mortgage as against persons 
who were not parties to the prior suit, that the 
41b defendant was only entitled to redeem the 
mortgage on payment of the amount of the 
decree in execution of which the property was 
purchased by the plaintiff and that the plain- 
tiff had no right to future interest since he 
had been in possession of one half of the pro- 
perties purchased by him and the whole 
difficulty was due to the omisaion to make the 
4th defendant a party to the original mortgage 
suit. IP 651 0 1 & 2; P 655 C 2 & P 656 C 2J 

So-mayya—ior Appellant. 

M. Patanjali Sasiri—lov Respon- 
dents. 


Judgment.— The 4th defendant is 
the appellant. The suit as originally 
framed was one for foreclosing a 
mortgage executed by the 1st defen- 
dant and the father of the 2nd and 
3rd defendants on the 3rd of April, 
1914 in favour of the 5th defendant. 
The 4th defendant was the auction- 
purchaser of one half of the proper- 
ties mortgaged in execution 
money-decree obtained against the 
father of the 2nd and 3rd defendants. 
He was not made a party to the suit 
on the mortgage. A decree was pass- 
ed in the mortgage suit (O. S. No. loo 
of 1917 filed by the .5th defendant) on 
the 5th of October 1917. for Rs. 
723-7-9 with costs and future inte- 
irest. The plaintiff became the pur- 
'ohaser of the properties in execution 
of the mortgage decree for Rs. 757 on 
Ithe 3rd of July 1918, When he at- 
tempted to take possession of the pro- 


perties, the 4th defendant resisted the 
claim in so far as the half-share of 
defendants 2 and 3 was concerned 
and the plaintiff was referred to a 
suit. He then filed the present suit 
out of which this second appeal 
arises. 

The prayers in the plaint are that 
the plaintiff’s rights as auction pur- 
chaser may be declared ; that the 4th 
defendant may be directed to pay the 
plaintiff the balance of the mortgage 
debt and interest from the date of the 
mortgage up to the date of the plain- 
tiff’s sale which he says amounts to 
Rs. 867-8-0 with future interest and 
then to redeem the plaint properties, 
that in the event of the properties 
not being redeemed, the 4th defen- 
dant should be deemed to have lost 
his equity ofredemption, and that on 
the happening of such an event the 
4th defendant should be directed to 
deliver possession of the properties 
to the plaintiff. A prayer was subse- 
quently added asking for a sale of the 
properties if they are not redeemed 
and possession given and for the re- 
covery of any balance from thedefen- 

dants. . , ... 

The 1st defendant filed a written 

statement pleading that he is not in 
possession of the plaint propertie^ 
that he never obstructed the plaintiff 
from taking possession and that there 
is no cau«e of action against him. 
Defendant 2 and 3 filed no written 
statements. The 4th defendant filed 
a written statement pleading tncer 
alia that his father bought on^halt 
share in the plaint properties in ourt 
sale and was put in possession, that 
his father was and after his death 

he, the 4th defendant, is 
possession, that the plaintiff and 
his mother-in-law (the mortgagee) 
had notice, that although they 
had notice, the plaintiff m U b- 
No. 156 of 1917 when she sued on the 
mortgage did not implead the 
defendant as a P^rty. that the decren 
in that suit does not hind the 4 th de- 
fendant. that when a <^““1 decree was 
passed in the mortgage suit the mort- 
gage became extinguished and no 
cause of action exists as on the mort- 
gage, that he never obstructed the 
plaintiff from taking possession of 
the properties, that a suit, for fore- 
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closure would not lie as the mortgage 
was a simple mortgage, that the 
plainti f dtes not derive any rights 
under the mortgage, he being simply 
an auction-purchaser in a Court 
and not a party to the original mort- 
gage, that even assuming that the 4th ’ 
defendant has to redeem, he is not 
bound to redeem the whole mortgage, 
that the persons whose share he 
bought were divided from the 1st de- 
fendant and they received only Hs. 
100 out of the moi-tgage-money and 
that he is only bound to pay Rs. 100 
and not the whole amount due on the 
mortgage if he should be directed to 
Tedeem the property On the amend-. 
Tnent of the plaint by adding a prayer 
for sale an additional written state- 
ment was filed by the 4th defendant 
pleiding that the plaintiff has no 
aright to bring the properties to sale, 
that his claim for iuch a relief is bar- 
red by limitation, that the mort- 
gage was discharged before the date 
of the suit and that there was no 
mortgage on which any decree could 
.be passed. 

The District Munsif passed the 
usual mortgage decree for sale in 
favour of the plaintiff for Rs. 
1,041-1 -7 with costs and further in- 
terest. An appeal was filed by the 
4th defendant against this decree 
which was dismissed by the Subordi- 
nate Judge. 

The two questions arising for deter- 
mination in the Second Appeal are 
whether the plaintiff who is only an 
auction — purchaser in execution of a 
mortgage decree can sue on the ori- 
ginal mortgage either for foreclosure 
or sale and if so whether he can re- 
cover the whole amount due on the 
mortgage or only the difference bet- 
ween the amount for which he pur- 
chased the properties and the value 
of the property which is in the pos- 
session of the 4th defendant, he hav- 
ing admittedly got pos-'ession of the 
other half of the properties. 

. There can be little doubt on the' 
facts that the original mortgagee not 
having made the 4th defendant a 
party to the mortgage suit, the right 
of the 4th defendant to redeem would 
uot be extinguished and the 4th de- 
fendant weuld have all the remedies 


ooen to him which he would have 
bad if he had been made a party. It 
is contended by the appellant that 
the plaintiff in the mortgage suit who 
had notice of the 5th defendant's 
rights not having joined him but hav- 
ing elected to proceed to sell the pro- 
perties in bis absence and to obtain 
a final decree against the original 
mortgagors for any balance cannot 
now proceed as regards tho property 
in the possession of the 4th cefendant 
who claims as the son of the auction- 
purchaser in execution of a money 
decree against defendants : and J 
who admittedly were entitled to a 
half share in the properties. Wa do 
not think that this contention is 
sound. Order -34, R. 1 of the Civil 
Procedure Code enacts that subject to 
the provisions of the Code all persons 
having an interest either in the mort- 
gage security or in the right of re- 
demption shall be joined as parties to 
any suit relating to the mortgage. It 
does not give the consequences of the 
failure to join and we think that in 
such cases the only effect would be 
that the person not joined, would not 
be affected by any decree that may 
be passed and would be entitled to 
enforce such rights as he might have 
had against the original mortgagor 
and the mortsragee or the auction-pur- 
chaser in execution of a decree ob- 
tained by the mortgagee without join- 
ing the other encumbrancers or per- 
sons entitled to the property. 

In dealing with this question it 
should be remembered that S. 85 of 
the Transfer of Property Act contain- 
ed a proviso that the plaintiff should 
hare notice of the interest of the per- 
sons whom the section siys he ought 
to join. But Ss. 85 to 90 were repeal- 
ed by and incorporated in O. 34. of 
the Civil Procedure Code. Order 34, 
R. 1 which corresponds to S. 85 does 
not contain any proviso but simply 
states that subject to the provisions of 
the Code, all persons having an inte- 
rest either in the mortgage-security 
or in the right of redemption shall be 
joined as parties to any suit relating 
to the mortgage. S. 89 of the Act 
which prescribed the procedure t> be 
followed when the defendant fails to- 
pay the amount due into Court enact- 
ed that the plaintiff«may apply to the 
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Court for an order absolute for sale 
of the mortgaged property and pro- 
ceeded as follows : — And- the Court 
shall then pass an order that such 
property, or a sufficient part thereof, 
be sold, and that the proceeds of the 
sale be dealt with as is mentioned in 
S. 88 ; and tuereupm the defendant's 
right to redeem and the security shall 
both be eat'nguished.'* This section 
has been re-enacted as O. 34, R 5 of 
the Coda and the words in S. 89 of the 
Transfer of PiOperty Act to the 
effect »tbat ‘the defendant’s right to 
redeem and ths security shall bath be 
extinguished on an order absolute be- 
ing passed’ are omitted and conse- 
quently the mortgage is kept alive for 
all purposes as regards persons hav- 
ing an interest but not made parties 
to the mortgage-suit. 

It is difficult to see how a second 
suit against a person not impleaded 
in the previous suit would be barred 
under any of the provisions of the 
Civil Procedure Code. It is no doubt 
true that the first mortgagee who had 
notice of a puisne encumbrance could 
have impleaded that puisne encum- 
brancer in the suit on the first mort- 
gage but the failure to do so would 
not necessarily bar the second 
suit against th3 puisne encumbrancer 
unless there is anything in the Code 
barring such a suit. The cause of 
action is not the same as in the pre- 
vious suit nor would the points to be 
decided necessarily be the same. 

In Sukki V, Grulam Safdar Khan (1). 
Their Lordships of the Privy Council 
held that the rights of the puisne 
mortgagee hot made a part; to a 
previous suit on the mortgage to en- 
force the security are not affected by 
the fact that a prior mortgagee ob- 
tains a decree for sale on his mort- 
gage and brings the property to sale 
in execution. They also held that if 
a puisne mortgagee files a suit on his 
own mortgage, the auction-purchaser 
in execution sale in a prior mortgage 
can use the prior mortgage right as 
a shield and claim payment of the 
amount due under the prior mortgage- 
decree as a condition of a decree for 
sale in favour of the puisne mort- 

— r-r ^ 1 

(1) [1921] 43 All. 469 (P«C) 


gagee and pointed out the change 
effected by O. 34 Rr. (3) and (5) of the 
Code which do not re-enact the last 
portion of S. 89 of the Transfer of 
Property Act and distinguish the case 
ot Hjt Ra'U V. ShaH (2) on the 

ground that that deci-ion proceeded 
on S. 89 of the Transfer of Property 
Act. It is therefore unnecessary to 
consider the decisions cited by the 
appellant’s vakil whi:h were based 
on the view that on tho macing of 
an order absolute on a mortgage- 
decree the mortgage es extinguished. 
It has been held that a mortgagee tioc 
made a party to a suit by another 
mortgagee can file a separate suit on 
his own mortgage. in Ranuasamy 
Naicken v. Komarammal (3) the pro- 
perty was first mortgaged to the 
plaintiff and then to 3rd defendant in 
the suit. The plaintiff brought a suit 
on his mortgage without making the 
3rd defendant a party and obtained a 
decree and the share of the 1st defen- 
dant was sold in Court, auction and 
purchased by the plaintiff who filed a 
suit for partition and for the recovery 
of the Ist defendant’s share. The 3rd 
defendant contended that he was 
entitled to redeem the plaintiff and it 
was held that the plaintiff was not 
entitled to possession without redeem- 
ing the 3rd defendant and that it was 
immaterial whether the plaintiffs, 
failure to join the 3rd defendant as a 
party to the previous suit was wilful 
or due to ignorance. In Ooverdhana 
Dass V. Veerasami Chetti (4) the plain- 
tiffs who had the first and second 
mortgages of the same property sued 
their ^mortgagors, obtained a decree, 
brought the property to sale and pur- 
chased it. They did not make the 
3rd mortgagee a party to that suit. 
The plaintiffs then filed a suit against 
the mortgagors and the 3rd mortgagee, 
and prayed that the 3rd defendant 
might be decreed to pay them the 
amount due under their decree and 
that, in default, it be declared that he 
is debarred of his right to redeem the 
prior mortgage, and that he be ordered 
to surrender possession of the property 
to the plaintiffs. It was held that the 

(2) [1918] 40 All. 407 (P.C.) 

(3) [1902] 26 Mad. 484. 

(4) [1902 26 Mad. 537. 
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right of the 3rd mortgagee was not 
atfected either by the decree or the 
sale, that the only effect of the sale 
was to transfer to the purchaser the 
equity of redemption of the mortgagor 
and that the only right which the 3rd 
mortgagee, could exercise was that 
which he could have claimed to 
exercise if he had been a party 
to the suit on the prior mortgage, 
namely, the right to redeem that 
mortgage with the view of enforcing 
his own mortgage. In Ram Prasad v. 
Bhikari Das (5) which was a case of 
a stranger purchaser, property subject 
to a mortgage was sold by auction 
in execution of a simple money-decree 
and the purchasers were put in posses- 
sion. A suit was then filed by the 
mortgagee for sale on his mortgage 
without making the previous auction- 
purchasers as parties and a decree was 
obtained in execution of which the 
property was again sold and purchas- 
ed by a third party. It was held in a 

suit by the purchaser at the sale held 
in execution of the mortgage-decree 
claiming payment of the amount due 
under the mortgage or in default pos- 
session of the mortgaged- property 
that the person who purchased the 
property in execution of the money- 
decree must be allowed to redeem on 
payment of what was found due on 
the mortgage at the time the mort- 
gage decree was passed and that if 
the payment was not made within the 
time fixed, the plaintiff was entitled 
to a decree for foreclosure and posses- 
sion of the property. Govardhana 
Doss V. Veerasaini Cliettti (4) was cited 
with approval. In Sham Dei v. Baljit 
Singh (6) a prior mortgagee brought 
the whole of the mortgaged property 
to sale without impleading a subse- 
quent mortgagee of a portion and 
purchased the property himself. The 
subsequent mortgagee brought a suit 
in respect of the portion mortgaged to 
him without impleading the prior 
mortgagee and became the purchaser 
of the portion. The prior mortgagee 
who was unable to get possession 
from the subsequent mortgagee filed a 
suit to bring the property to sale for 
the realization of the unreoovered 


balance of the original mortgage 
money. It was held that a suit was 
maintainable by him and was not 
barred either by S. 13 or S. 43 of the 
C. P, C. (188■^). 

In Chinnu Pillai v. Venkaiasami (7) 
Srinivasa Iyengar, J. afrer an exhaus- 
tive review of the authorities observed 
as follows: -“If the view which I 
have set forth is correct, in the case 
where the first mortgagee had omitted 
to make the second mortgagee a 
party, and projeeded to sale, the pur- 
chaser whether himself or another, 
can bring a fresh suit for sale making 
the second mortgagee a party ; or he 
can as a defendant when the second 
mortgagee institutes a suit for sale, 
insist on a sale of the property free 
of his mortgage, or if he had not pro- 
ceeded to sale before the second mort- 
gagee's sale, he can, though not made 
a party, get the necessary relief by 
applying for sale free of encumbrances 
in the second mortgagee’s suit.” 
Reference was made to the observa- 
tions of S'adasiva Aiyar, J. in Laksh~ 
manati Chetti v. Muthaijya Cfietti (8), 
where the learned Judge after referr- 
ing to Jugdeo Singh r, HahibMah 
Khan (9) observes that he was inclined 
to hold “ that where the first mortga- 
gee had notice of a second mortgage 
(which he must be presumed to have 
where the second mortgage is regis- 
tered and where he omits to make th9 
second mortgagee a party as he was 
bound to do under S. 85 of the Transfer 
of Property Act and O. 34, R. 1 of the 
present Civil Procedure Coda, he 
ought not to be allowed to bring a 
second suit for sale against the second 
mortgage with or without the addition 
as party of the original mortgagor 
against whom he had already obtained 
a decree, simply because he finds his 
first decree valueless against the 
second mortgagee and is confronted 
with difficulties owing to the second 
mortgagee’s putting forward bis 
rights. It is however unnecessary to 
pursue this point further for the deci- 
sion of this case.” These observations 
are obiter, and we may point out that 
the recent decision of the Privy Council 


(7) [19151 40 Mad. 477. 

(8) [1920] 40 M. L. J. 126. 

(9) [1907] 6 C. L. J. 612. 


(5) [1903] 26 All. 464. 
L (6) [1909] 32 All. 119. 
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.in Tila^dhan Lai v. Khedam Lai 

(10) has now settled the law that regis- 
tration is not notice. We hare already 
pointed out the difference in werds 
between S. 85 of T. P. Act and O. 34, 
R. 1 of the C.P.O, In view of the deci- 
sions which we have referred to above, 
we do not think that a seconl suit 
would be barred. T le result of the 
authorities is where a mortgagee 
makes all the necessary persons par- 
ties, obtains a decree and sells the 
mortgaged-property, the purchaser 
acquires the eqiity of redemption of 
the mortgagor and the property is 
sold free from the mortgage-rights of 
the mortgagee in the working out of 
which rights the property is s dd and 
the puroliaser is entitled, if nesessity 
arises, to take advantage of the lien 
which the mortgagor had, and use it 
as a shield against the claim of third 
persons where the owner of the equity 
of redemption is not made a party, it 
still remains in the mortgagee and 
different considerations would arise. 

This being the state of the law as 
regards puisne and subsequent encum- 
brancers, the question arises as to 
what the rights of a purchaser in a 
■Court sale are, where the purchaser 
purchases the items of property mort- 
gaged, in execution of a decree to 
which a prior purchaser in execution 
of a simple money decree obtained 
.after the mortgage of a portion of the 
mortgaged property has not been made 
a party. Where the purchaser in 
execution of a mortgage decree has 
purchased tbe property for an amount 
oqual o, or more than, the amount due 
■on the mortgage, the mortgagee who 
receives the purchase-money is fully 
satished and has no further claims on 
the mortgage which is discharged and 
it can only be kept alive for purposes 
of being used as a shield against the 
^claimants of third parsons. 

So far as the present plaintiff is 
•ooncerned, he is a purchaser in Court 
sale in execution of a mortgage-decree 

and the price paid by him was sumci- 
-ent to discharge the mortgage debt. 
The purchase by tbe 4th defendant was 
subsequent to the mortgage and in 
•execution of a simple money-decree. 
If he had been made a party, he 

. .(10)-[19al 48 Cal. 1 (P.C.) ^ 


would have no right except the right 
to redeem the mortgage and if he did 
not do so, the sale in execution of the 
mortgage decree would have conveyed 
his interest also in the property. As 
we are of opinion that it is open to 
the purchaser as the assignee in law 
of the rights of \he original mortgagee 
by virtue of his purchase in Court-sale 
to institute a second suit as against 
persons who were not parties to the 
prior suit, it is clear that he has got 
the same rights as the original- mort- 
gagee would have had, if he had filed 
a suit and the defendant cannot be in 
a belter position than he would have 
been, if he had been made a party to 
the original mortgage-decree in execu- 
tion of which the property was sold. 

The next question is as to the 
amount payable by the tth defendant. 
In Sivatfii O lajan v. R ima Stibba 
Aiyar (ID three items of property 
were mirtgaged to a person for Rs. 
5,000. Two of the items were sold 
and the proceeds applied towards the 
discharge of the mortgage. The third 
item was sold for Rs. 990 but the 


noney was not paid towards the dis- 
diarge of the mortgage and the person 
:o whom the third item was sold trans- 
■erred his right to the defendants in 
;hat suit. The original mortgagee 
Sled a suit on the mortgage without 
making the traisferees of the third 
item as parties. A decree was passed 
as regards the third item for Rs. 1,050. 
the amount then due on the mortgage 
against the original mirtgagor and 
the intermediate transferees and the 
land was sold and purchased by the 
plaintiff for Rs. 270. The purchaser 
filed a suit for possession of the pro- 
perty against the defendants who 
were entitled to t ie third item of pro- 
perty. It was held that the defen- 
dants who were not parties to the 
previous suit are entitled to redeem 
on payment not of Rs. 270 the amount 

for which the plaintiff purchased the 
item of property in dispute but or 
Rs. 1,050 the amount due under the 
decree. Subramania Aiyar and 
BaQSoa. JJ. after refemng to Fis^r 
on Mortgages, 5tli Edition, S. 17ai. 
nnvi sv. Barrett (fZ) and Macrae. ^ 

(11) [18971 21 Mad. 64. 

(12) [1851J 14 Beav. 54?. 
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Gocdman (13) held that a person wh« 
■was not made a party to a previous 
litigation on a mortgage was bound 
to pay not merely the sum actually 
paid by the auction- purchaser at the 
Court. sole in execution of the decree 
in the previous suit bub the amount 
actually due and payable on the mort- 
gage so far as that iteni was]concerned. 

It is contended for the appellant 
that S. 60 of the Transfer of Property 
Act applies to the present case and 
that -the appellant is entitled to 
redeem the property purchased by him 
in Court sale in execution of the 
money decree on payment of the pro- 
portionate amount as the item sold to 
him was liable to contribute rateably 
to the debt secure 1 by the mortgage. 
Reference has been made to Venkata- 
saini Nairkcn v. Bamannthan Chettiar 
(14). In that case some items of 
property were mortgaged, and the 
mortgagee in execution of the mort- 
gage decree purchased four items 
hims If. Before the di^tc of the mort- 
gage-decree one of the items purcha- 
sed by the mortgagee was sold hy the 
mortgagor to the appellant in that 
case who was not made a party to the 
su-t brought by the mortgagee. It 
was held that tiie mortgagee must be 
taken to have split up his security 
and precluded himsell’from objecting 
to an apportionment, that the appel- 
lant was entitled to redeem his own 
share only on payment of the propor- 
tionate amount which the item sold to 
him was liable to contribute rateably 
to the debt secured by tho mortgage 
and that the mortgagee was entitled 
to interest according to the mortgage- 
deed and not according to the decree. 
The learned Judges treated the sale in 
execution of the mortgage-decree as 
valid and observed as follows : — 
“ Treating the sale then as valid, the 
mortgagee has acquired by purchase 
the interest of the mortgagor in some 
of the items and there is no doubt that 
he must be taken to have split up his 
security and precluded himself from 
objecting to an apportionment. It 
was then contended that the appellant 
must at least pay the proportionate 
share of the debt chargeable on the 
items other than those which he has 
^(13) 5 Moo.P. C. 325. 

(14) [1910] 8 M. L, T. 409. 
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purchased. When the mortgagee has 
split up his security and precluded 
himself from objecting to an appor- 
tionment, we are of opinion that he is 
not entitled to insist upon the appel- 
lant redeeming more than his own 
share on payment of the proporlionato 
amount which item No. 4 (purchased 
by the appellant) is liable to contribute 
reteably to the debt secured, by the 
mortgage. The words of S 60 of the 
Transfer of Property Act are in 
favour of the view.’* Reference has 
also been made to Moro Raghunath v. 
Balaji Trimbak (15). In this case the 
plaintiff purchased part of the lands 
comprised in his mortgage in execu- 
tion of the mortgage-decree obtained 
by him. The other parts of the land 
were in possession of third persons 
and were purchased by them. The 
contention raised was that the plain- 
tiff having purchased part of the lands 
comprised in the mortgage could not 
seek to burden the remaining lands 
included in the mortgage with the 
whole of the mortgage debt but that 
only a proportionate part of the debt 
must be satisfied. This contention 
was upheld. These cases are distin- 
guishable as in the present case the 
mortgagee purchased in execution of 
his decree all the items of property 
mortgaged, and hasdone nothing which 
would indicate an intention of split- 
ing up his security. We think that 
the present case falls within the ruling 
in i^ivathi Odayan v. Rama Subba 
Aiijar (11) above referred to. 

As regards the amount payable, it 
will be the amount of the decree in 
execution of which the property was 
purchased by the present plaintiff. 

As regards the interest, the plaintiff 
has been in possession of one half of 
the property as to which no objection 
has been taken. The whole difficulty 
has arisen out of the plaintiff’s default 
in not making the 4th defendant a 
party to the original mortgage suit. 
We do not think that this is a case 
where interest ought to be allowed. 

The decree of the lower Court will be 
modified accordingly. Theparties will 
pay and receive proportionate costs- 
No personal decree. Time 6 months- 

Decree modified, 

(15) [1888] 13 Bom. 45. 
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ODGER3 AND WALLACE, JJ 

ATnYara/a PiUai — Petitioner. 

T. 

Rangasxuamy PiUai an<l others — 
Respondents. 

Cr. Mis. P. No. 374 of 1923 Decided 
on 3rd December 1923, from the order 
Addl- Dist. Magistrate Tanjore, 
D/-24th April 1923. 

* ★ (a) Crtminal P. C, {1S98) S. 195 (fl) — 
Application to appellat t court is not anappeal — 
A'ter the new Act such application does not 
he— Even on sa?iction granted Criminaln Court 
can*t take action but party may move court to 
take action. 

After the passing of the AireodiDg Act 
XVIIt of 1933, 110 Court can take cognisance 
of offences under sects. 17*3 to 188 Indian Penal 
Co4e, wheu the oomplaint is by a private 
party, even if a sanction had been granted to 
the complainan*; but the party aggrieved may 
still apply to the court to set the Criminal Law 
in motion against the o£fe .ding party. Appli- 
oation to grant sanction under Sect. 195 Cl. 
(6) is not in the nature of an appeal to the 
Appellate Court against the order of the lower 
Court but is an application for the exercise of 
a apeoial power conferred on the Appel- 
late Court and is part of the processuai 
law. Suoh an application cannot, after the 
Amending Ao» of 1923 be cnt?rtainei or heard 
as it is in its nature an applt la'.ion fo.* grant 
of sanction for prosacution by i private party, 
39 Mad. 750 (F. B) ; 30 Mai. 383 foil. 

[P. 657 C. 2, P. 66d C. 1, P. 661 C. 1] 

(6> Interpretation of Statutes — Rights and 
procedure, 

It is settled law that new procedure affects 
by-gone tra:i8actiona and alterations in pro- 
cedure a.'e alwjys retrospective. It is clear 
law that statute cannot deprive a suitor of a 
right in a pending action of an appeal to a 
superior tribunal whioh belonged to him as of 
Vigh>. No appeal ia provided for in the Code. 
Under Sect. 195 Criminal Procedure Code and 
further the amendments made affect only pro- 
cedure. [P 657, 0. 2] 

K. S. Jgyarama Iyer— tor Petitioner. 
V. L. Et/liraj-for Public Prosecutor. 
A. V. ll^iswanatha Iyer — for Res- 
ondents. 

Odgers, J. — This is an application 
to set aside the order of the Additional 
District Magistrate of Tanjore, where- 
in he reToked the sanction to prose- 
cute the respondents, granted by the 
Sub-Divisional Magistrate of Tanjore. 
The application is under Sest. 195 of 
the Criminal Procedure Code, which 
has been amended by Act XVIII of 
1923. The old section 'allowed an ap- 
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plication to be made by a 'private 
party. This bas been abolished by 
the amended section and no Court 
can take cognisance of any offence 
punishable under Sects. 172 to 188 of 
the Indian Penal Code, except on the 
complaint in writing of the public, 
servant concerned etc, or of the 
Court, when such offence is alleged to 
have been committed in, or in rela- 
tion to, any proceeding in that Court. 
Mr. A. V. Viswanatha Sastriar, who 
appears for the respondents lakes 
more than one preliminary objection. 
We have only heard him so far on one, 
and that is the question whether 
sanction proceedings can now be en- 
tertained under the Criminal Proce- 
dure Code as amended. Mr. Viswana- 
fha Sastriar maintains that this is not 
an appeal under S. 195, Criminal 
Procedure Code, and that the amend- 
ment of that section has affected an 
alteration in procedure. Now it is 
settled law that new procedure effects 
by-gone transactions and alterations 
in procedure are always retrospective 
Ganiner v. Lucas (1). It is conceded 
by Mr K. S. Jayarama Aiyar for the 
petitioner that if this is a matter of 
procedure, the contention of the other 
side is correct. Mr. Jayarama Aiyar, 
however, contends that there is a 
right of appeal given under S. 195, 
Criminal Procedure Code itself, and 
that this section is self-contained and 
indepen lent of, or additional to any 
other right of appeal given by the 
Code. If this is an appeal then the 
right of appeal inhered in the parties 
at the time the original application 
for sanction was made, which was 
on or before the 8th December, 1921 ; 
for it is clear law that you cannot 
deprive a suitor of a right, in a pend- 
ing action, of an appeal to a superior 
tribunal, which belonged to him as of 
right [Colonial Sugar Refining^ Coot- 
party v. Irving (2)] so that, if this is an 
appeal, we can hear the petition ; if 
this is not an appeal, but a mere mat- 
ter of procedure being retrospective, 
we are not at liberty to entertain it. 
That this is not an appeal, under the 
ordinary appellate chapters of the 
Code, chapters 31 and 32, is clear 


(1) [18771 8 A. 0. 582. 

(2) [19051 A. 0. 369. 
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from the ruling in Bajju t, Bo-pu (3). 
That was a decision of the Full Bench, 


NaTARAJA V. RaNGASWAMY (Odgers, J.) 


when the Court said they were not 
prepared to dissent from the conclu- 
sion arrived at by the Full Bench in 
Muthuswaini Mudali w. Veeni ^hetti (4). 
They added : 

“We think, however, the power 
conferred upon this Court by S. 
195 (6) of the Ciirainal Procedure 
Code, is not a part of the appellate 
and revieional jurisdiction rf this 
Court, conferred by chapters 31 and 32 
of the Court of f'riminal Procedure. 
It is a special power conferred by 

195 (6). • ^ 

They decided that when the judges 
are equally divided, on a question 
under S. 195, the matter is govern- 
ed by S. 36 of the Letters Patent 
and not by Sect. 429 or 439 of the 
Criminal Procedure Code. The bear- 
ing of this case on the case in Muthu- 
Hwami Mudali v Veeni Chetii^ (4) will 
be considered in a moment. Meantime 
it is instructive to refer to the opini- 
ons of the referring judges, because, 
in the first instance, there were differ- 
ing judgments and also an order of 
reference to the Full Bench, in all of 
which the matter was considered in 
some detail. Sundara Iyer, J., in his 
first opinion, held that. Cls. 6 and 7 
of S. 195. Criminal Procedure 
Code, do not provide in terms that an 
appeal lies from an order granting or 
refusing sanction ; nor does chapter 
3l, relating \o appeal‘d, provide that 
an appeal shall lie from such an order, 
that the power of the superior Court 
under those clauses is similar to wliat it 
possesses in appeal?, and that the 
same may be said of the powers of 
the High Court in proceedings in re- 
vision As to the language of S. 129 
Criminal Procedure Code, the learned 
judge was of opinion that the language 
referrir g to the powers of a Court of 
appeal, under S. 196. Criminal Pro- 
cedure Code, was employed, only be 
cause it is the Court to which an ap- 
peal lies from the decisrions of the 
Court gTanting the sanction that has 
got power to revoke a sanction, or to 
give a sanction . efused by an inferior 
Court, Spjncer, J., also held that 
t-here was no rule of law, which sub- 

(3) [19161 39 Mad 750 

(4) [1907] 30 Mad., 382 (F. B.) 
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jects applications made under the spe- 
cial provisions of S. 195, Criminal 
Procedure Code, to the periods of 
limitation contained in the limi- 
tation Act. The learned judges, 
therefore, in their first judgment 
both concurred that an application 
uhder S. 196 (6), Criminal Procedure 
Code, cannot strictly be regarded as 
an appeal. To come to the Full Bench 
decision, in Muthuswami Mudali v. 
Veeni Chetti (4), that case decided 
that right of appeal conferred by 
S. 195 (6), Criminal Procedure Code, 
as read with Sub-Cl. 7, is not restrict- 
ed to a right of appeal to the appel- 
late Court, to which the Court of first 
instance is immediately subordinate. 
It also decided that revocation of a 
sanction is a refusal of a sanction, in 
the same way as an order confirming 
a grant of a sanction is giving of a 
sanction for the purposes of the sec- 
tions. Muthuswami Mudali v. Veeni 
Chetti (4>, followed Palaniappa Chetiy 
V. Annamalia Cheity (5), where it was 
held that under Sub-S. (6) a petition 
by way of appeal lies to the High 
Court in every case in which a Civil 
or Criminal Court, subordinate to it, 
within the meaning of Sub-S. 9 (a)‘ 
gives or refuses a sanction, whether 
in respect of an offence committed 
before it, or in respect of one 
committed before a Court, subordinate 
to it, and in the latter case whether 
it gives a sanction refused by the 
subordinate Court, or revokes a sanc- 
tion accorded by such Court. In all 
these three cases, it is to be noted 
that the main question before the 
Court was, put shortly, whether there 
was no right of appeal or more than 
one and what Palaniappa Chetty ▼. 
Annamalai Chetty (5) and Muthuswami 
Mudali V Veeni Chetty (41 decided is 
that in such a ca.se there is more than 
one right of appeal. This is the point 
on which Bapu v, Bapii (3) confirmed 
MuihusvDami Mudali v. Veeni Cheity 
(4). As s:ated above, Bapu Bapu 
(3) went further and held that the 
power conferred by S. 195 (6), Crimi- 
nal Procedure Code, is not part of the 
appellate and revisional jurisdiction 
conferred by chapters 31 and 32 Cr. 
Pro. Code. 

S. 404, Cr, Pro. Code says that 

(5) [1904] 27 Mad. 228. 
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No appeal shall lie fro^n aa 7 judg- 
ment or order, except as provided for 
by this Code.” 

It is therefore necessary in my opi- 
nion to find a distinct and definite 
right of appeal given by S. 195, Crimi- 
nal Procedure Code itself, before it 
can be assumed that any suob right 
of appeal exists. Now, Sub-S. 6 says 
that : 

“ any sanction given or refused under 
this section may bo revokc i or granted 
by an authority to which the autho- 
rity giving or refusing it is subordi- 
nate, etc.” 

The wording itself seems to point 
to an original refusal, or an original 
grant by the High Court, as a supe- 
rior authority itself. Sadasiva Iyer, 
J., in Punchalu Reddi v. Chinnn Ven- 
kata Reddy (6) says that the powers 
given by S. 195 (b) of the Criminal 
Procedure Code to the superior ‘autho- 
rity * is a specific statutery ppwer. 
Thoug.i it is usual to call the applica- 
tion to the superior authority a peti- 
tion of appeal, the learned judge 
doubted whether it could be called an 
appeal. And in Subbafiari v. Empeyr 
(7), the same learned Judge was in- 
clined to hold that the application to 
the appellate Court to revoke or pant 
a sanction granted or refused is not 
an appeal, but an original application. 
In The Public Prosecutor v. Raver 
JJnithiri (8), it was said that a con- 
firmation of sanction by the appellate 
Court U eiiuivalent to a fresh grant 
of sanction by that Court. No doubt, 
S. 439, Criminal Procedure Code, in 
speaking of the High Court’s powers of 
rivision confers on the Court any 
of the powers conferred on a Court of 
appeal by S.195.etc, But I a n of opinion, 
which [ think is supported by the 
authority quoted above, that the 
“ Court of appeal ” referred to is only 
' a designation of the superior authori- 
ty to which application for revoca- 
tion or grant is to bo made. Further, 
it will bo noted that S 429, Criminal 
Procedure Code, which provides for 
a difference of opinion between judges 
composing the Court of appeal, is not 
confined to appeals, under chapter 
XXXI, whereas S. 428 a). Criminal 

(6) [1919] 42 Mad. 96. 

n [1921] 44 Mad. 47. 

(8) [1914] 26 M.L.J. 511. 


Procedure Cole, deals with appeals 
under “ this chapter.” This distinc- 
tion is i nportant, in relation to the 
decision in Bapu v. Bnpu (3), which 
held that Cl. 36 of the Letters Patent 
applied and not S. 429, Criminal Pro- 
cedure Code, on a difference o*' opi- 
nion between the judges composing 
the superior Court to which applica- 
tion is mide under S. 195 (6), Crimi- 
nal Procedure Code. Further, T am 
of opinion that the alteratioas ntade 
by the amendinents to the Code are 
merely alt rations of procedure. Pro- 
secutions for various otTence< com- 
mitted in relation to proceedings be- 
fore public servants or Courts are 
still punishable ; but those proceed- 
ings are to bo initiated on complaints, 
either of the public servants or the 
Courts concerned themselves and not 
on the application for sanction 
to prosecute, hy a private party. 
The public servant or Court 
will still generally bo set in 
motion by the party aggrieved, though 
of course it will be open to either to 
take proceedings suo mo‘u. 

For these reasons, I am of opinion 
that no appeal is provided for, in the 
Code, under S- 195, Criminal Proce- 
dure Code and further that the amend- 
ments made affect only procedure. 
We have therefore, since the amend- 
ment, no power to entertain this 
petition, which must-be dismissed. 

Wallace, J.— This is a petition to 
set aside an order of the additional 
District Magistrate, Tanjore, revok- 
ing the s^^otion granted by the Sub- 
Divisional Magistrate, Tanjore, for 
the prosecution of the respondents 
for an offence under S. 188, Criminal 
Procedure Code. 


A preliminary legal point i 
.ised by the respondents, namely 
lat, since the new amended Cnmi- 
il Procedure Code has abolished 
ich sanctions and since_ that is now 
ic law in force in this case, this 
stition does not lie. The petition^er 
jjoinsthat the right to move this 
ourt for sanction is of the nature 
• a substantive right, such as a right 
r appeal, which cannot be taken 
way by any alterat.oii of the pro- 
assual law. I think the respondents 
mtention must be upheld for two 
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reasons : first that there is no sub- 
stantire right now taken away ; and 
the right conferred by the old S. 195 
(6) of the Criminal Procedure Code is 
not a right in the nature of a right 
of appeal ; and secondly, to comply 
with the petitioner’s request and 
grant a sanction now, would be a 
futile proceeding, since no Court can 
now take cognisance of complaints, 
unler any such sanction. 

To take the first point, the sub- 
stantive right, which the petitioner 
possesses is the right of setting up a 
Criminal prosecution in train, against 
a party, who has committee a breach 
of an order, under S. 144, Criminal 
Procedure Code. The necessary pre- 
liminary under the old S. 195 (1) to 
such a prosecution was the obtaining 
by the party of a sanction, or the 
presentation of a complaint by a 
public servant named therein. Now 
the method of proceeding by first 
obtaining a sanction has been abolish- 
ed. Clearly the change is a change 
in the processual law and does not 
deprive petitioner of his substantive 
right to set the criminal law in 
motion. The petitioner stili has a 
method under the new procedure, for 
setting the law in motion, since he 
may apply to the public servant, or 
any authority to whom that public 
servant is subordinate, to present a 
complaint. 

Such an application as is now 
before us is not defined anywhere in 
the old Criminal Procedure Code, as 
an appeal ; nor do any provisions of 
Chapter XXXI extend to it. The 
petitioner points out that under S. 
439, old Criminal Procedure Code, it 
was laid down that the High Court 
may, in proceeding under that section 
exercise any of the rights conferred 
on “ a Court of appeal ” by S. 195 
etc , which seems to imply that S. 195 
confers some powers of the nature of 
appellate powers on a superior Court 
and the rmission of S. 195 in the new 
S. 439 emphasises the fact that the 
parase ‘ Court of appeal * as hitherto 
used, had reference to the powers 
conferred on Courts, in the matter of 
sanctions now abolished. However, 
the question whether, in taking pro- 
ceedings under the old S. 195 (6», this 
Courtis a Court of appeal, has been 
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fully discussed, in the Full Bench case 
of this Court, reported in Bo^pu v. 
Bapu (3), which lays down that the 
power exercised under the old S. 195 
(6) is neither an appellate nor a 
revisional power but a special power. 
The previous rulings of this Court 
which used the words Appeal ’* and 
Appellate Court *’ with reference to 
these powers for example, Ifi, re Paree 
Kunhammed (9), In re Muthukudam 
Pillai (10), Palaniappa Chetti v. 
Annamalai Chetti (5), Muthuswami 
Mudali V. ^eeni Chetti (4) and Jamna 
Doss V. Sabnpathy Chetty (11\ must 
therefore be taken to have been using 
these words loosely and not with 
strict technical accuracy. S. 439 also 
indicates plainly enough that the 
powers of this Court as a Court of 
appeal under old S. 195 (6) are to be 
found in that section alone and are 
limited to the terms of that section. 
It is significant that there was no 
other section, which laid down that 
the powers of the High Court under 
the old S. 195 (6), Criminal Procedure 
Code, consisted of any of the powers, 
which were under the old Ss. 423, 426 
427 and 428, the other sections quoted 
in S. 439, conferred on it. Another 
significant fact is that nowhere was 
any period of limitation fixed for 
petitions under S. 195 (6); whereas a 
regular right of appeal has always a 
defined period fixed, whithin which it 
must be exercised. Old S. 195 (6) to 
my mind indicates that in a case like 
the present, the power of the Court 
as a Court of appeal ’* to adopt the 
phraseolgoy of old S. 439, is limited 
to granting a sanction refused by the 
lower appellate Court, which sanction 
is a fresh sanction and is not a 
revival or resuscitation of the original 
sanction granted by the original 
Court, which had been revoked by the 
Lower Appellate Court, No reported 
case controverting this view has 
been quoted to us. There is no report- 
ed case in this Presidency, so far as 
I know, which for example lays down 
that when a sanction has been grant- 
ed and revoked and again granted, 
the six months are to dati from the 


(9) [19031 26 Mad. 116. 

(10) [1903] 26 Mad. 190. 
(U) [1911] 36 Mad. 138. 
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date of the original grant, as if that 
had been resuscitated. The case 
reported in In re MtUhukudam Pillai 
(10) is not in point", as there the 
original sanction had never been 
interfered with. 

The same result will be obtained 
by considering the matter from an- 
other point of view. Assuming, with- 
out deciding, the petitioner's conten- 
tion that for the purposes of a peti- 
tion under old S. 195 (6), the District 
Magistrate, as a public servant, is 
within the meaning of S. 195 (I) 
subordinate to this Court, it is cleir 
that petitioner might have applied in 
the first instance in this Court for the 
sanction he now seeks. It follows 
that his right to move this Court does 
not depend on there being in existence 
an order against him, against which 
he can appeal. *' Such right as was 
given him by the section was a 
right to apply to this Court for a 
sanction, irrespective of what had 
happened to similar applications in 
any Court subordinate to this Court. 

For the above reasons, I hold 
that petitioner’s right to apply for a 
sanction is purely a matter of proces- 
sual law and not a right of the nature 
of a right of appeal. 

As to the second point, it rests 
on petitioner's contention that the 
grant of sanction by this Court will 
restore the sanction of the original 
Court, so as to enable the prosecution, 
already instituted on that sanction, 
^0 continue from where it left off, 
when the sanction was revoked ; that 
i^, in his view, the revocation of 
sanction has not destroyed the sanc- 
tion but merely holds in abeyance if 
and while an appeal is pending. The 
petitioner goes further and contends 
that, since the Criminal Procedure 
Code does not contemplate a case once 
begun ending, merely because a 
requisite sanction had not been ob- 
tained, or because the sanction on 
which it was instituted has been 
revoked, no subsequent discovery 
6f absence of sanction or revocation 
of sanction can interfere with its 
jurisdiction. Such a position I must 
hold to be untenable, since it would 
imply that the right to have a sanc- 
tion revoked would be quite futile, if 
a complaint based on a sanction had 


already been put in, since on this 
theory, any subsequent revocation 
would not affect the jurisdiction of 
the Court to proceed with the trial 
of the compaint already filed. The 
petitioner appeals to S. 53’ of the 
Criminal Procedure Code for his 
position; but it doee not really help 
him, since that section has no appli- 
cation to cases under trials when it is 
discovered that no sanction exists, 
or that the sanction given has been 
revoked. Obviously the Court has 
power to discharge or acquit an 
a'jcused person of a charge which 
requires previous s&»iction if in the 
course of the trial and before judg- 
ment is pronounced, it is brought to 
its notice that no sanction has been 
obtained; and I can see no difference 
between such a case and a case where 
sanction on which the trial is pro- 
ceeding has been set aside during the 
trial. Revocation must have some 
legal effect and can only imply, to 
my mind, that the prosecution, start- 
ed under the sanction, cannot proceed 
further and has come to an end. 

For reasons already given, I 
hold that the petitioner can now ask 
and is now asking this Court only 
to grant a fresh sanction and that 
this is not a petition of appeal against 
or a petition to revise any order of 
the lower Court, and for reasons now 
given I hold that the original sanc- 
tion given has by the revocation been 
swept away for ever and cannot be 
revived by any order on this petition. 

The new Criminal Procedure 
Code has abolished the right to pre- 
sent such a petition and this petition 
must be heard under the existing 
processual law. That law now forbids 
any prosecution being instituted 
merely upon a sanction granted to a 
private party. It follows then, that 
even if this Court does grant the 
petitioner the sanction that he seeks, 
such a sanction would be of no avail 
for instituting any prosecution; and 
this is ah additional reason for refus- 
ing to grant the petitioner the sanc- 
tion which he seeks, since to grant it 
would be a merely empty formal 
proceeding of no use whatever to the 

petitioner. 

As I have already pointed out, 
the petitioner is not left without a 
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remedy, since it is still open to him 
to move the authority to whom the 
Additional District Magistrate is 
subordinate within the meaning of 
S. 195 (1) to present a complaint on 
which the respondents may be pro- 
secuted for their disobedience of the 
order passed by the original public 
servant. 

I therefore agree that the peti- 
tioner’s petition is not maintainable 
and must be dismissed. 

Petition flismisse 1. 
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Schwabe, C. j. and Kamesam, J. 

The Official Assignee of Madras and 
others — Petitioners. 

V. 

The Official Assignee of Rangoon and 
another — Respondents. 

Civl. Mis Petition Nos. 3032 and 
3033 of 1922, Decided on 30th Novem- 
ber 1923. 

(а) Presi<Jenc\j Towns Inaofvency Act. (Ill of 
1909) Sect. 8 — Court of oppeal can review 
and rescind. 

The powerto rescind, review or vary an order 
made in insolvency under 8. 8 is not confined 
to the original Insolvency Court but it can be 
exercised also by the Court of appeal in regard 
to any order made by it. If ihe Limitation 
Act applies at all to the exercise of powers 
under the section. Court can extend the time. 
(1888) 21 Q. B. D. 21; (1890) 7 Moor. 71 Foil. 

[P, 663, C. 1] 

(б) Presidency Towns Insolvency Act (III of 
1909) S. 3B — Debtor or debtors must be the same 
Power to review unaer S, 8 extends io order 
under S. 2^. 

Under S. 23 the Court has no power to annul 
an adjudication on the ground of convenience 
unless the same debtor or debtors have been 
adjudged as insolvents in more than one Court. 
An adjudication against A and B in one Court 
and against A only in another u not against 
the same debtors. The power to review under 
8. 8 extends to an order made under 8. 22 of 
the Act. [P. 66', C. 1] 

(c) Evidence Act S. 31—lnaolvency Court's 
order. 

An order made by an Insolvency Court decla- 
ring that a particular person was never a part- 
ner of a firm and that he was never adjudged 
an insolvent by that Court is not a judgment 
in rem and does not confer or take away any 
legal eharaoter within the meaningof 8. 41. 


(cf) Madras fitgh C^urt Appellate side Pee 
Rules^ ^ule 41 — Scope. 

The proper construction of R. 41 of the High 
Court Appellate Side Fee Rules is that **Origi- 
□al aide" means the (Original side when exerci- 
sing the jurisdif-tioD referred to, in the preamble 
to the original side rules, and it was not inten- 
ded to ba e and has no applicat'on at all to 
insolvency. That being so, the privileges 
under R. 41 extend to appeals from insolvency. 

G-. Krishnaswami Aiyar^ R. Swami^ 
natha Aiyar and K. P. Mahadeva 
Aiyar^foi Petitioners. 

T. R, Venkntarama Saetri and L. S* 
Veeraragkava Aiyar — for Official 
Assignee of Rangoon. 

Alladi Krishnaswami Aiyar. N. 
Chandrasekara Aiyar^ M. Suhbaroya 
Aiyar and N. Sivaramakrishna Aiyar 
— for Insolvent. 

Sehwabe, C. J. — A preliminary- 
point is taken in this motion, that tiiis 
Court has no jurisdiction to hear it. 
The motion is to set aside, an order 
made by the Court of Appeal, on 
appeal from an order of Bakewell, J., 

, sitting in Insolvency, under S. 22 of 
the Presidency Towns Insolvency 
Act. The Court ordered that the 
adjudication of the insolvent by the 
Insolvency Court should be annulled, 
on the ground that there had been a 
later adjudication in Burma, and that 
it would be better and more conve- 
nient that the estate should be admi- 
nistered by that Court. 

By S. 8, the Court may review, re- 
scind or vary any order made by it, 
in its insolvency jurisdiction and by 
S. “Court*' “means*’ the Court exer- 
cising jurisdiction wnder this Act.** 
It is said that the original Insolvency 
Court which is the Court presided over 
by the Judge appointed under S. 6, by 
the Chief Justice to exercise jurisdic- 
tion in insolvency, can review, rescind 
or vary an order; but that where an 
appeal has been taken from that Judge 
and an order made by the Court of 
Appeal, there is ro power to rescind, 
review or vary that order, either in 
the Court of Appeal or in the Judge 
sitting in insolvency. This would be a 
somewhat startling result, because the 
Court of Appeal ma;/, and does make 
orders clearly in the exercise of insol- 
vency jurisdiction or as in this case, 
annulling an adjudication. I would 
want very clear words to make me con- 
strue the section as giving an in- 
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feri^r Court power to review, rescind 
or vary its orders, while refusing that 
same power to a superior Court. I 
oan find no such words in the section. 
It is true that a Court of Appeal has 
no power as such to review, rescind 
or vary its orders, except under the 
particular circumstances provided by 
the Statute or Rules having statutory 
force, such as in the case of slips; but 
in insolvency, the legislature has 
chosen both here, and in England, to 
give this power of review, rescission 
or variation in insolvency, whijh is 
not given to other Courts; and in my 
judgment, it follows that this Court 
has the power to re/iew, rescind, or 
vary an order made by it, in the exer- 
cise of its insolvency jurisdiction, 
and, in my view, the order in this 
case was an order made in the exer- 
cise of its insolvency jurisdiction. 

• There is a direct authority on this 
’ p*oint in England, in Re Maugham, 
Ex parte Maugham, (1), where A. L. 
Smith J., said: 

•‘If the Registrar makes the order, 
he alone is the Court that can review 
or rescind it and the same power is 
given to the Judge, the Divisional 
Uourt and the Court of Appeal; buc no 
one of these Courts can review, re- 
scind or vary the order of any --ther, 

unless a right of appeal is clearly 
given by the statute.” 

That point came direoJly before the 

Court of Appeal in ife Ax parie Per- 
^tns where the Court of Appeal 
rescinded its own order, reversing the 

decision of the Registrar and it held 
it had jurisdiction to adjudicate a 
man a bankrupt. The English Sec- 
tion an i the Indian Section are in 
effect identical and I see no reason 
to take a different view of its proper 
construction. The preliminary point 
fails.. 

A further preliminary point was 
taken that this power did not apply 

i to matters, which came under S.22; 
but in my judgment, the exercise of 
power, under t). 22, is the exercise of 
power under the insolvency jurisdic- 
tion, and there is nothing in this 
Ipoint. 

(1) [18881 21 Q B. D. 21. 

(2) [1890] 7 Morr., 78 


A further preliminary point is taken 
that the application to review or 
rescind is out of time. We have not 
at this moment sufficient materials to 
consider this point, and we reserve it 
till later in the case. 

This petition comes on before us in 
rather curious circumstances. An 
order was made in 1 917, adjudicating 
two partners of the firm of T. A. R. 
A. R. M. namely Ramanthan Chetty, 
since deceased, and his only son 
Annamalai Chetty. Insovency pro- 
ceedings were also taken in Burma 
against the firm. For some reason, 
for which we have no explanation, 
the proceedings in Madras which 
were ex parte, were not published and 
at any rate for some time, no further 
steps were taken, beyond the adjudica- 
tion. The proceedings in Rangoon 
were however pressed and a considera- 
ble amount of work was done, under 
the order in that Court. At a later 
date, application was taken in the 
Insolvency Court here to stay the 
proceedings here, pending the com- 
pletion of the proceedings in Ran- 
goon, or to take some other course 
which would have the same result. 
In the end the matter came before 
this Court on appeal from Bake- 
well, J., and this Court ordered 
that the adjudication in Mardas 
should be annulled on certain terms, 
and the reason given wis that 
the whole matter would be better dis- 
posed off in the Rangoon proceedings. 
Things have gone on, after that order 
in Rangoon and there seems to have 
baen considerable amount of litiga- 
tion; but, fairly soon, Annamalai 
Chetty took proceedings to have it 
declared that he was not a partner in 
the firm and therefore was not includ- 
ed in the order adjudicating the firm. 
The Official Assignee of Rangoon did 
not oppose that application, perhaps 
being satisfied that it made no differ- 
ence to him, as he got all that he was 
likely to get; but however that may 
be, ultimately Annamalai Chetty was 
held definitely not to be an insolvent 

in Rangoon. , u r 

Now this petition is brought ^fore 

this Court, under S. 8 of the Presi- 

deucy Towns Insolvency Act, asking 

ns to rescind or review the order of 

this Court annulling the insolvency 
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here. One of the grounds, on which 
it is put, is this: The Court here 
thought, when it passed that order, 
that the insolvency in Rangoon was 
the sorae as the insolvency here. 
That in fact was not, because here 
there were two insolvents and there 
but one, because the Burma Court has 
found since that its order of adjudica- 
tion applied only to Ramanatha 
Chetty and not to Annamalai Chetty; 
and if this had been known to this 
Court, at the time it made this order, 
it was bound to refuse that order 
because under S. 22 of the Presidency 
Towns Insolvency Act, under which 
the Court purported to act, this Court 
had no power to act, unless the deb- 
tors were the same. The words of the 
section are; 

‘“When it is proved to the satisfac- 
tion of the Court that insolvency pro- 
ceedings are pending in any other 
British Court against the same person, 
the Court may annul the adjudication 
or may stay all proceeding therein 

I ihink, they must be read to mean 
that the debtor or the debtors must 
be the same; for, I think it would be 
an absurd construction to hold, where 
there w^as an adjudicati m against A 
and Bin one Court and agiinst A 
only in another- it could under that 
section annul the insolvency of A and 
B. It follows therefore, we should be 
prepared to act under S. 8, if we were 
otherwise satisfied that it is right 
that we should. 1 am not consider- 
ing now the question, whether in so 
doing, we would impose any and what 
conditions. It may be a matter for 
further consideration hereafter. But 
Annamalai Chetty, who has appeared 
before us, being a person as much 
interested in this as anybody, but at 
the present moment he is not and 
never has been an insolvent, says that 
the view that was taken in Burma was 
the right vie V and that he in fact 
was never a partner in the firm and 
if this Court had not annulled the 
order against him, he would have 
applied to this Court to have that 
order annulled and got it annulled. 
If he is right about that, then the 
position in respect of what this 
Court had done entirely changes ; 
because it had then, in effect, acted in 
an insolvency in which Ramanathan 


Chetty was the debtor^ and he being 
the only debtor in Rangoon, there 
would be no legitimate complaint on 
this ground, in respect of the action 
taken by this Court ; because this 
Court. it is true, has annulled 
the adjudi ation against Annamalai 
Chetty, which, under the circumstan- 
ces, we hold, it had no power to do; 
but, if that adjudication was itself 
wrong, and one that ought never to 
have been made, it can do no on( any 
harm, it having bejn annulled by this 
Court’s order. We therefore think it 
right that this question of fact should 
be investigated, so that 'we can decide, 
whether or nc t this order under S. 8 
should be made; and we propose, by 
consent of all parties before us, to 
refer this matter to one member of 
this Bench for enquiry and report by 
him to the Bench and pending that 
enquiry, this appeal must be adjourn-* 
ed The luestion for enquiry will Re 
whether or not Annamalai Chetty 
was a partner in the firm of T. A. R. 
A. R. M. in 1917, or otherwise liable 
to be adjudicated as a member of that 
firm. All costs will be reserved. 

A list of documents alleged to be in 
the custody of the Official Assignee of 
Rangoon will be furnished by the 
petitioner’s akil to the vakil for the 
Official A.ssignce of Rangoon ; and 
this Court, so far as it can, directs 
that such of those documents as are 
relevant to the proposed enquiry shall 
be produced, on the enquiry. The 
parties will be at liberty to call oral 
evidence. 

The case will be posted for hearing 
before one of us, on the 16th April. 
Any further application in regard to 
inspection of documents or anything 
of that kind must be made to my 
brothel Ramesam, J. 

Ramesam, J. — I agree. 

[His Lordship Justice Ramesam 
after recording the evidence made a 
report holding that Annamalai Chetty 
was a partner of the firm and that the 
firm did not cease to carry on business 
at Madras, before April. 1916, the 
latter point being permitted to be 
raised on Annamalai Chetty ’s applica- 
tion: The case came on for hearing on 
the 15th, 24 tb. 29th and 39th 
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4ays of October, 19i3 before their 
Lordships, the Chief Justice and 
Ramesam, J.] 

Schwabe, C. J. — This petition 
adjourned so that Annamalai Chetty 
might have an opportunity of appear- 
ing, reserving the question of limita- 
tion, for further argument and also 
the question whether any and what 
terms should be imposed upon the 
petitioner, in the order which we 
prop 08 t= to make. A long and pro- 
tracted hearing took place on the 
application of Annamalai Chetty and 
the evidence before my brother 
Ramesam, J., was directed to the 
question whether or not Annamalai 
Chetty was in fact a partner in the 
firm and whether the firin had carried 
on business in Madras, Within one 
year prior to the order of adjudication. 
He heard this evidence and iiade, as 
• U was arranged, a report to this 
Court. He came to the conclusion on 
the evidence that Annamalai Chetty 
was a partner and that the business 
had been carried on within one year. 
On the evidence and on his report, 

I am quite satisfied that the conclu- 
sion he came to, was the right conclu- 
sion. There is nothing more to be 
said in the matter. 

It was then argued on behalf of 
Annamalai Chetty that he ought 
never to have been adjudicated as 
insolvent at all, because there was no 
proof of any act of insolvency. I think 
there is nothing in this point at all. 
There was ample proof before the 
Court of more than one act of insol- 
vency. 

The point of limitation was then 
dealt with, both on behalf of Anna- 
malai chetty and on behalf of the 
Official Assignee of Rangoon. The 
point is, whether this application 
which is an application under S. 8 of 
the Presidency To'wns Insolvency 
Act is barred by the lapse of time, 
since the passing of the order now 
under review. Under S. 8, there is 
power in this Court in insolvency to 
review, rescind or vary any order 
made by it, under its insolvency 
juriediotion. If the Limitation Act 
applies at all to the exercise of powers 
undor that section about which I ex- 
press no opinion, the article applica- 

1924 M/84 


ble would be Art. 16^ for a review of 
the judgment by the High Court, the 
period of limitation for which is 20 
days from the date of the order ; or 
Art. 173 for a review of judgment 
except in the case provided for by 
Arts. 161 and 162, the periol of limita- 
tion for which is 90 days from the date 
of the order. But there is a further 
statutory provision under S. 5 of the 
Limitation Act. that if the Court is 
satisfied by the ap;)licant that he had 
sutficientcau.se for not miking the ap- 
plication within the preserihed period, 
it, the Court, cai. extend the time. 
I am quite satisfied on tlie evidence 
before us that the Olficial Assigtice of 
Madras ha 1 sulficient cause for not 
preferring the application earlier, the 
cause being that he first hoard of the 
order of the Rangoon Court and it 
was through no fault of his that he 
did not hear earlier, just before this 
application was made. 

Then remains the question whether 
any conditions should be imposed 
upon the petitioner, in setting aside 
this order. It is suggested that we 
ought to stay all proceedings in the 
insolvency here, until the R-angoon 
Court has finally finished the insol- 
vency proceedings there. I think there 
is no ground at all for any such order 
being made. But it may be open to 
the Official Assignee, Rangoon, at 
sonae future date, to satisfy the Insol- 
vency Court, here, that some stay 
should be granted, in respect of some 
part of the proceedings, though on the 
facts at present before me, I am quite 
clear that I should refuse to make 
any such ordet. The effect of setting 
aside the order annulling the adjudica- 
tion will result in the whole of the 
order being set aside. Under that 
order, some provision was made for 
the costs of the Official Assignee of 
Madras out of the assets. Of course, 
those costs which he has received will 
be a matter, for which he will be 
accountable to the Insolvency Court 
here to say whether those costs should 
come out of the estate* Meanwhile, 
he will retain what he ha.s got as 
part of the assets of the insolvent in 
his hands ; whether the amount will 
be available for distribution is a 
matter for the Insolvency Court and 

not for us. ' . 
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It was contended on behalf of 
Annamalai Chetty and on behalf of 
the Official Assignee, Rangoon, that 
the order of the Rangoon Court 
refusing to adjudicate Annamalai 
Chetty a bankrupt, on the ground 
that he was not a member of the firm 
which had been declared insoirent in 
Rangoon was a final order under S. 41 
of the Indian Eridence Act, which 
conferred upon, or took away from, 
Annamalai Chetty, a legal character, 
and therefore being made by the 
Insolrency Court, it was a judgment 
in rem binding on all the world, whe- 
ther the parties in subsequent pro- 
ceedings were represented before the 
Court or not In my judgment, this 
is not an order conferring upon 
Annamalai Chetty or taking away 
from him any legal character. It did 
decide and decide finally that as far 
as the Rangoon Insolvency was 
concerned, Annamalai was not an 
insolvent. It is true that it based 
that finding on the view that he was 
not a partner : but I do not think that 
being a partner in a firm is a legal 
character within the meaning of S. 41. 
Further, we are now sitting to review 
the decision of this Court made in 
191^, and we have to say what order 
that Court ought to have made then. 
At that time, there was before the 
Court an order of this Court in Insol- 
vencj that Annamalai was a partner, 
s-nd I do net think that it is open to 
him, on an application of this nature, 
to say that subsequently it has been 
held by some other Court in another 
insolvency that he was not a partner 
in the firm. The result of holding 
otherwise would be extrdordinary. In 
this case, the way the Court in 
Rangoon arrived at its decision was by 
saying that Annamalai was a member 
of the joint family and that he had 
disclaimed any interest in the joint 
family property, as against his credi- 
tors, that there was no evidence before 
it that he was a partn« r. It will be a 
very remarkable thing, if that is a 
binding decision on all the world that a 
partnership did not exist. For in- 
stance, if a creditor, here or elsewhere, 
were taking proceedings against An- 
namalai Chetty, on the basis of the 
partnership, he could set up the deci- 
sion of the Rangoon Court as a judg- 


ment in /'em, binding on the party here, 
who was not a party in Rangoon. I do 
not think that that was the intention 
of S. 41 at all ; nor do I think that the 
subsequent decision of the Rangoon 
Court is relevant to what we have to 
consider, viz. the position that existed, 

before the Rangoon Court gave that 

decision. 

I propose to order the costs of this 

petition to be paid by the Official As- 
signee of Rangoon except in so far 
as those costs have been incurred 
owing to the intervention in the mat- 
ter by Annamalai Chetty. So far as 
the cocts incurred in the enquiry, as 
to whether Annamalai was a partner 
or not, are concerned and whether the 
firm carried on business within a year 
the ^ petitioner will get those costs 
against Annamalai Chetty. As re- 
gards the scale, I am clear that this 
is a case of special difficulty and im- • 
portance, and I am clear that this is a 
proper case to direct that a higher 
fee than the ordinary fee should bo 
admissible and that two sets of fees 
should be allowed, whether or not it 
comes under our powers to so order is 
a matter which I am prepared to hear 
further argued, but I am not at pre- 
sent prepared to make any order. 

C. M. P. No. 2235 oj 1923. — This Is 
an application to excuse the delay in 
rr aking the application to this Court, 
made as a counterblast to the plea of 
limitation. The delay is excused and 
the Official Assignee will have his 
taxed costs out of the estate. 

O. M. P. No. 1546 of 1923.— This is 
an application for contempt of Court 
arising out of the alleged contempt of 
Court by the Official Assignee of Ran- 
goon for noi -compliance with the 
orders of this Court. There is no- 
doubt that he did not comply with the 
orders of this Coilrt in producing cer- 
tain documents. Various notices and^ 
telegrams were sent to him and every 
step was taken for obtaining the pro- 
duction of documents which he admit- 
tedly had had in his possession, be- 
cause he had given extracts of them 
which have been filed in this Court, 
and no notice was taken. Nov^ he 
comes before the Court with an affi- 
davit in which be expresses no regret-^ 


1924 Offl. Assignee, Madras v. O. a 

at all as to his oonduot as far as this 
Court is concerned. He says that he 
has not been able to find those docu< 
ments, and has deyoted considerable 
paragraphs to abusing the petitioner. 
His vakil quite properly here expres- 
ses, what his client omitted to express, 
proper regret to this Court for the 
action of the Official Assignee of Ran- 
goon. There is nothing to be gained 
DOW by making any order. Mor am I 
clear on this affidavit as to where 
these documents are and'what has be- 
come of them ; but I am quite satisfied 
that either proper search has not been 
made, or that there has been great 
carelessness in the office of the official 
Assignee of Rangoon and I think that 
his explanation given on affidavit is 
quite unsatisfactory. It amounts to 
no explanation at all, and the result 
must be that he will have to pay the 
taxed costs of this motion. 

C, M. P. No. 859 of 1923 —Ordered. 

a Af. P. Nos. 1867, 1932, 1942. 2015, 
2251. 2158, 2184, and 1931 of 1923.— 

Ordered that the various parties be 
brought on record. No costs. 

C. M, P. No. 3032 of 1922.— Rs. .500 
will be sanctioned as extra remunera- 
tion for the shorthand writers, who 
took down the evidence in the case, 
and this amount will be added to the 
costs in the case. 

Ramesam, J. — I agree and have 
nothing to add. 

(This appeal came on for hearing 
on the 16th and 21st days of Novem- 
ber 1923, before their Lordships, the 
Chief Justice and Rafnesim, J: — ] 

a M. P. No. 3032 of 1922.— 

Schwabe, C.J.— We have now heard 
further arguments on the question of 
the fees payable to a vakil on an Insol- 
vency Appeal, and the question is 
whether he is, or, when more than 
one is employed, they are, confined to 
the scale of fees, payable to vakils 
under the appellate side rules. One 
of those rules is R. 41 of Appendix IT 
to those rules. By that rule, on the 
appellate side of the High Court 
(except in appeals from Original 
Side) in cases of special difficulty or 
importance, certain extra fees are 
payable to the vakils, if so ordered. 
If this appeal to us is an appeal from 
the Original Side within the meaning 
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of that rule, it would seem to follow 
that the vakil should be relegated to 
the rrdinary scale for Vakils on the 
appellate side, without the privilege 
of having a higher fee allowed in a 
suitable case. 

Now, insolvency is a branch of 
work which is conducted by a parti- 
cular judge on the Original Side and 
has its own set of rules, with statu- 
tory force. One of those rules is 
R. 137, which, in effect, makes the 
High Court Fee rules applicable in 
insolvency, except certain specified 
rules, one of which is R. 63. R. 63 of 
the High Court Fee rules is the rule, 
and the only rule, which provides for 
the scale of fees payable to vakils on 
appeals, and by R. 137 of the Insol- 
vency Rules for some reason, that 
rule was in terms made not applicable 
to insolvency matters. It is quite 
possible that the reason for it was 
that in insolvency matters on the 
Original Side, Vakils have no right of 
ardienoe and it is possible, though I 
do no think it right to speculate on 
the reason for the legislature making 
that omission, that the omission of 
that rule in terms was due to the fact 
that Vakils do not appear in insol- 
vency in the Court of first instance. 
However that may be, B, 63 does not 

apply in insolvency. 

The next thing to be observed is 
that the Original Side Rules, which 
govern the practice and procedure on 
the Original Side by the preamble 
are made to apply to varied jurisdic- 
tions of the Original Side— Ordinary, 
Original, Admiralty, Testamentary, 
Matrimonial and to appeals from 
judgments, decrees and orders in the 
exercise of such jurisdiction, but 
there is no mention of the insolvency 
jurisdiction, the reason no doubt be- 
ing that insolvency jurisdiction is 
governed by the rules oi its own, and, 
insolvency matters were therefore 
left out of the Original Side Rules 
applicable to the Original Side alto- 

^^Taking those facts into considera- 
tion, one has to consider what was 
the intention of R. 41 dealing with 
practitioners* fees »nd whether, in 
excepting appeals from Original Side 
from these cases when the privilege 
of obtaining a higher fee is in proper 
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cases allowed, and whether it was 
intended to exclude at the same time 
appeals from insolvency. I think 
not. I think that the proper construc- 
tion of R. 41 is that , Original Side * 
means the Original Side when exer- 
cising the jurisdiction referred to in 
the preamble to the Original Side 
Rules and that it was not intended 
to have and has no application at all 
to insolvency. That being so, the 
privileges under R. 41, in my judg- 
ment, extend to appeals from insol- 
vency. 

1 think this is a case of special 
diflSculty and importance and it is 
right that there should be a special 
order as to costs and it is a case in 
which a higher fee should be allowed 
than would ordinarily be admissible ; 
and it is certainly a case where it was 
right to employ more than one Vakil 
and a case in which two sets of fees 
should be allowed. We had figures 
before us in this case and we think 
that the right direction to the taxing 
officer in this case js that he should 
allow to the Vakils employed jointly a 
sum of Rs. 3,000, 

Rametam, J. — I agree. 

Petitions allowed 

# 
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Krishnan and Waller, jj, 

Vairevan Servai — In Re, 

Or. Rev. No. 614 of the 1923, Deci- 
ded on 17th January 1924. 

♦ Arms Actf S. 19 cl, {e) — Z/sp- by servant. 

Uee of a gun by the lerrant of a licensee * 
for hie own purposes is mo offence thoug.h the 

servant can carry legally the gun for the pur- 
poses of his master or in the presence of his 
Hiftster. (P 669, OLJ 

M. Patanjal' Sastry and C. -S'. Rama 
Rao — for Petitioner. 

J, C, Adam — for the Crown. 

Krishnan, J. — This is an applica- 
tion made to this Court to revise the 
conviction of the accused, one Vaira- 
van Servai, under S. 19 (e) of the 
Arms Act, as he was found carrying 
a loaded gun in contravention of the 
provisions of S. 13 of the same Act, 
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which runs thus : “ No person shall 
go armed with any arms, except 
under a license and to the extent and 
in the manner provided thereby.*' 

, What happened in this case waa 
that the accused, Vairavan Servai* 
was found armed with a loaded gun 
trying to shoot game in the forest. 
When he was asked for an explana- 
tion, he said that his master Mr. Delhi 
Batcha Thevar owned the gun, that 
he was carrying it for him and that 
his master was some where in the 
neighbourhood; but, when he was 
asked to fetch his master he was 
unable to do so ; in fact, his master 
was nowhere near. The finding is 
that he was using the gun for hifl 
own purposes. 

It has been urged before us that Mr, 
Delhi Batcha Thevar is a person ex- 
empted under the Rules framed under 
the Arms Act, published in the Fort 
fct. George Gazette of t3th January, 
1920 , and that as a retainer or servant 
of Delhi Batcha Thevar, the accused 
was also entitled to carry the gun and 
he has therefore committed no offence 
by doing so. In the first place, we 
are not sure whether the a 3 cus 6 d*s 
master is entitled to claim exemption 
under Cl. 11 in the list of exempted 
persons as a landholder, as the learn- 
ed Vakil argues. To make sure of it, 
it would be necessary to call for an 
express finding on that point. But 
we will assume for the purposes of 
this case, without deciding the ques- 
tion, that Mr. Delhi Batcha Thevar is 

person. The question 
then really is whether the accused, as 
a servant of Mr. Delhi Batcha Thevar, 
is entitled to contend that because his 
master is an exempted person, he has 
not infringed the Act. We do not 
think, his contention is correct ; for^ 
on the findings in this case, he was 
not carrying the gun for bis master 
at all, but he was using the gun him- 
self, for his own purposes in the 
forest, for shooting game. We do 
not think there is anything in the 
wording of S. 19 (e) of the Act, which 
would justify us, in going so far as to 
say that any person, who has got a 
license, or who is exempted from 
taking out a license, is entitled to 
allow any servant of his to use the 
gun for the latteFs own purposes. 
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We need not refer to all the autho- 
rities that have been cited to us ; for, 
except the case in Madho Lai v. 7 he 
Emperor (1), the other oases turn upon 
the facts of those cases. It has been 
held in that case that, where an 
accused, a servant, was found using 
a gun lent to him by his master, whc 
had a license, and using it for his 
own purposes, his act was an infringe- 
ment of the provisions of S. 19, Cl. (./*) 
of the Arms Act. Cl. (e) of the section 
is very similar to Cl. (/). We agree 
with that ruling of the Calcutta High 
Court ; that case has considered the 
previous cases including Queen Em- 
press V, Oanga Din (2). We think it 
will bo an unjustifiable extension of 
the Act to hold that a person having 
a license can allow any servant of his 
to do what he likes with his gun, as 
the learned Vakil for accused argues 
before us. If the servant carries the 
gun for purposes of his master, or in 
the presence of his master, that may 
not be an offence under the Act ; but 
to go further, we think, will be going 
against the terms of the Act. We 
think that in this case, there was a 
clear infringement of the provisions 
of Cl. (e), S. 19 of the Act by the 
accused and, that therefore he is 
guilty of the offence that has been 
found proved against him by the 
Lower Courts. 

The question, however, remains as 
to what the punishment should be and 
whether the gun which has been 
ordered to be confiscated should be 
confiscated. It would seem from the 
correspondence that Mr. Delhi Batcha 
Thevar was rather misled by certain 
letters of the District Magistrate, 
particularly Ex. I, in thinking that he 

was entitled to allow his own gun to 

be used by his servant, Vairaran 
Servai, the acct)sed in this case, whose 
name he gave to the District Magis- 
trate in Ex. V ; apparently he and his 
servant honestly believed, that they 
were doing nothing wroug, in allow- 
ing the servant to take the gun and 
use it as was done in this case. We, 
therefore, think the order of ci^fisca- 
tion should not be enforced. We set 
aside the order of confiscation of the 


(1) [1909] 13 0. W. N. 124. 
12) [1900] 22 All. 118. 


gun in this case. We consider, how- 
ever, that the fine of Rs. 30 in the 
circumstances of this case is not an 
excessive sentence and we confirm 
the fine. Subject to the above modifi- 
cation as to confiscation, we dismiss 
the petition. 

Petition dismissed. 
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KIRISHNAN .ND OOv.SEEtS, .1.1. 

Punijii Syarnalo — in \ie. 

Criminal Revision Case NTo. 222 of 
1923, Decided on 19th September 1923. 

ifadraa Local Boards An, Xl\ of VJ^O 
S,4il — Money due ui\dx.r a ontract of (case of 
tolls is not re :cVLr(iblc nn itr wnrran's. 

The amount due under a’coiitruct ot lea33 of 
thy tolis due to a Local lioaid is tiot ‘ aiy 
fee, toll, costs, compeusatioo. damages, peual- 
(ies, charges, oxpeuses or otuer sums uue to a 
Local Board” within b. 221 aoci is not reco- 
verable under the warrant of a Magistta;e. 

[P b<0, O li 

Tbe words ‘‘ other sums ” in 
should be read ejusdim genins 
precedes them • 

V. L. Ethiraj for Public 
tor— for the Crown. 

Facts.— The President of G.anjam 
District Board leased to the petitioner 
the right to collect tolls at a certain 
toll-gate during the financial yea 
1921-22, on the petitioner agreeing to 
pay Rs. 4,450 in certain instalments. 
Petitioner being in arrears with ^ 
payments, an official of ^he Distnct 
Board applied to the Town bub Ma- 
gistrate of Berhampnr 
Rs 1112-8-0 with interest from the 
petitioner under S. 221 of the Madras 
I ocal Boards Act, 1920. The Magi^ 
trate found that Rs. 612 was due from 
the petitioner and, purporting to Pr - 
ceed under S. 221 of the Act, orde^red 

the petitioner to pay that amount 

the District Board with interest at » 
per cent, the rate of intarest 
in the contract being 12 per cen . 
Petitioner prays that the case may 
reported to the High Court for revi- 

^'*Petitioner’s main 

the case is not covered by S. ot 

the Act and that the ^9*? 

without jurisdiction. In that, I think, 
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he is correct. S. 221 of the Act pro 
vides that “ in default of payment of 
any fee, toll, costs. compensation, 
damages, penalties charges expen- 
ses or other sums due to a Local 
Board under, or by virtue of this 
Act, the same may be recover- 
ed under the warrant of the Magis- 
trate.” These words do not appear to 
include a sum due to a Local Board 
under a contract. The respondent’s 
vakil does not contend that the sec- 
tion would apply to the recovery of 
rent due from a tenant on land leased 
to him by a local board, or of money 
due to a local board under a contract 
unconnected with the collection of 
any tax or toil levied by the board. 
But he contends that, because the 
District Board is empowered under 
S. 75 of the Act to levy tolls, and 
under S. 10ft to lease out the right to 
collect them, any sum which a toll- 
contractor or lessee agrees to pay to 
the board for the right, is a su n due 
to the board “under or by virtue of 
the Act " within the meaning of S. 
221 That contention appears to me 
unsound. The fees, tolls, costs, etc., 
mentioned in S. 221 are all amounts 
which the member of the public con- 
cerned is bound to pay under orders 
made by virtue of the Act irrespective 
of his own wishes or consent. A sum 
due to the board from a party to a 

, is not ejusdem generis 

with such fees, tolls, costs, etc., and 
cannot by any prope*- interpretation 
be brought within the words “ other 
sura in that section. Moreover, an 
amount due to the board under a con- 
tract cannot be said to be due to it 
under, or by virtue of the Act merely 
because the contract relates to the 
collection from the public of sums 
which, under the Act, the board can 
require the public to pay, or the con- 
tract is one into which the Act per- 
mits the board to enter. But for his 
contra^’t the board would have no 
claim on the petitioner for the 
amount in question, and it is not by 
virtue of the Act but by virtue of his 
contract that he is liable for it. In 
my opinion S, 221 of the Act does not 
apply to the case and the Magistrate’s 
order is illegal. 

In his explanation the Magistrate 
suggests that in making his order be 


an aN Thirumalai 

w is not acting as a Criminal Oourt, 
from which it would follow that I 
Iiave no power to examine his pro- 
ceedings under S. 435, Code of Crimi- 
nal Prccedure, or t j report the cise 
to the High Court for re/ision under 
S. 438, Code of Criminal Procedure. 
But in view of the decision 
of the High Court in Criminal 
Revision Case No. 427 of 1922, the 
respondent’s vakil does not press that 
point. The case will be reported to 
the High Court for revision. 

Order • — We think the reasons 
stated in the order of the learned Ses- 
sions Judge are correct and we accept 
the same. The amount due under a 
contract of' lease though of the toll 
cannut be treated as falling within 
the words of S. 221 of th^ Local 
Boards Act. The words “ other 
sums ” in the section should be read 
ejus em generis with what precedes 
them. Then again the sum in ques- 
tion here, is not payable “ under or 
by virtua of this Act,” but is payable 
under the contract between the part- 
ies. S. 10r> has no bearing on this . 
question ; it merely authorizes the 
leasing out of the tolls but does not 
make the money payable under the 
contract of lease, money payable 
under the Act. 

We, therefore, set aside the order 
of the Town Sub- Magistrate of Ber- 
hampur in M. C. No. 44 of 1922 as 
made without jurisdiction. 

Oriler set aside. 
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Wallace, J. 

■Ayyaswam' Iyer and others — Accu- 
sed Nos. 1 to 5 — Petitioners. 

T 

Anan Thirumalai Iyer — Complai- 
nant — Respondent. 

Cr. R. C. No. 420 of 1923, (Or. R. P. 
No. 322 of 1923), Desided on 7th 
February 1924 

♦ Penal Code, S. 499 Exception 9 — 
Defamation ~In sectarian .disputes excom- 
ynumcation of a msmher of a commumiy an4 
pubheaUon in the course ofdutuin good faith 
are no defamation. 

Where the facts were (batthe accused as the 
l^ad of the Sabha, to which complainaat was 
then subordinate received notice of the charge 
against him which he after due notice given 
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made do at empt to meet aud they theo, 
aocording to the uaual procedure when an 
accused party fails to appear to aoewer to a 
charge, passed an order of excommuni- 
catioQ and in accordance with the usual 
procedure imparted that fact to the heads 
of the community in other p'aoes in the 
usual form containing a brief and accurate 
statement of what had occurred, and there 
was no suggestion of any publication to any 
pers >ns who had not a rigut by virtue of their 
caste position to know of the fact. 

Held : that there was no malice however 
defective that procedure might appear to more 
judicial minds; that the accused were acting 
in good faith and in the interests of their 
community and that the accused were fully 
protected by the ninth exception to S. 499. 

[P 673 C 2] 

Nugent G-rant and N. C. Vijaya- 
raghavachariar — -for Petitioners. 

K, P. M, Menon and Salem Mama- 
sicamt fyei — for Respondent. 

Order. — The petitioners hare been 
oonricted of defamation. It was 
found and petitioners did not deny, 
that they, as executive members of 
the Shevapec Sowrashtra Sabha, com- 
municated to other local Sabhas 
. reports of the nature of Ex. A, died 
in this case, in which it is stated that 
a complaint had been received that 
one E. Nar&simha Iyer said that 
Anan Thirumalai Iyer — P. W. 1, had 
been born to Putta Venkata Subbayya, 
aend that he, while an infant, was 
rolled up in a mat and thrown ; that 
the sabha met accused and under their 
orders a servant was sent to bring 
P. W. 1, and on his report that P. W. 1 
could not come, they considered the 
matter and decided that P. W. 1 
shouljd be removed from the commu- 
nity, and that that had accordingly 
been done. 

The lower Courts have found that 
this report was defamatory of P. W. 1 
and was not privileged. It is argued 
in revision that the lower appellate 
Court has based its confirming judg- 
ment on mistakes of fact and that 
both Courts had fundamentally erred 
in their conception of what would 
constitute malice in law. 

There have been for some time two 
rival Sourashtra Sabhas in Shevapet, 
the accused’s Sabha having seceded 
from the locaLShevapet Sabha, because 
it would Qot conform to the ruling of 
the main assembly allowing the re- 
instatement in caste of a member who 
bad gone to Knglai d and returned. 


The accused upheld the ruling of tlie 
main assembly. The original Sabha 
headed by P. Ws. 2 and 3 refuse to re- 
cognise it Since the seoes^ion, evi- 
dently, eacli branch has claimed to be 
the proper caste tribunal forShevapet. 
In December 1020. the accused’s Sabha 
excommunicated P. W. 1 as set out in 
Ex. A. In April i921, the rival Sabha 
excommunicated accused 1, 3, 4 and 5 
By Ex. IV on 14—1—1922, P. W. 2 
and others of his Sabha communi- 
cated the excommunication of accused 
1, 3, 4 and 5 to the very same parties 
to whom Ex. A was sent. Ex. A was 
sent to these parties on 4 — 9 — 1922. 

There was no suggestion that li^x. A 
had been concocted for the occasion 
and that it was not true that P. W. 1 
was excommunicatad in December 
1920. The lower appellate Court has 
therefore erred in supposing that 
P. N. I’s excommunication was 
retaliatory measure for the excom- 
munication of accused I, 3, 4 and 5 
by P. W. 2's Sabha since it was three 
or four months anterior in date. This 
erroneous view has, to my mind, 
considerably influenced the lower 
appellate Coi^rt, which proceeded on 
tbe idea that the excommunication of 
P. W. 1 was an act of retaliation and 
revenge and, therefore, likely to have 
been due to malice. It then proceeded 
to put forward other grounds, in- 
sufficient to my mind, in themselves 
to support that finding. 

There is no finding that Ex. A does 
not truly set out the facts, i e., that it 
is not true that such a complaint was 
made to the accused’s Sabha, or that 
the Sabha had sent for P. W. 1 or that 
P. W, 1 was removed in consequence 
by the accused’s community. Nor is 
there any clear finding that F. W. 1 
was not at tbe time subject to the 
spiritual discipline of the accused’s 
Sabha. The lower appellate Court 
thinks that the accused had not 
proved the latter point, but I do not 
find that P. W. 1 even challenged it. 
Certainly in his evidence there is no 
statement that he was not subject to 
their control. On the other hand, he 
says that “in those days K. Narasimha 
Iyer (P. W. 3) was in one Sabha and 
I was in the other Sabha.” A Criminal 
Court should certainly not assume 
against an accused person anything 
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which has not been made the subject 
of proof. The lower Courts seem to 
me to have further confused the issue 
by taking: Ex. A to mean that the 
Sabha found that the charge was 
true and therefore circulated as true a 
libel which is probably false. But 
that is not what Ex. A says. It merely 
mentions the nature of the charge, 
thatP. W. 1 refused to turn up to 
defend himself and therefore was 
excommunicated. There is no state- 
ment in Ex. A CO the effect that the 

charge was true. , ^ au *. 

I proceed then on the footing that 

the statements in Ex. A are true and 

that P. W. 1 was under the jurisdic- 
tion of the accusedVs Sabha at the time 
of his excommunication and at the 
time of the publication of. Exhibit A. 
The lower appellate Court haring 
takeT>, as shown abore, an erroneous 
riew of the facts proceeded to find 
malice, on the ground, first that if 
P. W. made the charge aneg‘=‘d he 
did not mean it literally, secondly 
that the complaint to the Sabha was 
not made by the party who made the 
charge but by one who merely over- 
heard it, and thirdly that the Sabha 
had no evidence before it for holding 
that the charge was true. None of 
these grouncs seem to be substantial 
and clearly rest on the mistaken idea 
that the -Sabha had held that the 
charge was pr^^ved. It is suggested 
further by the counter-petitioners, 
that no notice giving the substances 
of the charges was sent to P. W. 1 
and that no enquiry was held, but 
I find no justification for such a 
suggestion. This point had never 
been so far gone into and it may be 
noted that P. W. 1 has not stated that 
he did not know the nature of the 


put out of the Sabha.’* P. W. 2 simi- 
larly says, “If any one is called by 
the Sabha to answer a charge and if 
he refused to attend, he will be 
excommunicated,” and Ex. IV, the 
document communicating the excom- 
munication of accused 1, 3, 4 and 5 to 
the other Sabhas sent by P. W. 2 
gives several instances of excommuni- 
cation simply on the ground that the 
parties summoned to appear before 
the Sabha had refused to do so. Three 
of those relate to accused 3, 4 and 5 
themselves. P. W. 2 in fact admits 
that accused 3 and 4 were excommuni- 
cated simply because they did not 
appear. The evidence of P. Ws. 6 
and 7 is to the same etfect. The 
accused therefore, so far as appears 
were merely following the usual 
procedure and it is difficult to conclude 
that, by merely doing so, they must 
have been actuated by malice, how- 
ever defective that procedure might 
appear to more judicial minds. The 
Sabha must be found to have fallen 
short of their own standard of justice 
before ma'ice could be imputed to 
them, and, in this case, I judge the 
accused Sabha by the standard of 
justice they themselves get from the 
Sabha of P. W. 2. As to th® allegation 
that no enquiry was held assuming 
that it be true, such enquiry, as I 
have shown above is not the usual 
procedure when a delinquent does not 
turn up after notice. As to whether 
notice was actually sent there is no 
clear finding that it was not. P. W. 1 
says he got no notice, but the lower 
Courts did not accept his statement; 
and assumed that the accused's 
version that P, W. 1 got the notice 
was true. I am not prepared to assup® 
against the accused that the notice 


charge. 

The Sabha then had before them a 
serious charge of which, I must in the 
absence of evidence to the contrary 
presume in favour of the accused that, 
the delinquent had notice, that it has 

sent for him to explain and he failed 

to appear. The prcsecution witnesses 
themselves admit that in such cases, 
it is the usual practice for Sabhas to 
excommunicate without further delay 

or enquiry. P. W. 1 says: If a 

member refuses to attend as per the 

summons of the Sabha, he will be 


was not sent. 

It is urged further by the counter- 
petitioners that the long delay m 
publishing the fact of excommuni- 
eaticn and the fact that it 
published a few days after the publi- 
cation of the accused's excommuni- 
cation by P. W. 2’s Sabha justify th® 
inference of malice. But it is obvious 
that such long delays are also usual. 
The excommunication of the 
was not published until 16 month 
after it occurred. Ex. A was pu 
lished 21 month® after the exeom- 
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munioation. I am not prcparea to 
infer malice from the mere fact of 
deUy That such a puhiication hy 
tnc OA^te-hoad was the proper and the 
recognised pn^cedure is obvious from 
Ex. IV itself, which publishes the 
accused's excommunication by P. W. 
2’s Sabha to the very same persons, 
and in the very same minnerias Ex, A 
does. It uardly lies in the mouth of 
P. W. 3*s party to which P. W. 1 now 
belongs to argue that such publication 
is n the usual procedure or that tlie 
dePy in the publication is any evi- 
ience of want of good faith. 

The facts then are that the ac- 

I cuscd as the head of the Sabha, to 
which P. W. 1 was then sub- 
ordinate, received notice of the 
charge against him which he, after 
duo notice given, made no attempt to 
meet, that they then, according to 
the usual procedure when an accused 
party fails to appear to answer to a 
charge, passed an order of excom- 
munication, and that then they in 
accordance with the usual procedure 
imparted that fact to the heads of the 
community in other places in the 
usual form containing a brief and 
accurate statement of what had 
occurred. There is no suggestion 
lof any publication to any persons 
who had not a right by virtue of their 
[caste position to know of the fact. 

It has been suggested that I should 
send the case for findings on the 
various points on which findings 
ought to have been recorded, such as, 
whether a proper enquiry was held 
and whether Sabha had authority over 
P. W. I ; but can see no object to 
be served by foif enting any more this 
internecine quarrel. On their own 
showing, P. W. I’s party has done 
almost exactly the same thing in the 
matter of excommunicating the 
accused and publishing the fact, I am 
not prepared to send the case back. 

It is impossible then to support the 
lower Court’s conclusion that the 
accused circulated the libel as a charge 
enquired into and proved. On the 
other hand there is no evidence from 
which to conclude that the accused 
circulated the dharge knowing it to 
be false, they circulated it in the 
ordinary rdutind procedure, according 
'to wlliioh, even if the charge was 
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false, P. W. 1 would be liable to 
excommunication for mere refusal 
to attend, f find therefore that the 
publication compl xined of wa-i made 
in the course of the usual routine 
procedure in such matters, that the 
usual procedure was followed regard- 
ing the enquiry into the charge itself, 
and that the accused’s Sabha, to which 
P. W. 1 then o v. d allegiance, were 
bound on P. W. L's own ^showing to 
co n municate the fact to the other 
sal)has of the conrnuuity. P. W. 1 
says, “ If any one he cxcomaiunicated 
from one sabha the matt' r will be 
communicated to sabhas in other 
places ” and again, ” Either after 
inquiry or if the persons against 
whom information is laid, absent 
themselves from the Sabha after 
being sent for, sve used to cornmuni- 
c ite the complaint and the decision 
of the sabha to the other sabhas." 

It appears to me that the publi- 
cation in this case was in the usual 
course of accused’s duty, that there is 
nothing to shew that the accused 
were not acting in good faith in the 
interests of their community and that 
the publication is therefore prot cted 
by the ninth exception to 6. 499 of 
the Indian Penal Code. I am of 
opinion that the convictions therefore 
cannot be supported. The convictions 
and the sentences are therefore 
reversed and the fines, if paid will he 
refunded to the petitioners. 

Conviction set aside* 
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Kalepalli Rojitagiripathy-K'^^eWo-Vit, 

▼ . 

Kalepalli Bhavani Sankaran and 
another — Respondents. 

A. A. O. ■No. 60 of 1923, Decided ’on 
22nd February 19*^4, from the order of 
the District Court of Kistna at 


LSuUpatam. 

r (a) Limitation Act* S* l^^Prohihitinff 

nation hy anybody am nintA to tniawohon. 
.n attachment before 

a coQBequcnt order iatued by the Court at- 
hiDg‘the decree absolutely prohibiting the 
outToa of the decree by anybody amounts 
an injuocuoD and the perjod of its penaen- 
is excluded under S, 15 m executing the 
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% (b) LimHaiion Act, Art, 182— Applica- 
tion for rfcogrdsing assignment of decree and 
for executionisa step in-aid. 

An application by a transferee decree-nolder 
for a recognition of his transfer and to exe- 
<mte the decree is a step-in-aid of execution 

and saves Uraitation. M. L. J. ^8 F<^1. 

(P. 675 C* 2] 


% ^ (c) Civil P. C. 5. 11 -Xn .xecutton 
proceedings on application for transfer of 
decree, fmlure to plead limitation creates 

construe iveresjadicata. , ^ r r 

^ven in an application for transfer of a 
decree the judgment-debtor can plead limita- 
tion and he ought to do so. If be fails the 
point is barred by constructive . 

71 RamchaniJra Rao and H. Manga- 
pothi Noinu—tor Appellant 

P Somai-und nram and P. Saiya- 
no'cayana — for Respondent. 


Judgment. — This appeal relates to 
the execution of a decree dated 
27-3-11*18. On ■26“7-:919 the trans- 
feree decree-holders applied for 
recognition of their transfer and for 
execution. However, in consequence 
of an attachment of the decree, this 
petition was dismissed. The next 
petition was put in on 4-1- 1922 ask- 
ing for the transmission of the de- 
cree to the District Court for execu- 
tion, and on 26-4-1922 the present 
execution petition was filed. It was 
contended that the present petition 
was barred by limitation, bu i four 
grounds were urged by the decree- 
holder for allowing execution. The 
District Judge has held that two of 
these grounds were valid and has 
•rdered execution to proceed. Now, 
this appeal is filed by the first de- 
fendant, the judgment-debtor. 

The first ground taken is that the 
plea of limitation is res judicata by 
reason of the order on the applica- 
tion of 4-4-19 ?2 directing the trans- 
nissioD of the decree to the District 
Court. It has been held in the 
Calcutta Court in Sreepaii Charan 
Chow haryr Belchambers ,(1) and in 
Chutterput Singh v. Pai Bahadur Soo- 
marimull t2) that, when an order for 
transmission of the decree is made, 
uo question of limitation is decided 
and therefore such an order does 
mot amount to res judicata on the 


( 1 ) 


[19101 15 C.L.J. 123—8 I.C. 22— 

15C.W:N.:661. 

[1916143 Cat 903— 26 G.W.N. 
889—36 1.0, 692—23 O.L.J. 645. 


V. K. Bhavani Sankaran 1.^24 

question of limitation. In fact, in 
the former case, Mukerjee, J., held 
that the judgment-debtor could not 
at that stage possibly contend that 
the decree was barred by limitation : 
but, apparently no notice was issued 
to the judgment-debtor under S. 248 
of the Code of Civil Procedure : 
the Court held further that, even 
though notice under S. 248 is issued, 
it is not competent for a judgment- 
debtor at that stage to contend that 
the decree ought not to be transfer- 
red because an application for exe- 
cution thereof is likely to prove in- 
fructuous as being barred by limita- 
tion. In the judgment no authority 
is given for this proposition of law 
and possibly it is based upon the 
rules of the Calcutta High Court, 
which do not require the issue of a 
notice to the judgment-debtor in an 
application for transmission of the 
decree. On the other hand, in Madras 
under R. 161 (3) of the Civil Rules of 
Practice, a notice should be issued, 
and a notice was accordingly issued 
in this case. It is now argued for 
the respondent that the judgment- 
debtor had an opportunity of ap- 
pearing and pleading that the 
application was barred by limitatioo, 
and it would seem that, when there 
was that opportunity, S. II, Expl. IV 
would be applicable and that the 
question would be res judicata be- 
cause it was one which might and 
ought to have been put forward te 
show that the decree was not one 
that could be executed. In fact in 
Mungul Prasad Dichit t. Orija Kant 
Lahxri (3) it was held that, where an 
execution petition was barred by 
limitation but execution had been 
ordered to proceed, it was not open 
to the judgment-debtor in a subse- 
quent application to plead that the 
former application was barbed by 
limitation. Similarly in Rajah of 
Ramnad v. Velusami fTevar (4) the 

(3) [1882] 8 Cal. 51— 8 LA. 123—11 
C.L.R. 113—4 Sar. 248 (P. C.) 

(4) [1921] 48 LA, 15-19 A.L.J. 168— 

40 M.L.J. 19—13 L.W. 290— 
(1921) M.W.N. 51—59 1.0. 880— 
38 C.L..J. 218—25 O.W.N. 581— 
28 Bmm.L.R. 701—29 345 
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Privy Oouncil held that, when an 
assignee of a decree applied to be 
brought on the reoord and to have 
the decree execution was allowed 
although the judgment-debtor had 
raised the plea that execution was 
barred by limitation. In the order 
alloving execution the plea of 
limitation was not dealt with 
specifically but it was held that 
in a subsequent application the 
plea of limitation could not be urged, 
for it must be deemed to have been 
decided in the order on the former 
application. In that case the plea 
was raised in the first proceedings 
but their Lordships remark in the 
judgment (at page 200). “ It 

was not only competent to the 
present respondents to bring the 
.. plea forward on that occasion 
but it was incumbent on them to do 
so if they proposed to rely on it. 
No appeal was brought from the 
order then made and therefore it was 
not competent for the Subordinate 
udge to admit the plea on the sub- 
equent proceedings.” It would ap- 

I ^'ear from this that, even in an ap- 
lication for transfer of a decree, it 
open to a judgment-debtor to 
Lead limitation and in fact he ought 
3 do so. If the decree is barred by 
mitation, the transfer of it to an- 
ther Court is a mere infructuous 
roceeding which ought not to be 
iken and, therefore, if a valid plea 
f limitation is available, it should 
e urged in order to prevent multi- 
Uoity of proceedings. In this view 
re think that the District Judge’s 
rder in the present case was cor- 
BOt. 

The second ground on which the 
9^ District Judge allowed execution is 
that the petition put in on 26-7-1919 
was a step in aid of execution, and, 
being less than three years before the 
present application, the latter is not 
barred. The application of 26-7 1919 
was one put in by the transferee 
decree-holders to recognise the trans- 
fer and to execute the decree in 
tertain methods specified in the 
petition. The petition was dis- 
missed because execution of the de* 
eree had been stayed and it appears 
that in eubsequont proceedings the 
^ 'Ti ht of those transferee d^creo- 


holders has been negatived. At the 
time the application was made they 
were transferee decree-holders by as- 
signment from the original decree- 
holders and as such the proper per- 
sons to execute the decree. It was 
held in '^recpa'ld Bnihmayya Pnntulu 
V. Pdrnauram Ayyti (5) that such an 
application as this would have the 
effect of saving the bar of limitation. 
The transfer in that case was effect- 
ed by a decree of Court whereas in 
the present case the transfer is effect- 
ed by an assignment by the par- 
ties, but this cannot atfect the ques- 
tion whether the application was one 
made in accordance with law. Until 
the assignment had been held to be 
invalid, the transferees were the 
persons who had title to execute the 
decree. On this ground also we 
think the Distri t Judge was right. 

The District Judge had rejected the 
third ground, namelT^, that, limita- 
tion is saved under S. 15 of the Limi- 
tation Act, and he has based his 
decision on Rangaswamt Chetty v. 
Thnngavelu Chetty (6). In that case, 
however, the attachment was of a 
book-debt and it is clear that an 
attachment of a book-debt does not 
operate as an injunction within the 
meaning of S. 15 of the LimitaUon 
Act. When a decree is attached, the 
form of attachment is given in 
Appendix E, forms Nos. 22 and 23, 
and, in accordance with those forms, 
there would not really be any injunc- 
tion against execution, for the at- 
taching decree-holder can execute 
the decree himself ; but. ii the pre- 
sent case, the attachment was not by 
a decree-holder, but it was an attach- 
ment before judgment, and conse- 
quently the order issued by the Court 
attaching the decree absolutely pro- 
hibited the execution of the decree 
by anybody, as will be seen by a 
.reference to the attachment order. 
This order clearly amounts to an in- 
junction and it is not denied that, if 
the period during which that injunc- 
was in force be deducted, the presen* 
application would be within time. 

M.L.J. 348. 

Mad.637-(1919) M.W.N. 
I.C. 380-26 M.L,T. 147- 
10 L.W. 333. 
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For all these reasons we think that 
the present petition is not barred by 
limitation and therefore dismiss this 
appeal with costs. 

Appenl (/ismts-sefi. 
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aliLace)^ j. 

A. R. Sritiivasachartat — Appellant. 


The plaintiff claims title to the pro- 
perty as legatee under the will of a 
Hindu widow bequeathing her hus- 
band’s property. It is conceded, of 
course, tliat as against a rerersioner 
plain titf could have no title at all, but 
it is argued that as against any one 
but a reversioner, e. i/-, as against 
alleged trespassers like defendants, 
the will would convey a title to plain- 
titf. For this position a Privy Coun- 
cil Ruling in Bijoy Gopal Mukerji v. 
Kri!<hna Mahishi Dehi (1) is relied on ; 


V. 

A. Raghavni'hariar an / tith^rs — Res- 
pondents. 

S.A.. No. 578 of 1921, Decided cn 25th 
January 1924 against the decree of 
the C(-urt of the Subordinate Judge of 
Chingleput. 

(a)Hindu Law—Widoiv^WiU — Ltgatee 
cavi 6ue even trespasser, 

A Legiitee ua ler tLe wiil ot’ a Hinau widow 
by which she b.queatbs ber husband’s property 
derives no title under tbe will even to main 
tain a suit in eje- tment against a tr.' spissor, 

(b) Possessi 4 — Vacant site. 

In the case of Vdcant site of which no effec- 
tive physical possession is feasible the pre- 
sumptio > is that pu68€ssi.in will follow title. 

(P. 67t) C. 1.1 

Palanjali Sa.s:ri — for Appellant. 

T. Naratiimha Aiyangar and *:9. Ran- 
gas^wumi — for Respondents 

Judgment. — The suit site in lhi.s 
case was a vacant site of which no 
effeeiive physical possession was 
feasible. In such a case, there is no 
doubt that the presumption is, that, 
when there has been no effective phy- 
sical possession, possession will follow 
title. The lower appellate Court found 
in this case that plaintiff had no title, 
and that he had not been in posses- 
sion within 12 years of suit. The 
decision on the question of title was 
one in law, and thus open toaigument 
In Second Appeal As there was no 
very clear finding by the lower appel- 
late Court that defendants had been 
in physical possession, and that there- 
fore the presumption that possession 
follows title could not be called in aid 
on behalf of plaintiff, it was necessary 
to have the question of law, i. e,\ the 
question of the existence of any title 
in plaintiff, argued. 


w’heroin it was held that an alienee 
not for necessity from a Hindu widow 
took with his alienation sufficient 
title lo resist or elect a trespasser. 
The alienation in that case was before 
the widow’s death, and naturally is 
voidable, on good cause shown by the 
reversioners. But until the rever- ’ 
sioners choose to attack it there is no 
obvious reason why the title, valid at 
its commencement, if not avoided, 
and ex hyputhesi not yet avoided, 
should not remain valid until avoided. 
This seems to me a very different pro- 
position to that of holding that the 
Hindu widow has the power over her 
husband’s estate of alienation after 
her death, that she has the right to 
say to any one “ after my ceato you 
shall enjoy my husband’s estate,” 
when at her death her interest in that 
estate and therefore her power of dis- 
position over it cam© to an end. The 
ruling in Lurga Sun'hiri v. Rama- 
krisluia Podilur (2) is clear authority 
that she has no such power of disposi- 
tion whatever and, in my view, a 
Bench of this Court in Mahalaksh- 
mamma u Ve/nJ Re on (3), has taken 
the same stand pomt. See also 
Raghava Mudaliar v. Narayanaswami ^ 
Mudaliar (4). 

The right of a trespisser to devise 
bis po&sessory title, so far as it has 
reached, is cued by wu> of analogy, 
but in the case of a trespasser, nis 

U) [1907] 34 Tal 329-34 I.A. 87-r 
1 C.W.' .424-5 C.L.J. 334—9 
Bom. L.R. 602-2 M.L.T. 133— 

17 ML.J. 154-4 A.L.J. 329. 

(PC.) 

(2) [i9l3] 18 C.LJ. 162-21 I.C. 714- 

(3) i923 Mad. 367-41 M.L.J. 60— 

17 L.W. 8-32 M.L.T. 44. ^ 

(4) [1893] 4 M.L.J. 68. " 
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estate, such as it is, is not a limited 
«.>estate, and the analogy seems to me 
to fail. 

I therefore hold that the lower ap- 
pellate Court's decision on the ques- 
tion f title is correct. I have been 
urged to refer the question to a Bench, 
but the 34 Cal. case seems to me 
hardly strong enough found ition for 
holding that tnat case made any 
change in the law on this point* as it 
has been up 'ill now understood, 
though the interesting argument of 
the appellant's vakil gave a certain 
plausibility to bis view. 

I As plaintiff therefore has no title, 
he cannot fall back on any legal pos- 
session resting solely on title, and 
^ actual physical possession by him 
^ within ll years of suit has been nega- 
tived by the lower appellate Court, 
This appeal must fail. 

I dismiss the appeal with costs. 

Appeal dismissed. 
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Krishnan, J. 

Palani alias Thirumeni Thevan 
{minor by next friend Pecki Ammal ) — 
Appellant. 

V, 

Sethu and others — Respondents, 

S. A. No. 1115 of 1921, Decided on 
7th March 1924, against the decree of 
the Court of the Subordinate Judge 
of Madura, in A. S. No. 40 of 1920. 

Evidence Act, S. IIS— Non-aeceas alone 
■van rebut preaumpHorp-Son bom after diaaolu- 
iion offirat marriage but during aecond mar- 
■riage ia ike aon of aecond husband. 

S. 112 refers to the of time of the birth 
of the child as the deciding factor and not to 
the time of the oonoeption of that child. The 
point of time of the conception of the child 
has to be considered only to see whether the 
husband had not access to the mother. If he 
had access then the cht d that is born moat 
be treated as the child of the father. The 
oblld born in wedlock should he treated as 
the child of the father, who was then the 
husband of the mother unless it is shown that 
he had no acvoss to the mother, at the time of 
oonoeption, quite irrespective of the question 
whether the mother was a married woman or 
^ Jiol Where the mother was married again 


after dissolution of tbe first uiarr>ago before 
the child was born the child is the legitimate 
son of the second husband. 

fP. G78, C. 2 ; P. 679, C. 1] 

K. 1", Krishnaswatni Ai/jar — for 
Appellant. 

C. V. Anant/nikrif</in<i Aiijat\ P. S. 
N^ariiy^inaswami and P. S. 

Ramnrlm nd ri. Anj-tr — for Respon- 
den ts. 

Judgment. — In thiscase, an interest- 
ing (luestion arises for decision re- 
garding the legitimacy of the plain- 
tiff. The plaintiff’s mother Pechi 
Ammal, was first married to one Sub- 
ramania Thevar in September or 
October, 1903. That marriage, it is 
found, was dissolved in May or June 
1904, and then she married again one 
Thirumeni Thevan in June or July 
1904. The Plaintiff was hern to her 
in September, 1904 These are the 
findings of fset by the lower Courts. 

The question that has to be decided 
is whether on these faots the plaintiff 
is to be treated as the legitimate son 
of Thirumeni Thevan and is entitled 
to a share of his properties as the 
District Munsif has held, or whether 
he is not the son of Thirumeni Thevan 
but the legitimate son of Subramania 
Thevan, as the Subordinate Judge 
seems to consider. Pechi Ammal’s 
marriage with Subramania Thevan 
did not prove to be a happy one. 
Thirumeni Thevan seems to have 
conceived a great regard for her and 
was a rival for her affection> from 
the very commencement. Subra- 
mania Thevan and Pechi Ammal 
seem to have quarrelled with each 
other and she left his protec- 
tion, and there was a criminal case 
in which Subramania Thevan charged 
Thirumeni Thevan and others that his 
wife had been enticed away by Thiru- 
meni Thevan for the purpose of 
illicit sexual intercourse with her. In 
that case, however, the accused were 
discharged; thereupon Subramania 
Thevean divorced his wife. The 
District Munsif has held that Thiru- 
meni Thevan is ^really the father of 
the plaintiff and that he had access to 
Pechi, at the time the child was 
begotten, even though she was the 
wife of Subramania Thevan. He also 
refers to evidence, which shows that 
Thirumeni Thevan treated the young 
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boy as his own son till his death in 
April, 1917. 

The question whether the plaintiff 
is to bn treated as the legitimate son 
of Thirumen: Thevan or not seems to 
me to depend entirely upon the 
language of S. 112 of the Evidence 
Act, which lays down the rule, which 
really governs this case. That sec- 
tion says that: 

**The fact that a person is born during the 
cont DuaDue of a valid marriage between his 
mother and a man' “shall be conclusive proof 
that be is the legitimate son of that man, 
unlese it can be shown that the parties to the 
marriage had no access to each other, at any 
time when he could have been begotten*'. 

In this case, the plaintiff was born 
curing the continuance of a valid 
marriage between his mother and 
Thirumeni Thevan. The section is 
very clear and unless non-access of 
Thirumeni Thevan to her is proved 
at the time, when the plaintiff would 
have been begotten, he must necessa- 
rily be treated as the ligitimate son 
of Thirumeni Thevan, for the section 
says that the fact of birth must be 
taken as conclusive proof of the son’s 
legitimacy. A married woman might 
have many paramours; but the child 
born to her must be treated under S. 
112 as the legitimate son of her hus- 
band, and the fact that she has para- 
mours is of no account whatsoever, 
unlese her husband, if he disputes the 
paternity of the child, is able to show 
that he had no access to her at the 
time of conception. The fact that 
other people had also access is not 
ma ■serial in considering the legitimacy 
of the child. That is the rule framed 
by the legislature in S. 112 and wc 
must follow that rule in dealing with 
questions of legitimacy. The difficul- 
ty that arises in this. case is from the 
fact that at the time conception must 
have taken place, the plaintiS’s mo- 
ther was the lawful wife of Subra- 
mania Thevan. The Subordinate 
Judge seems to think that because she 
was Subramania Thevan's lawful wife, 
it mu^t necessarily be presumed that 
Thirumeni Thevan had no access 
to her. 1 am not prepared to adopt 
such a presumption, particularly in 
this case, where the evidence points 
the other way, as the District Munsif 
has clearly explained. There is abso* 
lutely no evidence as to non-access of 


Thirumeni Thevan, at the time the- j. 
child was begotten. Applying S, 112, 
the question raised in the case must 
be answered in favour of the Munsif’s 
view that the plaintiff is the legiti- 
mate son of Thirumeni Thevan. The 
mistake made by the Subordinate! 
Judge is in failing to notice that S.l 
112, ref^ers to the point of time cf the! 
birth of the child as the deciding! 
factor and not to the time of the oonJ 
ception of the child. The point of! 
time of the conception of the child,! 
has to be considered only to see wheJ 
ther the husband bad not access to! 
the mother. If he had access, then! 
the child that is born must be treated! 
as the child of the father. A case,! 
Ingestre v. Atiorney General [not! 
reported, but referred to in 30 Law 
quarterly Keview.] seems to have 
been recently decided in the same 
way in England, where a question, 
exactly similar to this arose. I have 
not been able to refer to the case 
itself, for it seems to have been re- 
ported only in the Times Newspaper, 

But the case is referred to in a learned 
article in Ingestre v. Attorney General 
which deals with this question. 

The conclusion which the writer of 
that article comes to is that the 
decision make? it clear that the rule 
in modern English Law, is that birth 
in wedlock nakes a child legitimate 
and the only ground for disputing its 
paternity is to show that the father 
had no accass to the mother, at the 
time the child was begotten, and no 
other exception is allowed. That 
seems to be clearly the English law. 

S. 112 of the Evidence Act is really 
based upon*the English rule, and its 
language clearly supports the view I 
am taking that the child born in wod-f 
lock should be treated as the child of! 
the father, who was then the biisJ 
band of. the mother, unless it is! 
shown that he had no access to ihej 
mother, at the time of conception,! j 
quite irrespective of the questionj 
whether the mother was a married! 
woman or not. It is quite true thatl 
if the palintiff had been born within ' 

280 days after the dissolution of the j 
marriage of his mother with Subra- 
mania Thevan and if she had not been 
married by the time of his birth, thei 
section would have made him the! j 
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legitimate son of Subramania Therau. 
But those are not the facts here. The 
fact here is that the mother was 
married ag lin before the child was 
born and applying the rule of S. iVZ 
we must necessarily hold that the 
child is the legitimate son of the 
second husband. The rule may be 
somewhat artificial and may not 
always correspond with actualitie-s in 
nature. But it is necessary to have 
a rule like this, to avoid unnecessary 
disputes as to the legitimacy of chil- 
dren and the rule must be worked 
according to its terms. 

The Subordinate Judge has relied 
upon a case in Ntchofa.'^ r, Asnh '/• (1). 
There the learned Judge no doubt 
held in somewhat similar circum- 
stances that the child should 
be treated as the legitimate child of 
the first husbitd during the subsist- 
an ie of whose marriage the child 
was conceived. ^Vith very great 
respect to the learned Judge who 
tried the case, it seems to me that he 
overlooks the exact language of 3. 

112, when he says at p. 222 that 

“There is no ©Ticenoe of want of access, and 
B. 112 of the Eridence Act, in the abience of 
such evidence, regards the presunptioo of 
legitimacy arising from coacepcion. during a 
valid subsisting marriage as conclusive. 

In S. 112, there is no reference to 
conception in the first part of it. 
The presumption of legitimacy arises 
from birth and nob from conception, 
unless as already stated it can be 
shown by proof of non-access that 
conception could not have resulted 
from the connection of the husband 
with the wife. 

In the view I am taking, I do not 
think the second point dealt with by 
the Subordinate Judge, that the child 
was the result of Pechi*s adulterous 
sexual intercourse with Thirumeni 
Thevan and therefore he is not entitl- 
ed to inherit to him can be supported 
either, for the section excludes any 
such allegation or proof. The section 
says that I should take it as conclu- 
sively proved that plaintiff is his 
legitimate son and the question whe- 
ther the original connection was 
adulterous or not, does not arise. 
Treating the plaintiff as the legiti- 
mate son of Thirumeni Thevan, he is 
entitled to share in his property, oon- 

(1) [1897124 Cal, 216. 


sidering that Thirumeni Thevan was 
treating the plaintiff all along as his 

0 vn SOT, and that he know perfectly 
well, when he married Peclii Ainnial, 
that she was a pregnant woman and 
yet took no objection himself to the 
parentage of the child and consider- 
ing that in all possibility Thirumeni 
Tht van is the real father of the child, 

1 am glad I liave b ea able to arrive aC 
aconolusion infi'.'onr of the plaintiJf’s 
right to inlierit to hiai. The parties 
are Maravars, and divorces and 
second marriages of women are quite 
common among them and a man is 
allowed to marry more than one wife. 
T.iere is thus jio difricuity of the 
second marriage with Thirumeni 
Thevan being invalid or illegal. 

The Subordinate Judge.- in para- 
graph 13 of his judgment, states that 
since the law presumes chastity of 
a married woman, it is impossible to 
hold that" fhirumeni Thevan could 
have had access to Pechi Ammal. It 
seems to me that the latter statement 
of his goes too far. Whether there be 
a presumption or nof, that a married 
women is chaste, a presumption for 
which no authority has been quoted, 
it is clear that in the circumstances 
of this case Pechi Ammal was not 
chaste. She seems to have had con- 
nection with Thirumeni Thevan, while 
she was the wife of Suoraniania The- 
van and that was probably die reason 
for her divorce. The question whe- 
ther be had access or had no access is 
a question to be decided on the evi- 
dence and on the facts proved and 
not on any presumptions. It was 
suggested that I should call for a 
finding from the Saoordinate Judge 
on the question of Thiruineni’s access 
to Pechi; but in the state of evidence,* 
which has been fully discussed by 
the District Munsif, I think his find- 
ing is correct and it is not necessary 
to send the case down for a fresh find- 
ing, as I can myself find the fact 
under S. 103 cf the Civil Procedure 
Code. There is good reason to find 
that he had access to the woman at 
the time the child was begotten. The 
decree of the Lower Appellate Court 
IS reversed and that of the District 
Munsif is restored with costs here 
and in the Lower Appellate Court. 

Appeal allowed. 
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Ramesam and j ckson, JJ. 

Xa''oyana Chetty and others — Defen- 
dants — Appellants. 

V. 

^{uthiah Chetty ( <ead) and. other :^ — 
Plain titfs — Respondents. 

Appeals Kos. 25 and 26 of 1917, De- 
cioed on 6ch March 1924, against the 
decrees of he Court of the femporaiy 
Subordinate Judge of Sivaganga in O. 
S. N o. 84 of 1915 and 90 of 1914, D, 14th 
August 1916. 

{u) Specif ic I erfcrmance— Contract hy 
manager of n Joint Hindu family to sell pro- 
petty can be specijicody enjorccd againtt 
minor mertibtrs after de ith of manager. 

There is no general rule that no decree for 
•pecific pertoimance can be passeo against 
mitors. Where a contract ia entered into by 
a Hindu iu rasp' jt of property which is tot 
jointfamily property and the property devol- 
ves by inheritance: on heirs, some or all of 
whom eremirors, decree for speo'fio perfor- 
mance can be made . Where a Hindu who is a 
member of a joiut family enters into contract 
to sell his owu share and dies and the pi'operty 
descends by survivorship to other members of 
th*' family some or alt of whom may be minors, 
It can be enforced against the unaivided sons 
of the deceased. Where a joint family consists 
of minora only and therefore has no manager 
and a guardian of all the minors who ^s, ex~ 
AypotAesi not maaager, not being member of 
she family but i« merely the,r guardian, eaten 
into a contract on behalf of some or all of the 
minors that contract cannot be speoihcaUy 
enforced even though it may be for purposes 
of necessity. Where a contract is by manager 
onbe alfofa family, and for the benefit «>f 
the family and the ma''ager dies, it can be en- 
forced against the survivors even when some 
of the survivors are minors 22 Bom. L. H. 997. 
Foil, [P. 681, 0.1 2 P. 682, C. 1.1 

(6) Specif iclperformance — Limitation 

The words *oa demand' indicate that the 
cause of action arises only after request. 

[P. 682 0,1, ] 

A* Krishnaswami Aiyar, T, V. Muthu^ 
krishna Aiyar and N. Muthuswami 
Aiyar — for Appellants. 

S. Srinivasa Aiyangar^ K. Rajah 
Aiyar d.nd i?. Srinivasa Aiyangar — 
for Respondents. 

Ramesam, J- — Appeal No. 25 of 
1917. This appeal arises out of a suit 
for specific performance of an agree- 
men4 to sell. The Subordinate Judge 
decreed the suit. The defendants 
appeal. 


Naray ana Chetti, father of 4th de- 
fendant and his younger brother, 
Muthiah Chetti, father of defendants 
1 to 3 were carrying on business at 
Rangoon under the style of M. P. M. 
Rm. In the course of the business, 
ono Veerappa Ohettiar of the Pi. R. 
M, Firm became indebted to the fir.n 
to the extent of Rs. 3,000, but was 
unable to pay the debt. The 2nd 
plaintiff advised the agent (Alaga 3pa) 
of the defendants through P- W. 6 of 
the connected suit O. S. No. 90 of 
1 16 (examined on commission at Ran- 
goon), to buy the suit site and that 
he (the 2nd plaintiff) would ‘ take it 
off him afterwards,” so that defen- 
dants’ firm who are not in need of the 
site need not lose interest. {Vide^ 
Ex. *G-2). The defend^'nt’e father 
purchased the site for Rs. 5 000, the 
consideration consisting partly of 
cash and partly of the debt due by 
Veerappa (Ex. A). Before it could be 
re-conveyed to plaintiffs, it was found 
that, out of Veerappa’s two brothers, 
while one attested the sale deed, the 
other Murugappa Chetti was disput- 
ing the validity of the sale. The 
plaintiffs and defendant’s father dis- 
cussed the best method of satisfying 
him and ultimately (vide. Ex. G-1), the 
plaintiffs paid Rs. 1,000 to buy him 
off, and obtained a release deed, Ex. 
D, at xvangoon. Meanwhile, before 
the payment and execution of Ex. D, 
were known to the parties, the defen- 
dant’s father executed Ex. C in favour 
of plaintiffs. The document has been 
proved to be genuine. All the evi- 
dence oral and documentary supports 
it. The plaintiffs agreed to pay 
Rs. 4,500 besides the Rs. 1,000 paid to 
Murugappa for executing Ex. D. 
They issued a Hundi (Ex. B) and it 
was cashed, (Exs. F and K). The in- 
correct date in Ex. F (an account 
book of the defendants) cannot affect 
the plaintiff’s case. 

Thus, the plaintiff’s have proved the 
suit agreement, the payment of consi- 
deration and that the translation was 
beneficial to the defendant’s firm who 
were anxious to part with the site to 
the plaintiffs who, by offering to pur- 
chase, diminished the defendants 
loss. Assuming that the proper price 
of the site at the time was Rs. 5,000, 
the defendants, if they wanted to 
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keepthositj. woul I hiv’ehad to pay 
Rs 1, COO to Murugappa. The piain- 
tiiYs by iatervening and payiag 
R-^. 5,500 (i. e..) R 4 . l,0l)0 to Miirugap- 
pa anH Ri. 4,500 to the defendants’ 
firm) reduced the defendant's loss 
frorn Rs 1,000 to Rs 500. In this 
sense, it was henoficial to the family 
of the defendants who were a trad- 
ing firm in need of money rather than 
‘the suit property which was not siiu- 
,ate in the defendant s village. 

- The point strongly nressed by the 
Vakil for the appellants is that, the 
defendants 2 and d being minors, 
there can be no decree for specidc 
[perform ince against them. Th re is 
Ino general rule that no decree for 
jspecifio performance can be pissed 
[against minors. For instance, in the 
[simplest and obyi jus case where a 
[contract in entered into by a Hindu in 
respect of property which ia not joint 
family property and the property de- 
Tolved by inheritance on heirs, some 
or all of whom are minors, it cannot 
be contended that no decree for speci- 
fic performance can be made and this 
is conceded by the appellant. The 
next case is where a Hindu, who is a 
member of a joint family enters into 
contract to sell his own sh are and dies 
and the property descends by survi- 
vorship to other members of the fami- 
ly some or all of whom may be mi - 
nors. In Bhagwan v, Kaishnaji (1) it 
was held that it can be enforced 
against the undivided sons of the de- 
ceased. I think this decision is not 
in conflict with the opinions of Wallis, 
0. J. and Sadasiva Aiyar, -T in i?ar- 
gayya Reddi v. Subramania Aiyar (2)*: 
nor with the actual decision in Be.ppu 
V. Annamalai Chettiar (3), which is 
not a case of a member contracting 
to sell his own share. If the point 
arises for decision, I would perhaps 
hold that the case in Bhagwan v. 
Krishnaji (1) is correctly decided on 
grounds which need not be stated. 
The case when the contract is made 

(1) [19201 22 Bom. L. R. 997—58 I.C. 

335. 

(2) [1917] 40 Mad. 365—32 M. L. J. 

575—5 L. W. 797—40 I. C. 

429—21 M. L. T. 385 (F. B.) 

(3) 1923 Mad. 313—44 M. L. J. 226— 

17 M. L. W. 364— (1923) M.W.N. 

218—32 M. L. T. 253. 


on bohilf of a minor or minors, is 
settle i f)y the 4 jjisi >n in Mir Sir oar- 
j (in V. F(ik},rad‘iin Mahomed Chowdlin. 
ry (U. Mr. Srinivisa Aiyangar con- 
tends that, all that the Judicial Com- 
mittee deci'led was that such a con- 
tract c innot be specitically enforced 
only when it no: for purposes of 
necessity, binding on the minors and 
the contract in th.i'. cise which was 
one '■’or ch ) of im novcable 

property was n for tae benefit of 
the mino’s. loinnot igrej wicn this 
narrow interpretation of the decision. 
Their Lordships say at p 237 : “They 
ire, however, of opinion 'iii it it is not 
within the competence of a guardian 
of a minor to hind the (nino' or the 
minor's estate by a contract for the 
purch ise of immoveable property.” 
There is n j reference here to neces- 
sity’ nor is any distinction drawn bet- 
ween a contract being merely ' advan- 
tageous ’ to a minor as oppo.sed to its 
being for necessary purposes binding 
on the minor though, earlier in the 
Judgment, th ur Lordships accept the 
assumption that the purchase was an 
advantageous “ purchase for the 
minor.” I think this decision also 
covers this case where a joint family 
consists of minors only and therefore 
has no manager and a guardian of all 
the minors who is ex hypothesi not 
manager not being member of the 
family, but is merely their guardian 
enters, into a contract on behalf of 
so.ne or all of the minors, whatever 
the nature of the contract may be. 

The present is a case where the 
contract is entered into by the mana- 
ger of a family on behalf of the whole 
family for purposes binding on the 
family. The decision in Bappu v. 
Annamalai Chettiar (3) does not help 
the appellant for the contract in that 
case was not for purposes binding on . 
the family and the remarks at page 
228 are against him. The remarks in 
Krishna Aiyar v. Shamanna (5) are 

(4) [1911] 39 Oal 232-39 I. A. 1—21 

M. L,. J. 1156-16 C. W. N. 74— 

(1912) M. W. N. 22—9 A. L. J. 

33—13 I. C. 331—15 C. L.J. 69— 

14 Bom. L. R. 5-11 M. L. T. 8 

(P. C.) 

(5) [1912] 23 M. L. J. 610—17 I. C. 

497 — (1912) M. W. N 1188. 
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ag ainst the appellant and in favour 
of i.he respondent. The observations 
in both '.hese cases are obiter^ not be- 
ing necessary for the decisions. In 
Narnyano i?ao v. Venkatasubba Rao (6) 
Spencer, J , conceded that a con- 
tract made by a manager on behalf of 
the family may be enforced against 
the manage^ and where it is for the 
benefit of the family, the completed 
contract will certainly bind the minor 
members. Should the accident of the 
death of the manager before comple- 
tion in such a case make any ditfer- 
ence ? Where a contract is by a 
manager on behalf of a family, and 
for the benefit of the family and the 
manager dies, it can be enforced 
against the survivors when they are 
all majors, Venkateswara Aiyar v. 
Raman N'ambudripad (7). Should it 
make any difference that some of the 
survivors are minors, and does the 
case in Mir Sarv)a.7jan v. Fakhru l<lin 
Mahomed Chowdhury (4) support such 
a distinction ? The matter is res in^ 
tegra and I am inclined to answer 
the above queries in the negative. I 
agree with Phillips, J.’s remarks in 
Bappii V. Annamalai Chettiar (3) 
where he refers with approval to 
Ramachandra Aiyar v Sundar amurthi 
Mudali (8 and the cbiter dicta in 
Krishna Aiyar y. Sharnanna (5). The 
result is, y. e are of opinion that a dec- 
ree for specific performance may be 
passed against the minor defendants 
2 and 8. The pleadings and the alle- 
gations in I. A. No. 728 of 1914 (in O. 
S. No 90 of 1914) show that 4th de- 
fendant is not divided from defen- 
dants 1 to 3 and no separate argument 
can be adduced for him. 

The suit is not barred by limitation 
as it does not appear that the specific 
performance of the contract was re- 
fused more than three years prior to 
suit I Ven/canna t. Venkatakrishnayya 
(9)]. The words ‘ on demand’ in 
C show, in a case like this, the cause 
of action arises only after request 
ySee 49 Halsbury, S. 65, p. 43). 

(6) [191 9J 38 M. L. J. 77—27 M. L. T. 
264— 55I.C, 377— (1920) M.W.N. 
129. 

iZ) [1916] 3 L. W. 435—33 I. C. 696— 
19 M. L. T. 329. 

(8) [1893] 4 M. L. J. 9. 

(9) [1917] 41 Mad. 18, 


V. VlSWESAM (Ramesam, J.) 1924 

The result is, the appeal fails and 
is dismissed with oosis. It is conce- 
ded that A. S. No 26 of 1917 follows- 
It is also dismissed with costs. 

Jackson, J.— I agree. 

Appeal rejecteA* 
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Ramesam and Jackson, JJ. 

T. Ramachandra Jagannatharao ani 
others — Defendants — Appellants. 

V 

Vadrevu Viswesam — Plaintiff — 
Respondent. 

F. Appeal No. 175 of 1921, Decided 
on llth February 1924, against the de- 
cree of the Distric: Court of Goda- 
vary at Rajahmundry in O. S. No. 10 
of 1920. 

* (a) HindaLaw— Debts — Partition— S j'** a 
shares even after pirtUion are liable for the 
pre-p'jrtition debts of their father* 

A SOD is not liable unless the self-acquired 
property of the father or property which had 
been joint be'.weej them has devolved upon 
the son. Ancestral property which desoeods 
to a father under the Mitakshara law is not 
exempted from liability to pay his debts be- 
cause a son is born to him. It would bo A 
pious auty on the part of the lou to pay his 
father’s debts. The ancestral property in 
which the son as the son of his father 
acquired an interest by birth is liable for the 
father’s debts. A son in possession of proper- 
ty which had been joint aud which fell to 
his share in partition is liable in suit brought 
after partition, impleading also the son, for 
the father's debts incurred before the parti- 
tion and which are not illegal or immoral. 21 
Mad. 555 and 38 Mad. 1130 Foil. 41 Mad. 136 
Considered. 40 M. L. J. 473 Diss. 

(P, 683, C. 2 P. 684 0. 1 P. 687 C. IJ 

% {fi'7 Hindu Law — Joint family. 

A family does not continue to be joint in 
oases where there is a relinquishment by the 
father of bis share-subject to a provision for 
maintenance. 6 Mad. 71 Doubted. 

[P. 633 C, 21 

T. M. KrishnaswaYti 'Iyer and N. 
Hama Rao — for Appellants. 

S. Varadachariar T.S. Raghunalha 
Rao and FI ^iyanna — for Respon- 
dent, 

Ramesam, J. — Suit by the plaintiff 
to recover (1) a sum of Rs. 2,500 de- 
posited with 1st defendant on 6th 
July 1917 and (2) a sum of Rs. 350 
payable to plaintiff for money paid 
for 1st defendant. The defendants 2 
to 5 are the sons of 1st defendant 
who formed with him, members of ® 
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joint family up to 1918. In that 
year a suit was filed by the present 
2nd defendant against his father 
and brothers for partition. No writ- 
ten statement was filed and the suit 
was oompromised and a decree was 
passed in terms of the compromise on 
23-1-1920. Under the compromise, 
provision was made for paying off 
most of the debts contracted by the 
1st defendant but not the suit debt. 
No specific properties were allotted 
to the 1st defendant and it was ar- 
ranged that a mainterjace of Rs 30 
should be paid to him every month. 
The present suit was filed on 6-7-1920 
and the defendants 2 to 5 are sought 
to be made liable with reference to 
the shares in their hands of what had 
been prior to 1920, joint family pro- 
perty. The defendants denied the 
genuineness of the debts. The Dis- 
trict Judge found that the debts were 
true. He had doubts about the bona 
fides of the partition, but on the 
ground that under the compromise it 
was agreed that all the debts of the 
1st defendant were agreed to be paid 
by, all the defendants, decreed the 
suit. All the defendants appealed. 
The 1st defendant died during the 
pendency of the appeal. With the 
construction of the terras of the com- 
promise by the District Judge, we 
are not able to agree. 

The other appellants do not ques- 
tion the correctness of the finding 
that the debts are true. Nor do th«y 
say that the debts are illegal or im- 
moral. They contend that the sons 
are not liable for the father’s debt 
(not charged on the property) after 
partition and rely on Karri Venka- 
tareddi v. Chelluri Satyanarayana- 
^7nurthi{\) following Peda Venkanna 
V. Sreeneevasa Dikshathulu (2). The 
respondent replies that the partition 
is not dona fide within the meaning 
of the exception recognised in these 
cases and if the partition is held 


(1) [1920] 40 M. L. J. 473—29 M.L.T. 

265-62 LC. 980— (1921) M.W.N. 
261—13 L. W. 516. 

(2) [1917] 41 Mad. 136-33 M. L. J. 

519—22 M. L T. 334—43 I. C. 
225—6 L W. 649— (1918) M.W.N. 
55. 


bona fide^ he contends that Karri 
Venkata Reidi t . Chelluri Satya- 
narayanamurthi (1) is incorrectly 
decided and as to Peda Venkanna v. 
Sreeneevasa Dikshathulu (2) while 
conceding that the actual decision is 
correct, in so far as it rests on any 
ground other than the ground that 
the pronote in that case was renewed 
by the father after partition, such 
ground is not correctly decided. 

We are of opinion that the parti- 
tion by the decree of 1920 was hona 
fide in the sense that tlie intention 
was to really divide the status of the 
parties ; it is probably also bona fide 
though the m .tter has not been fully 
gone into, in the sense that there 
has been no unequal allotment of 
properties if we regard all the debts 
as debts of 1st defendant only t. c*., 
that his share, minus all the debts 
would have been much less than 
what he actually got viz.^ an annuity 
of Rs. 360 and we come to this con- 
clusion in spite of the fact that there 
has been no division by metes and 
bounds and the decision in Appa v. 
Ranga (3) is doubtful, if it meant to 
decide that the family continues joint 
in cases where there is a relinquish- 
ment by the father subject to a 
maintenance. It is not bona fide only 
in the sense, that provision was not 
made for all the debts of Ist defend- 
ant not illegal and immoral (Ghose’s 
Hindu Law Vol. 1 page 438) out of 
the whole joint family properties 
from which they would have been 
recoverable if there had been no 
partition and debts like the plaintiff’s 
will be defeated if it is held that the 
defendants 2 to 5 are not liable. As 
it is doubtful whether the exception 
mentioned in the cases uses the 
expression *bona fide* in this sense, 
we had to consider the question of the 
correctness of the decisions relied on. 

It may be that, under the primi- 
tive Hindu Law, a son is under a 
pious duty to discharge his father’s 
debts irrespective of the devolution, 
on him, of any kind of property. But 
the decisions have establisUed the 
principle that a son is not liable 
unless the self- acquired property of 
the father or property which had 


(3) [1882] 6 Mad. 71. 
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I been joint between them has devolved 
upon the son For the purposes of 
thi-' case, it is not n ecessary to go fa- 
ther case behind the of Oinlharee Lai 
V. Kantoo L<il (4) at p. 33 L (I. A ) their 
Lordships quote from Knight Bruce 
L. -I. in Hanuman Prasad Panday v. 
Mt. Babocc (5) “Unless the debt was 
of such i nature that it was not the 
duty of the son to pay it, the dis- 
charge of it even though it affected 
ancestral estate, would still be an 
act of pious duty in the son. By the 
Hindu Law the freedom of the son 
fro Ti the obligation to discharge the 
father’s debt has respect to the nature 
of the debt and not the nature of 
the estate, whether ancestral or ac- 
quired by the creator of the debt" 
and say“ That is an authority to 
show that ancestral property which 
descends to a father under the 
Mitakshara law is not exempted from 
liability to pay his debts because a 
son is born to him. It would be a 
pious doty on the part of the son 
to pay his father’s debts, and it being 
the pious duty of the son to pay 
his father’s debts the ancestral pro- 
perty, in which the son as the son 
of his father acquired an interest by 
birth, is liable to the father s debts.” 
At page 334, effect was given to 
these observations, in Muddum Tha- 
kurs case in favour of a creditor in 
execution. While the Calcutta High 
Court gave full effect in a case from 
Bengal in Suraj Bunsi Koer v, Sheo 
Persad Singh (6) the Madras High 
Court at first did not, on the ground 
that the decision in 1 I. A. 321 cannot 
apply to Madras where a member of 
a joint family has a right to alienate 
his share (unlike Bengal) and there 
is no need for the equitable right, 
recognised in favour of the execut- 
ing creditor in 1 I. A.. 321. The 
creditor carried the case to the Privy 
Council Muttayan v. Zamindar of 
Sivagiri (7), Meanwhile a Full Bench 

(4) [1874] 1 LA. 321—14 B.L.R. 187— 
22 W.R. 56-3 Sar. 380 (PX.) 

(5) [1856] 6 M.LA. 393—18 W.R. 81— 
1 Sar. 552—2 Suther. 29 (P.C.) 
(6) [1879] 5 Cal. 148—6 I. A. 88— 
4 C. L.R. 226—4 Sar. 1( P.C.) 

(7) [1882] 6 Mad. 1—9 LA. 128— 
12 C.L.R. 169-4 Sar. 354 (P. C.) 
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of the Madras High Court in Pon- 
nappa Pillai v. Po.pnu Iyengar (8) 
(Muthuswami Iyer, J. who decided 
the earlier case and Innes J. dis- 
senting) held that the decision in 
1 I. A. 32L applied to Madras equally. 
The Privy Council in Muttayan v. 
Zamindar of Sivagiri (7) while decid- 
ing the case on another point, 
pointed out that there was no ground 
for not applying the decision in 1 
1. A. 321 to Madras [n Ramaswami 
Nandan v. Ulaganntha Goundan (9) 
a Full Bench held that the liability 
of the father and -Jon was co-exten- 
sive and the cause of action against 
the son arose simultaneously with 
that against the father though it 
must be added that the son cannot be 
sued alone during the father’s life. 
Periaswami Mudalior v. Seetharam 
Chettiar (10) In Kxishnaswami Konan 
V. Ramasxoami Iyer (11) the question 
arose wliether in execution of a de- 
cree obtained against the father 
alone, the share of the son in the 
joint family property allotted to him 
in a partition can be seized in execu- 
tion. The District Judge (afterwards 
Miller, J.) held “when the separation 
is before the suit as in this case, I 
think the creditor is bound to make 
parties ill those whose interests he 
wishes to bind by his decree. The 
property is, from the date of separa- 
tion, the son’s property in which the 
father has no interest, and though 
the son may be liable to pay the debt, 
hi-; liability must be enforced in a 
suit against himself.” Incidentally it 
may be observed that the son’s share, 
even after partition may and is 
spoken of in this and other cases as 
ancestral property and even joint pro- 
perty (in the sense that it represents 
what had been joint property). It is . 
indeed ancestral property in the 
hands of the son as against his own 
sons. The High Court said “The 
principle upon which the son cannot 
object to ancestral property being 
seized in execution for an unsecured 

(8) 1188174 M»d. I (F. B.) 

(9) [1898] 22 Mad. 49—8 M. L. J. 3i2 

vH B ) 

(10) [1903] 27 Mad. -243-14 M. L. 3. 

84 (IF. B. I 

(11) [1899] 22 Mad. 519—9 M.L.J. 127 • 
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personal debt of the father is that 
thefather» under the Hindu Liw is 
entitled to sell on account of ^uch 
debt the whole of the ancestral estate 
This necessarily implies that at the 
time the property is seized, it remains 
the undivided estate of the father and 
son . . . Ergo, property taken by 

the son in partition cannot be seized 
on account of such unsecured par 
sonal debt of the fathfr, evei. though 
the debt had been incurred before the 
partition. Of course if the partition 
had been made with a view to defraud 
or delay creditors it would be other- 
wise, but no such case is made out 
here.” This is the first case which 
considered the effect of a partition. 

The whole decision and the excep- 
tion in case of a mala fvte partition 
relate to the seizure in execution of 
a decree to which the son was not a 
party. In Ramachanfira Paflayachi 
v. Kondaijya Chetty (12), the sons 
were parties to the suit and it was 
held (Bhashyam Aiyangar, J, being 
one of the Judges) that the son was 
liable to the extent of the family pro- 
perty which had come to him under 
the partition. Krishna^^'wami Konan 
V, Ramasifmmi Iyer (11) was thus dis 
tinguished, at a page 557. ‘Tn that 
case the suit was brought after parti- 
tion against the father alone and the 
point decided was that property taken 
by a son under a partition effected 
before the suit could not be seized 
in execution of a decree obtained 
against the father only in such suit. 
The case turned on the plaintiff’s right 
in execution not as here on the 
question whether the plaintiff is 
entitled to judgment as against the 
son.” The next case is Kameswar^ 
amma v Venkatafiubba Raa (13) 
(Wallis. C. J. and Oldfield, J.). In 
my opinion the reasoning in this case 
is conclusive against the appellants. 
The learned Judges say : I think it is 
also clear that plaintitf as a Hindu 
son is liable for the debt to the extent 
of the joint family property which 
came to his hands at partition \ Rama~ 
r.han/ira Padayachi v. Kondayya 

(12) [1901] 24 MadV555. ~ 

113) 11914J 38 Mad. 1120- 27 M. L. J. 

112—2^ I.C\ 474~U914) M.U .N. 
74>. 


Chetty (12)].” They quote the sentence 
I already quoted from Kri^ih ria.'<io(tmi 
Konan v. Ramaswami Aiyar (11) and 
say “That necessarily implies 
at the time the propert)' is attached, 
it remains the undivided property of 
the father and son. The same view 
has been tak ni under very similar 
circumsi mces ; Miller and Krishna- 
s w ami A i y_a \\ .IJ . ) in Laksh rn i 

Ohetttar V. Cmjf tnianijulu Saidu (14). 
see also Rulhnn Kitida v. Aijana 

Charinr (i:>) At the date of 

the execution die property now iti 
question had ceased to be joint fami- 
ly property and the cases referred to 
on the other side are cases in wliich 
the property remained joint and 
so subject to alienation by the father 
in satisfucUon of the d(bt." Inciden- 
tally it may be mentioned that the 
case in Ratimn v. Aiijona 

Chariar (15) is one where the father 
mortgaged his son’s share after parti- 
tion. Obviously he hcts no such power 
and the case cannot help the point 
under discussion. Now comes the 
case in Peda Venkanna v. Sreenivasa 
Deekshathutu 2). The point elabora- 
tely argued in that case and also 
elaborately discussed is whether Sahu 
Ram's case (16) elf icted any change 
in the law relating to the son’s liabi- 
lity a point which, after giving rise 
to Full Bench decisions in this Court, 
is set at rest by Lord Dunedin's Judg- 
ment in Raja Brij Narain Rai v. 
Mangla Prasad Rai (17) (a Judgment 
of a Full Board of the Privy Council); 

(14) [1910] 8 M.L.T. 349-8 I.C. 131— 

(1910) M. W. N. 565. 

(15) [1890] 18 M. L. J. 599-4 M.L.T.' 

277. 

(16) [1916] 39 All. 437-44 I. A. 126- 
21 C. W. N. 6S8— 1 P.L.W. 557— 
15 A. L. J. 437—19 Bom. L. R. 
498—26 0. L. J. 1-33 M. L. J. 
14—39 1. C. 280— 1191 7> M.W.N. 
439—22 M. L. T. 22—6 L. W. 
213 (P* C.) 

(17) 1924 P'C.’SO— 46 All. 95—51 I.A. 
125—21 A. L. J. 934— L. R. 5 
P. C. 1—28 O. W. N. 253—46 
M. L. J. 23—5 P. L T. 1—2 Pat. 

L. R. 41—19 M. L. W. 72— (1924) 

M. W. N. 68—33 M. L. T. 457— 
26 Bom. L. R. 500— 11 O.L.J. 107 

(P. C.) 
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while deciding thais it did not, Wallis, 
C. J. said “ This Court has held in a 
series of cases that as the- effect of 
partition is to put an end to the 
father’s right to sell the son’s share 
for an antecedent debt it also puts an 
end to the creditor’s right to bring the 
son's share to sale dx-iviuQ his lifetime 
at any rate wnen the partition has 
not been elTected to defeat and delay 
creditors ; K.vishnaswa.Tni Konan v. 
Barnasirami Iyer (l\), Kameswaramma 
T. V^erikntasubba Rao il3). Having 
regard to the expression ’to bring the 
son’s share to sale and to the fact 

that Kayrteswarainma v. Venkatasubba 

Rao 13) WHS cited in support of his 
Lordship’s proposition and without 
any <iuilification or disapproval, it is 
impossible to say. solely because, 
lower down the page His Lordship 
^sed the expression “to say nothing 
of the further ground, etc., ” that 
His Lordship impliedly intended to 
over-rule his own opinion in Karnes- 
viaratTiTna v. V^enkatasubba Rao (13) 
following Ramachandra Padayachi t. 
Kondayya Chetty (12). Kumaraswami 
Sastri, J. begins by saying he agrees 
with the Judgment of the Chief Jus- 
tice on the narrower ground “ that a 
son is not after partition liable to be 
proceeded against in respect of a 
personal debt incurred by the father 
before partition.” If “prooee led aga- 
inst” meant “proceeded against in 
execution” there is no difficulty in 
accepting the statement but if it 
meant, as it was intended to mtan, 
“proceeded against in suit it is not 
justified, I say with great deference 
to my learned brother, by Wallis, 
C. J.’s expression “ to say nothing of 
* the further ground” and by imputing 
to it a significance inconsistent with 
the earlier statement of the law fol- 
lowing Kameswaramma v. Venkata- 
subba Rao (13). His Lordship then 
reviews the oases at page 143.^ It is 
difficult to see how it can be said that 
Rathna Naidu v. Atyana Charxar (15) 
fellowed Krishnasxoami Konan v. 
RamasiJoami Aiyar (11). He ^en dis- 
tinguishes Ramchandra Padayachi r. 
Kondayya Chetii (12) by saying that 
“the debt sued on arose out of a joint 
family business carried on by the 
father and son before partition and 
he liability of the aon ros el . * . . . 


on contract entered into in respect of 
a joint family trade to the extent of 
the joint family assests, etc.” I am 
not able to follow the distinction. If 
the son was a party to the contract, 
he is liable not only as to the joint 
family property but even as to his 
self-acquired property and unless he 
is a minor, he is liable to be arrested. 
In other words, he is personally liable 
and there is no question of Hindu Law 
in the case. If he was not a party, 
this liability rests only on the Hindu 
Law relating to son’s liability on the 
contracts of a father or manager. 
Suppose the family trade is not 
ancestral trade but a new trade started 
by the father and cannot therefore be 
said to be for justifiable necessity, 
can it be said that Ramachandra 
Padayachi v. Kondayya Chetty (12) 
does not apply to such a case. No 
such distinction was made in Kames- 
waramma V. Venkatasubba Rao (13) 
which is not the case of a family 
trade. He then refers to the renewal 
of the note by the father. In my 
opinion the case in Peda Venkanna v. 
Srinivasa Dikshitulu (2) is corneotly 
decided so far as it rests on the ground 
that the note sued on was renewed by 
the father after partition. Wallis, C.J. 
did not intend to over-rule Rama- 
chandra Padayachi V. Kondayya Chetty 
(12) and Kameswaramma v. Venkata 
subba Rao (13), or even to distinguish 
Ramachandra Padayachi v. Kondayya 
Chetty (12) in the manner suggested 
by Kumaraswami Sastri, J. In these 
ciitsumstances we cannot accept the 
decision in Karri Venkata Reddi v. 
Satyanarayananurthi (1) as binding on 
us as it rests solely on the ground 
that the matter was concluded by 
Peda Venkanna v. Srinivasa Deeksha- 
thulu (2). Our brother Oldfield, J. 
who was also a party to Kameswar- 
amma V, Venkatasubba Rao (13) made 
no reference to it in the later case 
and gave no additional reasons. 
Abdur Rahim, J. simply said that all 
the cases were considered by Peda 
Venkanna v. Srinivasa Deekshathulu 
(2). He also referred to an unrepor- 
ted decision in A. S. 419 of 
1918 by Abdur Rahim and Phillips, 
JJ. It purports to follow Peda 
Venkanna t. Srinivasa Deekihalhvi- 
f?) anJ cencurs with Kumar \ 
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Sastri, J. in his distinction of 
Mamachandro. Padacachi r. Kondayya 
Chetti (12;. I have already dealt with 
this. This case does not add to the 
other cases. We are of opinion that 
Ramcichandra Padayachi v. Kondayya 
Chetli (12) and Kameswarammo. v. 
Venkdtasubba Rao (13) were not over- 
ruled and following them, we hold 
that a son in possession of property 
which had been joint and which fell 
to his share in partition is liable in a 
3U t brought after partition (implead- 
ing the son also) for the father*s debts 
incurred before the partition and not 
illegal and immoral (see also Strange’s 
Hindu Law, Vol. I page 191). 

We do not think it njcessary to 
refer the question to a Full Bench. 
On this ground, the appeal is dismiss- 
ed with costs. 

Jackson, J. — I agree. 

The point is correctly appreciated 
in Dr. Gour’s Hindu Code. S. 118, 
paragraph 311 with reference to 
Ramachandra Padayachi v. Kondayya 
Chetti (12) and Kameswaramma v. 
Venkatasubho. Rao (13). “ On separa- 

tion the son . . . i« liable for debts 
incurred before partition.” But in 
Trevelyan’s Hindu Law, 2nd Edition, 
page 308, the point is not stated so 
elearly. “ A creditor cannot enforce 
the payment of the debt of the father 
against property which has been 
allotted on partition to the son.” 
This would be correct if “enforce in 
execution” is meant and not correct 
if it also includes ‘enforce by suit.’ 

In Mayne’s Hindu Law, 9th Ecition, 
page 411, it is stated “where the son 
is joined in a suit against the father 
this is for the purpose of enabling 
th© Court to exercise the power of 
the father to sell family property in 
discharge of his debts not being 
illegal or immoral and to prevent the 
son from questioning the nature of 
the debt in execution proceedings 
against the property. After partition, 
•f course, the son holds the share 
which is allotted to him free from any 
■uoh liability,” If ‘any such liability’ 
be taken to mean attachment in 
execution proceedings the passage 
presents no difficulty but if the words 
aaean free from any liability for such 
-debts the statement seems to go too far. 

Appeal rejected* 
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Phillips and Venkata Subba 

Rao, JJ. 

A. Suj'yachandra Moulesionr Rao and 
another — Defendants — Appellents. 

T. 

A. 6a- Plaintiff-Respondent. 

A. S. No. 68 of 1921, Decided on 17th 
October 1923, against the Decree of 
Sub-J. Bezwada in O. 3. No. 34 of 1919 

• 

% Hindu Law — Maintenance — Widow. 

An agreement by a widow not to claim en- 
hancement of the maintenance is a binding 
agreement and must be .enforced. 14 M. L. J 
339 Dist. IP. f)88, C. 1. 1 

V. Suryanaraijann — for Appellants. 

V. Ramadoss and N, Rama Rao — for 
Respondent. 

Judgment. — In this case, the plain- 
tiff is the widow of the deceased 
brother of the ist defendant’s father 
and she brought this suit for main- 
tenance and obtained a decree. The 
defendants now appeal. 

When the plaintiff brought her suit 
originally, she ignored the existence 
of certain documents executed in 19i3, 
Exs II and IV, whereby her right to 
maintenance was fixed at Rs. 75 per 
annum, but after the written state- 
ment was filed, she amended her 
plaint and alleged that these docu- 
ments were not bind in on her and 
that she was entitled to maintenance^ 
at a higher rate. The Subordinate 
Judge found the documents of 1913 
were not obtained by undue influence 
and that the plaintill had -executed 
her counter-part, with full knowledge 
of its contents (Lnd efl’ect ; but he held 
that the stipulation in that document 
that she would not claim any higher 
rate of maintenance in the future was 
not binding on her, apparently be- 
cause the 1st defendant’s father had 
not similarly undertaken that he 
would never claim a right to reduce 
the rate of her maintenance. On this 
ground, he held that piaintilf was not 
bound by her agreement. 

The argument advanced by Mr. 
Rama Doss, on behalf of the 
Respondent, is that in no circum<- 
Btanoe can a Hindu widow enter iate 
a valid agreement, agreeing to relin- 
quish her right to claim enbanoed 
mainttBanoe in future ; but we have 
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been referred bj the learned Vakil 
for ^he appellants to cases of this 
Court, in which the right of a widow 
to relinquish her right to enhanced 
maintenance in the future has been 
recoernised. and in two unreported 
case?, Appeal No. 12 of 1920 and A. 
A. O No 31G of 1918, it has been de- 
finitely held that an agreement by a 
widow not to claim enhanced main- 
tenance is a binding agreement and 
must be ei'.forced The case in Sub- 
ramayiiari Faitcr v. Vembainmai (1), is 
not a direct authority, because in that 
case there was only an agreement to 
receive maintenance, at a certain rate 
for life, And it wa.s there held that that 
did not amount to a release of the wid- 
ow’s right to increased maintenance in 
thefuture; butit isclear from the judg- 
ment that the learned Judges recog- 
ni'^ed thi possibility of a widow re- 
leasing her right, such a release being 
binding upon her. As against this, 
Mr. Rima Dos.? has referred us to 
several casts, not one of which is ex- 
actly in point, but which go to show 
that an agreement or a decree for 
maintenance, at a specific rate, is 
always subject to alteration in the 
future, if the circumstances of the 
family necessitate such a change. 
vide Gopikabai v. Dattatraija (2), Rajah 
Venkatappa Nayanim Varu v Rajah 
Thimma Nayiiim Faru(3) and Bangam 
Ammal v. Vijayamachi Reddiar (4). 
They undoubtedly recognised the fact 
that an agreement to receive main- 
tenance at a particular rate is not 
binding for all time but none of 
them is authority for holding 
that, when the agreement goes 
further and binds the widow not 
to claim a higher rate, even in chang- 
ed circumstances, it is not binding on 
her. The casas we have already re- 
ferred to, cited by the appellant are 
authority to the contrary and we en- 
tirely agree with the views therein 
expressed In that view, these docu- 
ments, Exs. II and IV are binding on 
the plaintiff and she is not entitled to 
any higher maintenance. 

(1) [1904J 14 M.L J.339. 

(2) [1900] 24 Bom. 386—2 Bom. L. R 

19L 

(3) [m4] 27 M.L.J. 656-27 L C. 

379— (1914) M.W.N. 900. 

(4) [1899] 22 Mad. 175. 
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It was then sought to support 
the decree of the lower Court on 
the grounds t.iat the findin that 
Exs II and. IV were execug’ h 
plaintiff’s knowledge of their con" 
tents and effect, was wroog. The ar- 
gument put forward here was that the 
plaintiff being a woman had not had 
the opportunity of extraneous advice 
and that she had been induced by her 
brother-in-law, the 1st defendant’s 
father, to execute these deeds. In tne 
first place, that was nother case in the 
plaint, where she alleged that she 
was deceived into putting her signa- 
ture to some documents, of the contents 
of which she had no idea ; and in her 
evidence she also slated that it was 
only after the written statement in 
this suit was filed that she understood 
that the muntenance deed was in 
existence. In the evidence as put 
forward, the only thing that appears, 
even if we believe the witnesses, is 
that neither the plaintiff’s father nor 
ler brother was present, when the 
maintenance ceed was execr/ted : but 
it is admitted that one Veerabhadra 
Aiyar .who is closely connected with 
the plaintiff s uncle and manages his 
estate, not only attested the docu- 
ment, but identified the plaintiff at 
the Registration office. On this evi- 
dence, we think that the Subordinate 
Judges conclusion is perfectly right. 

It is then urged, for the Respondent 
tnat she ought to be given a right of 
residence, because that was not ex- 
pressly released in Che documents exe- 
cuted by her and it is contended that 
the right of residence is a separate 
^^Sbt from that of maintenance. 
Without our deciding that point, 
however, the Ist defendant has ag- 
reed that the .plaintiff should be al- 
lowed a room which is to be built on 
a site adjoining the family house in 
Nandigamafor her residence. There- 
fore, while allowing the appeal and 
setting aside the decree of the lower 
Court' wo give a direction that the 
plaintiff be given one room to be 
built as above. 

The Respondent wil] pay the Ap- 
pellants’ costs throughout;. ' 

A.iwtiu (UiOWifih 
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Kdmaraswami Sastri j. 

jV. Venkaieswaralu — 1st Defendant 
Appellant. 

V. 

B, Lingayya and others — Plaintiff 
and Defendants — Respondents. 

S. A. No. 540, of 1921, Decided on 
13th February 19 i4, against the 
decree of tbe Court of the Subordinate 
Judge of Bipatla. 

★ (a) '»u*7 P. C,S. 11— Party — Offi ialas- 

9ign'>e not a party 

Dechio t a {a net . irs lvo>t after in- 
soWeacy O's uot d c aaj plea bar as against 
official asi gQt.e >iS is lo: male a party. 

jA ^ (6) Pivil P. 0^ S. 96 — App at unit lie 
agai .8t favoi r 61 decre if pot it subut'n- 
tiAly (i.sauj fs J c ded ai t e pjrty. 

Wh ra tbe p alv«.r«ely deeded to ti 
defo-idant is o rrec ly an (-uimiai t ally in 
issue and wh-re n o.h<r pr^ceediugi the 
matter would be r«s Ja/tc-ta, it would be 
contrary ti a'l irmci, ! s ot justice and 
equity to hold tiiat bo is p eLluded fr)m 
agititiog the mat.i r in ap )• al u 6<'bly Le.aisa 
the Silt was d*.. ddd in hs <av.urouaume 
other ground. In hu ts wh re de ibr^tiun and 
coast q lentiai re ief a u s u 4 Ut ant tie conse- 
quent al elief is refus-'Q becaiso tudCojrt s 
agiinst^he rlaindn’s riga s wh oh he sjoks 
to doilare it W'mld bj bet tr if ihj dec oe 
f<.rma’.ly embodied tha resu t of tiedecl^ra- 
tiou; but ewn if it d >es n /t d > so b it simp y 
dismisses tbe suit tl e d^ Tee la s bstiuce is 
one where th? u« c arat on U refused 30 Mad 
447; 9 O. W. N. 584. Fo 1. o? Mad. Ji5 D.st. 

[P. 6d0, C. l.J 

B- Somayya — for Appellant. 

K, Krisfniaswamy Ayyangar — for 
2nd Respondent. 

Judgment. — The 1st defendant is 
the appellant. The pla ntilf is a 
lessee from the 1st defendant, under 
a eowle (Ex. Fj, dated the 29th of 
February 1916. The document is a 
lease for 11 years oi' the immoveable 
property in dispute, which it is al- 
ledged fell to the share of the 1st 
defendant, in pursuance of a parti- 
tion entered into, in the year 1698. 
The first defendant’s father became 
an insolrent and the Olficial Receiver 
sold the property and the second 
defendant purchased the same. As 
the partition was long before the 
insolvenoy, it is contended that the 
sale by. the Olficial Receiver passed 
no property to the 2nd defendant. 
Both the District Munsif and the 
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Subordinate Judge held against the 
alleged partition and dismissed the 
plaintiff’s suit. 

The present second appeal is not 
by the plaintiff but by the 1st defen- 
dant, and a preliminary objection is 
taken that, as both tha Lower Courts 
dismissed the plaintiff’s suit with 
costs against the 1st defendant the 
second apoeal by him is not compe- 
tent, as there can be no appeal as 
against a mere finding. Ke’erence 
has been made to 7?u//n/o.s.s Lu'i'diur 
V. Hureehur Mook^'rjee U), V. nknta- 
suryanarayana v. Sivafiattkani N>}ra- 
yana (2). N^ajanmi r V^tikata Kri~ 
shnarnma (<), Nan Lai Pa' v, Naresh 
Chandra Dt-b (4), Miiik-i Pillai v. W'/a 
Vysi Chariar <5), By >nikt^s v. Bhut 
Nath (6) and S c etanj of State v. 
Saminatha Kowndan (7). 

For the appell vnt, it is contended 
that the 1st defendant being a lessor 
and his title being in dispute, the 
decree, though it nominally dismiss- 
ed the suit of the lessee, dismissed it 
on the ground that the first defen- 
dant, the lessor, had no titU, that as 
between the first and the other defen- 
dants the question at issue was whe- 
ther the first defendant bad any title 
to the property; the matter would be 
res juJicata between co-defen lants 
and that consequently the fir^t defen- 
dant is entitled to appeal. Reference 
is made to Krishna Chandra Col dar 
V. Mohesh Chindra Saha (8), Kasu/ 
Sahsib v. Duryi (9) and Nagalla 
Kotuyya v. N ijalla MalUiyy i (10). 

In Yusuf Sahb v. Uurgi (9;, it was 
held, following the decisi )n of Wood- 
roife, J., in Krishna Chandra Coldar 


a) 

(•3) 


(3) 

(4) 

(5) 
16 ) 
(7) 


( 8 ) 

(9) 

( 10 ) 


23 W. H 86. 

[1916] 17 .M. L. T. 85— 27 1. C. 
861—2 L W. 1 1. 

[1896] 6 M. L. J. 86. 

[1917] 41 1. C. 468—2 Pat. L.W. 
lOS. 

1921] 60 I.C. 397—12 L. W.277. 
1921 34 O L.J. 489— 66 I.C. 906. 
1914] 37 Mad. 25—21 M. L. J. 
947—10 M. L. T. 291—12 I. C. 
167—11911)2 M. W. N. 303. 
[1905] 9 C. W. N. 584. 

[1907) 30 Mad. 447—27 M. L. J. 
260—2 M. L. T. 368. 

[1910J M. W. N. 719—8 L >. 
337— 9 M. L. T. 39. 
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T. Mohesh Chandra Saha (8), that 
where a decision dismissing a suit is 
in fact wholly against the defendant, 
such defend&nt can appeal against it. 
Tbe decision in Secretary of State v. 
Saminatha Kowwlen (7), which was 
quoted was simply to the effect that 
a judgment dismissing a suit would 
not give a right of appeal, merely 
because there was an adverse finding 
on a ooirt which is not directly and 
substantially in issue between the 
parties and which would not act as 
res judicata between co-defendants 
in other proceedings. 

I think the true test in cases of this 
kind is to see not merely the form 
but the substance of the decree and 

I idgment. Where the point adversely 
Bcided zo the defendant is correctly 
nd substantially in issue and where 
1 other proceedings the matter would 
e ft's judicata^ I think it would be 
ontrary to all principles of justice 
nd equity to hold that he is preclud- 
d from agitating the matter in 
ppeal, merely because the suit was 
ecided in his favour on some other 
[round. 

I In the present CAse, it is clear that 

the question as to whether the 1st 
defendant was divided or not from 
I his father, long before the insolvency 

of his father, would bo res judiratn^ 
in su^ sequent proceedings between 
the Othc al Receiver and his assignee 
and the first defendant. I am there- 
fore of opinion that the first defen- 
dant h entitled to appeal. I think 

I '-hat in suits wher. declaration and 
onsequential relief are sought and 
ae consequential relief is refused, 
ecause the Court is against the 
laintiff*s rights, which he seeks to 
eclare, it wuuld be better if the 
ecree formally embodied the result of 
he declaration; but even if it does 
ot do so but simply dismisses the 
uit, the decree in substance is one 
?here the declaration is refused. 

It is argued for the appellant that 
the question as to the factum and 
bona fides of tbe partition alleged 
in the plaint is res judicata, by 
reason of the proceedings in suit 
] No. 175 of 1908. on the file of the 

^ District Munsif of Ongole, which 

I was filed by the next friend of the 

. first defendant against the first 

^ I 

rSi. 


defendant’s father and certain attach- 
ing creditors and the question in 
issue was whether the partition now 
set up was valid. The District 
Munsif held that the partition was 
bona fide and valid and decreed the 
plaintiff’s suit. Ex. A is a copy of 
the judgment of the District Munsif. 
This juogmerjt was confirmed in ap- 
peal by the District Judge of Guntur, 

Ex. B is a copy of the judgment of 
the District Judge. A Second Ap- 
peal was filed in the High Court but 
it was dismissed by Jus ice Sir San- 
karan Nair. A Letters Patent Appeal, 
which was filed was also dismissed 
by Miller and Sadasiva Aiyar, JJ , as 
appears Irom Ex. C. it is argued 
that long before the Insolvency pro- 
ceedings, the issue as to tbe partition 
being bona fide or not was decided in 
favour of the Jst defendant and 
against his father (the Insolvent) 
and that consequently the Official 
Receiver in the Insolvency proceed- 
ings, which were subsequent to the 
above decision, and tbe 2Dd defen- 
dant the purchaser cannot be in a 
better position than the Insolvent. I 
agree with this contents n and hold 
that the question as to whether the 
Ist defendant and his father were 

undivided ig res judicata. 
There were lacer suits which it is al- 
leged by the respondtnt’s vakil took 
away any effect which suit No. 175 
1908 gave rise to 

Su t No. 905 of 19 <2 on the file of 
the District Munsif of Ongole was by 
toe mother of the present 1st defen- 
dant and the wi^e of the Insolvent. 

1st Oefendant in that suit was an 
attaching creditor, the 2i d defendant 
was the husband of the plaintiff and 
the 3rd defendant a lessee from her. 

An issue was raised as to the parti- 
tion, ar between the 2nd defendant 
and his son, it wa- alleged that 
the plaintirt got the suit property for 
her maintenance. It was held that 
there was no arrangement as pleaded 
by the plaintiff settling the suit pro- 
p- rty on her at tbe partition between 
the se end • e^endant and bis son. 

The judgment in that suit is marked 
as >. li It was not necessary to 

escide i: it suit whether the parti- 

^ on V ^ Oonafide, as the claim of the ^ 
plaintiff was based on an oral ar- 
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rangement contemporaneous with the 
partition giving her the property- 
in dispute. Suit No. 299 of 1917, on 
the file of the Principal Dis^triot 
Munsif’s Court of Bezwada, 
which was transferred to the 
Additional District Munsif’s Court of 
Bezwada and numbered there, as suit 
No. 19 of 1919, was filed by the 
present 1st defendant against his 
father an i the other members of his 
family, to establish his conclusive 
right to certain lands. The 1st defen- 
dant’s father was the 9th defendant 
in that -iuit It was alleerel by the 
plaintiff in that suit that there was a 
partition between him and his father, 
the 9th defendant. It appears from 
paragraph 9 of the judgment, which 
has been filed as Ex. V, that a sub- 
sidiary issue was raised, as to whether 
partition alleged by the plaintiff was 
true. The District Munsif held that 
there was no bona fi-^e partition and 
that the alleged partition was merely 
a cloak to be used against subsequent 
tram ferees from plaintiff’s father. 

The suit was filed in 1917, while 
the Insolvency Petition of the 1st 
defendant’s father was in I9l2. The 
Official Haceiver was not a party. 
The lease to the present plaintiff 
was on the '• th February 1916, and 
the sale by the Official Receiver to 
the 2nd defendant herein was on the 
Itith September, 1916. Neither the 
plaintiff nor the 2nd and 3rd defen- 
dants herein were parties to the 
litigation of 1917 and it is clear that 
the findings in that suit are not res 
judicata against them. The only 
party to that suit who is a party to 
these proceedings is the present ap- 
pellant. It is true that the appel- 
lant's father was the 9th defendant 
in that suit, but ho had become in- 
solvent, long before all his properties 
had vested in the Official Receiver. If 
the decision in the suit of 1917 was 
that the partition was bona fide^ it 
would be open to the Official Receiver 
and his vendee to plead that it is not 
binding on them, as they were not 
parties. I find it difficult to see how 
they can now say that that decision 
being the other way renders the 
question res judicata^ so far as the 
1st defendant is concerned. After the 
lease by the let defendant and after 


insolvency of his father, they ceased 
to have an interest in the property, 
sufficient to make them represent the 
alienees. It see ns to me, however, 
that the finding of both the District 
Munsif and the Subordinate Judge, 
that it has not be m shovvn that the 
land in dispute fell co the share of 
the 1st de^’endant at the partition, or 
was in the possession o. enjjyment 
of the 1st defendant, is a fi.uHng of 
fact, which cannot now be questioned. 
Even assuming that there was a 
partition, the plainti.t who seeks for 
a declaration that the lease to him 
is valid and binding on the defendants 
has to show that the lands, wliich 
were leased to him by the 1st defen- 
dant, fell to the share of the Ist 
defendant and that they were in the 
possession and enjoyment of his 
lessor. So far as the litigation in 
Suit No. I’J’-^' of 1908 was concerned, 
it did not decide that the lands now 
in dispute fell to the share of the 1st 
defendant, who was the plaintiff in 
that suit. All that it decided was 
that there was a partition and that 
tie land is question in that suit fell 
to the share of the plaintiff. Strong 
reliance was placed upon a registered 
letter. Ex. K, dated the i9th of 
August, 1898 and it is argued that 
tha - letter shows that there w*s a 
partition, at which the suit land fell 
to the share of the 1st defendant. 
This letter was not filed in the previ- 
ous suits or proceedings, and both the 
District Munsif and Subordinate 
Judge do not place any reliance. on 
the letter. The District Munsif in his 
judgment observed : — 

** Tae letter Ex E, febich is now filed in this 
Court has not been filed iotbe rr^vi us suits 
and o groui di are alleged for the non-filing 
of the eame in those suits. I cannot attach 
much weight to tnat letter, s evide >oing 
partition. Afte** all, the partition appears to 
me to be a cl ak to be used ai^aiust tbo alienees 
from Ist defeuaaot’s fatuer. *' 

The Subordinate Judge says in 

appeal with reference to Ex. K : — 

** The preservation of that letter and the 
production of it by let defendant's father 
proves beyond the shadotv of ac1ou>.>t that the 
alleged partition was a bogus dffa r am tuat 
the 1st defendant's father brought tub* exis- 
tence letters like Ex K, to servo as evidenoa to 
defraud bis alienees and creditor!. " 

Both the lower (Jourts having refu- 
sed to attach any woight to Ex. K. 
as evidence of the fact that at the 


1924 


KaNdaswami t, M. Kanniah (Sohwabe, C. J.) 


692 Madras 

partition in the year 1898, the suit 
land fell to the share of first defen- 
dant, I do not see how I can in 
Second Appeal reverse these findings 
of fact. It is also found that the first 
defendant was not in possession and 
enjoyment. The plaintitf before he 
succeeds in this suit has to show not 
only that there was a partition but at 
the partition the propeities in dispute 
were allotted to the share of the first 
defendant and that they were in his 
possession and enjoyment. As he has 
not done 'so the suit was rightly 
dismiss d. The Second Appeal fails 
and is dismissed with costs. 

Appeal dismissed. 


« 1921 MADRAS 692 

SCHWABtl, C. J, 

iCandaswaini JSaidu — 1st Defendant- 
Appellant, 

V. 

M. Kanniah Naidu and others — 
Plaintitf & 2rd Defdt— Respondents. 

C. C. C. Appeal No. 1 of 1923, Decid- 
ed on llth December I9i3 against 
the decree of the City Civil Court 
Madras, D;- 24th August 1922, in 
O. S. No. 702 of 1921. 

< j) Damages — Breach of promise of 
marriage 

la an aef ©'• for ramagea for Ireacb of pro- 
mise of ma ri^ge, pUintiffs ate entitled 
to recover moi ey actual v vhrown away and 
alsodan.agcs lotredit ai d itpuiac o.i bv rodsoa 
of the reiuaai. 7 B- C. R. 122 Fall. 39 
Bom 652, 714 net loll IP- 692, C. 2.] 

;6) Civil P. C. S So — Exaggerated claim 
justifies au-ar l of pro^,ortioiiaie costs. 

Wi.ere the plaintiffs l ave grossly and in- 
tentkouaily txa^g rated tl.eir claim for 
damages and oi ly a all po.tio.) of the claim 
IB decreed tbe oefendai-ts are La> le to pay 
only a prapo tionate share of tae Court ite» 
jtaid by plaint. ffs. IP. 692, C, 1,J 

P, G. Krishna Aiyar — for Appellant 

V* Visvanatha Sastri — for Respon- 
dents. 

Judgment. — This is an appeal from 
the City Civil Court in an action for 
breach of promise of marriage. The 
action is not by either of the par- 
ties proposed for the marriage but 
mainly by the brother of the propos* 
«d bridegroom against the father of 
the proposed bride. The contraot 


was proved under which the first 
defendant agreed to give his 
daughter in marriage to the 2nd| 
plaintiff who is 1st plaintiff’s brother.! 
It is well established that on breacb| 
of such a contract an action for 
damages lies. The Mitakshara itself 
provides that, if a more suitable 
suitor is found, a man will be justi' 
fied in breaking off a marriage con- 
tract: but I think that it is quite 
clear that, when that course is pur- 
sued, it is also provided that some 
form of damages can be provided 
against the father who so changes 
mind. This is stated to be the law in 
Umfd.Kika v. Nagin las Narota ndas 
(1). There is a passage to the contrary 
in a decision of Beaman, J., in 
Khirnji l^assonji v, Kar.'it Dhunji (2) 
which I think, i« inaccunte and is 
based, as pointed out in Mayne’s 
Hindu Law at page ll^, on a mis’ 
conception of Mitakshara. Umed 
Kiha V. Natjin las A'«ro^a/n las (1^ is 
authority for the proposition that, 
in such cases, the plaintiff is entitled 
to recover money actually thrown 
away and also damages to his credit 
and reputation by reason of the refu 
sal. I should have myself felt a little 
doubtful as regards the second head 
of damages though this kind of 
damages is allowed in the well known 
English form of action for breach of 
promise of marriage and allowed 
to the plaintiff concerned who is 
actually a party to the marriage 
contract but not to the parents; but 
I see no reason for saying that the 
decision in 7 Bom. H C. R to which 
that learned Chief Justice Westropp 
was a party is wrong. Under the 
circumstances the learned Judge 
awarded in this case Rs. 50 as 
damages under that head and also 
Rs, 200 for damages actually sustain- 
ed. The claim had been preferred for 
a very much larger amount. The 
learned Judge discounted the claim 
and disallowed a large part of tbe 
damages claimed on the ground that 
the plaintiffs had intentionally 
aggravated the damages by spend- 
ing money, though they knew that 
the marriage would not take place ; 

(1) 7 B H. C. o 7 c. 122. 

(2) (1915) 39 Bom. 683-28 I. O. 408—17 
Bom. L. B 225. 
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and he reduced, I think, the amount 
to what he considered to be the actual 
minimum amount expended by the 
plaintiffs without knowing of tae 
other marriage. I must say that I 
am not certain that he has not from 
that point of view given a little too 
much, but to some extentit had to be a 
guess work, and I think he has given 
if anything a little too little on the 
other head. I think that it will not 
be right to interfere with the amount 
of damages he has awarded in this 
case. But I do not think he was right 
in awarding the full costs that he 
awarded. The claim was for Rs. 
2,000 and a stamp had been paid on 
the plaint of Rs. 125 based on the 
valuation and the learned Judge 
found that the case for the plaintitfs 
was grossly exaggerated and inten* 
tionally exaggerated- I do not think 
that it is right when a Judge adopts 
that vie v of the case, to award 
costs or a scale which includes the 
amount paid as tax to Government 
based on the larger amount which 
had been falsely put forward. I do 
not think the amount allowed as 
vakil's fees was at all excessive in 
view of the case but I think that the 
amount recoverable for stamp must 
be reduced to its proper amount, 
■namely, Rs. 18 12 0. This appeal has 
substanti lly failed and has succeed- 
ed on this minor point. I think that 
the result must be that there will be 
no order as to the costs of this appeal. 

Appeal partly allowed. 

« 1^24 MADRAS 693 

CouTTs Trotter, C. J. and 
Wallace, J. 

The Commissioner of Income Tax 
Madras — Referring Officer. 

V. 

The Nedungadi Bank Ltd^ Calicut 
by its Hecrttary — Respondent. 

Referred Case No. 10 of 1923, Decid- 
ed on Zlst March i924. 

* Incnme Tax Act, (Xf of 19^£), S. 20 {i)~ 
Income-tas on trading companies by the Mani- 
ctpality in the ihape of a liceme fee can be 
deducted as a proper business allowance. 

A company is eniiUed to deduct for pur- 
poses nf too me-tax from ita income as a bjsi- 
ness allowance under 8. 10 (2) the tax levied 


uroti it by the Mualvipality nnl'T S. 92 of the 
Midras District Munioi'>jl'tie9 Aoil921 (1911) 
A.C. 150 Poll. 44 Mad. 489; Diet. [P. 695 0. 1] 

The Govrnment Pleaic ) — for Re- 
ferring Officer. 

T. V. Muthukrishna Aiyar and S. 
Chinnaswami — for Respondent. 

Judgment. — This is a reference 
under S. b6 (2) of the Income-tax Act, 
and the question for decision is 
whether tax on companies levied 
under S, 92 of the Madras Dist ic 
Municipalities Act, V of 19J0 may ) 
deducted as a business allowance, 
under S. 10 2) Cl. 9 of the Income- 
tax Act. According to S. 91 of the 
District Municip ilities Act, under the 
notification of the chairman, every 
company transacting business within 
the Municipality for profit shall pay 
a half yearly tax. known as “Tax on 
companies** on the scale shown in 
Sch. IV, provided it has transacted 
business for more than 60 days in the 
half year. S. 16 of Sch. IV lays down 
the method of assessment, from which 
it is clear, that the assessment is 
made on the paid-up capital of the 
company, although in certain oases 
if the Head office or a Branch or 
Princip il Office of the company is 
not in the Municipality, and it is able 
to show certain figures of gross in- 
come, the tax on the paid-up capital 
is to some extent reduced, fhe pe- 
nalty for non-payment ol this tax is 
set out in S. 30 and the subsequent 
sections of Sch IV. It appears quite 
clear that this is a tax or a toll, not 
on profits or on income, or on profes- 
sion, since it is based not on the 
amount of profit or salary earned but 
on the paid-up Capital. It is, there- 
fore, in no sense an incotne or nro- 
fession tax. It is a compulsory toll 
on such trading companies, without 
which they are not permitted to carry 
on their trade for more chan 60 days 
in any half year. It is not strictly a 
license fee, but it is nearer in analogy 
to that, than it is to an income-tax 

That being the nature of the 
tax or toll levied, the question is whe- 
ther it is a species of expenditure (not 
being in the nature of capital expen- 
diture) ircurred solely for the purpose 
of earning profits or gains. It is 
clearly not in the nature of capital 
expenditure, since it is not met out 
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of capital and does not diminish the 
capital. Is it then an expenditure for 
any other purpose than for the pur- 
pose of earning profits or gains? We 
are of opinion that it is not. It is 
not a tax on profits or income but a 
necessary condition precedent to any 
earning of profits. It is an impost 
without paying which the firm cannot 
trade within the Municipality. 

Arguments by analogy from 
the fact that Income-tax may not be 
icducted in calculatirg the income 
assessable to Indian Income-tax are 
not of any help in this case since this 
is in no sense an Income-tax. The 
case quoted by the Government 
Pleader, viz.^ The Chief Commissioner 
of Income-tax^ Madras v. The Eastern 
Extension Australasia and China 
Telegraph Co., {Ltd) (1), is therefore 
of n ) assistance. Another case quot- 
ed by him appears to us equally not 
in point. It is Ward amt Co., Ltd. 
V. Commis<ioner of Taxes (2). There 
it was held that money spent by a 
brewery company in printing and 
distributing anti- prohibition liter- 
ature was not “expenditure exclu- 
sively incurred in the production of 
the assessable income” and therefore 
the company was not entitled to 
mat*e the deduction, the ground of 
the decision being that such expen- 
diture was not incurred in the pro- 
duction of the assessable income, 
but was expended with a view to 
influencing public opinion against 
taking a step which would have part- 
ly destroyed the earning of profit. In 
the case, in The Secretary^ Board of 
Revenue v. Munusamy Chetty (3), a 
Bench of this Court to which one of 
us was a party held that expenses for 
legal advi<‘e in a dispute between 
Government and the assessee regard- 
ing excess profits duty and in draw- 
ing up an income tax return, could 
not be legitimately deducted. This 
case also does not seem to us to as- 
sist the decision of the present case- 
The only useful cases quoted before 
us are two hinglish cases. Smith v. 


Lion Brewery Co, Ltd (4) and Usher s 
Wiltshire Brewery Ltd, v. Bruce (5), 
both of which support the assessee. 
These were cases decided under the 
English Income-tax Act of 1843, 
where a phrase not dissimilar to the 
phrase, which we are now seeking to 
interpret had to be interpreted, 
namelv, “money wholly and exclu- 
sively laid out or expended for the 
purposes of such trade.” In the 
former case, a Brewery company had 
in order to extend their business ac- 
quired certain licensed houses, which 
they let out to tenants who cove- 
nanted to retail the company’s beer. 
By thus becoming landlords of those 
licensed premises, the company had 
to pay a statutory levy imposed by 
the Licensing Act of 1904, 3 3, and 
the question was whether such pay- 
m nt could legitimately be deducted 
in the estimate of the balance of pro- 
fits and gains. The House of Lords 
which consisted of four learned Lords 
was equally divided and th« decision 
of the Court of Appeal in favour of 
allowing the deduction was affirmed. 
One of the learned Judges, The Earl 
6f Ha*sbury. in that case, lays down 
as a deciding factor in the case that a 
person engaging in such a business 
must if he carrier on that business 
pay this tax; it is the Act of the • 
legislature which makes him pay it, 
and it is not a thing that is open to 
his own will or option.” Another 
learned Judge Lord Atkinson, called 
it a compulsory levy and described it 
as an impost, which “must necessari- 
ly be paid in order to set up the 
system which is found to be vital to 
their trade piospects to set up.” 
In the sec >nd case, Usher's Wiltshire 
Brewery Company Ltd v. Bruce (5), 
all the five Lamed judges composing 
the House followed the former case. 
That case is even stronger in the 
assessee’s favour than the 1911 Ap- 
peal Cases case. It was another in- 
stance of a Brewery Company, ac- 
quiring or letting licensed bouses to 
tied tenants and it was there laid* 


(1) [1921] 44 Mad. 489—13 L. W 468— 
63 1. C. 485— (1921) M. W. N. 396—40 
M. L. J. 560. 

(2) [1923] A, 0.145. 

(3) 1921 Mad. 205—45 M. L. J. 711—18 
M. L. W. 792—33 M. L, T. 123. 


( 4 ) 

(5) 


[1911] A. C, 150—80 L. J, K. B. 566— 

J- 373—55 S.J. 269— 
37 T. L. R. 261—5 Tix. Cai. 568. 

[1915] A.O. 433—84 L. J. K- B. 417— 

399-59 S. J.U4— 

31 T.LJl. 104. 
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down that ev^en expenses in respeo of 
premia on fire insurances over these 
houses and premia on Insurance aga< 
inst the loss of their licenses for the 
sale of liquor were legitimate deduc- 
tions in arriving at the assessable 
income. These were both cases of 
expenses properly, though voluntari- 
ly, incurred in the extension of the 
trade. The Co npanies thought it 
necessary for the extension of their 
trade that they should become them- 
selves the landlords of the retailing 
houses and thereby subjected them- 
selves to the compulsory compensa- 
tion levy. The present case seems to 
us an even stronger one. The pay- 
ment of the compulsory levy to the 
Municipality, by way of the tax on 
Companies, is not merely for the pur- 
pose of extension of trade but is a 
condition precedent to the exercise of 
the trade at all, within the Municipal 
boundaries. 

We are, therefore, clear that 
the payment of Companies* tax com- 
pulsorily levied on this Company by 
the Municipality is wholly and exclu- 
sively for purposes of the trade and 
that the object which that payment 
accomplishes is the same. The 
lanswei to the Reference, therefore, 
is that the expenditure is incurred 
solely for the purpose of earning 
profits and gains, and we answer 
accordingly. 

Costs of the reference will be 
taxed, as on the Original side. The 
assesses will get his costs from Go- 
vernment. 

Reference answered in the affirmative* 
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Phillips and Odgers, JJ. 

Kalyani Pillay and others — Defen- 
dants— Appellants. 

v. 

Thiruvenkataswami Aiyengar and 
another — Plaintiffs 7 & 9 — Respon- 
dents. 

Appeal against Order No. 61 of 1923, 
Decided on 12th February 1924, from 
the Court of the Subordinate Judge 
of Tanjore, D/-10th N ovember 1922. 


% (a) Privy Council — Dpcree — Death of 
some resp-indenta tohe^ithe appeal waa heard 
and judgment uaa dthverd does not make 
decree a nullity — Appli'.aHonto bring on re- 
cord the legal repr*>aentat£oes of suih respon-' 
dents under Art iSl is three years from , decree 
directing execution. 


A decree of the Privy Council shall have full 
force and effect uotsvitbstaadiag the death of 
some of the respotideats before it, prior to 
judgment a evea on cho date <>f hea-*' jg aid 
the same ciQ be OKcmted against the iegil 
rep-’risen'^at ves of the decei^ei resp >ide .t*. 
S. 33 of William IV Cli. -U; Relied o . 

IP. G95. C.21 


The period of limitation to l)ritig on r^'c-'fl 
the logal represeat-it.ves of su h ec'asei 
respondents for pu-'poses of osec.to itaS 
years from the date of the decree 5 P. l. J. 
314 Foil. IP. 695,0. 2] 

4^ (h) Execution of decree — Erecut ’«7 Court 
can't (ill .'W plea of h ir of Urnitaii n where the 
decree dire'ts (Xicuton to prorced. — exe- 
cuting Court ca-inot go behind the decree. 

Where the decree of the Privy Co incil in 
an* execution matter directed execution to pro- 
ceed do objectioD can be enter tained by the 
executing Co ict, to the execu '.ioi of the d. cree 
of the the Pfvy Co moil on the groind 
that the Privy Council failed to cons dor an 
objection to execution on the gr 'U d of limita. 
tion. [P.696, C.lj 

T.^R. Ramachandra Aiyar and S. 
Srinivasa Aiyni — for Appellants. 

V. N. Vcnkatavanilachariar — for 


Respondents. 


Phillips, J. — Objection is taken by 
appellants to execution of a decree of 
the Privy Council. It is first contended 
that, as three of the respondents were 
dead, when the appeal was heard and 
the judgment was pronounced, the 
decree against them is a nullity. 3. 
23 of William IV, Ch. 41. however, 
cures the defect in the judgment; for, 
if enacts that the order shall have full 
force and effect, notwithstanding the 
death of any of the parties interested 
therein; Vide Deonandan Prasad Singh 
V. Janki Singh (1). The deceased res- 
pondents must therefore be considered 
as parties to the decree, notwithstand-j 
ing their death before it was passed. 

It is next urged that the applica- 
tion to bring on record their. legal^ re- 
peresentatives is barred by limitation, 
being made more than three years 
after their death; but Art. 181 of the 
Limitation Act gives 3 years, from 
the date when the right to apply ac- 
crued. The right to implead partiee 


Q) 119201 5 Pat. L. J. 3W--1 Pat, L. T. 324— 
' ^ 56 I. O. 323— <1920) P.H.0.0. 266. 
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to a decree cannot arise, until the 
decree i« passed. This objection must 
therefore fail. 

The further argument that the 
Privy Council failed to consider an- 
other objection to the execution peti- 
tion, on the score of limitation, ig- 
nores the fact that the Privy CouncH 
'iecree orders execution to proceed 
and the executir g Court cannot go 
behind the decree. 

The appeal is accordingly dismissed 
with costs. 

Appeal dismissed. 
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Krishnan and Waller, JJ. 

Rakmani Appellant. * 

V. 

Narasimhachariar and others Res- 
pondent. 

F. A. No. 85 of 1923, Decided on 7th 
December 1923, from the oraer of 
District Court Coimbatore in Appeal 
No. 283 of 1921,,. D/-I2th November 

1922. 

^ Hindu Laxo—rartiH'inSiaters* Right to 
$Ufvivor. hip liJ Ust by reliiiguibhment , 

By a parthicn two step sisters who in* 

heriteo their fa ber’s properib s divided bis im- 
nioveable p'O' cp i***. It c'os 'd wi b ibe fol- 
lowing words :—Heneefopib tbe on'y roUtion. 
■bip be twefeD os v\ lU b.> oDo of fr.endship and 
not of property.” 

: that the parties intended not merely 
to give tbeir prere< t r gbt to tbe properties 
but to exo ude th r<gi-t of succ s iO‘> by sur- 
Tiv< rdbip m cbse one of ibtm prcd< c ased the 
oihtr. IP, 6^6 0. 1.] 

A. Krishnaswami Iyer — for Appel- 
lant. 

N. S. Rongaswami Aiyangar — for 
Respondent. 

Waller, J. — The question for deci- 
sion is as to the proper construction 
of a partition deed executed by two 
step sisters. They inherited the pro- 
perties of their father after the death 
of his widow. The moveable proper- 
ties they divided without a deed 
and the immoveable by th« deed 
in question. Nine years after, one 
of them Janaki by name died 
leaving a will in favour of the 
plaintiff. The will is disputed by the 
other sister who claims the property 


by right of survivorship. The parti- 
tion deed is Ex. A. It refers to the 
fact that the moveable properties had 
already been divided, allots a decree 
to one sister and an usufructuary: 
mortgage to the other and divides tbe 
immoveable properties between them. 
It closes with the sentence “Hence- 
forth the only relationship between 
us will be one of friendship and not of 
property.” The question is whether 
they intended by this expression to 
exclude the right of succession by sur- 
vivorship. It is argued that their 
intention was merely to give up their 
present and not their future rights. 

The phrase used in Ex. A is some- 
times to be found in deeds of partition 
between males. In such cases there is 
no question of right of survivorship 
and the phrase wjuld seem to carry 
no special signidcance. In a case like 
this, however, there is a question of 
a right of survivorship and the phrase 
might well have been intended to 
carry a special significance. 

Several rulings have been cited. 
The first is Muttu Vaduganadha Tevar 
V. Dora Singh Thevar (i). A partition 
deed was relied on in which occurred 
precisely the same phrase as is now 
under consideration. The finding was 
{vide page 339) that the right renounc- 
ed in the partition deed was absolu- 
tely different from the right in con- 
test in tbe subsequent litigation. The 
decision does not, I think, help the 
appellant. Here each sister renounc- 
ed “henceforth” all right to the other's 
share and they cannot but have had 
in contemplation the certainty that 
one of them would predecease the 
other. 

The next ruling, Oomathi Ammal v. 
Kupputhayi Ammal (2) is of no greater 
service to the appellant, for tbe find- 
ing was that tbe sisters could not 
have had in contemplation the renun- 
ciation of the right of survivorship, 
as they believed themselves to be en- 
titled to an absolute estate. Had they 
known that their estate was limited to 
the language of the deed — that th re- 
after the connection between them 
was to be that of blood only might 
have led the Court to a different con- 
clusion. The Munsif in this case nas 

^>1881 3 Mad. 290 (P.C.) ^ 

(2) 1903] UM.L.J. 175. 
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entirely failed to grasp the real signi- 
ficanoe of the ruling. 

The la^t ruling is no more favour- 
able to the appellant. It is Subbbam- 
mol V. Krishna Iyer (3). In that case 
certain expressions bad been used in a 
deed which were not very apt to the 
occasion but had been interpreted by 
the lower Courts as excluding the 
right to succeed by survivorship. The 
High Court hell that all doubt would 
have been set at rest had the more 
usual words that “ the pa) ties hence- 
forth had no connection of property 
but only of blood*’ been added. The 
Munsif interprets the ruling as mean- 
ing that it is essential that all the 
three expressions should be present 
in order to justify the inference that 
the right of survirorahip had been 
renounced. He is, I think, wrong It 
seems to me clear that the High Court 
regarded the first two phrases as be- 
ing of doubtful imnort and the third 
as quite conclusive. 

In the result I think that the learn- 
ed District Judge rightly interpreted 
the partition-deed and would dismiss 
the appeal with costs. 

Krishnan, J. — I agree that the con- 
struction placed in Ex. A by the Dis- 
trict Judge is correct and that his 
appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


(3) [19141 36 M.L. J.479. 
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Odqjsrs and Wallace, JJ. 

Ramani alias Venkairamani & oiherS’‘ 
Appellants. 

V. 

M, Karayanaswamt Iyer <& others — 

Respondents. 

A. A. O. No. 377 of 1923, Decided on 
9th January 1924, against the order 
of the Sub-Judge of Mayavaram 
D/- 22nd October 1923, in I. A. No. 228 
of 1923, in O. 8. No. 98 of 1922. 

^ Civil P. C.y 8, SI — Abtence of of Jection to 
local JuriaJiction which waa trafufjofed by 
noiijication prtcludea party jrom objecting an 
appeal. 

The diefelnctioa tetween territorial jurisdic- 
tioD and that as to subject maitor is fui da- 
mental. IP 698 O 31 


Where the local j'lriadiction of a Court was 
trausfe'red to another Court by a not fioution 
but ibe party d d not raise any objeotioa .at 
the time of judgment. * 

Hfld : that the ob'ection to the •want of 
jurisd'ctio.i must be deemed to h'*ve b-^ea 
waived. (P 698 C 2] 

Per Walla'r^ J . — Transfer of DcU iurigdic- 
ttoiauc nia i ‘.r lly e'To -’t 4 t xe ♦Pi sfep of all 
suits anl p o eoliog* ar sing cpi/in iUy from 
that lo.i'3l juris ’iccion. S. 21g‘)vcp sa’l cases 
of vx ait of f r itohal ju. i rlic.i »q [P 700 C,3 J 

T. R. Venkalrarn i Sastri — for Appel- 
lants. 

7*. B. Ramachnn Ira Ai/unr and S, 
Raniaswa7ni Dikahit — for Respondents. 

Odgers, J. — In this case the suit was 
on a usufructuary mortgage bond 
executed by the 1st and 2nd defen- 
dants to the plaintiff, the 1st defen- 
dant being the father of defendants 
2, 3 and 4. The last two are the 
appellants before us. The 3rd and 4th 
defendants who are undivided mem- 
bers of a joint Hindu family which 
owns apparently large properties, 
have brought the suit to set aside that 
suit mortgage alleging inter alia that 
the document was only intended to 
operate if, on taking the accounts 
between the defendants and the plain- 
tiff, any amount was found duo from 
the latter to the former. The matter 
before us arises directly out of the 
petition for the appointment of a 
receiver in the Mayavarara Sub-Court 
in which the suit had been instituted. 
The suit was numbered 98 of 1922. 
Arguments were heard on the I9th 
September, 1923, the petition was 
adjourned for orders to the 21st Sep- 
tember. For various reasons, the 
order was not pronounced till the 2nd 
October, 1923, when the plaintiff was 
appointed receiver. The difficulty 
arises from the fact that on the 
October, 1923, a notification^ of Go- 
vernment took effect by which the 
local limits of the jurisdiction of the 

Mayavaram Sub-Court were changed 

and the Nannilam Munsif in which 
the lands in question arc situate 
transferred to the Tiruvalur bub- 
Court. The first question raised be- 
fore us in appeal from the order ap- 
pointing the plaintiff receiver is that 
on the 2nd October the learned Subor- 
dinate Judge of Mayavaram had no 
jurisdiction to pronounce the order 
which is therefore void. The notifica- 


698 Madras RamaNI v. M. Narayanaswami (Odgers, J./ 


tion unfortunately does not say 
pending suits”, and we had a long 
argument chiefly based on Subhiah 
Naickerw Eamanathan Chettiar (V) and 
Seeni iWadan v. Muthusami Pillai (2) 
on a question whether the Court to 
which the jurisdiction has been trans- 
ferred is the only Court which can 
execute a decree passed by the Court 
from which the jurisdiction has been 
transferred. In ray opinion, it is 
quite unnecessary to examine the 
cas^rs on this subject for the petitioner 
at a later stage of his argurnent pro- 
pounded other authorities t) show 
that the learned Subordinate Judge 
had no jurisdi 'tion. It may be pre- 
mised that auchofity on this question 
is scanty. We hare however a Full 
Bench decision of this Court. The 
Zcimindar of Etti ijapai'dm v. Chidam- 
baram Chettidr l3) which lays down 
that S 2L O. P. C, applies to objec- 
tions with regard to want of territorial 
jurisdiction. Further Wallis, C. J. 
there said: ” S. 21 forbids any appel- 
late or revisional C rart to allow any 
objection as to the place of suing 
unless it was. taken in the Original 
Court and even then unless there was 
a competent failure of justice. The 
effect of the section, in my opinion is 
that objection vvhich the appellate or 
revisional Court is thereby precluded 
from allowing mus' be considered 
cured for all purposes unless taken 
before the passing of the decree in the 
Original Court”. 

S. 21 is inapplicable in terms to the 
pi-esent case because issues have been 
settled in the mortgage suit, and the 
section provides that any objection 
should be taken at or before such 
settlement and that no objection shall 
be allowed unless there has been con- 
sequent failure of justice. It is quite 
obvious that the objection could not in 
this case have been taken before or 
at the settlement of issues at which 
date the Mayavaram Sub-Court had 
full territorial jurisdiction over the 
subject matter in dispute. It is ob- 

(1) [1914] 37 Mad. 469—26 M. L. J. 189—22 
I O. 899— (1914) M.W.N. 205—1 L.W.531, 

(2) (1919] 42 Mad. 831— 37 M. L. J. 38tt— 26 
M. li. T. 223—53 I. C. 213—11 L. W. 63— 
1919 M. W. N. 640. 

(3) [1920] 43 Mad. 675—39 M.L.J. 203-28 
M. L. T. 75—58 I. C. 871— (1920) M.W.N. 

400—12 L. W. 217 (F.B.) 
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jected that, the transfer having been 
made on the 1st October, when some- 
thing in the nature of an application 
in arrest of judgment should have 
been put in by the appellant on the 
1st or 2nd of October before the learn- 
ed Subordinate Judge delivered his 
order and he not having done so, the 
appellant must be debarred from rai- 
sing any objection now to the validity 
of the judgment. With this conten- 
tion I agree. It has been held in the 
Full Bench case referred to that if no 
objection to jurisdiction is raised on 
the passing of a preliminary decree 
on a mortgage, it cannot be raised 
afterwards in execution. There the 
reasons are based on the wording of 
S. 47 C. P. 0. but it aep»ms to be that 
the principle is that objection should 
be taken under S 21 at the earliest 
possible opportunity and if it is not 
then taken, the objector is debarred 
from raising it afterwards. The ob- 
jection further will be disallowed 
unless there has been a failure of 
justice. 

The cases Jfjotish Prakas v. Bagala 
(4) and Vajechund v. Ndndram (5) and 
The Queen V. The Tnhabit'ints of Denton 
(6) were all cases of jurisdiction over 
subject matter and therefore do not 
apply to the present case. As point- 
ed out by Mukerjee, J, in the first of 
these cases the distinction between 
territorial jurisdiction and that as to 
the subject-matter is fundamental. 

Moreover it was held by Phillips 
and Venkata-Subba RaOjJJ. in appeals 
312 and 329 of 1920, that the principle 
underlying S. 21 C. F. C. is that objec- 
tion to territorial jurisdiction may be 
waived. So here it may be said that 
the appellant not having taken objec- 
tion to the passing of the Sub. Judge's 
order must be held to have waived his 
objection to his doing so on the 
ground of want of jurisdiction. 

As to the question the Full Bench 
thought it unnecessiry to deal with it 
or whether the words “place of suing” 
were not wide enough to include ob- 
jections to the place of prosecutions 
as well as of instituting suits. 
Wallis C. J. however, with whose, 
judgment the other members of the 

(4) 1932 Oal. 374—36 C, L J. 124. 

(5) [1907] 31 Bom. 545—9 Bom. Ii. R. 1028. 

(6) [1853] 18 Q, B. 761—118 E. B. 387. 
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Court agreed, appears to me to have 
been inclined to the opinion that they 
were. This really concludes the point 
under discussion. 

I am, therefore, of opinion that this 
obiection ought to have hwen taken 
before the judgment was pronounced 
and that, no objection having been 
taken the appellant must be taken to 
have waived al! objei^tions to the pro- 
nouncement by the Subordinate Judge 
of his order. In any case, the ques- 
tion is entirely technical as regards 
the circumstances of the present 
appeal and I am, for the reasons 
given, of opinion that the objection 
to the appeal under S. 21 C. P. C. 
must be upheld. 

Moreover I am of opinion that no 
failure of justice has taken place. It 
is, therefore, necessary to shortly 
consider the merits which have been 
argued before us at great length. The 
appeallant argued that there was no 
case made out for a Receiver, I am 
not prepared, on a consideration of 
the whole of the documents filed, to 
come to a conclusion against that of 
the Subordinate .Judge in this matter, 
The plaintiff and defendants, or at 
least the 1st defen iant’s father, have 
been close friends for a number of 
years and the friendship was ap- 
parently only broken when the ques- 
tion of settlement of accounts occur- 
red between them. ‘Ihe defendants are 
rich men. The plaintiff was in mana- 
gement of the properties. It is said, 
he has been trusted by the 1st defen- 
dant as a man of business to look 
after the properties as his a<ent. For 
a number of years the plaintiff ap- 
pears to have occupied a position of 
the trust with regard to the 1st defen- 
dant, but it is said by the latter that 
at the end of 1921, the plaintiff was 
removed from his position. If that 
is so, it is rather significant that the 
plaintiff in January 1922 appears to 
have paid the kist on the plaint land. 
The allegation for the plaintiff is of 
course, that he was never a manager 
but that he was in po-session in . his 
own right. The plaintiff is not in 
possession of the mortgage bond on 
which he sues, but that is apparently 
in the possession of the defendant’s 
agent who was also the Kariastan. 
The Subordinate Judge has come to 


the conclusion that the plaintiff ought 
to remain in possession until the deci- 
sion of the suit. I am not prepared 
to say that he has exercised his dis- 
cretion wrongly. I refuse to inter- 
fere with his appointment of the 
plaintiff as receiver and dismiss the 
C. M. A. with costs. 

Wallace. J : — There is no need to 
re-state the fictsof this case. The 
first point for decision is whether any 
want of jurisdiction exists. This 
depends on the answer to the question 
whether, when a particular locil ju- 
risdiction of one Courtnis tr.insterred 
to another by notification under S. 10 
or 11 of the Madras Civil Courts xVet, 
such transfer carries with it automa- 
tically all pending suits and proceed- 
ings of any and every sort arising 
out of that local jurisd.olion, oO that 
the Court in which they wore origi- 
nally filed loses jurisdiction and the 
Court to which the local jurisdiction 
is transferred assumes it. This seems 
to be a point mt free from ditficulty 
and I can find no direct authority on 
it. If a Court having a particular 
local jurisdiction is abolished and 
another Court tikes over that ju- 
risdiction it seems to me that the latter 
takes over all pending proceedings in 
the former. The principle is that only 
the Court, in whose local jurisdiction 
the suit arises, can deal with all pro- 
ceedings of a civil nature in that ju- 
risdiction, whether previously pending 
in other Courts or not, so if any fresh 
application had to be put in a suit 
arising in a local jurisdiction since 
transferred to another Court the ap- 
pellant would have to be guided as to 
the forum for his application by con- 
sidering not whether the suit had 
been instituted in a particular Court 
but whicb Court has local jurisdiction 
with the l3cal limits from which his 
application arises. It is difficult to 
see why a Court having local jurisdic- 
tion should not have jurisdiction to 
receive such an application, and if it 
has such jurisdiction, the other Court 
cannot have that jurisdiction also. 

As regards the cases cited before 
us that of Subbiah N aicker , Ramana- 
than Chettiar (1) is a least authority 
for the proposition that when, after 
an order for sale in execution was 
passed by one Court, the local limits 
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of the jurisdiction of that Court were 
80 altered that the property falls with- 
in the local limits of another Court’s 
jurisdiction, the former Court loses its 
control OTer the execution proceedings 
which pass automatically to the 
latter Court. The case of Subhiah v. 
Fachoyya (7) also favours the view 
that the original Court in which a 
suit on contract was first instituted 
ceased to have jurisdiction when the 
place where , the contract was made 
was taken away from its limits. I do 
not find that the Full Bench case in 
Seeni Na lan v ^jutbuaomi Pillai (2) 
in any way overrules this general 
proposition. I proceeded on the gen- 
eral bearing of Ss. 37 and 38 of the 
C. P. C, which allow a decree-holder 
to apply for execution to the Court 
which passed the decree as well as to 
the Court having local jurisdiction if 
that is a different Court. There is in 
that report no expression of any 
doubt as to the proposition that, gene- 
rally and apart from the provisions 
of Ss. 37 & 38 of the C. P, C. when the 
local jurisdiction has been transfer- 
red from one Court to another pending 
civil proceedings in the former Court 
are automatically transferred to the 
latter ; and Sadasiva Ayyar, J. held to 
his former view in Subbiah Naicker v. 
Ramanathan Chettiar (1). See his re- 
marks in Sepni Kadan v. MuUtUiwami 
Pillai (2). “ The fact that at a parti- 
cular time the Court, was competent 
to pass a decree for sale cannot mean 
that its jurisdiction to proceed further 
could be retained for ever”. The 
oases in Ranyan'^tha Rao Srinivasa 
Rao V. Hanumontha Rao (8) and 
Gurusami v. Mahammadhu Rowther (9) 
also support the general proposition 
advanced above; and also all the 
cases in which the power of a Court, 
which passed the decree, to execute 
it after its local jurisdiction has been 
transferred, have been considered, for 
example Manavikraman v. Anantha- 
narayana Ayyar (10), all of which 
oases assume that with the traesfer 

(7) [1911] '^1 Mad. 477—26 I. C. 519. 

(8) 1922 M d. 10—46 Mad. 1—13 M. L, J. 

344—15 M. L. W. 458— (1932) M.W.N, 

349- 31 M. L. T. 79. 

(9) 1923MHd. 93 -46 Mad. 83— (193*’) M.W.N, 

7 3—16 M. L. W. 7.<8— 43 M. L. J. 713. 

aO) 1934 Mdi. 457—19 M.L.W. 16—46 MX.J. 

350— (1924) M. W N .38 


of local jurisdiction the power to 
execute follows automatically. See 
also Venkob'i Rao v. Sastha Ayyar (It). 
It is difficult then to say that the 
view, that a Ccurt must have terri- 
torial jurisdiction all through the trial 
of a suit before it, is an unsound one, 
and I am inclined as at present 
advised, to the view that the transfer 
of local jurisdiction dO'=‘s automati- 
cally effect the transfer of all pending 
suits and proceedings arising origi- 
nally from that local jurisdiction. In 
the present case, then the Sub Court 
of Mayavarara lost jurisdiction over 
this suit and all proceedings therein 
on the first of October and had there- 
fore no juri-sdiction to deliver the 
order under revision. 

The next question is whether 
the petitioner is estopped by force of 
S. 21 C. P. C., from raising in this 
Court the plea of want of jurisdiction 
in the Mayavaram Sub-Court. He is 
met by the other side by the argu- 
ment that as he did not, on the 2nd 
October, on which date the Sub. Court 
passed the order in this case, object 
to the Sub-Court so pronouncing its 
order, he is precluded by S. 21, C.P.C. 
from now raising that contention. 
Again there is some lack of authority 
to guide us on this point. The near- 
est case on the point which I am able 
to trace is the Full Bench case in 
Zamin lar of Ettiyapuram v. Chidamba^ 
ram Chettiar (1), where it was held, 
first that S. 21 governs all cases of 
lack of territorial jurisdiction, second- 
ly that it applies to execution proceed- 
ings, that is, to proceedings after the 
decree in a suit, and thirdly that a 
party cannot plead in execution 
that the decree under execution was 
passed without jurisdiction. The third 
point is not applicable to the present 
case. The ansNver to the second does 
not appear to be of much help in 
deciding as to the validity of apply- 
ing S 21 to proceedings in suits after 
issues have been framed and before 
decree is parsed. Theansver of the 
Full Bench was given on the narrow 
ground that the want of jurisdiction 
to pass a decree is ordinarily not open 
as a ground of attack on appeal or 
revision, and that S. 21 forbids such 

(11) [1914] 2 L.W. 355—28 I.C. 269—17 M.L.T. 

190. 
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attack unless it was made in the 
'original Court and unless the want of 
jurisdiction led to a failure of justice. 
The reasoning set out at page 6^6 
seems to suggest thit S. 21 forbids 
any objection as to want of territorial 
jurisdiction being raised on appeal or 
revision unless it was raised in the 
original Court; that again being bas<.d 
on an interpretation of the phrase 
‘ objection as to the place of suing * in 
the section which w is held to nuan 
objection to the in^titution of the suit 
on the ground that the Court in which 
it was instituted has no juris iction 
over the property which was the sub- 
ject matt r of the suit. I am not sure 
that the Oourt further hsU that the 
phrase ‘institution of the suit' covered 
all proceedings in the suit after the 
institution. That the Court felt this 
difficulty is piair from the passage in 
p. 687, * It is unn cessary to oon.^ider 
whether* those particular words m iy 
not be read as applying only to cases 
where it is pos ible to take the objec- 
tions at or before the settlement of 
issues, and whether the words ‘place 
of suing* are not wide enough to 
include objections to the place of 
prosecuting as well as of insinuating 
suits” and the case was finally decided 
on the assumption that even if 21 
did not apply, the jurisdiction of the 
Court which passed the decree could 
not be questioned in execution for 
which proposition there was direct 
authority. So I find no clear guid- 
ance in this ruling as to whether S. 21 
applies when during the pendenjy of 
a suit and after the framing of issues 
the local jurisdiction from which the 
suit arose has been transferred to 
another Court, and whether all pro- 
ceedings in that suit, after the trans- 
fer, if taken in the original Court, 
would be void. 

On this point I find myself most 
in agreement with the referring Judg- 
ment of Seshagiri Ayyar, J, who 
points out that to hold that the phrase 
‘place of suing* is synonymous with 
territorial jurisdiction is to hold that 
jurisdiction may bo conferred by con- 
sent or at least by silence and by 
refraining from objecting to it. 

‘ I consider, however, that I must 
follow the Full Bench ruling in so far 
as it lays down that S. 21 governs all 


oases of want of territorial jurisdic- 
tion. In that case this plea of want 
of jurisdiotion shall, under the section, 
not be entertained unless inter alia 
there has baei a consequent failure 
of justice. On the merits, I agree 
with my learned brother for the rea- 
sons given by him that the petitioner 
has not made out any case of failure 
of justice consequent on this want of 
jurisdiction and 1 therefore agree that 
the C. M. A. must fail and be dismiss- 
ed with costs. 

Appeal rejected. 
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Spencer, Og. C. J. and Devadoss, J- 

John Joseph Petitioner, 

v. 

Mrs. S. S. Briio — Respondent. 

Civil Mis. Petitions Nos. 2886 and 
2887 of 1923, Decided on i7th January 
19 U. 

j$e (a) Civil P, C„ S. W9—Fi'inl order. 

Aq order pa soi by tbe H gh -Court refus ng 
to set as do «jn rier of tbe C^u t b)'ow ros of- 
ine to file a suit is not a final 'orier witbiu the 
moAUiug of 3. 1U9, IP O 1 & 2] 

* {h) i^ivit P.C.,S. 105- Scope. 

S 105 '^oe« Dot ap Jy to appea s to H s Ma- 
jesty in O uncil ani does not supply a guide to 
tbe imerp.etation of the word “ ^ 

C. V. Anantka/crishna Aiyar — for 
Petitioner. 

B. Sitaramn Rao — for Respondent. 

Order.— This is an app.ication for 
leave to appeal to the Privy Council 
against an order passed by us in O. 
R P No. 423 of 1922, in which we 
refused to interfere in revision with 
the order of a Subordinate Court, res- 
toring to file a suit which had been 

first disposed of upon an alleged com- 
promise between the parties. 

Before we can certify that the case 
i^ a fit one for appeal to His ^^J®^ty 
iQ council, we must be satisfied that 
the order parsed by us was a final 
order within the 

Ciril Procedure Code What is a 
“final order" has been defined in 
Ramchand Manjimal r. Oao^dUand^ 
Vishandas Ratnnchand (1). The Privy 
"(1) 119^^1 47 U«il- (P'*"'.) 
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Council say that “ an order is a final 
one, if it finally disposes of the rights 
of the parties.” A similar interpreta- 
tion of the word “final” has been 
adopted in Shankar Bharati v. Nara~ 
simha Bharati U) where Shah, C. J., 
says that “ a final order is one which 
decides a oardinal point in the suit 
and finally disposes of the right" of 
the parties ” Crump, J., who sat with 
him. Cook the word “ finai ’’ to mean 
“ an order which puts an end to the 
litigation betw een the parties, or at 
all events disposes so substantially 
the matters in issue between them as 
to leave merely subordinate or ancil- 
lary matters for decision.” An En- 
glish case, Croasdell and Cam*r>el, 
Laird <& Co. Ltd.. Jn re \6) : has been 
quoted before us in which it was held 
that ’ an order passtd by a Divisional 
Court setting aside an award luaae by 
an arbitrator on the ground of mis- 
conduct on the part of the arbitrator 
was not a final » raer but an inter- 
locutory one whicL involved no deter- 
mination of the rights of the parties 
as regards the matters which were in 
dispute in the arbitration ” Applying 
these definitions to the case before us, 
let us see what is the result. The 
Court below restored the suit to file, 
because it found as a resulc of an en- 
quiry that the defendant caused the 
plaintiff to sign a compromise petition 
by fraud and undue influence. The 
matter came up to us because it was 
argued that the Subordinate Court had 
no power to make suen an order under 
S. ioi, Civil Procedure Code. We 
refused to interfere on the ground 
that the lower Court could have made 
such an order in the exercise of its 
powers of review and because the 
merits of the case would be finally 
enquired into at the trial, which was 
to cake place thereafter. Assuming 
that the l«wer Courts order refusing 
to act upon the compromise did in 
some way dispose of the rights of the 
parties, our order aid not take away 
from oi add anytning to what the 
lower Court decided. We only decid- 
ed the question of jurisdiction. The 
rights of the parties in the suit were 
left open for decision and have since 
been decided. We are therefore, bf 

~(51) 192a B^~ 383. 

(5) [1906] 2 K.B. 569. 
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opinion that our order was not a final 
order, within the meaning of S. 109,1 
Civil Procedure Code. » 

It is argued that, if the petitioner is 
not given leave to appeal agiinst our 
order, he will be precluded from rai- 
singthe contention that the matter has 
been settle by compromise and mak- 
ing that a ground of appeal against 
the final de ree, and in that connec- 
tion, refertnee has been made to S. 
105 which may also be read with S. 
97, Civil Procedure Code, and to the 
right of a party to raise an issue in 
appealing against a final decree, 
which te has not appc^aled against in 
appeal from the preliminary decree. 
The answer to that argument is found 
in Venkataranga Row v. Narasinga 
Rao (4). where it was po nt€d out by 
Miller and Sadasiva A iyar, JJ., that 
S. 105 does not apply to appeals to His 
Majef*ty in Council and does not sup- 
ply a guide to the interpretation of 
the word “ final” in S. 109. In Sdrat- 
mani DeH v Bata Krishna Barierjee 
(5), Mookerjee, J., defined a “ final 
order” as “ one which finally decides 
any matter which is directly at issue 
in the case in respect of the rights of 
the parties.” With due respect, we 
consider that this, as it stands, is a 
definition which cannot be quite re- 
conciled with the definition in Rama^ 
chand Mavjimal v. Goverdhandas Vish- 
andas Ratanchand (1) and Shankar 
Bharati v. Narasimha Bharati (3) 

but as the learned Judge goes on to 
say that the answer to the question 
whether the order is final or not must 
depend on whether ii decides finally 
the cardinal point in the suit or an 
issue which goes to the foundation of 
the suit,” there is no need to quarrel 
with his first definition. Meghraj v. 
Bidyabati Koer (6) and Lachminarayan 
V. Balamukun t (7) are both cases in 
which an order was passed setting 
aside a decree dismissing a suit for 
default. It is unnecessary to canvass 
the correctness of the view that such 
an order might be a firal order, be- 
cause the orders there passed do not 
in any way correspond to the order 

which we passed on the Revision 
^ 

(4) 119151 3b Mad, 509. 

(5) 11909] 10 1 .L.J.'3S6. 

(6) [19151 51 C,L.J. 279. 

<7) [1930] 6 Pat. L.J. 116. 


J. J. Brito v. Mrs. S. S. Brito 


1924 Mirza Ahamad Namazi, In Re (Dkyadoss, J.) Madras 703 


Petition in this suit. Assuminpr that 
the Subordinate Judge’s order finally 
disposed of the rights of the parties 
to have their dispute settled by com- 
promise and was thm a “ final order," 
our order did no more than refuse to 
interfere with that order upon a ques- 
tion being raised as to the Subordinate 
Judge's jurisdiction to pass it. 

Holding that the order passed by us 
was not a final order, we 'dismiss the 
present application with costs. 

C. M. P. No. 2887 of 1923 which is a 

petition for stay of proceedings is dis- 
missed without costs. 

Petitions dismissed. 
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DEVaDOSS, j. 

Mirza Ahamad Namazi In Re and In 
Re Companies Act VII of 1913. 

Original Petition No 85 of 1922, 
Decided on 14 th March 1924. 

% ('j) Companies Act, Ss. 65 and 50— Shares 
can be surrendered only on condilions opf-liC’- 
able to forfeiture. 

A ooD)paDy can Accept a surrender of shares 
from a sbare-hcldcr ouly under the conditions 
az.d UmitatioriS 'applicable to the case of 
forfeiture of shares atd even in such a case it 
will be a case of forfeiture and not of 
surrender. [P 704 C 1, 2) 

(6) Company^Shareholder is liable even 
after it ansfer, fjrfe.tart or surrender vithiu a 
year of liquidation if he is in the list of con- 
iributi ries. 

Under the lidian Companus Act which is 
almost a reprodu' tion of the Euglisb Act the 
liability O’ the slaro holder i» not in atiyvay 
taken away so far as the comp any is concerned 
by tny tiansftr, surre’ der or forieiture of tt e 
shares. The ruie in Knights' Ca^e (1867) 3 Gh. 
App. 321 th.it an ei t‘y of forfeiture in the 
books of the o mpary must be presum'd to 
ha've been propdly ^tde lan have no app ica- 
tion to Cases where tue facts are againkt any 
such presumption beintr rais<d. To make a 
person who has forfeited his shares liable as a 
contributory on a liquid tion all that is 
necessary is that the liqu.dation must have 
taken place withiu one jei.r of the alleged 
date of forfeiture and that a list of contributo- 
ries must have toeu ma le. It is not neoesiary 
that the list should havo been placed before a 
meeting of the creditors. Under ‘ the Innian 
Companies Act a person who is a signatory to 
the Memoranoum ol association is responsible 
for the shares which in the Memorandum of 
Association is shown opposite to bis own 
name and such a person is bound so far as the 
creditors of the company are oonc»-rned 1 1 pay 
up the amount due on such sbares.(P 705 O 1. 2) 


♦ (c) Company — Buies — Quorum fix^d for 
a meeting of directors n^y c n transac salid 
business not nithstanning p>ovision for tran- 
saction of business b^ drcula.ion. 

■Where the rub s of a compai'y ’ay down the 
quorum for a meeting of the Di eotors for 
enacting any business it is not comp^t^nt for a 
less number of dirci tors alor e to ti ansact any 
binding lu^iness by ctrcula'i >n even though 
the rules authorizing the despatch of business 
by ci rculat on do not lay dovsn aay rescriction 
at all as to the number of direccor? to wnom 
the pa;;ers ought t3 be circulated. [P 704 C 1] 

C. Srinivas-tchnri — for Petitioner. 

A. Narasimhuchari and 7'. O. A* 
Anandalwar—iar Kespondents. 

Judgment — This is a Judge's Sum- 
mons, to show cause why the alleged 
surrender of the shares, hold by 
respondents 1 and 2, and the forfeiture 
of the shares, held by respondents 
3 to 6, should not be declared to be 
invalid, and why all the respondents 
herein should not be directed, to pay 
to the liquidators, the respective call 
amounts, and allotment monies, due 
in respect of the shares, held by them 
and for incidental relief.®. There are 
9 respondents to this application. 
Respondents 2, 7 and 9 do not appear 
and they are declared ex pnrte. The 
3rd respondent is dead and the 
application is withdrawn as against 
him. The eighth respondent admits 
his liability and bis letter is filed as 
Ex. K. 

The contention of the first respon- 
dent is that he surrendered the shares 
to the company and the surrender was 
accepted by the directors. On behalf 
of the liquidator, who has taken out 
this Judge's summons, it is alleged 
that there were 4 directors in Madras, 
at the time when the resolution 
accepting the surrender was passed, 
and three only signed the resolution. 
There is no evidence that a fourth 
director was present in Madras at the 
time ; for the evidence of Bhanu 
Prasad on the point is nnly hearsay. 
But under R. 107 of the Articles of 
Association of the Madras Taxi and 
Trai sport Service Limited, 4 is the 
quorum for a Directors* Meeting. The 
resolution which was parsed in circu- 
lation accepting the surrender of the 
1st respondent’s shares was signed by 
only three persons. On behalf of that 
respondent, Mr. Narasimhaebari con- 
tends that R. 114 says that a resolu- 
tion in writing signed by all the 
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Directors present in Madras, shall be, 
as valid and effectual, as if it had been 
passed, at a meeting of the Directors, 
duly called and constituted and so a 
resolution passed in circulation and 
signed by only three persons is valid. 
The argument that R. 114 cuts down 
the number required for a quorum is 
opposed to common sense ; for, if that 
contention is good, a resolution may 
be passed by two directors in clrcula- 
. tion. When R. 107 provides th at 
the quorum for a meeting of the 
directors for despatch of business 
shall be 4, it ctnnot be said that 
it was intended th it the quorum 
should be cut down to any nu nber 
less than 4, if thert is no meeting, for 
the despatch of business, and if it is 
to be transacted by getting the con- 
Isent of ttie directors in circulation. 

Granting for argument’s sake that 
the resolution is according to the 
rules, I am unable to accept the con- 
tention that the surrender of shares is 
permitted by law, so as to enable the 
directors, or the company, to reduce 
its capital R llS (5) gives power to 
the directors to accept surrender of 
shares by share-holders; but this 
power which is an unusual power, 
granting that it is valid, is subject to 
restrictions. T^ble A of the Indian 
Companies Act does not contain any 
clause, empowering any company to 
accept su render of shares. The 
Indian Companies Act permits for- 
feiture* of shares on cer ain grounds ; 
but to give an unlimited or wide 
power to a company to accept sur- 
render of shares is, I thick, opposed 
to the principle that a company can- 
not buy ifs own shares and to the 
principle that a company can reduce 
its capital, only with the permission 
of the Court and on such terms and 
conditions as it may impose. The 
power given by K. 118 (5) is very 

wide. It is in these terms : 

“ To acc' pt fri ra my mt*n:ber on such tormi 
and coiid t.oi s a ■ eliai»b a^ireed a surrender 
of bis shares orstock, t r pa t thereof.*’ 

Whatever might have been the 
view as regards the power vf a com- 
pany to accept surrender of shares, 
I think it is well settled now that a 
company cannot exercise wide powers 
of accepting a surrender. It caL only 
accept A surrender under oonditions 
and limitations under which shares 


can be forfeited. Reliance is placed 
upon SnelVs case (1) In that case, 
Sir G. N. Giffard, Lord Justice, held 
that the surrender of shares by Snell 
was valid. The main reason for the 
learned Lord Justice holding that 
Snell’s surrender was valid was that 
his name was not entered on the 
register of share-holders and that no 
specific shares wore allotted to him, 
though for purposes of the Act he 
was a share holder. He found that 
the substance of the transaction was 
that both parties were otfering to 
sever their connection with each other 
and that the Articles of As ociation 
contained a power to cancel shares 
and that there was nothing in the 
form preventing the parties from 
carrying out their intention. SnelVs 
case (I ) cannot oeconsidered to be good 
law, in view of the decision of the 
Court of Appeal in BAIcrbij v. Rowland 
Mirwoods Steam-'ihip Co., Ltd. (2) 
Carins, L. J., lays down the law 
thu« : — 

“ Ev' ry surrender of shares, whether fully 
pai i up Of not, in- o vea a reduction of capital 
whi.h is unla'rtful, escort when sa'^c ioued by 
the ('oort unier tli** C .m, anies Act cf 1867 
and 1877. Forfeiture is a siat'Jtory excep: on, 
and is the on’y ( zceot o 1 , for I r gird sur- 
retder under c roumstances which would 
jus.ify a forfeiture as merely equivalent to a 
forfe ture.” 

Collins, M R., quotes with approval 
the following observation of the 
learned Mister of the Rolls in In re 
Dronfieht Silkstone Co. (3). 

“ There is no reference in the Act to sur- 
render of shares; b .t these have permit- 

ted by the Co rt u on tue p inciple, as I 
understand it, that they have practically the 
same • ffect as forielturc, the mam difierence 
b ing that, the one is a proceeding ininvitum 
and the ct ler a proc eding taken w.th t<:e 
assent of the sharc-hotder, who is u''ab!e to 
retain and pay future cabs on the shares.'* 

The principle therefore applicable 
to cases of surrender is, the surrender 
is good, if it amounts to a forfeiture. 
It is not open to the share-holder to 
surrender at will his shares, especially 
when he has to meet future calls and 
it is not open to a company to accept 
a surrender of shares, unless the act. 
of the company can be brought within 

(1) 5 Cb. App. 22. 

(2) 119021 2 Cb. 14—71 L.J. Ch. 541—86 L.T. 
671—50 W.R. 565—9 Manson 291—18 
T.L.R. 582, 

(3) [1880] 17 Ch. D. 76-50 L.J.Oh. 387— 44 
L.T. 361—29 W.R. 768. 
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the rules relating to forfeiture of 
shares. To hold that a compaay^ oan 
by a rasolutioa of its direotors acoept 
a surrender of shares w'ould be to 
allow a oo.npany t > reduce its capital 
at its pleasure. The surrender of the 
shares by the first resoondent being 
illegal, he continues to be a share- 
holder and he thereby becotnes a con- 
tributory and the a'nount claimed 
from him on that bxsis is not dis- 
puted. 

Respondents 4 and 5 contend that 
their shares h iv a oeen forfoite-i aiii 
they are not lii ole as co itributi.'*ies. 
There is no ev^id3nce that any r.^sDlu- 
tion was passed by the direct >rs, as 
required by Et of the A.rcicles of 
Association and no notice v.rig given 
to respondents 4 and 5 thic their 
shares had been forfeited. Mr. 
Anandalwar, who appears for res- 
pondents 4 and 5 contends on the 
authority of la N'ortk H lUenbeigh 
Mining Co ^ known as KnigfUs case ^4)‘ 
that there is an entry in the registers 
ti the effect that his clients’ shares 
have been forfeited and therefore 
their shares must be considered to 
have been forfeited. Tnat case does 
hot help him. What was held in that 
case was that an entry of forfeiture 
in the books of the company must be 
presumed to have been properly made 
after a resolution to that effect was 
passed by the directors. Here the 
matter does not rest on mare pre- 
sumption; there is evidence that no 
resolution was passed by the direc- 
tors as required by R. 26, granting 
for argument’s sake that there was 
a forfeiture, that does not relieve 
respondents 4 and 5 from their res- 
ponsibility to the company's creditors, 
to the extent of the amounts due by 
them. The company was registered 
on the firs' June 1921 and went into 
voluntary liquidation in March 1922 
and respondents 4 and 5 cannot escape 
their liability to pay the amounts due 
on their shares, as the winding up 
proceedings were started before the 
lapse of one year from the alleged 
date of foreiture. In Snells Case (I), 
it was held that the liability of a past 
member is entirely created by the 
Oompanies Act, 1862, and it is imoia- 


^ (4) 3 Oh. App. 331. 
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terial whether his shares have been 
transferred or have been extinguished 
by forfeiture. The Indian Companies 
Act, 1916, is almost a reproduction of 
the Eni?Ush Act and the liability of 
the share-holder is not taken away, 
eicher by transfer or by forfeiture of 
hir shares. Hardly any liability was 
incurred by the company, after the 
date of the all^'ged forfeitare. 

Mr. Anandalwaiis’s next contention 
is that there was no list of contribu- 
tories prepare! aril therefore his 
clients are not liibla as co itrihu- 
tories. E.x. A i-i the liso of co itribu- 
taries prep ircd by the liqu nl i tors 
appointed b/ c le conpi-iy. iiOinu 
Prasad, one of the liiiidaior^ swears 
that Ex. A was b u*ore the 

creditors’ mooting. Sabviinvnia Aiyar, 
a represeni ative of one o: the cre- 
ditors, was asked to prosiie at the 
meeting of creditors and he says that 
Ex. A was placed before the meeting 
of the crec itors and they had an oppor- 
tunity of pesrusing its contents and it 
was also read ouc to them. Ex. A is 
the list of assets and liabilities of the 
company and contains other informa- 
tion as well. That he presided over 
the meeting is cl^ar from Ex. VII-A, 
which contains the minutes of the 
meeting of the creditors. Mirza Aha- 
mad Maraazi, another liquilabor, also 
proves that Ex. A was placed before 
the meeting. It is unnecessary to 
prove that Ex. A was prepared and 
placed before the meetiug of the credi- 
tors, in order to make respondents 4 
and 5 responsible as contributaries. 
All that is required is that a list 
of contributories shall be prepar- 
ed. The amounts due fro.m the res* 
pondents 4 and 5 are not dis- 
puted. Tnorefore, they are bound to 
pay the amount due on their shares as 
contributaries to the liquidators. 

Mr. Narasimhachari, on behalf of 
the sixth respondent contends that he 
is responsible only in respect of 30 
shares. His contention that he did 
not take 250 shares rests upon the 
fact that share certificates were not 
issued to him. Sixth respondent was 
one of the signatories to the Memoran- 
dum of Association, What he says 
now is that he changed his mind after 
signing the Memorandum of Associa- 
tion and wrote Ex. Li resigning his 
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directorship and asking that 30 shares 
might be considered to be fully paid 
up and that the balance should be re- 
turned to him. Evey person applying 
for shares was asked to deposit Rs. Z 
per share and sixth respondent who 
signed the Memorandum of Associa- 
tion paid Rs. 500 for 250 shares. The 
company was registered on the 1st ot 
June. It began ^o work from the 
15th June 1921. The aUctment of 
shares was made on the 14th July, the 
res'>lution to allot shares having been 
made on the 14th June. Sixth respon- 
dent took part in a meeting of .he 
directors on the 11th June 192 l (Ex. 
D l) and signed the resolution. His 
resignation of the directorship was 
only on the 30th June 1921 and his 

letter ctfering to take 30 fully paid 
up shares was written on the 13th 
Tulv 19 1. The managing agents 
wrote Ex. N on the 30th Jn\y 1921, 
accepting the resignation with regret 
and intimating that there was no 
provision in the articles for refunding 
money on shares already paid up and 
drew the attention of the 6ih respon- 
dent to Art, 93 of the Articles of 
Association. Art. 93 is m these 

terms : — 

“A first director may act before acquiring 
his qualitication but shall in any case acquire 
the same w, thin one month from his appoint- 
ment; and unless be shall co so he shall be 
deemed to have agreed to take the said ahares 
from the company and the SAme shall be for- 
thwith alloted to him accordingly. 

The managing agents were perfectly 
right in intimating to the 6th respon- 
dent that, inasmuch as he signed the 
Memorandum of Association and 
acted as director, he must be deemed 
to have the 250 shares ailoted to him. 
The matter did not rest there. On 
the 25th August, 1921, the 6th respon- 
dent wrote Ex. O to the managing 
agents oflering to sell 250 shares for 

Rs. 450. It is quite clear therefore 
that in August, 1921 the 6th respon- 
dent was a shareholder of the com- 
nany His present contention that 
he wrote a letter asking that he 
should be treated as a share-b older, 

only in respect of 30 fully paid up 
shares before the actual allotment 
was made on the I4th July is not a 
valid contention. Aparc from Rule 
'93 of the Articles of Association, the 
Indian Companies Act makes it 
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obligatory on a signatory to the 
Memorandum of Association to b 
responsible for the shares, which ar 
shown as being his in the Memoran- 
dum of Association. S. 6 (3) of the 
Indian Companies Act requires ^ that 
each subscriber shall write opposite to 
his name the number of shares he 
takes. By S. 30, those vho sign the 
Memorandum of Association of a com- 
pany shall be deemed to have agreed 
to become members of the company, 
and on its registration should be 
entered as members on its register. 
The 6th respondent having held him- 
self out as the owner of so many 
shares is bound, so far as the creditors 
of the company are concerned, to pay 
up the amount due on those shares. 
In Evans case In re London ^ Hamburg 
and Continental Exchange Bank (5), 
E signed the Memorandum of Associa- 
tion of a company, as the holder of 
10 shares and acted for a short time as 
a director of the company. No shares 
were ever allottad to him and his 
name was never on the register. The 
Court of Appeal held that his name 
ought to have been in the register and 
that he was contributa^y in respect 
of 10 shares. Sir G. J. Turner, L. J., 
referred to S. 23 of the Act which is 
similar to S. 30 of the Indian Act and 

stated : — . ^ . , ,, 

“It was therefore the plain duty of Mr# 
Kvans to enter his own name on the register. 
Thin however, he did not do. but went on leav- 
ing the matter exactly as it stood. Ihenoan 
be take adva! tage of his own teg ect ? ror, 
if be bad entered his nsro© on the^ rf'BjSter, ne 
cculd only have got rid of bis liability by a 
regular transfer and it is impossible to say he 
transferred the i hares.” 

Cairns, L. J., observed 

“The provisions of the Act are intended to 
meet this case and must be strictly pursued. 

The contention of the 6th respon- 
dent that there was no allotment of 
shares to him before he withdrew his 
offer to take shares is, on the face of 
it, untenable. As regards the number 
of shares. Ex. O clearly shows that 
he was the owner of 250 shares in 
August, 1921. Apart from that, he 
having signed the Memorandum of 
Association and paid Rs. 500 for 250 
shares and one of the conditions of 
the memorandum being that a direc- 
tor should have 250 shares and he 
having acted as director can not now 

(5) [19671 2 Ch. App. 427. 
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be heard to say that he was own€r of 
only 30 shares. He is therefore liable 
as a share-holder to the extent of 250 
shares. 

The judge’s summons is ordered in 
the terms prayed for, with taxed 
costs, except as against the 3rd res- 
pondent, against whom the applica- 
tion has been withdrawn. 

Petition allowed. 
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KrishnaN and Waller, JJ. 

homrua/jya Naicken — Appellant. 

V 

C. Suhra yiania Iyer — Respondent. 

Appeal against Order No. 330 of 
1922, Oeoided on 3rd December 19 J3, 
against the order of the Sub-Judge 
of Dindigul, D/-6th July 1922. 

# {a)Impartihle — Assess, 

In an impart ble estate income after his 
death owing to le se by late Zumit>dar is not 
his assets in b's succ ssor's > ends. [F 707, C 3) 

(6) Impartible Estates., Act S. 4^Momij bor^ 
rowed for benefit of estate binds the estate. 

If a creditor can sbow that bis debt was 
for, a sum of money borrowed for the benefit 
of the eetate under S. 4 it will be binding on 
the imparcib'e estate but such a question 
canoo: be deeded in execution proceedings 
but can be done only in a sept^rate suit. 

[F 709, O 2 & F 708, C] 

(c) Civil P. C., S. 47 — ^jp;?/tcaCiOH to be 
turned into suit. 

A deoreo bol ier who applies for attaohment 
of alleged assets of adeceased zamindar cannot 
ask fer cooverting the application into a suit 
since ha must obtain a declaration that 
these alleged assets are liable for his de- 
uree-debt. 

B. Sitaram Rao and S. R. Muthu- 
samy Iyer — for Appellants.* 

T. S. Ramaswami Iyer and 
Sundara Iyer — for Respondent. 

Krishaan, J. — In this case the ques- 
tion arises in the execution of the 
decree in O. S. No. 714 of 1911 on the 
file of the Principal District Munsif 
of Dindigul. The plaintiff obtained 
a decree against the then Zamindar 
of Ayakudi for a certain sum of 
money. That Zamindar died in 1917 
and this is au application made by 
the plaintiff for attaohment of certain 
sums of money payable to the pre- 
sent Zamindar under a lease which 


was granted* by the previous Zamin- 
dar who was the judgment-debtor, 
but for a period subsequent to the 
death of that zamindar. The decree 
is sought to be executed against the 
present zamindar as the legal re- 
presentative of the Ute Zamindar 
against the assets in his bands. The 
present Zamindar objected to the at- 
tachment and contended that this 
money could not be treated as assets 
in his hands as it was his own money 
anl further more that the matter 
could not be gone into in execution. 
The Munsif gave effect to the plea 
that the matter could not be gone 
into in execution and ref rred the 
plaintiff to a suit, but, on appeal to 
the appellate Court, the learned 
Subordinate Judge held that the 
matter should be decided in execution 
proceedings and has remanded the 
application to the lower Court for 
disposal on the merits. The appeal 
to us is by the present Zamindar who 
contends that the order of the lower 
appellate Court is not right. 

It is clear to us that the moneY 
that has been attempted to be at- 
tached in this case cannot be con- 
sidered to be the assets of the late 
Zamindar at all, for it is money that 
has accrued due under the lease of 
the Zamindari, after the late Zamin- 
dar’s death and after the estate had 
passed into the hands of the present 
Zamindar by right of survivorship. 
It is true that, if the plaintiff (judg- 
ment creditor) is able to show that 
his debt was for a sum of money bor- 
rowed for the benefit of the estate, 
under S. 4 of the Impartible Estate, 
Act, his debt would be a debt binding 
on the impartible estate and he would 
be entitled to enforce his debt as 
against the estate in the hands of 
the present Zamindar ; but, by pro- 
ving that the debt was borrowed for 
the benefit of the Zamindari, the 
Zamindari does not become the assets 
of the late Zamindar in the hands of 
the present Zamindar. The only 
thing that results is whether the 
plaintiff will be able to enforce his 
debt against the impartible estate 
in the hands of the present zamin- 
dar. 

We think that such a question 
could not be decided in execution 
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proceedings. The Tiew of the Subor- 
dinate Judge that the question is one 
of determining what are the assets 
ot the late zimindar is not correct. 
The quesstion is one of enforcing a 
new liability that would be created 
against the estate in the Present 
zamindar’s hands by proof that the 
debt was borrowed for the benetit ot 
the estate. T le plaintiff’s PU-Per 
remedy is to bring ,a suit and, after 
obtUning a declaration that his debt 
is biidiiig on the impartible esta.e 
and upon the inc >me that has accrued 
due from the impartible estate in 
the hands of the pre^^ent zammdir, 
to apply then in execution of his 
decree to have it executed against 
such property. 

. An application has been made to 
Ls that the - xecution petition should 
itself he coiivertod into such a suit 
and that the re’‘pondent 'Judgment 
creditor) should be allowed to go on 
with his execution application amend- 

0d into a suit. 'We think that this 
cannot properly be done, for what 
he is app ying for in the present ap- 
plication is to attach certain moneys 
L being the assets of the late 
zamindar, and after attachment of 
such moneys to pay them over to him 
ill satisfaction of his decree debt. In 
a suit such a prayer as that of at- 
tachment of moneys, cannot be m- 
loluded He will have, after obtain- 
ing a declaration if he can that these 
moneys are liable for his decree debt, 
to put in a fresh application for at- 
'itaohment and p..yment of those 
monies in satisfaction of his decree 

Idebt. 

The order of the lower Court must 
therefore be reversed and that of the 
District Munsitf must be restored. 
The appellant will have his costs of 
this appeal )ut we do not interfere 
with the orders as to the re^t of the 

oosts. 

Appeal accepted. 
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Krishnan, J. 

Abdul Jaffar Sahib and others — De- 
fendants 1 to 3 — Appellants. 

V 

K. VenuQOpal Cheitiar and others 
Plaintiffs — Respondents. 

S. A. No. 788 of 1922, Decided on 
7th January 1924 against the decree 
of the Court of the Subordinate Judge 
of Vellore. 

Parity e ship — On one partner* 8 death if 
S’.riiv rs c<itai,.ue bi3i/u8s aaoints of old 
p irt er h p can be taken at any time. 

Wh-<D a ta tner ditstlis par. ne. ship cemes 
t:> »in enJ un er thaCoanao Act. But never- 
tbeless if the remajuii g pjriDe^s c'n-iaue 
the busi ej-s fer the purpjso of a cer ainlng 
w bat ah. ro* those remai .ng part ei s bi ought 
iuto th uevv p^r nv-rahip an aLCOUi.t may 
h-ive lobi taken of th-j olJ par.iiCrsbip and 
there w li be no qu st. on of 1 m tat on at a.l in 
sucha^asea 'hat f. r tlic acco-int of the old 
PirtuiTd ti(- is '.akon i o- fur the purp :)80 of en- 
fo'cire the c'a m to the money due as profits 
iu thit partnership but for ti e pur; ose of aa- 
c r aining wdat the uapital suiplied by the 
continuing partners was to tbe nevpartr.or- 

Bhip. [P. 709 C.1] 

S, T, Srinivasagopala Chari — for 

Appellants. 

N- Siraminatha lyar and K. G. Sri- 
nivasa ///er— for Respondents. 

Judgment. — In this case the plain- 
tiff brought a suit for dissolution of 
partnership, for the taking of ac- 
counts and for recovery of money 
due to him as profits. It would ap- 
pear that the plaintiff, the 2nd, 3rd 
and 4th defendants and the 1st de- 
fendant's father had a partnership in 
bamboo tru.de from 1912 to 1913. The 
1st defendant’s father died in that 
year and that of course in law 
amounted to a dissolution of the part- 
nership. Nevertheless the same 
bamboo trade was carried on by the 
2nd and 3rd defendants along with 1st 
defendant who was the son of the 
deceased man and plaintiff was also 
added as a partner. It is a question 
in this case whether the plaintiff 
came in as a partner or only as a 
sub-partner of defendants 1 and 3 
alone. The Subordinate Judge has 
found that in taking the plaintiff into 
the firm of defendants 1 to 3, the de- 
fendants 1 and 3 who alone entered 
into the contract with the plaintiff 
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under Ex. A really acted on behalf 
of the firm including the 2nd defen- 
dant, and I think I must accept that 
finding as a finding of fact and 
hold that the plaintiff became not a 
sub-partner but a partner in the 
second partnership which continued 
till 1917. The plaintiff is now suing 
for the accounts to bo taken not only 
of the trade from 1913 to 1917 but 
also of the trade in 1912-1913. It is 
contended before me that the claim 
to take accounts of 1912-13 partner- 
ship is barred by limitation and those 
accounts should be excluded from the 
decree. No doubt when a partner 
dies, the partnership comes to an end 
under the Contract Act. Bui neTer 
theless as was held in the case in 
Ahinsa Bibi v. Abdul Kader Sahib (1) 

I if the remaining partners continue 
the business, for the purpose of as- 
certaining what shares those remain- 
ing partners brought into the new 
partnership an account may have to 
be taken of the old partnership and 
.there will be no question of limitation 
at all in such a case as that, for the 
account of the old partnership is 
taken not for the purpose of enforcing 
Ibhe claim to the money due as profits 
in that partnership but for the pur- 
pose of ascertaining what the capital 
supplied by the continuing partners 
was to the new partnership. In that 
view there will be no question of limi- 
tation preventing the accounts of the 
old partnership being taken. I think 
that principle applies to thi' case. 
No doubt here one of the partners, 1st 
defendant in the second partnership, 
is a newly added partner. Neverthe- 
less he was the son of his father who 
was the previous partner, and appa- 
rently the father’s share was treated 
as the son’s in the new partnership. 
The father’s other heirs if any are 
now barred from claiming any share 
in the profits of 19L2-13 trade and the 
4th defendant also, who went out 
from the partnership in 1913, will 
be barred from claiming a share 
in the trade; but as between the 
various persons who are now mem- 
bers of the new partnership, there 
will be no bar of limitation for the 
purpose of taking accounts of 1912- 13 
partnership. As regards the share 
(i) [ 1901 ) 85 


itself of the plaintiff, the agreement 
under Ex. A was that he should be 
given a two-annas share in the 
rupee of the profits. It is contended 
by the learned Advocate for the ap- 
pellants that it means a two-annas 
share only in the profits of defen- 
dants 1 and 3 and as they are getting 
only an eight-ar. nas share, it means 
only one-anna shav6 iu the whole ^ of 
the profits. ^ do not think that tnat 
contention is right, more especiaily 
as I find that the piainliff be'.-ame 
really a partner of the firm including 
the 2nd def end \nt and as it is clear 
that what was intended was that out 
of the total share of the profits the 
plaintiff should have a two annas 
fraction, and when accounts are taken 
and the profits are ascertained the 
plaintiff will be given that share as 
decreed by the lower Appellate Court. 

It is also contended that there is no 
finding that the accounts of the pre- 
vious partnership of 1912-13 was not 
taken and settled and therefore^ I 
should call for a finding on that point 
before I decide that the case m 
AfiinsaBibir Abhd Kadir 
quoted above applies. I do not think 
that that is correct, for the Subordi- 
nate Judge says expressly in para- 
graph 3 of his judgment that the 
plaintiff alleges in his pUint a conti- 
nuance of the same business and 
that he and his witnesses prove that 
plaintiff’s accounts of such business 
were no^ settled. That, I think, is a 

clear findirg on the point, and it will 
be erroneous to call for a fresh find- 
ing on a point like that. All the 
points taken in Second Appeal fail- 
ing, the Second Appeal fails and is 

dismissed with costs. ^ 

Appeal dtsmtssea. 
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Oldfield and devadoss, JJ. 

M. S shadri Reddi— Counter-Peti- 
tioner — Appellant. 

V. 

Puita Venkata Reddy Petitioner 

O'.-" 

No. 78 of 1922, Decided on ) 9th April 
1923, from the Court of the Subordi- 
nate Judge, Nellore D/- 5th January 

1922. 
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% Civil P. C., S. 146 — Devolution of in- 
terest^C.P.C. O. ee, R, 10 , 

The words “claiming under** in 8, 146 
include a case where the interest of a person 
has been assigned to or devolved upon another 
under O. 23, R. 10. [P. 710, C. 1] 

A. Kriskuaswami Aiyar — for Appel- 
lant. 

M. Patanjali Sastri — for Respondent. 

Judgment. — We think^the Lower 
Appellate Court’s order can be justi- 
fied by reference to S. 146 of the 
Civil Procedure Code In accordance 
with the dictum of Seshagiri Aiyar, 
J., in Sitaramaswami v. Lakshmi Nara- 
shnha (1) the words ‘ claiming under* 
in that section are wide enough to 
cover even cases of devolution men- 
tioned in O. 22. R. 10. 

It is urged that, here the respon- 
dent-petitioner is a transferee of pro- 
perty concerned in the decree, which 
he desires to execute, not of that 
decree itself. We do not think the 
distinction substantial. For we can- 
not understand how one person can 
be claiming under another, in respect 
of property, when he does not claim 
under him, equally in respect of the 
decree dealing with the property. 
Taking this view, we dismiss the 
appeal against appellate order with 
costs. 

Appeal dismissed, 

7l) 11918) 41 Mad. 510—48 I.C. 842— 8L.W. 21. 
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Wallack. j. 

Suppai Goundan and another — De- 
fendants— Appellants. 

T. 

A. M, R. M. \furugappa Chetiiar — 

Plaintiff — Respondent. 

S. A. No. 603 of 1921, Decided on 
23rd January 1924, against the decree 
of the Court of 2nd Additional Sub- 
ordinate Judge of Coimbatore. 

^ (a) TTin'tu Law—J int family — Suit on 

pro-note by manager against coparceners lies if 
debt and legaf necessity are alleged, 

A suit upon a promissory note executed by 
the manager of a family and brought 

against the other members (undivided younger 
brothers of the executant) after his death is 
maintainable where the plaint mentions the 
faot of the loan and alleges that it was .inour- 
* ed for family purposes. [P. 711, C, 1] 


T. Murugappa (Wallace, J.) 1924 

^ (6) Hindu Law — Joint family — Loan by 
manager is not presumed to be taken as manager 
nor for legal necessity. 

There is no presumption in law that a 
document signed in his personal capacity by 
one who is the manager of a joint Hindu 
family is signed by him as such manager. It 
is essential for the plaintiff to prove that there 
was necessity for these loans sought to be re- 
paid under the suit promissory notes. 

[P. 710. C. 2] 

Watrap S, Subrahmania Aiyar — for 
Appellants. 

T, Ramachandra Rao — for Respon- 
dent. 

Judgment. — In this appeal the 
point argued is whether the plaintiff 
has adduced any evidence on which 
the lower Courts could conclude as a 
finding of fact that there was neces- 
sity for the suit promissory notes 
which could in law render them bind- 
ing on defendants who are not parties 
to it. The promissory notes are exe- 
cuted by one Muthuswami Goundan, 
the elder brother of defendants 1 and 
2 and the manager of their joint 
family, and they are signed by him 
only in his personal capacity. 

It is quite clear that this ques- 
tion of the promissory notes not be- 
ing binding on the defendants was 
fully raised in the pleadings at the 
trial of the suit and that the plaintiff 
was put to strict proof of such neces- 
sity. The lower Courts have found 
that such necessity existed chiefly on 
the general ground that the executant 
was the manager of the joint family 
and was contracting other debts about 
this time for the joint family. But 
that is not sufficient, since there is no 
presumption in law that a document 
signed in his personal capacity by one 
who is the manager, of a joint Hindu 
family is signed by him as such ma- 
nager. It was essential for the plain- 
tiff to prove that there was necessity 
for these loans now sought to be re- 
paid under the suit promissory 
notes. 

I find that there is some oral 
evidence that there was family neces- 
sity for the suit loans ; but the lower 
appellate Court, while holding that 
the oral evidence is not “such as to 
be of any real value,” whatever that 
may mean, apparently concludes ex- 

on the documentary 
evidence that there was such neces- 
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sity, though it does not say so ; for it 
finds that the suit debt is binding on 
defendants. This is an unsatisfactory 
method of ooroing to its conclusion 
and I am unable to discover what 
were the real conclusions on the evi- 
dence, to which the lower Court came, 
before it sot out its finding. 

I consider it necessary to have a 
proper judgment written by the lower 
appellate CouH. 

It has been argued before me 
that the suit is. in any event, not 
maintainable, since it is founded on 
the promissory notes and not on the 
debts and the Fall Bench ruling in 
Q-oviudaji AThtV v. Nctna Mbuoti (1). is 
relied on. But I think the plaint is 
sufficient to cover a claim on the debts 
also and that the case is very similar 
to a Full Bench case in Krishna Aiyar 
V. Krishnaswami Aiyar (3). I overrule 
this objection. 

I reverse the lower appellate 
Court’s judgment and decree and 
direct the lower appellate Court to re- 
admit and re-hear the Appeal. Costs 
up to date will abide the result. 

Appeal allowed. 

(1) 1191M M.L.J. 595 — 36 I.O. 750 — (1914) 
M.W N. 782 (F.B ) 

(8) 11900] 23 Mad. 597. 
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Spenceh, Og. C. J. 

Mohamed Esuf Rowther — Defen- 
dan t — Ap pell ant. 

V. 

Sultan Ah lul Kadar and others^ 
Plaintiffs — Respondents. 

S. A. No. 910 of 1931, Decided on 
11th January 1924, against the decree 
of the Court of the 3nd Additional 
' Subordinate Judge of Tanjore. 

ifl) Civil P. (7., 8. It— Constructive res- 

Judicata. 

Whore a person failed to assert in the al- 
ternative a claim to share and his claim for 
the whole is diam'sssd he or his heire are 
nreoluded from claiming the share. 1923 Mad, 
857 Foil. [P 712 O IJ 

(6) Civil P. C.t S. li-Co-defendante. 

Where both defendants olaimed property 
exoluaively but both denied plfiPa claim and 
pl£(*s olaim was dismissed and one of the 
defendants was declared to be sole owner. 


ffeldi the decision was not resjudicata bet- 
ween the co-defendants ai there was no neces- 
sary conflict between them nor was the point 
necessary for disposal of plff’s suit. 33 M. J. 
740 Foil. IP 71^ ^ 

K. V. Krishnaswarni Iyer and iST. 
Swaminatha lyej — for Appellant, 

A. Krishnaswami lyei for Res- 
pondents. 

Judgment. — This is a suit to re 
cover possession of certain lands* 
The parties are Muhammadans. It 
is necessary to make this clear at 
the outset, because in dealing with 
the parties’ contentions in the Courts 
below, there has been some confusion 
of mind caused by reference to sel: - 
acquired property and even to 
dhanam (see paragraph 27 of 
triot Munsiff’s Judgment in O. o. 

No. 38 of 1915). 

The plaintiffs are the widow and 
children of Sheik Muhammad Bara 
Rowther. Sheik Muhammad Row- 
ther had one brother, who is the 1st 
defendant, and four sisters. There 
has been previous litigation on the 
subject of the suit property. Sheik 
Muhammad Rowther brought a suit 
O. S. No, 15 of 1905.to recover the 
same lands from the 1st defandant on 
a plea of trespass in which he allepd 
that the properties were in plaintiffs 
possession but that it was necessary 
t^o have them delivered to him through 
Court to avoid any further dispute. 
The defendant took oath in that case 
and the plaintiff’s suit was dismissed. 
Another suit O. S. No. 38 of 1915, was 
brought by the daughters- of Isabibi 
Ammal. one of the sisters of Sheik 
Muhammad, and the 1st defendant. 
That suit was dismissed on a finding 
that the property was the exclusive 
property of Sheik Muhammad. 

Both the Courts below have held that 
the result of the second suit was to 
negative the right of the sisters of 
any share of the property and to 
enhance the shares of Sbeik Muham- 
maa and the first defendant. The 
plaintiffs have been given a preli- 
minary decree for partition of the suit 

properties into two equ*! ^ 

am of opinion that both the judg- 
ments are wrong. This suit does not 
purport to be a suit for partition of 
DtODorty between co-owners. The 
cause of action is stated to be the 
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claim of the 1st defendant in O. S. 
No. 38 of 1915 to absolute right in 
the suit property, and the relief asked 
for is that the plaintiffs’ 6/8 ths share 
should be made orer to them. It is 
t ot alleged that the plaintiffs have 
obtained possession of the property at 
any date subsequent to the 10th of 
Novenbcr IM 5 when the 1st suit 
(O. S No. 15 cf U05) for possession 
of this properly was dismissed and 
that they I ave since been dispossess- 
ed. As regards the plaintiff’s title to 
sole possession of the property, the 
decision in O. S. No. 15 of i9t5 is 
res judicata as between them and the 
defendant Muharrmed Esuf. The 
mere assertion of title in O. S. No. 38 
of 1915 ty a C'-deferdant will not 
give rise tc any cause of action if the 
property was at that time in the 
defendants’ possession. The present 
suit, if it be regarded as a suit to 
obtain possession against a tres- 
passer, is barred by reason of the 
prior suit, O. S No. 15 of 1P05 upon 
the same title— [vide Muhammad 
Eowt}>er^, Abdul Bahman Baother (1).] 
If it is to be alleged that in the prior 
jlitigation the plaintiff asked for too 
(much and therefore bis suit was dis- 
imissed and that his representatives 
jare now at least entitled to 6/8ths nr 
•some other smaller share of the pro- 
iperty, then they are equally barred, 
ibecause Sheik Muhammad should 
have pleaded in that suit that, if he 
was not entitled to a decree for the 
whole property, he should at least be 
given a decree for hi.s 6/8ihs share. 
That principle is clearly established 
by the decision just quoted. 

It is argued that the effect of the 
judgment in O. S. No. 15 of 1905 was 
destroyed by the judgment in the 
subsequent suit, O. S. No. 38 of 1915, 
in which it was held that the pro- 
perty was the exclusive property of 
Sheik Muhammad. That is not so. 
The Judgment in O. S. No- 38 of 1915, 
disposed of a claim made by the dau- 
ghters of one of Sheik Muhammad»s 
jsisters to their share of this propert y 
’upon partition. The finding that it 
was the exclusive property of 
Sheik Muhammad will not operate 

a> 19‘‘S Mad. 357— 46 Mad, 135— (1938) 

8^5—17 H. L. W, 188- 
38 M. L. T. 88, 


as res judicatabetween co-defendants, 
as there was no active contest bet- 
ween them on this point and the deci- 
sion of the question was not neces- 
sary in order to dispose of the suit of 
these plaintiffs — vide ' Sankaromaka- 
hvgham Chftti v. Muihulakshmi (2). 
If the present suit is to be treated as 
a suit for partition of Sheik 
Muhammad’s share, ihen it is neces- 
sary that the plaint should be amend- 
ed by properly stating the cause of 
action as the plaintiff’s demand for 
a partition to be made by their co- 
owner and bis refusal. It will also 
be necessary to make all the mem- 
bers cf the family parties to the suit. 
One of the sisters of Isa Bivi, J aleika 
"Bivi, stated to be dead. The other 
two sisters Hamida Bivi and Muham- 
mad Bivi are parties in the connected 
suit for recovery of the house, O. S. 
No. 511 of 1918 but they have not 
been made parties to the present suit; 
nor has any one been put on the re- 
cord as the legal representative of the 
deceased sister. The only order that 
I can make on the present second 
appeal 15 that upon the plairtiffs pay- 
ing all the costs cf the defendants up 
to date within one month, they 
will he allowed to amend their 
plaint so as to claim the relief of 
partition of their share making all 
the children of Muhammad Bava or 
their legal representatives parties to 
the suit within one month of this 
order, and upon their so doing, the 
suit will be remanded for retrial per- 
mitting the defendants to file 
fresh written statements to meet the 
plaintiff’s new claim for partition; 
and upon the plaintiffs* failure to do 
so, their suit will stand dismissed with 
costs in this Court and in the Courts 
below reversing the decisions of the 
District Munsiff and the Subordinate 
Judge. This order also disposes 
of the memorandum of objections 
which is dismissed. 

Appeal allowed. 



(3) [1917] 33 M, L. J. 740—43 L C. 860. 
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Odgers and Wallace, JJ- 

Seshamma — Appellant. 

V. 

Yeeranki Peda Venkata Pao and 
others — Respondents. 

A. A. O. No. 42f> of 1922, Decided on 
18th January 192t against the Order 
of the Addl. Sub. Judge of Cocanada. 

3^ (a) Civti P.C., O, 33 /?. 9 — Ab'itsment cant 
be set a'iie exoras prater. 

An app’icat on for < fioa’ decree -with a 
note lb •h-'d'’ th of t.>o 5 ‘ Um=^nt*dtb'or 
and with h's w dow ai the deferdunt in the 
petition, whon tae judgmei.t-iibtor bad died 
even before tbe p.sei g of the preliminary, 
decree, can ot betremei as an rpplication to 
aet aside the aba:em«-nt as the Cut has no 
juriadiotion to set asiae such an apoli 'ot on. 

[P. 714, C. 1.] 

Though Court will not be too scrupulous in 
enforciLg its techriicaiid' s wbo'e it is neces- 
sary in ord r o no s bitan i tl juatice t > b.u*h 
them aeida a d still whfre the merits are 
agsicst the party the 0>>U' t will ro- go cut of 
its way to clear from bis pata the technical 
obstacles. IP. 714, C. S.J 

(6) Civil P.C. O., £3 R. 9 — Revia*on, 

Though teohaio illy ao order seemi to come 
uud.r Rule 9 ai d though the orr*er is not 
appealable st 1> where the Court: has no jur s- 
diot on to pasH an order tin let Rule 9 he ord<. r 
will be set a^ide in ex'scution. IP. 7l5. C. 1.] 

C, Pama i?ao— for Appellant. 

0-, L ikshmanna and A. Saiyanara^ 
yana — for Respondents. 

Wallace. J. — This appeal is against 
th© order of the Additional Subordi- 
nate Judge of Cooanada setting aside 
an abatement of a suit, the order 
appealed against being passed under 
O. 22, R. 9. In ordinary circumstan- 
ces no appeal lies against such an 
order, but in the circumstances of this 
case it is contended that the order 
appealed against was passed without 
jurisdiction and vitiated by material 
'irregularity. 

The plaintiff who is the respon- 
dent in this appeal, sued one M. Nara- 
yana Rao in the Court of the District 
Munsif of Peddapur on a mortgage 
and on 27-11-1918 obtained a prelimi 
nary decree. It since transpired that 
the judgment-debtor died on the 
morning of 27-11-1918 before the 
decree was passed. The plaintiff ad- 
mits that, not long after the decree, 
he came to know of the fact of the 
death of the judgment-debtor, but not 


of the actual date of it and assumed 
that he had died after the decree and 
that therefore the decree was valid. 
He took no steps to bring on the legal 
representatives until 27 8-1920 when 
he filed E. A. No. 2411 of 1920 under 
O. 34, R. 5 wherein, while setting out 
chat the judgment-debter had died 
and entering his widew (the present 
appellant) as the defenount in the 
petition, he asked merely that a final 
decree be passed. Tlie present appel- 
lant in her counter-pet it ion pointed out 
that th 1 judgiiient-di otor had died, 
before preliminary decree was passed, 
that no petition to bring on the legal 
representative on record had been put 
in time, th^t therefore the suit had 
abated, and that the date of limita- 
tion f or bringing on the legal repre- 
sentatives had passed. Even after 
this allegation th© plaintiff did noth- 
ing until 23-3 1921’ when be put in E. 
A. No. 911 of 1921 in which he asked 
that the delay in bringirg on the 
legal representatives be excused, and 
that a final decree be passed. In his 
affidavit to that petition, he persisted 
in saying that the defendant judg- 
ment-debtor died after the decree and 
that the allegation that he died before 
tb© decree was not true. 

The District Munsif dismissed 
both the petitions. The Additional 
Subordinate Judge on appeal held 
that the application, E. A. No. 2411 of 
1920, may be treated as one for set- 
ting aside the abatement of the suit 
and that the excuse for the delay in 
filing such an application is reason- 
able and he set aside tbe abatement of 
the suit and directed the District 
Munsif to take it on file and proceed 
with it. 

It is not now disputed that the 
judgment-debtor died before tbe preli- 
minary decree was passed, that there- 
fore the preliminary decree was a 
nullity, and that DO steps to bring on 
the legal representative were taken 
within six months of 27-111918 as 
required by the Limitation Act then 
in force. It follows that the suit 
abated on 26-5-1919. The Pjaintiff 
no doubt contends that in y. 22, R. 4 
the phrase ‘right to sue does not 
apply after a preliminary decree is 
passed and that therefore there is no 
limitation to th© period within which 
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he was bound to apply to have the 
legal representative brought on : but, 
apart from the fact that the law is at 
present against him on this point. 
[See Subharayudu v. Rainadasu (1)] 
there is the obvious rejoinder that 
there was in fact no valid preliminary 
decree and therefore the suit has not 
even reached the stage of a prelimi- 
nary decree. Clearly then the suit 
abated on 26-5-1919. 

The first point to be noted is 
that, though the plaintiff has never 
asked that the abatement be set aside, 
the Lower Court, nevertheless, chose 
to treat his E. A. No. 2411 of 1920 as 
a prayer for that relief. That E A. 
as already pointed out, was not put 
in under O. 22 at all but under O. 34. 
Not only that ; when the present 
appellant’s rejoinder to it pointed out 
that the suit had abated, the plaintiff 
evidently without asking any enquiry, 
chose to take the stand-point that the 
suit had not abated and maintained 
that standpoint in his second petition 
E. A. No. 911 and never even then 
asked for the abatement to be set 
aside. It is true that E. A. No. 911 
purports to have been put in, inter 
alia under O. 22 Br. 4 and 9, but even 
then, he did not pray for the abate- 
ment being set aside nor does the 
Lower Appellate Court make any re- 
ference to that E. A. in the body of 
its order. Had it been pleaded before 
it that E. A. No. 911 impliedly con- 
tained a prayer for the abatement 
being set aside, we cannot see why he 
should have thought it necessary to 
fall back on E. A. No. 2411 of 1920 in 
order to discover such an implied 
prayer for that relief. Even in his 
grounds of appeal before the Lower 
Appellate Court, the plaintiff styles 
E. A. No. 911 merely as a petition to 
excuse the delay in bringing the legal 
representative on record. We must 
hold that technically there was not 
before the District Munsif or the 
Lower Appellate Court any prayer 
under O. 22 B 2 to set aside the abate- 
ment, and therefore the Lower Appel- 
late Court had no jurisdiction to set 
it aside. 


(1) 1923 Mad. 237^15 Mad. 872 — 42 M.L.J. 
301—15 M.L.-VT. 309— (1923) M.W.N. 375 
—^0 M.L.T. 202. 


There is a further technical diffi- 
culty in the plaintiff’s way. E. A. 
No. 911 was dismissed by the District 
Munsif under a separate order, and 
no copy of that order seems to have 
been put in, in the Lower Appellate 
Court and no petition asking to ex- 
cuse the omission to file it has been 
filed. There was therefore no proper 
appeal against that order filed in the 
Lower Appellate Court. This may 
be the reason why the Lower Appel- 
Court ignores E. A. No. 911 altogether 
in its judgment. Here also, wo must 
hold that the Lower Appellate Court 
had not before it any legal appeal 
against the order in E. A. No. 911 and 
had therefore no jurisdiction to set 
that order aside. Technically it re- 
mains in force and is a legal bar to 
the present appellant being brought 
on record as the legal representative 
of the deceased judgment-debtor. 

Now, when it is necessary, in 
order to do substantial justice, to brush 
aside technicalities, the Court will not 
be too scrupulous in enforcing them; 
but when, as we find in this case, 
there are no merits in the plaintiff’s 
favour and the merits are on the ap- 
pellant’s side, the Court will not go 
out of its way to clear from the plain- 
tiffs path technical obstacles. As 
already pointed out, although the 
plaintiff knew of the death of the 
judgment-debtor, he did not make any 
enquiry as to when is had occurred or 
make any attempt to have the legal 
representative brought on record ’^i^" 
in the legal period of six months. He 
did not even in E. A, No. 2411 ask the 
legal representative to be brought on 
record and he did not do so until 
23-3-1921, nearly two years after the 
last day for bringing on the legal 
representative ; and even though it 
had been pointed out to him on 0 
4-12-1920 by the appellant’s counter 
that the suit had abated, he omitted or 
refused to make any enquiry, cate- 
gorically said that that allegation 
was not true, and refused to believe 
that there had been any abatement, 
and that there should be a petition to 
set it aside, so that even now up to 
date there is no petition to set aside 
the abatement. The Lower Appellate 
Court’s reasons for indulging the 
plaintiff are based wholly on unsup- 
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ported surmises ; that the plaintiff’s 
pleader might hare been ignorant of 
the law or that the plaintiff had this 
or that mistaken idea in his head. 
He announces a general plenary 
indulgence to parties to take their 
own time for applying for a final 
decree and that the usual procrasti- 
nation of plaintiffs ’* is a good ground 
for calling in aid S. 5 of the Limita- 
tion Act. Such a principle is subver- 
sive of that Act altogether. We 
cannot see any ground for granting 
any indulgence to such a dilatory, 
negligent and mendacious party and 
we are not prepared to override the 
technical difficulties in the plaintiff s 
way. 

We hold therefore that the Lower 
Appellate Court’s order is without 
jurisdiction, first because it had be- 
fore it no prayer to set aside the 
abatement and no substantive motion 
under O. 22, R. 9, and secondly be- 
cause that it had no jurisdiction to 
revise the order on E. A, No. 911 
which was not properly before it. It 
follows that bis order, though techni- 
cally one under O. XXII, R* 9 and 
technically not appealable under that 
Order, was not really passed under 
that order because it was passed with- 
out jurisdiction and is therefore 
appealable or at least open to revision 
on the ground that it was without 
jurisdiction. We, therefore, set it 
aside and restore that of the District 
Munsif with costs of the appellant 

throughout. . 

Appeal allowed. 


# 1924 MADRAS 715 

VENKAT ASrlBBA Rao, J. 

Ramappa Chettiar and another 

Petitioner. 

V. 

Ekamhara Padayacki — Non-appli- 
oant. 

C. R. P. Nos. 843 and 844 of 
Decided on 26th February 1924, to 
revise the orders of the Court of the 
Small Causes at Kumbakonam. 


% Civil P. C.t O., £1 R. 68 — Claim petition 
diamis,8ed for default can he restored to file-C' 
P. C ,0.21 R.6S. 

Where a claim petition under O. tl R. 58 is 
dismissed for default of the claimant, the 
Court has power to restore it to the file. O. 31 
R. 63 does not take away the rightof the party 
to have the order of dismissal for default set 
aside. 715, C. 3] 

K.S.Jayarama hjar — for Petition- 
er. 

K. S. DesiAnn— for Non-applicant. 

Judgment. — A claim was preferred 
under O. 21, R. 58 C. P. Code and it 
was dismissed on accoui t of the non- 
appearance of the claimant. On his 
application the Subordinate Judge 
restored the petition. The present 
revision petitions have been filed 
challenging the correctness of this 
order. 

O. 21, R. 65 provides that the party 
against whom an order is made may 
institute a suit, but subject to the 
result of such suit the order shall be 
conclusive. It is said that the words 

the order shall be comdusive ’* have 
the effect of precluding an applica- 
tion of this kind being entertained. 
No authority bearing directly on the 
point has been cited and I am not, 
prepared to accede to this contention. 
If the legislature had intended to lay 
down such a rule I should have ex- 
pected to find very clear language 
employed to indicate that intention. 
The words in my opinion do not take] 
away the right of the party to have 
the order of dismissal for default set 
aside. Full effect can be given to the 
words “ the order shall be conclusive 
by holding that an adjudication, 
finally made after the setting aside 
of the dismissal, is conclusive subject 
to the result of the suit mentioned in 
the rule. 

The revision petitions are accor- 
dingly dismissed with costs, half or 
the vakil's fee in the first and half in 
the second is allowed. 

Petitions rejected^ 
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Ramesam and Jackson, JJ. 

Amma^y'Onnu Ayi — Plaintiff — -Appe^* 
lant. 

V. 

Murwjayya O ^ayar — ■2nd Defendant 
— Respondent. 

Appeal No. 160 of 19n,. Decided on 
6th February 1924, against the decree 
of the CouTt of the Subordinate Judge 
of Maya-varam in Original Suit No. 
46 of 1917, D/- 18th Dece mber 1920. 

(a) Decree 

A wr-'nc suit f5llowed by a wrone decree 
does not bar a correct ®uit. (P. 717, C, 1) 

% ( ) E >C’ion of remedies — Ajter election 

second r m^dy is lo t 

When a pl.-iin iff las t'.e c^o'ce of suing 
two p rsons on t le s me ca se tf ac io \ it 
may i app n loat if heeltcts t > svie one a d ob- 
tain a decree be is e topped ir m sui g the 
other but if he ob auied a deer ‘e on a m rc- 
gage under the b 1 ef tba: bis mor gagjr acted 
in a per oual c .p ci y bat afie ward» nnds he 
was acting <n H tiiuci ry etpatity he is net 
debarred from suing the r.gbt ptrso'. 

IP, 720, C. 1] 

O, ICrisJmaswpmi Roo and K. S. 
Jayarama Tyei — for Appellant. 

A, Krishna stoatni Iyi*r and F. Sun- 
dara7n lyer—iov Re^pondetlt. 

Ratnesam, J.— The facts have been 
stated by ray learned brother whose 
judgment I have had the advantage 
of reading and need not be repeated, 

A preliminary question of liw 
raised by the defendant in the Court 
below and repeated here has first to be 
dealt with. He contends that, as the 
plaintiff filed her suit against R itna- 
thayi in. 1914 and obtained a decree, 
she has elected her remedy and the 
present suit is not maintainable He 
relies on Scarf t. Jardine (Ir, Moorel v. 
Earl of Westmoreland (2) : and Moore 
V. Flanagan (3). He also relies on 
Kendall v Hamilton (1). Scarf v. Jar. 
dine (1 ) is a case of a customer of an old 
firm of partners sell ing goods to a new 
firm consisting of an old partner and a 
new partner and carrying on bu iness 

(1) 7A.C. 3<S— 51 L.T.. Q.B. 612—47 L.T. 
ar.S— 33 W.R. 893. 

(2) A.C. 11—73 L.J., K.B. 93— 89L. 
T. 702—53 W.R. 3.53—20 T.L.R. 38. 

(S) ri92i ] 1 «r.B. 919—132 L.T. 739. 
f4) 48IiJ.. O.P. 705—4 A.O. 504— 41 L.T. 
418—38 W.R. 97. 
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under the old ityle without notice of 
the change. In that case, the old firm 
was liable only on the ground of es- 
toppel and after the plaintiff sued the 
new firm, it was held that he dis- 
avowed the estoppel and could not set^ 
it up again ( ee Lord S^lbourne, L. G,, 
at 350). It was a case where either 
firm (but not both) could have been 
held to be legally liable. The present 
case is not a case where eif.her Katna- 
thayi or the present 1st defendant can 
be legdlly hell to be liable on the 
mortgage. If Rathnathay i is the owner 
of the mortgaged properties, only 
Rathnathayi is Liable on the mortgage 
and not the 1st defendant. If, how- 
ever*, the Isl defendant is the owner 
of the suit properties, ‘and if it is held 
that Rathnathayi did not represent 
him in executing the mortgage bond, 
she is personally liable and on the 
mortgage neither :s liable If it is 
held that Rathnathayi represented him 
in executing Exhibit A, t.ie 1st defen- 
dant is liable on the mortgage and 
Rathnathayi is not liable. Thus, on no 
version of the facts, do we get a case 
where plaintiff, at his option, 5an hold 
one or other of tvo persons (but not 
both) liable. The alternation of the 
liabilities of Rathnathayi and Ist de- 
fendant arises on different views of 
the facts. I am, therefore, of opinion 
that the case in S 'arf v. Jardine (1) 
does not apply. The cases of Morel 
V. Earl of We.-dmorelan / ( 0 and Moore 
V, Flanagan (3) are similar. It was 
held in each of tho^e cases that it was 
not a case of joint liability but only of 
alternative liabilities and Scarf v. Jar- 
dine. (1) applied. 

The other case relied on by the ap- 
pellant Kendall v. Hamilton (4) was a 
case of agent and pri’^cipal. Under 
S. 233 of the Contract A ct the liability / 
of the principal and agent is joint and 
several. The question how far the 
principle of Kendall v. Hami ton (4) 
will apply in India has been the subject 
of ditlerence between the Indian High 
Courts and cannot be regarded as 
quite settled [see Shiv'al Motilal v. 
Birdichand Jivraj (5) and Kendall v. 
Hamilton (4) and Mu'^ammad Askar % 

V. Rndha Ram Singh (6)] unless the de« 

(5) [19171 19 Bom. L.R, 370—40 I C. 194. 

(9) [1900] 82 All. 307—1900 A.W.N. 7S. 
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oision in Bhagwati Prasad t. Radha 
Kishen Sewak Pande (7) can be regard- 
ed as settling it. That was i c»se of 
an agent and undisclosed principal 
and the Privy Council rtrersing the 
decision in Bir Bhiiddar Sewak v. 
Sarju Prasad in which the High 

Court dismissed the suit against the 
principal following Priesibij v. Fernic 
(91 and referring to the notes to 
Thompsons, Davenport (10) gave an 
equitable charge against the prin 'ipal. 
The fact that B\r Bha ‘dar Se^vak v. 
Sarju Prasad (8) was reversed by the 
Privy Council in Bhagwa i Prasad v. 
Radha Kishen Sewak Puild.e (.7) was 
gyidently not noticed by that High 
Court in Muhammad A-skari v. Radha 
Ram Singh (b). 

The point need not be pursued in 
this case as it does not arise. 


I It has been never held that a wrong 
suit followed by a wrong decree bars 
A correct suit and we therefore hold 
;the suit is maintainable. 

It now remains to find, on the facts, 

whether Rathnalhayi, in 
■Exhibit A, intended to act on behalf 
of the minor or not. Tl^ cases cited 
by the appellant (viz , Hanuman Per- 
mdPandey v. ML Bahoojee Munrnj 
Koonwaree 11), 

V. Mr, James Twee 'ie (12), Makunii v. 
Sarahsukh (13), Watson and Co.^, 
Sham Lai Mitfer vl4 , Murari Ta- 

(I'll Yenkataramanachari v. 

Pillai V. Pirun.al Naicker U7). cap 
help her only it. on the fact^. of this 
case we can find that Rathnathaji 
did not act in her own right and in- 
tended to act on behalf of the minor 
I^naniAmmal v. Ramasami Natdu (18) 

(7) [189^1 15 All. 304—20 I.A. 108—6 Sar. ^ 

(8) U8??! 9 All. W R 

(9) 3 H. A: U. 977—34 L.J. Eic. 1/3—13 W-li. 

1089 - ^ lift 

(10) 9 B. & O. 78— i M. & By- 

(11) 118^.1-57)6 M.I A. 393 (P.C.) 

(13) 1188^1^’ AX 417— (1884) A.W.N- lU, 

(U) [iSSTilSOal. 8— 14I.A. 178—5 Sar. 66 

(P. O.) 

(15) 11895) 20 Bom. 286. 

(16) 11914) 2 L.W 313—27 I.O. 930. 

(17) (1915) 2 L.W. 1210-31 I.O. 311. 

(18) [1918) 37 M.L.J. U3— 10 L.W. 75— 51 I.C. 
57— (1919) M.W.N. 866. 


e^nd Balwant Singh v. R, Clancj{ld). 

I may observe that the personal co- 
venant in Exhibit A, by itself, has, in 
my opinion, no bearing on the matter 
as that is the form of the document 
whatever the intention of the docu- 
ment inigl^t have been. If theplaintitf 
was an entire stranger to the family, I 
would not attach any importance to 
the allegations in i)aragrai)h 11 of the 
plaint, where slit; deiiies the adoption. 
But, >eeing that plan.tirf, though an 
assignee from tlie oiiginal mortgagee, 
is not a stranger to the family, her 
attitude in the saic piragrapli throws 
a good deal of light on that of Uacbna- 
thayi and Doratswanii Odayar a' t!ie 
time of tlie execution of Ex. A. Now, 
not only is the piaintitf the mother of 
Rathnalhayi, but her husband (who 
was also her maternal uncle) was a 
cousin ot Doraiswami Odayar, and 
she was also a sister of Ooraiswami b 
wife. She must hare known the 
transactions of her daughter from the 
time of the letter’s husband’s death. 
On an examination of the prior tran- 
sactions mentioned in Ex. A'it strikes 
one that, while the fir^t three repre- 
sented by Exs. B, C & D, are genuine 
(this - is conceded and admitted by 
defendant whose witnesses D.W.l, 2 Sc 
3 prove them), the rest are all spurious 
items intended to swell up the con- 
sideration of the document to Ks. 
3,000 {see D. W. 7) for some motive of 
their own {see D. W. 6). What these 
motives are, it is difficult to determine 
now. The consideration and motive 
of Ex. A are shrouded in mystery. 
Seeing that the deed of adoption Ex. I 
makes the 1st defendant continue to 
be the son of Doraiswami {see also 
Ex. CC, the deed of partition in 
Doraiswami Odayar's family and 
Ex. EE) it is possible that Ratna- 
tbayi entered into Ex. I on the under- 
standing that the adoption of the 1st 
defendant was to be regarded as sham 
or bogus. It may be that she was 
allowed to deal with properties for 
some time in her own right. But 
Ex. 11 and the events that have since 
happened make it too late so far as 
she is concerned, to question the 


(194 [19121 34 AU. 296 — 39 I.A. 109 — (1912) M* 

15*0 L J. 475—14 1,0. 639—14 Bom. L.R, 
42^33 M.L.J. 18 16 C.W.N. 577 <P. 0.) 
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adoption though it may still be open 
to the reversioners of her husband, if 
any, to question it within 12 years 
after BathnathayTs death. In 1908, 
Rathnatbayi dealt with the proper- 
ties thinking they were her own (Ex. 
W.) In 1909, misunderstandings seern 
to have arisen between Doraiswami 
Odayar and I^athnathayi (see D.W. 6) 
and Dossession of the properties of 
Thambuswami was obtained by the 
minor in 1910 (Ex. X &c.). In 1914, 
the plaintiff filed her suit on Ex. A 
(O. S. No. 37 of 1914) (Ex. XV). It 
is obvious this suit was a freindly 
suit so far as she and Rathnatbayi 
were concerned but their attitute was 
adverse to the minor and Doraiswa ni 
contested the suit. That plaintiff 
and Rathnatbayi continue to be on 
friendly terms is clear from the fact 
that the latter has been examined as 
P. W 3 in this case. Rathnatbayi 
admits that she, her brother P. W. 1 
and plaintiff are living together. In 
her examination, she was not asked 
a single question to show that she 
executed the document on behalf of 
the 1st defendant nor was Dorai- 
swami (D. W. 6^ cross-examined on 
the matter. It is clear that the ad- 
verse attitude of Rathnatbayi conti- 
nues to this day and this explains 
why plaintiff made the allegations in 
para. 11 of the plaint. 1 therefore 
agree with my learned brother that 
Rathnatbayi never intended to exe- 
cute Exhibit A on the minor’s behalf 
nor can any decree be given against 
the minor on any other ground in the 

circumstances of the case.^ 

The appeal fails and is dismissed 

with costs. 

Jackson, J.— Suit for a declara- 
tion that defendant is bound to pay 
plaintiff Rs. 7,237-9-9 both under the 
decree obtained by plaintiff in O.S.No. 
37 of 1914 on the file of the Court of 
the Subordinate Judge of Mayava- 
ram against one Rathnatbayi and 
also as being due under a hypotheca- 
tion bond executed on plaintiff’s be- 
half. The lower Court dismissed the 
suit and plaintiff appeals. 

The facts are as follows Thambu- 
swami Odayar {vide genealogy Ex.M.) 
died on 2nd August 1905 leaving a 
widow Rathnatbayi. On 23rd August 
1905 (Ex. I) she adopted Palani Oda- 


yar, a son of her husband's uncle 
Doraisami Odayar. On 5th August 
1906 she hypothecated property be- 
longing to her late husband to this 
same Doraiswami (Ex. A.). On 3rd 
January 1907 he transferred this deed 
of hypothecation to his wife’s sister 
Ammakannu Ayi, who is also the 
mother of the mortgagor, Rathna- 
thayi . In 1914 Ammakannu Ayi 
sued Rathnatbayi and Doraisami on 
this deed. In the plaint Ex. XV she 
recites that Thambusami died leav- 
ing no heir whatsoever. B'or dis- 
charging his debts and necessary ex- 
penses Rathnatbayi hypothecated 
certain property of his. If she 
should fail to recover the amount 
claimed from Rathnatbayi, Dorai- 
sami should be made responsible. 
She obtained preliminary and final 
decrees against Rathnatbayi alone, 
Exs. G, and G 1, on the 15th 
September 1914 and 15th November, 
1916. The plaint in the present suit 
is dated 13th August 1917. It sets 
forth how Rathnatbayi hypothecated 
her husband’s property and how 
plaintiff obtained a decree. Execu- 
tion was pending and plaintiff, when 
about to bring the property to sale, 
learnt that for some time past it had 
been in the possession of Palani, the 
present defendant, who was adopted 
as son of Thambusami by registered 
deed in August 1905. This deed was 
executed without Thambusarai’s per- 
mission, and the adoption was not 
really made (paragraph 11 of plaint). 
Palani, however, is bound to satisfy 
the decree obtained against Rath- 
natbayi, since she bona fide executed 
the hypothecation in order to pay off 
her husband’s debts, and Palani has 
enjoyed the benefit of her action. 

On these pleadings the Subordinate 
Judge framed among other issues, 
Issue U, whether the suit mortgage 
bone is supported by consideration, 
and is true, valid and binding on the 
defendants. He found (paragraph 16) 
that the suit document was genuine 
and supported by consideration, and 
was not binding on the ^^fendants. 
Accordingly he dismissed the suit. 

Plaintiff urges that, although the 
suit hypothecation deed ‘contains no 
recital that Rathnatbayi was acting 
^ guardian of her adopted son, she 
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must nerertheless be presumed to 
have so acted. The question for de- 
termination is whether there is any 
ground for making such a presump- 
tion. Rathnathayi has consistently 
ignored the adoption. It is eviden- 
ced by the registered deed Ex. 1, 
dated 33rd August. 1905, and Palani 
was admittedly in enjoyment of 
Thambusarai’s estate. Yet on 26th 
November 1905, Ex. F, Rathnathayi 
executed a pro-note for discharging 
a debt of her husband^s with no men- 
tion that she was acting as guardian 
of her adopted son. In the present 
suit document Ex. A. dated 5th Au- 
gust 1906, there is not the smallest 
indication of the existence of an 
adopted son and Rathnathayi acts 
entirely in her own right. It cannot 
even be said that the husband's debts 
exhaust the considera' ion, for Rs. 
301-1-0 is received for Rathnathayi's 
domestic expenses and Rs. 283 6-9 
for her prospective journey to Bena- 
res. Mor^ over she makes a personal 
covenant to pay interest. 

In June 1908 Rathnathayi leased 
out property as belonging to herself 
alone, (Ex. W.). In June 1914 when 
she was sued on Ex A. her obvious 
defence would have been that she 
acted merely as guardian of her 
adopted son, but so far from raising 
this plea, she remained ex parte and 
admitted the mortgage sued upon. 
\^yide Ex. G2). She has been exa- 
mined as plaintiff's witness 3 in the 
present suit, and if plaintiff wished 
to establish that she acted on behalf 
of her adopted son something might 
have been elicited about this adop- 
tion. No such question was put and 
at t .is stage of the case plaintiff 
seems to have been relying solely 
on the alternative pica that irrespec- 
tive of the adoption the bond is bind- 
ing on the defendai. t inasmuch as it 
was executed hona fide and for pro- 
per consideration (paragraph 13 of 
plaint). If some stranger to the 
family had bona fide advanced money 
to discharge the father's debts under 
a misap^ehension of Rathnathayi's 
title and in ignorance of the adop- 
tion a Court might be justified per- 
haps in not demanding very rigid 
proof that the bond was actually exe- 
' cuted on the adopted son’s behalf. 


But in this case the partii s were 
alive to all the facts. The origi- 
nal mortgagee is the adopted son’s na- 
tural father and his transferee, the 
present plaintiff, is mother of the 
mortgagor and sister of the mortga- 
gee’s wife. iSobody could have been 
deceived as to the facts. Besides, 
however much a Couit may feel cons- 
trained to help a lx.ua fidr mortgagee 
for consideration, there must be some 
ground upon which to base the pre- 
sumption that a document executed 
in the sole name of tlie mortgagor is 
really executed In a fiduciary capacity. 
In and Co y. Sham Lai Milter 

(14) it was urged thata widow had not 
professed to act as guardian of her 
son, but it was found that after her 
name in the document where these 
words “ mother of Sham Lai Mitter 
minor ” which were held t(» justify 
the view that she was acting as the 
guardian of her son. Murari v. Taijana 

(15) affords stronger support to the 
plaintiff because the cocument in 
question contained no mention of the 
minor and was an outright sale by 
the widow in order to discharge her 
husband’s debts. But there it was 
found that the widow had the inten- 
tion to sell qua-guardian, and a case 
was cited where it was held that a 
manager may s.ell without necessity 
and be accounted manager even 
though he has not described himself 
as such: Jadunath Chakerbutty v. 
Mr. tiames 7\ceKaie (12). In the pre- 
sent case such intention can hardly be 
presumed because as set forth above 
Rathnathayi has consistently exhibit- 
ed 'the contrary intention to deal 
with the property in her own right 
and to ignore the adoption, which in- 
tention both plainliff and Doraiswami 
assumed as a fact in O. S. No. 37 of 
1914 when the hypothecation deed 
was first Drought to Court. And 
even if it were established that the 
husband's debts were discharged from 
pressing necessity, there still remains 
that part of the consideration which 
was entirely personal to Rathnathayi 
herself. “ In each case the language 
of the deed and the circumstances in 
which it was executed have to be 
considered.” Murari v, Toyana (IS). 
Here neither the language nor the 
circumstances warrant any presump- 
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tion that Rathnathayi acted as guar- 
dian. Therefore the latter part of 
issue 5 has been correctly decided by 
the l^wer C lurt, and there is no ne- 
cessity to go into the question in is- 
sue tv whether if plainiitT had esta- 
blished that Rathnathiyi executed 
Ex. A as guardian of Palani he would 
be estopped from suing Palani by 
the judgment obtained in O. S. No. 37 
of 1911 agiinsd Rathnathayi in her 
individual capacity. 

When a plaintiff has the choice of 

suing t VO persons o i the same cause 

of action it may happen that if he 
elect to sue one and obtain a dec- 
ree he is estopped from suing the 
other. Tf t ie p.-essnt plaintiff had 
sued Rithnathayi as ageat of Palani 
and had o >t lined a juigraeLt it 
might bs argued that he was ©stop- 
ped from suing Palani. But 
when in toe bslief that Rathnathayi 
bad executed the hypothecation in 
her own right pUintiif has obtained 
a judg nent against lier, and has then 
learnt that Rathnathayi could only 
have exeoutsi it as guardian of Pa- 
lani there is no question of estoppel, 
tt is simply as if she first sued the 
wrong persoi and subseiiuently sued 

the right person. 

The bare facts that there was full 
consideration ani bona fides cannot 
make the defendant liable. 

The appeal accordingly fails and 
is dismissed with costs* 

I agree with my learned brother as 
regards the memorandum of objec- 
tions. 

Appeal dismissed. 


« 1924 MADRAS 720 
Wallace, J. 
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Appellant. 


Ammal — Plaintiff— 



★ Adversi possesion — Mtrtgagze being, pur- 
chaser. 

Character of poases^ioi of a usufructuary 
mortgagee under a vo d mortgage by a persoti 
who is I ot the guar.i-.u is alterel «vhea the 
saTie property is sjld to him by the same 
mortgagor. [P. 721 0. 1.] 

V. Narasimha Iyengar — for Appel-* 
lant. 

K. Sankara Sastri — for Respondents. 

Judgment — The ruling in Imam- 
bandi Mulsabli (1) which was 
relied on by this Court in its judg- 
ment of 10—2 — 1920 for holding that 
the sale Exhibt III is not binding on 
the plaintiff is equally in point to hold 
that the mortgige Exhibit I is not 
binding on the defendants. Both 
transfers being by a person not guar- 
dian of the minors, are equally void. 

So that the position is this : 1st de- 
fendant was admitted into posses- 
sion in 1893 under a void mortgage. 
The nature of his possession after 
that was nevertheless that of mort- 
gage and not absolute trespasser — 
see Gopala Dasu v. Rirnu (2» and ho 
began then to prescribe by adverse 
possession for the legal status of 
mortgagee which, if his possession 
was not altered or disturbed, he 
would acquire, after twelve years of 
such possession, i. e., the plaintiff 
would after such a period of 12 years 
be barred by limitation from contend- 
ing on the ground that the mortgage 
was a void one, that 1st defendant 
was not even mortgage.?. But while 
the 1st defendant was thus prescrib- 
ing for a legal mortgage title, the 
same mortgagor on behalf of the 
plaintiffi-, chose to sell the property 
to him in 1900 under Exhibit III. 
This sale no doubt was equally void 
as the mortgage was. But it had the 
legal effect of altering the nature of 
the possession which 1st defendant 
had in the property. He began in 
1900 to prescribe by adverse posses- 
sion for a vendee’s title, just as in 
1893 he had begun to prescribe for a 
mortgagee’s title, and that the manner 


Kalandarsa Raxother and another— 
Defendants 1 and 3— Respondents. 

S A. No. 18 of 1921, Decided on ITth 
January 1924, against the decree of 
the Court of the Subordinate Judge 

of Mayavaratn. 


(1) 119181 45 Ca . 878— I. A. 73—9 L. W. 

51S— 35 M. L. J. 422—16 JO, L. J. 800— • 

24 M. L. T. 330— 28 0. b.“ 409—47 I. 
a.'»13-23 O W. N. 50-5 Pat. L. W. 
276—20 B-^ro. L. R. 1022— (1919) M. W. 

N. 91 (P. O.) » 

(2) 44 Mad. 946—41 M. L. J. 194— 
(1921) M. ■W.N.385. 


1924 A, V. G. Rama SbshaYYA v. TripubasuNDARA (Wallace, J.) Madras 721 


of his possession was prescribing 
for full ownership was clearly known 
to the party who had delibsratel y 
converted the mortgage into a saie. 

It seems to me, therefore, quite 
clear that after 12 years from 1900, 
1st defendant had prescribed by ad- 
verse possession for a full vendee's 
title, I. e., absolute ownership, and 
that it is not open to plaintiff now to 
contend that the mortgage title em- 
erges again when the sale is held 
void, and the defendants must there- 
fore prescribe for 60 years. The 
plaintiff’s guard an converted the 
possession of 1st defendant as mort- 
gage into that of vendee. 

If it should be argued that the ad- 
verse possession as vendee vanishes 
when the sale is held void, it must in 
the circumstances of this case equally 
follow that the adverse possession as 
mortgagee vanishes when the mort- 
gage is held void. The plaintiff 
would then be in a worse case, since 
then 1st defendant would have been 
an absolute trespasser since 1893, and 
the suit would be long barred by limi- 
tation. 

The Lower Appellate Court's deci- 
sion is correct and I dismiss this 
appeal with costs. 

Appeal dismissed , 
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Wallace, J. 

A* V. Gurwanaha Rama Seshayya — 
Plaintiff — Appellant. 

V. 

Sri Iripurasundara Cotton Press^ 
Bezwada — 2nd Defendant-Respond- 
ent. 


S. A. No. 5*^3 of 1921, Decided on 
14th February 1924, against the dec- 
ree of the Sub-Judge of Bezwada. 


♦ (a/ LimiijiUon Aott Art 1 te -^Purchaser of 
eharest 

Purohaier at Court auction sale of some 
shares in a Company, whose transfer is not 
reoognised4s not a share-holder and therefore 
he cannot take his stand on the register^ 
wntraotual relation which is the foundation for 
any claim to call in aid Art 116, iP. 731, O. 3.] 
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3k ^ompany^Biwidends, 

A Company does not bold its dividends as a 
trustee for the share-holders, 

(P 722 Cl] 

T. S, Raghunatha Rao and T. S. Sri- 
nivasa Rao — for Appellant. 

P, Satya7iarayana Rao — for Respon- 
dent. 

Judgment. — The only question urg- 
ed in this appeal is one of limitation. 

The plaintiff had purchased in L ourt 
auction some shares which the judg- 
ment-debtor held in the second defen- 
dant company, and some dividends 
on those shares which had fallen due 
before the date of his purchase. The 
company refused to pay him the divi- 
dends, and he has died a suit for this. 
His suit was in 1917. One of the divi- 
dends namely that for 1912, fell due 
on 11 — 4 — 1913 and the lower Courts 
have held that the plaintilTs suit was 
barred as regards this dividend, since 
he had not sued within three years of 
the dividend falling due.- The plain- 
tiff appeals. 

The plaintiff relies chiefly on a rul- 
ing reported in Rip jn Prrss afid Sugar 
Mills^ Ltd. V. Nama Venkat rama 
Chetiy (1), which lays down that a suit 
by a share-holder to recover dividend 
is covered by Art. ItGofthe Indian 
Limitation Act, that is, a share-holder 
gets six years within which to sue for 
payment of dividend which has fa- 
llen due. The rejoinder to this con- 
tention is that the plaintiff is not a 
share-holder, since the company has 
refused to register him as such. The 
plaintiff appeals to the ruling in 
Nagahhtishanam v. Ramachandra Rao 
(2) but, though that ruling no doubt 
lays down that a court-auction pur- 
chaser, such as he, is entitled to be 
registered as the owner of the shares 
purchased, the company still retains 
full discretion to refuse such registry. 
The plaintiff then is not a share- 
holder and oonnot therefore take his 
stand on the registered contractual 
relation which is the foundation for 
any claim to call in aid Art. 116 of 
the Indian Limitation Act. 

The plaintiff however, argues tha 
the defendant company holds divi- 

(1) [1918] 48 Mad. 33—35 M. L. J. 353—48 
I. O. 903—24 M.L.T. 246—8 L. W. 354. 

(2) 1923 Mad. 241—45 Mad. 537—43 M.L.J. 
449—15 M.L.W. 470— (1933) M.W.N. 
331—30 M.L.T. 231. 
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dends for share-holders in trust for 
them, and that, therefore, there is no 
period of limitation at all : but the 
case he himself relies on, namely, 

Ripon Press Sugar Mills, Ltd v. Nama 
Venkatarama Chetty (1) clearly nega- 
tives this view. 

He next claims that t^e company’s 
accounts will show that the dividends 
were due and that the company has 
thus acknowledged its debt to his 
judgment debtoi, but he has not 
chosen to file these accounts to show 
in what form they run or in what 
form the acknowledgment is embodied. 
The balance sheets, Exs. E-series, 
were filed for a different purpose, 
namely to show when the dividends 
were due, and do not contain any 
acknowledgment specific enough to 
save limitation. 

There is thus no proof of any ack- 
nowledgment sufficient to save limi- 
tation. The plaintiff’s cause of action 
for the receipt of the dividend arises, in 
the absence of any acknowledgment, 
on the date on which it fell due for 
payment. He cannot add to that any 
extended period of limitation which 
is applicable only to persons of a spe- 
cific class as share-holders to which 
his judgment debtor belonged. The 
plaintiff takes his assignment subject 
to all the laws of limitation. I agree 
therefore that the decision of the 
lower Court is correct and dismiss the 
appeal with costs. 

Appeal dismissed. 
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Wallace, J. 

Periasami Muthiriyan an'd another — 
Defendants 1 and 2 — Appellants, 


V. 

Anandayi Ammal and other. — Plain- 
tiff & Defendants 3 & 4— Respond- 
ents. 


Second Appeal No. 788 of 1921, 
Decided on 19tli February 1924* 
against the decree of the District 
Court of Trichinopoly in A. S. No. 52 


of 1920. 

% Poasesscry title — Entitles plaintiff to at 
injunction ayainst thnaieticd ^osseision by c 
persoii who tm^nof owner. * . 

A'Perioaia pea'eful (^ssessloo^bas a righi 
•to- remain' in the , wh6l< 

ti'o(1d-ekcept''ttie ttue atrd a .Isuii for ac 


injunction by aaoh a person against any per- 
son, e&cept the true owner, who threatened 
to dispossess him is maintainable. 26 Mad. 
514 ; 20 Cal. 834 P. O. Foil. 1 M. L. W. 853, 
31 Mad. 531, Dist. [P. 723, O. 2.] 

S. Subramania Aiyai — for Appel- 
lants. 


N. RajagopalachaHai — for Respond 
ents. 


Judgment. — The Original Suit was 
by plaintiff for a declaration that the 
plaint nanja land belongs to her and 
for permanent injunction, restraining 
defendants from interfering with her 
enjoyment. It was admitted that the 
raelwarain in the land belongs to 
plaintiff. First defendant claimed 
that he owns the kudivaram. The 
first Court decreed the suit and the 
Lower Appellate Court concurred. 
Defendants appeal. 

The first point taken is that 
there is no evidence on which the 
l ower Courts* findings that the plain- 
tiff has title to the land can be based. 
This, I think, must be allowed. Ex. 
C, the inam register, does not make a 
definite statement as to the particular 
details of the grant. Exs. A and B 
are only comparatively recen^/ title 
deeds and do not recite that the Kudi- 
varam was sold. The mere fact that 
they are more than 3 years old, and 
purport to have been attested by one 
Kathaperumal, paternal uncle of first 
defendant, cannot be any evidence 
that the kudivaram also was sold. 
There is no other evidence on the 
point. 

On the other hand first defend- 
ant also has not proved title. There 
are concurrent findings on this point, 
and there is no evidence to prove his 
title. 


There are also concurrent find- 
ings that first defendant has never 
been in possession of the land : and 
plaintiff was in possession on the 
date of suit. The Lower Appellate 
Court holds furt^ier that plaintiff has 
been in possession of both varams for 
over 40 years, but, since to prove 
possession further back than 12 years 
from 16th October 1919 date of * 

plaintiff’s first witness’s deposition)- 
-it relies solely on exhibits A and B* 


mere, recitals in which canxrot prove 
the fact of possession, I must 'take, it 
that* its is, ’ rfelyiiie^ it 
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does oa plamtiff's first witness, that 
plaintiff has been in possession for 12 
years prior to I6th October 1919. The 
suit was filed on 17th September, 
1918. So the position is this : — neither 
party has established title; plaintiff 
was in possession on date of suit and 
for 11 years previously, and first 
defendant has never been in posses- 
sion. In such oiroumstanoes, is plain- 
tid entitled to a decree maintaining 
her possession by grant of the de- 
claration and injunction she prays for? 

It is argued for first defendant 
that to allow plaintiff to rely now 
merely on possessory title is to fun- 
damentally alter the nature of the 
suit. But this I do not agree with. 
The plaint sets out clearly plaintiff’s 
possession since 1877, and denies that 
defendants ever had possession. The 
written statement countered with a 
denial that plaintiff ever had posses- 
sion, and assertions that the first de- 
fendant was in possession on the date 
of suit, and that defendant and his 
predecessors in title were as occu- 
pancy tenants, paying melvaram to 
plaintiff. On these pleadings issues 
(2) and (3) were framed, raising the 
question whether plaintiff was in 
possession, and the parties went to 
trial with that issue clearly before 
them. It was incumbent on first de- 
fendant to produce any evidence he 
had that plaintiff was never in pos- 
session and that he or his predeces- 
sors in title were in possession. 

I think this is clearly a case 
where if plaintiff had actually been 
dispossessed by first defendant, she 
could have successfully maintained a 
suit for possession against him under 
S. 9 of the Specific Relief Act. It is 
quite plain on the findings that plain- 
tiff was in long, anterior and peace- 
able possession at the time of the 
threat of dispossession. A person in 
such peaceable possession is, until 
the contrary is shown, presumed to 
be the owner and is entitled to main- 
tain his possession against all but the 
tru6 owner. See Narayan Row v. 
Dharmachar Ismail Ariff Maho- 
med Ghou^^), The case reported in 
• Sqvtctsundatam Chetiy v, ' Vadivelu 

iX) 119031 #6 Mad. 514. . - - ~ 

(2) [1893] 20 Cal. 834^0 I« A'/99— 6 Sar. 305 

.0 (P.C.) 
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Filial (3) is a case where the plaintiff 
having failed to prove lawful title, 
relied on legal possession by prescrip- 
tion, i\ e., again attempted to prove 
a title legal though not lawful and 
was non-suited because he had not put 
forward suca a title in the plaint. 
The present case is not siraiUr. The 
case reported in Maikal Servai v. 
Thamabaswarni Servai (4l is also 
hardly in point since there plaintiff 
was seeking for possession as against 
a party already in possession. In 
such a suit, based on title, plaintiff 
must fail when the title is not proved. 
The present suit is by a party in 
possession to be maintained in pos- 
session against one having neither 
title nor possession. Such a suit by 
its very nature relies not on title only 
but on possession also, and defend- 
ants, as I have held, clearly realised 
the importance of at.acking plain- 
tiff’s plea so far as it was founded on 
possession also. The ruling of the 
Privy Council in Ismail Ariff v. Mu- 
homed dhous (2), and illustration (g) 
to S. 42, Specific Relief Act, are direct 
authorities for the maintainability 
of the suit and for the correctness of 
the decree of the Lower Appellate 
Court. 

I see no reason to interefere 
and dismiss this second appeal with 
costs. 

Appeal dismissed. 


(3) [1908] 31 Mad. 531—4 M. L. T. 344. 

(4) [1914] IL W, 853—35 I. C. 934— (1914) 
M; W. N. . 4. 
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Civ P.C.» O. Si R. 89— Trespasser nposses- 
sion prior to Court sale can set aside sale, 
(Nature and incidents of possessory title dis* 
cussed.) 

Per VenkatasubbJ Rao^ J . — (Oldfield, J* 
contra.)^ A trespasser who is in possession of 
property sold in a Court auction prior to the 
execution sale, is a person bolding an interest 
in the property sold by virtue of a title acquir- 
ed before such a s-ile within rule 89. 

[P. 726. O. 2 and P. 729, C, 1] 

K. S, Savkara Aiyar for T, R. Ven- 
katorama Sastri— for Petitioner. 

K. V. Sesha Aiyangar — for Respond- 
ents. 

Oldfield, J. — The first question in 
this case is whether any of the condi- 
tions specified in S. 115 of the Civil 
Procedure Code, for the exercise of 
our revisional powers, are established. 
We can, of course, proceed only on 
the facts, as found by the lower Court ; 
and shortly the decision, on the facts 
found, is that a trespasser, who enters 
on possession of property, sold in Court 
sale, before the sale took place, “holds 
an interest in that property, by virtue 
of a title acquired before the sale ’* 
and is entitled to apply under O. 21 
R. 89. If, as petitioner contends, the 
lower Court has used the powers con- 
ferred by the Rule on the application 
of a person, who has not the legal 
character specified therein such use 
of powers would be the exercise of a 
jurisdiction not vested in it by law. 
The present case in fact closely 
resembles in this respect Sundaram v. 
Mausci Mavuthar (1). Following that 
authority, I hold that petitioner’s 
contention, if established, will justify 
interference in revision. 

It is said next that the LowerCourt 
reached its finding in favour of the 
respondents* possession, in the ab- 
sence of, or without considering, evi- 
dence. This is incorrect, since there 
is evidence on the point on record 
and the judgment contains a refer- 
ence to it. 

Turning now to the question, which 
arises with reference to the Lower 
Court’s jurisdiction, whether a tres- 
passer in possession, who has not 
completed his prescription, has an 
interest in property, in virtue of a 
title acquired before the sale, 1 hold 

(1) 11921] 44 Mad. 554—18 I..W.498— 40 M* 
li J. 497—29 M L.T. 269—68 I.O. 987— 
(193]) M.W.K. 278 (F.B.> 


that he has not. We have been shown 
several authorities for holding that 
persons possessing various legal 
characters have been recognised as 
entitled to apply under R. 89, or under 
S. 310-A of the former Code. But it 
is useless to refer to them in detail, 
since none deals with the case of a 
mere trespasser, or lays down any 
general principle by which claims to 
the application of Rule can be tested. 
Other cases relied on by respondents, 
as for example Narayan v. Amgauda(i) 
and Narayan Kutti Ooundan v. PechaU 
ammal (3) are irrelevant, since they 
deal either with the right to reim- 
bursement, under S. 69 of the Indian 
Contract Act, for a payment actually 
made, or with the nature of the 
interest contemplated in S. 91 of the 
Transfer of Property Act. 

The case being bare of direct 
authority, its difficulty is enhanced 
by the fact that the words of the Rule 
under construction are very general. 
Respondents argue that the right of 
a trespasser in possession is usually 
and no doubt conveniently described 
as a possessory title and that to adopt 
one out of many descriptions of it 
“ he has the right to maintain bis 
possession against all the world, 
except the rightful owner ; he can 
sue in ejectment and recover posses- 
sion, not merely in trespass from, any 
person who subsequently dispossesses 
him, unless the latter is the real 
owner or claims under him, or justifies 
under his authority ; proof by the 
defendant that the real title is out- 
standing would be no defence. In 
fact, the prior possessioa is itself a 
root of title and the prior possessor 
has all the rights of a true owner 
except against the owner himself. 
Subbaiya Pandaram v. Mahamad Mus~ 
tha%)ha Maracayar (4). These dicta 
may be accepted as founded on Asher 
V. Whitlock (5) and the extract from 
Pollock and Wright on possession 
quoted with approval therein by 
Lindley, J. But in that case the con- 

(3) [1921] 45 Bom. 1094— 62I.G, 104—38 Bom 

L.B. 255. W 

(8) [1913] 3a Mad. 426—22 M.L.J. 364—11 M. 
L.T, 174—15 I.C, 206— fl913) M.W.K. 353. 

(4) [1917] 5 L.W. 690—33 M.L.J. 85—40 I.C. 
50— 2 IM.I 4 .T. 63. 

(5) 11865] 1 Q.B.D. 1— 35L.J.Q.B. 17—11 Jar. 
DS. 925—13 L.T. 254—14 W.R. 86. 
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liot was between persons sucoessively 
in possession and throughout the title 
was referred to as Talid only against 
others than the real owners. In a 
case, at first sight, of oonfiict between a 
person in possession and the real 
owner, Ex parte Winder (6) the repre- 
sentatives of the former no doubt 
established their olaim against the 
representative of the latter to the 
purchase money of the land, which 
was in Court, under the Land Clauses 
Censolidation Act, 1845, S. 79. But 
it is material firstly that they did so 
only after the real owner had been 
out of possession long enough to lose 
high rights, although no doubt their 
own prescription was not complete 
when the oomp&ny acquired the land 
and took possession ; and secondly 
that S. 79 of the Act provides, the 
person in possession is, until the 
contrary is shown, to be deemed the 
person entitled to the money. On 
the other hand, at an earliar stage in 
the same transactions, when the 
statutory period had not elapsed and 
the real owner was not represented 
on the record, the former’s title was 
regarded in Ex parte HolHngsworthil), 
as only inchoate and as conferring no 
right to the purchase money. These 
cases accordingly give no counten- 
ance to the claim of a trespasser with 
an incomplete prescription, when the 
title of the real owner is in question, 
as it is under R. 89 for the purpose of 
the present case. For the proceedings 
between the parties to the decree 
and the purchaser are on the footing 
that it is the right, title and interest 
of the judgment-debtor that are being 
sold. That is subject no doubt to any 
derogation from full ownership due to 
encumbrances or the like, but not to 
the recognition of a claim which the 
law had always refused to recognise 
as valid against one party concerned, 
the debtor. Some attempt was made 
in argument to meet this by the sug- 
gestion that a person able to establish 
against the debtor, is entitled to 
apply undelPthe rule. But if that is 
so (a point, on which I offer no opi- 
nion) and such a person is entitled 
not only to proceed under O. 21, R- 58, 

(6) [187716 Oh-D. 696— 46 L.J., Oh. 573— 85 
W.R. 768. 

(7) 118711 34 L.T. 347—19 W.R. 580. 


or 100, or generally by suit, but also 
to pay the decree amount, nothing 
applicable to the facts before us fol- 
lows. For such a claimant must be 
allowed to pay, because in the words 
of R. 89 “ he owns the property ’* 
and his claim is of a different kind 
from that now under consideration. 

Tn Sundaram v. Maus<r Mavuthar (1), 
an attempt was made with reference 
to previous decisions to explain the 
necessity for adoption of the wider 
language used in the present Code, 
and by^me, to suggest its origin. But 
none of those decisions justifies any 
application of that language as wide 
as that now proposed. The rule be- 
ing one of procedure some weight 
may be given to the considerations 
that it can be of no advantage to the 
debtor, if the Court recognises a per- 
son who is prescribing against him 
and cannot be supposed to be offering 
to pay for his benefit, much less in 
virtue of any arrangement with him ; 
and that it would deter bidders and 
enhance the uncertainty to which 
Court sales are at present subject if 
the purchaser were liable to be de- 
prived of the benefit of his purchase 
or could obtain it, only after a lengthy 
and expensive enquiry into so indefi- 
nite a matter as bare possession. 

I would accordingly allow the Civil 
Revision Petition, setting aside the 
lower Court’s order and diamissiug 
the petition before it with costs 
throughout. 

Venkatasubba Rao, J.— -The pro- 
perties in dispute were attached by 
the petitioner before us, who was the 
decree-holder, who brought them to 
sale and purchased them. The daugh- 
ters of the judgment-debtor, who are 
the counter-petitioners, applied under 
O. 21, R. 89, to have the sale set aside 
and they deposited in Court the re- 
quisite amount. They claimed that 
their father, the judgment debtor, had 
become a sanyasi and that they took 
the property as his heirs : or in the 
alternative that their father had made 
an arrangement in pursuance of 
which he gave his properties to them 
before he left his house and disappear- 


)U. 

The Subordinate Judge found on, . 
;he evidence that the case of the 
laughters on these two points was 
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not made out but» be regarded the 
daughters as trespassers who took 
possession of the property, prior to 
the execution sale and he held that 
the daughters as trespassers had suffi- 
cient interest in the property to entitle 
them to make an application under 
O. 21 R, 89. It is contended on be- 
half of the petitioner, who is the 
decree. holder and auction -purchaser, 
that on the finding of the Subordinate 
Judge the daughters had no right 
to make an application under O. 21, 
R. 89. 

Under this rule, the application 
may be made by a person either own- 
ing the property or holding an interest 
in the property by virtue of a litle 
acquired before the execution sale. 
Do the petitioners hold such an in- 
terest in the property as to entitle 
them to the benefit conferred by this 
Rule ? R. 89 corresponds to S. 310 (A) 
of the ( ivil Procedure Code, Act XIV 
of 1882. The words “ any person 
either owning such proper!^ or hold- 
ing an interest therein by virtue of a 
title acquired before such sale' ’* have 
been substituted for^the words any 
person whose immoveable property 
had been sold.” The terms of the 
present rule are much wider than 
those of S. 310 (A) and no useful pur- 
pose will be served by referring to the 
decisions passed under the Civil Pro- 
cedure Code of 1882. The object of 
the legislature was certainly to widen 
the class of persons on whom this 
right is conferred. In the first place 
It is evident that it is not only the 
judgroent-dtbtors who are sought to 
be protected by this rule. It has been 
argued on behalf of the auction-pur- 
chaser that S. 310 (A) and O. 21, R. 89 
were introduced in the interest of the 
judgment-debtors, with a view to 
afford them protection against loss of 
their properties at Court sales for in- 
adequate prices, and the observations 
of Sir John Wallis, the late Chief 
Justice in Sundaram v. Mausa MavU’ 

( L) have been relied upon, Asa 
rule, there can be no doubt that this 
provision will be greatly taken 
advantage of by judgment debtors ; 
•but there is nothing in the rule to 
limit its application to them. Some 
cases were cited to us by the peti- 


tioner’s Vakil for the purpose of 
showing that an owner of property, 
who does not derive a title from the 
judgment-debtor, has a right to ap- 
ply under R. 89. As ihia proposition 
has not been seriously disputed, it is 
unnecessary to refer to the authori- 
ties. It is also well established that a 
person having a lesser interest than 
full ownership, such as a mortgagee, 
is also entitled to apply under this 
rule. The interest of the applicant 
may be that of a lessee, and cases 
may be conceived where the ap- 
plicant may possess other kinds of 
interest. 

The question, however, is : 

“Is the interest possessed by a Ireapasser 
such as to entitle him to take advantage of 
this provision?” 

I am satisfied that such interest 
comes clearly within the terms of 
this rule. The words holding an 
interest therein by virtue of a title 
acquired before such sale” would 
seem to be equivalent to ” holding an 
interest therein acquired before such 
sale.” It is difficult to imagine what 
the significance of the words “ by 
virtue of a title” is in connection with 
the portion of the rule which refers 
to the applicant holding an interest 
in the property. If the words *‘by 
virtue of a title” were absent in the 
section, very little difficulty would 
exist in holding that the rule would 
cover the case of a trespasser. The 
question then is, is the position alter- 
ed by reason of the words’ by virtue of 
a title” appearing in this rule ? 

In Ex parte Winder (^) a possessor 
without title agreed with a railway 
company for the sale of land, which 
he had occupied for a time, short of 
the period of limitation. He failed 
to show a good title. The money 
was paid into Court under the Lands 
Clauses Consolidation Act and the 
company executed a deed poll under 
the same Act to vest in themselves 
all the estate and the interest of the 
vendor. AHer the expiration of the 
statutory period, the representative 
of the true owner claimed the pur- 
chase money. Hall, V. C., held that 
the money represented the actual 
right and interest of the vendor and 
as against the representative of the 
true owner, persons claiming under 
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the vendor were entitled to the 
amount paid into Court, by the com- 
pany. The Vice-Chancellor refers to 
the person who had possession with- 
out title, as being interested in the 
property and as having acquired a 
title by possession. I give the fol* 
lowing passages from his judgment : 

“As a reasonab’o foundation for dealing 
with the caie we musfc, I think, start with 
this principle, that, as far as we can in ap- 
plying these sections, we must not let the 
compulsory taking of the land by the com* 
pany do injustice to any person who may be 
interested in the property which the company 
is authorised to take.*' 

“In this case the party who claims to have 
the fund paid out bad acquired a title by 
possession of this property fo^ nearly the time 
which would have operated as a bar to a 
claim by anybody else.” 

The right of a possessor is referred 
to as “ a most valuable right and 
interest, which could have been sold 
in the market, although he had not 
yet the full statutory title.’* In this 
judgment the expression “ possessory 
title*’ is also used and in negativing 
the contention of the representative 
of the true owner, the vice-chancel- 
lor observes as follows : 

*‘Th 0 argument wbioh has been addressed 
to me involves this, that beosure he (the 
possessor without title) had not, at the mo- 
ment the company took possession, got a 
complete title by reaso i of the period of 
twenty years not having then expired, the 
effect of the Act of Parliament was sum- 
marily to deprive him of that which certainly 
was his p.'operty, subject to the contingency 
of the real owner turning up and making 
olaim within half a year from the period 
when the company intervened and took tae 
property." 

In Asher 'f. WhWock (5), it was 
held that : 

“A person in possession of land without 
other title has a devisable interest ; and the 
heir of his devisee caa maintain ejectment 
against a person wha has entered upon the 
land, and cannot show title ^^or possession in 
any one prior to the testator." 

Cookburn, C. J., says ; 

“Bat I take it as clearly established, that 
possession is good against all the word 
except the person who O’^n show a good title, 
and it would be mischievous to change this 
established doctrine.*' 

Again referring to the interest of 

the person in possession he says : 

“All the old law on the doctrine of dis- 
seizin was founded on the principle that the 
disseisor's title was good avainst all but the 
disseiaee. It is too clear to admit of doubt, 
(that if the devisor had been turned out of 
possession be could have maintained eject- 
ment.** 


Having thus dealt with the devisor 
himself, the learned Chief Justice 

deals with the position of the devisee. 

“ What is the position of the devisee ? There 
can be no doubt that a roaa has a righc te 
devise that estate, which the law gives him 
against all the world but the true owner. 

Dealing with the heir-at-law of the 
devisee, the learned Chief Justice 
observes : 

“The devisor might have brought eject- 
ment, his right of possession having passed by 
will to his daughter, she could have maintain- 
ed ejectment and so, therefore, can her heir, 
the female pla ntiff." 

He concludes his judgment with the 


observation : 

“ On the simple ground that possession is 
good title against all but the true owner, I 
think the pla ntiff is entitled to succeed and 
that the rule shou'd be discharged.’ 

In the two cases referred to by me, 
the word “ title ” is used to describe 
the interest of a possessor of land, 
who is not the owner. Pollock in 
“ Possession in the common Law 
speaks of possession as a substantive 
right in the nature of property, valid 
against all merely extraneous intru- 


sion and he says: 

“ that a possessor acting as owner has not 
only a personal interest, but a title which is 
effective against all outsiders, end 'eimres to 
the benefit of all who may hereafter be able 
to show a title derived from it, by any form 

ofbequest, devolution, or conveyance, appro; 

priate to the nature of the subject-matter. 
(Bdition of 1888, p. 23). 

Referring to the rights i7iter $e of 

succesgive independent occupiers, who 

aQ trQO 


A ^ A 


««« M r<^ 


true owner. Pollock says: 

“possession being once admitted to be a 
root of title, every poseessiou must ore^t® a 
title which, as against all subsequent 
ders, has all the incidents and advantages of 

ft true title " . 

and he comes to the conclusion that 

the first possessor has a better title 

3 a/1 11 Pn t. nnSSG^fiOr ailU OD^ 


“Possession is good title against all but the 
rue owner.” (See pages 9 d and 96), 

Pollock speaks of a ' possessory 
;itle ” and also uses the expression 
* possessory interest. I may ® 

inother passage from the same learn- 

to me that there is not any real 
suthority for allowing a mere 

Jet up aneUraneous title paramount against 

a po^essory title prior to his own entry. 

This view has been taken by this 
Court in Subbaiya Pandaram v, Moha^ 
mad Musthapha Maracayar (4). 
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There is no mention in the rule in 
question, either of the judgment-debt- 
or, or of persons deriving title from 
him. If an applicant under this rule 
has disputed the judgment- debtor’s 
title to the property, that will not be 
a ground, in my opinion, to disentitle 
him to relief. If the judgment-debtor 
takes no steps to save the property 
and if the party who is disputing his 
title thinks it worth his while to 
apply, will the Court refuse to recog- 
nise his right, on the ground that by 
doing so, it will be recognising a 
claim against the judgment-debtor ? 
Whatever the relations between the 
judgment-debtor and the applicant 
inter se may be, so long as the latter 
is able to satisfy the Court that he 
fulfils the conditions laid down by the 
Rule, it seems to me that he is entiled 
to invoke this provision for his 
benefit. 

Again, can it be said that the legis- 
lature intended to exclude, for ins- 
tance, a person who has been in 
possession of the property, by virtue 
of a purchase or a gift from the judg- 
ment-debtor, but who is unable to 
make out a title against the latter, by 
reason of the purchase, or gift not 
having been by a registered instru- 
ment ? If the vendee or donee is in 
possession for the full period of 
limitation, he becomes the owner, not 
because of the sale or the gift, but by 
reason of his adverse possession, for 
the statutory period. Will it be said 

that he cannot apply under this rule 

before he obtains the full statutory 
title ? 

We have not been referred to any 
case, which has decided the point 
under consideration, either under the 
old Code, or under the present Code. 
None of the cases cited before us 
seems to give us any assistance in 
deciding this question. 

Na7'ayan Y. Amagtidai'2) and N'ara- 
yana Kutti Oounchnv. Pachiammal (3) 
which were relied upon by the peti- 
tioner, have very little bearing upon 
the point, as they are cases which 
deal with the expression “interested 
in the payment of money ”, occurring 
in S. 69 of the Contract Act. 

Having held that, in my opinion, as 
a matter of construction of this rule, 
a trespasser can invoke for his benefit 


the provision contained in R, 89, I 
shall proceed to examine the objec- 
tions suggested to the applicability 
of this rule to the case of a trespasser, 
on the ground that by permitting him 
to avail himself of this benefit, a 
hardship will result to decree-holders 
and auction- purchasers and also on 
the further ground that dishonest 
trespassers will be encouraged to 
make applications under this Rule 
and defeat the rights acquired under 
Court sales. The answer seems to be 
simple. Under the rule, it is only 
persons fulfilling certain conditions 
that can make an application and 
further the applicant must deposit in 
Court for payment to the decree-hol- 
der the amount specified in the pro- 
clamation of sale and for payment to 
i'h® auction-purchaser a sum equal to 
54 of the purchase money. There 

is thus a sufficient safe-guard provided 

in the interest of decree-holders and 
auction-purchasers. As a pre-requi- 
site to the obtaining of an order under 
this rule, the applicant must deposit 
in Court not only the entire decree- 
amount, but also a sum to be paid to 
the disappointed purchaser. Unless 
the interest which the applicant 
possesses in the property is at least 
equivalent to what may be represent- 
ed by the amount he is required to 
deposit into Court, it is not likely 
that he will seek to avail himself of 
the benefit conferred by this provi- 
sion. It has been suggested, that if a 
man has posse.'^sion. before the sale of 
the property even for a day, he will 
be entitled to apply under this rule, If 
the view that I have taken is correct. 
But every occupier is bound to satisfy 
the Court that he has an interest, by 
virtue of a title acquired before the 
sale ; and whether the occupation of 
the applicant amounts to possession 
is a question of fact to be decided in 
each case. Ex hypothesis the appli- 
cant is a trespasser, with a possessory 
title, which the statute of limitation 
has not operated to make absolute, 
and the title of the owner is not 
extinguished but is outstanding and 
an order made under R. 89 does not 
profess to adjudicate upon the adverse 
claims to the property in question- 
If, therefore, a person who haB beenl 
in adverse possession as against th3 
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true owner, say for only a month, 
considers that the interest he possesses 
in the property warrants his deposit- 
ing into Court the amount specified 
in the Rule and applying for the 
setting aside of the sale, although he 
runs the risk of being turned out by 
(the true owner, the day after the sale 
has been set aside, I fail to see why 
|Suoh an applicant should not be able 
'to avail himself of this rule. As 
against the case of a person who, 
having been in wrongful possession 
only for a day, or a month, applies 
under the rule, there is the case of a 
party who has acquired a title by 
possession for almost the statutory 
period, subject to the contingency of 
the read owner turning up and mak- 
ing a claim say within 3 months from 
the period when the sale in execution 
of the decree takes place. The hard- 
ship that will be occasioned to such 
trespasser by negativing his right 
to apply under this rule will be very 
much greater than the hardship that 
may result to a disappointed auction- 
Ifurchaser who loses the property pur- 
chased at the instance of a person who 
has been in possession for a short 
period. 

I would for these reasons hold that 
the order of the subordinate judge is 
right and dismiss the Civil Revision 
petition with costs. 

Oldfield, J . — As however my learn- 
ed brother would confirm the lower 
Court*s order, the Revision Petition 
must, under S. 98, Civil Procedure 
Code, be dismissed with costs. 

Petition dismissed. 
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Venkatasubba Rao, j. 

CAmmaA -alias Krishnaswami Naidu^ 
In Re 

Cr, Rev. No. 382 of !923, Decided on 
23rd November 1923, from the judg- 
ment of Court of Ist Class Magistrate 
of Chittoor Town in Bench Case No. 
69 of 1923. 

♦ Madras Act {III oj 1889) S. 6 — Common 
gaming house need not he open to all. 

* The term * osmmon gaming bouse * must at 
least imply that tbe bouse was one use! aa a 
plaoe of public resort. A common gaming 


bouse is one in wh oh a large number of pe' 
Sons are invited habitually to congregate for 
the purpose of gaming and it makes no d ffer- 
ence (bat the house was not open t^ all per 
sons who might be desirous of using the same 
for gaming. IP. 729, 0. 2.] 

K. Viswanatha Sastriar — for Peti- 
tioner. 

K. N. Ganapntki fo * Public Prose- 
cutor — for the Crown. 

Order — The olfence with whicli the 
accused is charged is that of keeping 
a common gaming house, punishable 
under S. 6 of Madras Act III of l889. 
A common gaming house is defined 
thus ID 15 Hals bury 217 : 

** It ia one in which a largo number of per- 
aoos are invited habitually to congregate for 
the purpose of gaming.” 

In Jenks v. lurpin (1), Hawkins, J., 

says : 

” Neither do I think that it makes any 
difference that the use of the house acid the 
gaming therein was limited to the subscribers 
and members of the club and that it was not 
open to all persons, wbo might be desirous of 
using the same, li this could be set up as a 
defence to an indictment, any indictment for 
keeping a common gaming house might be 
defeated.” 

I am willing to accept this state- 
ment of the law and I do not think 
that this is at variance with that con- 
tained in f^tinivasachaH v. Rex (2), 
where the learned judges, Sir Arthur 
Collins, C. J., and Parker, J., observe: 

** In the absence of any technical definition, 
the term ‘common gaming house* must at 
least imply th^t the house was one used as a 
place of public resort.” 

They do not say what a place of 
public resort is and, in the ciroum- 
stanoes, I am not prepared lo hold 
that the definition given in the Mad- 
ras case is necessarily opposed to that 
given in the English case and in 
Halsbury. 

The next question is, has the evid- 
ence in this case established that the 
accused keeps a gaming house in this 
sense ■? P. W. 3, a dismissed and dis- 
reputable police constable, no doubt 
says : 

** The accused is the owner of the house. 
The accused collects the pool for himself for 
every ‘rung' or ‘run* for the use of liis 
house and for the cost of the cards. The 
accused benefits up to Bs. 13 a day, never lets 

than Bt. 5.’* ^ 

It is extremely unsafe to act upon 

the uncorroborated testimony of a 

(1) 13 Q. B. D., 505. 

(2) 1 Weir 917. 
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witness of this sort. He admits that 
he was himself taking part in the 
game and then turned an informer at 
the request of the Police. The only 
independent witness, who speaks to 
the transaction from personal know- 
ledge, is P. W. 4 and he hopelessly 
contradicts P. W. 3 ; because, accord- 
ing to the former the accused was 
himself a player and he took money 
from the pool whenever he happened 
to be the winner- P. W. 4’s station 
in life is not such as to inspire con- 
fidence, and I am not prepared there- 
fore to act upon evidence of this kind 
and convict the accused. 

It is somewhat remarkable that the 
police should have attempted to prove 
a case of this nature by such worth- 
less evidence, when, according to 
them, it is a notorious fact that the 
accused keeps a common gaming 
house, several persons have from 
time to time complained and the gam- 
ing house has been kept for about 10 
years previous to the prosecution. 

In the circumstances, I set aside 
the conviction and direct the fine, if 
it has been collected, to he refunded 
to the accused. The order as to con- 
fiscation is also set aside. 

Conviction set aside. 
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Krishnan, j. 

Public Prosecuto } — Appellant. 

T. 

Mari Mudali and others — Accused. 

Cr. App. No. 438 of 1^23, Decided on 
4th September 1923, from the 2nd 
Class Magistrate of Perundurai, in 
O. C. No. 710 of 19-22. 

(а) Crimin'il P. C., S. 195 (i ) — Complaint by 
Village Magii^irnte requires no sanction. 

Sanctiou under S. 195 is rot necessary where 
the public servant against whom the oftence 
has been committed is bitnsolf the com- 
plainant. (P 730, 0 2] 

(б) Criminal P. C.,S. 1— Village ^fagi^itrate 
ca-i complainunder Cr, P. C. 

S. 1 of the Code merely means that Village 
Magistrates are not with reference to the pro- 
ceedings before them as euoh magistrates 
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governed by the provisioDB of the Criminal 
Procedure Code and not that they cannot 
complain. ( 730, C 1] 

A. S, Sivakaminathan for Public 
Prosecutor — for Appellant. 

P. Markandeyulu — for Accused. 

Judgment. — This is an appeal by 
the Government against the acquittal 
of the accused of an offence, under 
S. 245, Criminal Procedure Code by 
the Sub* Magistrate of Perundurai. 
The acquittal is based on the ground 
that no sauction had been produced 
under S. 195, Criminal Procedure Code, 
from the District Munsif, the com- 
plainant being the Village Munsif 
whose superior is the District Munsif. 
The complaint that he brought for- 
ward against the accused was for an 
ofifence under S. 183, Indian Penal 
Code. The Magistrate overlooked 
the fact that under S. 19.‘>, Criminal 
Procedure Code, sanction is not 
necessary, when as here the public 
servant against whom the offence has 
been committed is himself the com- 
plainant. In such cases as that, no 
sanction is necessary at all, under 
S. 195 sub sect. (1) cl. (a). 

All argument has been put forward 
by the learned Vakil for the accused, 
with reference to S. 1 of the Criminal 
Procedure Code, That section says 
inter alia that nothing contained in 
the Criminal Procedure Code shall 
apply to heads of villages in the 
Presidency of Fort St. George. This 
is S( ught to be read, as meanir g that 
he Village Magistrates could not 
complain or be tried under the Code, 
because this section excludes the 
applicability of the Code to heads of 
villages. Obviously this is not the 
meaning of the provision at all. It 
simply means that in his official 
capacity, is Village Magistrate, that 
is in the proceedings he take- as 
village Magistrate, he is not govern- 
ed by the Criminal Procedure Code. 
This has nothing to do with his 
coming forward in any criminal case 
as a complainant, as in this case he* 
has done. 

The order of acquittal must be set 
aside and case sent back to the 2nd 
Class Magistrate, Perundurai, for dis- 
posal according to law. 

Acquittal set aside. 
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Schwabe, C. J. and Wallace, J. 

P, Kanniappa Chettiar and others — 
Defendants — Appellants. 

V. 

Pamchaniraiyar an I another — 
Plaintiffs — Respondents. 

City Civil Appeal Nos. 51 to 57 of 
1921 and Civil Mis. Petition Nos. 900, 
902, 904, 903, etc., Decided on 7tli 
December 19iJ. 

Madrti s City Tenant.^ Protection Act (III 
of 1922)^ Ss. 9 and 10 — S. 9 apjjlies to pending 
suits but njt where decrees are executed — 
During appeal applicatioi lies to appellate 
Court — Scope of S. 10 considered. 

A trusted of a tstuple cai validly grant a 
lease ot' temple laade for building purposes 
for a term of ’il yeirs w.th ii option for the 
tenant to rouow it for tae lif3 por iod at an 
enhanced rate. (P 735 C 1] 

S. 9 was iatdudei to a pp y to cases in which 
the suits were paaiiag aid alij where suits 
have resulted iu decrees but nos where deforces 
have been executed. (-16 Mai. 838 Dies.) An 
appeal isreaily co3tiQua;.iou of proceedings in 
the suit and is only a further stage in the 
same and therefore an appucatioa under S. 9 
wog.ld lie huriog the pendency of t e appeal to 
the appellate Court. IP 73i C 2, P 732 C 1, 2] 

S. E, Sankara Ayyar — for Peti- 
tioner. 

Z. Ramachandra Ayyar 

ist Reepondentin Person. 

Schwabe, C. J. — These are appeals 
from the decrees of the City Civil 
Court for ejeebmant and mesne profits. 
The plaintiff is a lessee from the 
trustees of a temple of the lands in 
question which have been sub-let to 
the defendants in smaller portions. 
Several grounds of appeal were raised 
in the notice of appeal, but they have 
all been abandoned before us except 
one ground, namely that amount 
awarded for mesi e profits was award- 
ed without any c-videnoe before the 
Court to justify the amount. The 
plaintiff had alleged in his plaint that 
the proper rent of the land is so much. 
The defendants in their written state- 
ments had not admitted that that 
figure was correct. Without hearing 
any evidence, the learned Judge 
accepted the figure as given in the 
plaint. In my judgment there was no 
justification for that, and in the 
absence of evidence to the contrary, 
he ought to have taken not that 
figure but the figure of the rent 


actually being paid by the vari- 
ous defendants. We are told that 
nothing was said about the matter in 
the Court below, and that the plaintiff 
does not accept the view that the 
rents actually payable are the proper 
rents. In the circumstances of the 
cases I think it is right that these 
oases should be sent back to the Judge, 
City Civil Court, for an enquiry into, 
and on proper evidence to decide, the 
proper amount payable for mesne 
profits. 

But the important question before 
us is rather raised by petitions pre- 
sented to this Court by the various 
defendants under the Madras Act III 
of 1922. That Act came into opera- 
tion after the decrees in these suits 
but before the execution of those 
decrees, which, in fact have never 
been executed, this Court having 
granted a stay pending the hearing of 
these appeals. The applications are 
under S. 9 of that Act, which section 
provides in certain cases for the 
purchase by a tenant of his landlord’s 
interest in the land. It is contended 
on behalf of the plaintiff that that 
section has no application to a case 
where a decree for ejectment has been 
made, as I understand the argument, 
whether an appeal is pending from 
that decree or not or whether a deoeee 
has or has no5 been executed. The 
argument is mainly based on the 
decision in A. A. O. No. 182 of 
1922, Latifa Bibi v. Mottai Armnal 
(1). In that case, the decree for 
ejectment had been passed, had 
come up to this Court on appeal and 
had, on appeal, been confirmed : but 
the decree had not been executed 
when the petition for leave to pur- 
chase under S 9 was made. It was 
held that, the decree having been 
passed and confirmed, the Court had 
no jurisdiction to grant the petition. 
That these suits are pending in this 
Court, I think, clear from a senes 
of decisions, which decide that in 
this country an appeal is really a 
continuation of the proceedings or, 
as it has been put. is a stage in and 
part of the proceedings in a suit. 
vide Kristnamachariar v. Mangam^ 


(1) 1923 Mad. 320—46 Mad 
271 — 17 M.L.W, 341- 
233—32 M.L.T. 290. 


836—44 

(1923) 


M.L.J. 

M.W.N. 
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mal (2), Settappa Ooundan r. Muthiah 
G-oundan (3), Kamayya v. Papayya (4), 
aad particularl 7 the very learned 
Judgment of Mookerji, J., in Rai 
Charan v. Biswanath (5). See also 
the decision of the Privy Council in 
an appeal from Ceylon, Ponnamma v. 
Arumugam (6). In Latifa Bi v. Mottai 
Ammal (t), the Court based its Judg- 
ment mainly on theview that, because 
S. 10 in terms applied the provisions 
of this Act for compensation for 
tenants to cases where there had been 
decrees for ejectment which had not 
been executed, it followed that S. 9 
was not applicable in such cases. 
But, it is to be observed th' t S. 10 
also applies the compensation sections 
to cases in which suits are pending, 
and on the sauie argument, it would 
follow tliat S. 9 need not apply to 
cases where suits for ejectment are 
pending, whereas in fact S. 9 applies 
principally to such cases. The answer, 
in my judgment, is that S. 10 is deal- 

compensation cases, and 
b. 9 IS dealing with cases of purchase 
and IS in itself a complete Code for 
those cases ; and on an examination 

of b. 9 It IS clear that it is intended 

to apply to cases in which suits are 
pending and cases in which suits 
have resulted in decrees but such 
decrees have not been executed, 
because in sub-section (3), it says that 

conveyance of the 

kt price fixed 

by the Court being made, “ any decree 

or order m ej^ectinent that may have 

been passed but which has not been 
executed shall be vacated, ’’ and there 
would be no meaning to be attributed 
to those words at all if it was not 
contemplated by that section that 
application could be made in cases 
where a decree had been passed, but 
had not been executed. 

In my judgment all these cases 
come directly under S. 9. The tenants 
are persons who would be entitled 
to compensation under S. 3. They 
have made their applications with- 

^( 2 ) ' [1902]' 2‘6 Mad. 91 (F.B.) ' ' ' 

(3) [1908] 31 Ma' . 263-4 M.L.T. 77. 

(4) 11916J 40 Mad. 259—32 M.L J. 477—21 
M.L.T. 83— (1917) M.W.N. 217—37 I.C. 
414—5 L.W. 588 (F.B.) 

(5) (1914j20C.L.J. 107— 26 I.C. 410, 

(6) [1905] A.C. 383—74 L.J., P.O., 102—92 

L.T. 740-31 T.L.B. 524. 
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in 15 days after the date of the 
coming into force of the Act, and 
they have made their applica- 
tions to the proper Court, namely, 
this Court, in which the suits were 
then pending. In my Judgment, if 
ti ere had been no appeal pending, 
they could properly have made their 
applications to the City Civil Court, 
because in my view, it was the inten- 
tion, and must have been the inten- 
tion of this Act that, after the decree 
but before the execution at any time, 
application could be made to the Court 
having had control of the suit. 

It follows from what I have said 
that I do not agree with the decision 
in Laiifa Bi v. Mottai Ammal (1) — I do 
not think that it makes any ditference 
that the decree of the City Civil Court 
in tnat case had been affirmed by this 
Court, so long as the decree had not 
been executed. 

Under S. 9 we have to fix the price 
according to the market value of the 
land on tbe date of the order and for 
this purpose “land” means “the inter- 
est in the land and all other interests 
which the landlord can convey under 
any power.” For the assistance of 
the Court in fixing that value, this 
matter must be referred to some suit- 
able person. The principle of the 
valuation in such a case will be to 
ascertain the market-value of the 
plaintiff's interest in the land as'on the 
date of tbe order, that is, today. In 
arriving at that market- value, he will 
have to take a reasonable rent from 
the day of the expiration of the notice 
to quit until to day. and then to 
capitalize the value of the rent for 
the remainder of the plaintiff’s term, 
less, of course, the amount of rent for 
the balance of the term which the 
plaintiff had to pay to his superior 
landlord and which will now become 
payable by the tenants. He will take 
into account any enforceable power 
to renew that the plaintiff may have. 

The question of mesne pmfits which 
we propose to remit to the City Civil 
Court will become unnecessary for 
docision in the event of the price 
fixed for the land being paid, and 
therefore the further hearing before 
the City Civil Court must be stayed 
pending the final disposal of the peti- 
tions under S. 9. 
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The appellants have succeeded in 
this appeal. It is true that the main 
part of the argument has turned on 
the petitions, but they were entitled 
to come here and complain that an 
order for mesne profits was made aga- 
inst them which was wrong, and the 
usual result will follow that the first 
respondent must pay the costs of the 
appellants — one set. It might have 
been a case where we should order 
less coat to be paid but for the fact 
that the first respondent has refused 
to admit the right of the appellants 
under S. 9, and it is by reason of that 
refusal that this appeal has really 
been substantially fought. 

The appellants have brought the 
superior landlord before the Court 
quite unnecessarily and quite wrong- 
ly, and they must pay for having 
done so his costs — one set. 

The further consideration of the 
petitions will be adjourned until Mon- 
day the 8th instant. The question of 
costs on the petitions is re8er7ed. 

Wallace, J.-I agree. I only wish to 
say a word or two on the interpreta- 
tion of Ss. 9 and 10 of Act III of 1922. 
S. 10, as I read it, is intended to intro- 
duce into the obligation for compen- 
sation by landlords to tenants, a 
similar species of relief proceeding 
parallel with the trial of the suit and 
postponing the obtaining of a decree 
or preventing its execution when ob- 
tained, as S. 9 applies to the privilege 
granted to tenants to purchase the 
landlord's right. S. 9 obviously ap- 
plies to pending suits, otherwise a 
reference to asummons is unmeaning, 
and it also applies to suits in which 
decrees have been passed but not 
executed, as sub-S. (3) clearly indica- 
tes. It therefore applies to both the 
stages of suit which are contemplated 
also by S. 10. I therefore must dis- 
agree with the Judgment of Spencer 
and Venkatasubba Rao, JJ., in Latifa 
Bi T. Mottai Ammal (1) in so far as they 
interpret the omission of S. 9 in S. 10 
as implying that S. 9 cannot apply to 
suits in which a decree has been pass- 
ed before the Act came into force, 
although not executed. The whole 
object of 8. 9 appears to me to be to 
allow the tenant who is liable to eject- 
ment, whether under a decree or not, 
.> i rohase the landlord’s right. So 


long as the decree for ejectment has not 
been executed, whatever the reasons 
for non-execution may be and whe- 
ther or not they were due to an appli- 
cation by the tenant himself for stay 
of execution do not matter and cannot 
affect the applicability of the section. 

In the present case, S. 9 in terms 
applies. There are suits instituted 
against the defendants and decrees 
which have not yet been executed ; 
and there are applications put in by 
them, within 15 days of the coming 
into force of the Act, to the Court, that 
is this Court, before whom the suits 
(in their stages as appeals) were then 
pending. Therefore the defendants 
are fully entitled to take advan- 
tage of S. 9 and have their applica- 
tions under S. 9 heard and deter- 
mined. 

I therefore fully agree with the 
order proposed by the learned Chief 
Justice. 

[These Petitions came on for final 
hearing after submission of the Offi- 
cial Referee's report on 14th Decem- 
ber, 1923.] 

[These Petitions coming on foi 
further hearing on Monday, the 8th 
January 1924 the Court made the 
following] 

Order. — The parties having failed 
as to price of the lands, we refer the 
matter to the Official Referee to fix 
the price of the lands, on the princi- 
ples laid down in this judgment and 
to report to us accordingly. 

Schwabe, C. J. — These appeals 
were remanded, for a finding to the 
Official Referee and they come to us 
on report. The relevant facts are 
that the trustee of a temple granted 
a lease to the 1st respondent of cer- 
tain building lands, and he sub-let 
part of these lands to the petitioners. 
On an attempt to eject the petitioners 
by the respondent, the petitioners 
under the Madras Act, III 1922, 
which had come into operation mean- 
while, claimed to purchase the Res- 
pondent's interest and the matter 
was referred to the Official Referee 
to determine what the value of the 
Respondent's interest in the land 

was. , ^ , 

The Official Referee has reported 

and he has fixed the proper annual 
rent of the property; he has deducted 
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therefrom what he considers a proper 
proportion of the rents, rates, etc,, 
payable to the superior landlord, the 
trustee of the temple, appropriate to 
the petitioners’ portions of land; he 
has capitalized the amount payable 
on a per cent, basis. In respect 
of the last I do not agree with the 
basis on which he has capitalized. 

I think that in a matter of this kind, 
a 6 per cent, basis is quite sufficient, 
as the amount of the Court interest al- 
lowed is about the amount that can 
be obtained by investing in Govern- 
ment securities and I see no reason 
at all why in arriving at a figure in a 
case of this kind we ought to assume 
that the person receiving money will 
invest it at a higher rate of interest 
in some speculative form of invest- 
ment, As regards the deduction of 
amount for rents, rates, etc., payable 
to the superior landlord, it is not at 
all clear that it is a proper deduction 
to make, because there is no provi- 
sion in the Act under which the supe- 
rior landlord can be made to look to 
the sub-tenant who is taking over 
part of the interest of the tenant and, 
in the absence of an agreement by 
the superior landlord, the tenant 
would be left to pay him at any rate 
the rent in respect of those portions. 
This is merely a matter of adjust- 
ment. If that liability is to be left 
totally on the shoulders of the tenant, 
it is obvious th it the sub tenant can- 
not, in arriving at the amount pay- 
able by him for compensation, have 
the sum worked out on the basis that 
these amounts would be payable by 
him. However, we are informed that 
it is possible that the superior land- 
lord will come to terms with these 
tenants under which he will take the 
rents, rates, and such like payments 
from them and relieve the tenant 
protanto. This case had better, 
therefore, be adjourned to Monday 
next to see if any and what terms 
could be come to in that respect. 

That leaves an important question 
and that is whether the lease by the 
temple trustee b^ing for 21 years with 
an option to the tenant to renew it 
at the end of the 21 years at an en- 
hanced rent is good or bad. It has 
been held by the Official Referee that 
the second 21 years, that is to say. 


the option period, is not to be taken 
into consideration in arriving at the 
compensation, because in his view 
that option is bad in law on the 
ground that the trustee had no power 
to enter into a lease for that period, 
as he looks upon it as a lease for a 
period of 42 years with liberty to the 
tenant to determine it at the expiry 
of 21 years, and holds that the lease 
is void. I do not agree with him. 
The question to be determined in such 
cases is whether it is a lease that a 
prudent man would make under the 
circumstances in the interests of 
himself if it were, his own property, 
or in the interests of others if he was 
doing his best for them. The Indian 
Trusts Act provides in the case of 
ordinary trustees for the length of 
lease which they may grant and this 
lease is for a period longer than 
would be allowable under that Act, 
but that Act expressly does not in- 
clude trusts like the present trust. 
It may be a very good guide in arriv- 
ing at the answer to the question 
whether this was a proper agreement 
to enter into because one would as- 
sume that the legislature in fixing a 
period as between an ordinary t^’ustee 
and a cesti qui trust was considering 
what was reasonably a prudent thing 
for a trustee to do with trust pro- 
perty. But in this case there is 
an element which comes into con- 
sideration which does not appear 
to have entered into the consideration 
of the legislature in passing the 
Indian Trusts Act and which, in my 
Judgment, removes this case outside 
any consideration based on t^ at Act 
altogether and that is that the lease 
in question was a building lease. The 
whole object of the lease was to turn 
agricultural or undeveloped land into 
building land, that the tenant under 
the lease should build upon the land 
and pay an enhanced rent over and 
above the agricultural rent because 
he was going to build upon it, and 
that at the determination of the 
tenancy the structure should fall in 
to the landlord at a valuation. It is 
obvious that no one is going to enter 
into an agreement of that kind unless 
he has a reasonable time before him 
to make it remunerative ; and so 
find in England that it has been held 
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as regards trustees who are letting 
any land for building purposes on & 
ground rent that the minimum period 
is 60 years and the maximum 99 
years. Here where we are dealing 
with town property we find that the 
trustee enters into an agreement for 
21 years with an option of renewal 
at an enhanced rent for 41 years, I 
can find nothing unreasonable or 
unlawful in the transaction at all, and 
I am quite clear that the opti >n that he 
has granted in this case is perfectly 
valid, and that being so, it is neces- 
sary that the option of 21 years 
should be valued. In arriving at that 
valuation I think we must first enquire 
what the rental value of the land is. 
With some hesitation I have come to 
the conclusion that the Official 
Referee’s figure is the right one. The 
matter was before him; he saw this 
land and enquired into the matter; 
and though 1 am clear that he has not 
erred on the side of liberality, I think 
there is not enough for us to disturb 
his finding in that respect. Therefore 
we must take the same rate as he has 
taken for the period down to the end 
of 21 years for the option period. 
Then again, that will be subject to 
the question which is still left open 
as to whether it is to be reduced or 
not by reason of the amounts for 
rents, rates, etc., which are payable 
to the landlord and that will again 
have to be capitalized on the same 
basis that I have held is right in res- 
pect of the other sum, that is, 6 per 
cent- As, however, this decision is 
not binding upon the supperior land- 
lord and it will be open to him, if he 
is so advised, notwithstanding this 
judgment to litigate the question as 
to whether this option is good or bad, 
it has been agreed between the parties 
that the amounts found due for the 
21 years period shall be paid into 
Court and invested, that the income 
thereof shall be paid to the 1st res- 
pondent untU the renewal has b®®ri 
granted, or it has been fiually decided 
that the trustee is-noi; bound to grant 
it, and that the amount shall be paid 
but to the Ist resoondenfr or in proper 
pfqportip;! to the jjeJiitioners if and 
when that course l?ecomes possible by 
f^son^of the 'final determination 

ihattfer/ By reason ^^f this 



a nount remaining in Court there 
must be liberty to apply to City 
Civil Court. The compensation for 
the other period will, of course, be 
paid to the 1st respondent. No order 
as to costs. 

Wall ace, J. — I agree. 

The Court made the following 

Order. — The parties have now come 
to an agreement on the basis for our 
preliminary judgment of December 
the Ufch. That agreement signei by 
the vakil for the appellant and by 
the 1st respondent with the statement 
of account annexed will be filed and 
the decree drawn up accordingly. 
There will be liberty to apply to the 
City Civil Court in respect of this 
matter generally. 
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Wallace, J. 

Muthiah Chcttu^ In Re, — Petitioner. 


Cr Rey. Case No. 636 of 1923 and 
Cr. Rev. Pet. No. 506 of 1923, Decided 
on 11th December 1923. 


Criminal Pro '.edure Code, 8 .^56^ Accused 
is entitled to cross eximine proiscution 
nesses even before charge. 

Even before charge is framed an accused ia 
ontitled to crjs* examiae the wltQe>s3< for the 
prosecutio:^. Refusal to allow suob cross exa- 
mination is in contravention of the law and 
is illegal. ^ 

K V. Kriskvaswamy Aiyai — for 

Petitioner. 

V. L. Ethiraj for Public Prosecutor 
— for the Crown. 


Order. — No Magistrate or Court can 
refuse to allow an accused person to 
cross examine prosecution witnesses, 
before charge is framed, and the 
Magistrate’s procedure in refusing to 
allow such cross-examination was 
most irregular and in contravention 
of the law. Without going into the 
larger question whether that pro- 
cedure has rendered illegal, the charge 
framed, on evidence so irregularly 
taken, I consider that the fairest 
course to the accused is to cancel the 
charge and direct that the cross-ex- 
amination of the witnessts be now 
permitted. I direct accordingly. 

... Petition allowed. 
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Ktjmaeaswawy SASTkI, j. 

Agnes Isabella Campbell and another 
— Plaintiffs. 

V, 

C. Audikesavula Naijuiu and others 
— Defendants. 

Civil Suit No. 257 of 1931, Decided 
on 2nd April 1924. 

(а) Limitation Actt ArtSt 147 and 148. 

The period of limitation for a suit for fore- 
closure or sale, or for the redemption of an 
English mortgage is 6} years under Arts. 147 
and 148 respectively. 

(б) M rtgagor and mortgagee —English 
mortgage— Mortgagee is erdi arUy entitled 
to post diem interest after the due date but not 
compound interest ~ M irtgagze even entitled 
iopouer of sole r.ontamei in the mortgage does 
not disent tle mortgagee to p?s« diem interest 

The mortgagee of an English mortsage is 
entitled to post'-diem interest up till the date 
of redemption at the same rate as that pro- 
vided for in the document for the period 
fixtd for payment unless the terms of the 
document show that the parties tuteoded 
that no interest should be paid subsequent 
to the date when the mortgage-money falls 
due. (Case law reviewed). The mortgagee 
is however not entitled to compound interest. 
A power of sale to the mortgagee on failure 
of the mortgagors to pay the amount with 
interest on the due date does cot impliedly 
destroy right to subsequent interest. 

★ (c) T. P. Act— -Applicability. 

T.P. Act 1882 only lolifies the general prin- 
ciples of equity. Where an English 
mortgage executed, in 1874 was sought to be 
redeemad in 1921 held tbemanter in which 
accoutis are to betaken is that contained in 
Sect. 76 (b) of the Act. IP. 741, O. 1.) 

1. V. Ramanuja i?ao— for Plaintiffs. 

Messrs P, Hadhakrishnayya, S. 
Alasingarachar* and V. 8. Govinda 
CAan— for Defendants. 

Judgment. — The plaintiffs sued to 
redeem the property mentioned in 
the plaint, which was mortgaged 
on the 17th July, 1874, to secure the 
sum of Rs, 8,450 with interest at 12 
p. c. per annum. The mortgagee 
was in possession of the property. 
A decree was passed on the 2nd of 
March, li^22 declaring that the 
plaintiffs are entitled to redeem the 
mortgage and directing accounts to 
be taken of the amount due to the 
defendants for principal and interest, 
of the rents and profits of the mort- 
gaged property, of the sums paid 
for rates, taxes and other public 


charges, of the sums paid by the 
defendants for the due management 
of the property and of the sums paid 
for necessary repairs. The matter 
was referred to the Official Referee 
who has submitted a report. Objec* 
tions have been taken by the plain’ 
tiffs; but the defendants have filed 
no objections. The objections pres’ 
before me are that, as there 
was no provision for payment of 
interest after July 1879, the Official 
Referee was wrong in giving post 
diem interest, at the bond rate, and 
the defendants are only entitled to 
interest by way of damages, at 6 
per cent, for six years, and that in’ 
stead of applying the income received 
by the mortgagee, first in reduction 
of public charges, repairs and then 
of the interest payable, the Official 
Referee has taken an account of each 
year, adding up the total charges 
and the interest etc., deducting from 
the amount so arrived at, the income 
for the year, leaving a balance 
against the mortgagors and has 
allowed upon that balance 12 per cent, 
per annum. This is in effect giving 
compound interest. 

The first objection relates to post 
diem interest and this turns upon the 
terms of the mortgage. The deed of 
mortgage recites that the mortgagors 
grant and convey the property 
specified in the mortgage to the 
mortgagee, “ to have and to hold the 
said premises unto and to the use of 
the mortgagee,’* his heirs and assigns 
subject to the following proviso : — 

“ provided always tbat if tbe said John 
William Ooxe, E. W. Coxe, J. H. Coxe, T. P. 
Coxo and Agees Itabella Coxe, their heirs, 
executors’ a'lmioistrators, representatives or 
as«igoB shall pay unto the said Caackoo 
lyaloo Naidu his executors, admiDiatrators, 
represectatives or assigns tbe sum of Rs. 8,450 
on or before the 1st day of July, 1879, to- 
gether with interest for tbe same in the mean- 
time a^’isr the rate of 13 p'>r ceat, per annum, 
without any deduction, then the said Oan- 
ckoo lyaloo Naidu, his heirs or assigns, 
will, upon the request and at the cost of tbe 

said Johu William Coxe 

their, or any of their heirs, executors, almi* 
nistrators, representatives or assigns reconvey 
the hereditaments, herebv granted to the 

use of the said John William Coxe 

tbeii', Of any of their heirs and assigns or as 
they, or he shall direct; but if default shall bs 
made in payment of the said sum of Ba. 
8,4a0, or the interest thereon in tbe mannef 
aforesaid, or any part thereof respectively, on 
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the Istday o? Jaly* 1879, it ahill b3 lav^fui for 
the laid Ganokoo lyaloo Kaidu, his heirs, 
executors, aimiaistrators, representatives, 
or assigns, without any further consent, on 

the part of the said John William Coce 

their, or any or either of the'r 

heirs, or assigns, to sell the hereditaments, 
hereby granted together or in parcels and 
either by public auction or private contract 
with power upon any such sale to make any 
stipulations as to title or evidence of title, or 
otherwise, which the said Canckoo lyaloo 
Naidu, his heirs, executors, or assigns shall 
deem proper and also with fall power to buy in, 
or rescind, any contract for silaofthe sa d 
premises and to resell the same, without 
being responsible for any loss occasioned 
thereby." 

The deed goes on to provide that 
the mortgagee, his executors, .adminis- 
trators representatives, or assigns: 

‘‘shall hold the monies to arise from any 
such sale upon trust in the first place there- 
out or to reimburse himself, or themselves, or 
pay and discharge all the costs and expenses 
attending, incurred in or about such sale or 
otherwise in respect of the premises and in 
the next place to apply such monies in or to- 
wards satisfaction of all and singular the 
monies for the time being, owing on the 
security of these presents and to pay the 
surplus (if any) of the said premises unto the 
said John William Ooxe, E. W. Coxe, J. H. 
Ooxe. T. P. Coxe and Agnes Isabella Coxe, 
their or any or either of their executors, 
administrators, representatives, or asshgos.** 

The deed goes on to state that the 
mortgagors will pay the mortgagee 
the sum of Rs. 8450 together with 
interest for the same in the mean" 
time, after the rate of 13 per cent, 
per annum on the 1st day or July, 
1879, without any deduction. 

The deed is thus a deed of English 
mortgage falling within the defini- 
tion of S. 58 (e) of the Transfer 
of Property Act, which runs as 

follows ^ ^ 

“ Where the mortgagoa binds himseJt to 
repay the mortgage money on a certain date 
and transfers the mortgage propsrty absolu- 
tely to the mortgagee but subject to a proviso 
that he will retransfer it to the mortgagor 
upon payment of the mortgage money ai 
agreed, the transaction is called an English 
mortgage.** 

In oases of English mortgage, the 
article of the Limitation Act, which 
is applicable to suits on the mort- 
gage is Art. 147, which runs as 


follows ; — 

“By a mortgagee for foreclosure or sale— 
60 years— when the money secured by the 
mortgage becomes due**. 

The period of limitation presorib^, 
under Art, 148, which relates to suits 
against mortgagees to redeem or to 
recover possession of. immoveable 

1934 M/93 & 94 


property mortgaged is also 60 years. 
Art. 133 which applies to mortgages 
other than English mortgages 
provides for period of 13 years. 

If therefore, the mortgagee’s heirs 
filed a suit against the mortgagor’s 
heirs for the sale of the property, 60 
years would be the period of limita- 
tion and not 12 years, under Art 133. 
There i-V therefore, no force in the 
contention of the vakil for the plain- 
tiffs that assuming that po.si diem 
interest can be granted and it is a 
charge on the property, interest can- 
not be given, for more than 13 years, 
as the remedies on the mortgage 
would become barred by that date 
under Art. 172. 

The contention of the vakil for the 
plaintiffs is that the mortgage money 
was repayable on the 1st of July 1879, 
that in default, the remedy given to 
mortgagee is to sell the property, by 
public auction or private contract, 
that the preamble to the mortgage 
shows that there was a previous mort- 
gage which gave the right of sale 
and the mortgagee was going to exer- 
cise that right, that the mortgage in 
question was executed inter alia to 
prevent the sale, that part of the con- 
sideration was the giving up of the 
right to bring the property to imme- 
diate sale by the mortgagee, that the 
power of sale is not an ordinary 
ixcident, attached to every mortgage, 
but an extra power conferred and 
that where such a power is conferred, 
it must be taken that the parties pro- 
vided a remedy to be enforced at once, 
if the mortgage money be not paid. 
He referred to Chajmal Das v. Brij 
Bhukan Lai (1), Mathura Das v. Raja 
Narain Bahadu*’ (3) Bindesri ILaik v. 
Ganga Saran Sahu (3) and Badi Bibi 
Sahiba v. Sami Fillai (4). It is argu- 
ed that there is no presumption that 
post diem interest is to be paid in all 
cases, that where from the express 
terms of the document it is clear 
post diem interest is not payable, it 
cannot be granted by the Court except 
by way of damages for breach of con- 


L) [1895] 17 All. 511— 22 I. A. 199—6 Sar. 

2) l?l97fi9°AU. 39-23 I. A 138-1 O.W.N. 

52-6 M.L.J. 314-7 S.r. 88 (P. O.) 

31 [18981 ao All. 171— 35 I. A. 9—* O. W. N. 

129 — 7 Sar. 27S (P. O.) 

4) [18951 18 Mad. 257. 
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tract to pay which damages could not 
form a charge on the property and 
would be subject to the usual rule of 
limitation applicable to suits for 
damages and that it is only when the 
document is not clear and two views 
are possible, Courts can follow the 
rule, which gives the lender interest 
on his money. 

The contention for the dtfendants 
is that where a person promises to 
pay on a certain date and fails to do 
so, there is a presumption that the 
parties intended that inlerest which 
was payable till that date should con- 
tinue to run till payment, that where 
a power of sale is given a mortgagee 
exercising it after the date of default 
would be entitled to retain in his 
hands interest, up till that dat'% even 
though his remedy by way of a suit 
on the mortgage may be barred, that 
the mortgagor who seeks to redeem 
cannot be in a better position, that so 
far as limitation is concerned, post 
diem iLterest. whether given as in- 
terest or damages, should be pail 
until at least the right to sue on the 
mortgage is barred and that in the 
present case the mortgagee is entitled 
%o post diem interest, as allowed by 
the OlHcial Referee anl reference has 
been to Gh ntoyya v. Fapayya 

(5), Mali Singh v. Ramohari Singh (6), 
Daudbhoi Rombhai v. Duudbai Allibhai 

(7) , Motan Mai v. Muhammad Bakhsh 

(8) and Dingle v. Coppen (9) and Fisher 
on Mortgages Chapter IV. 

So far as /JosMttm interest is con- 
cerned, though there is a conflict of 
authority, as regards the earlier 
Madras cases, I think the later deci- 
sions lean in favour of granting post 
diem interest, unless the terms of the 
document show that it was the inten- 
tion of the parties that no interest 
should be paid subsequent to the date 
when the mortgage money falls due. 

In Chajmul Das v. Brij Bhukan Lai 
(1), their Lordships of the Privy 
Council were not prepared to dissent 
from the view of High Court that 

(5) [igro 23 Mad. 534. 

(6) [1897 24 C al. 699—1 C.W.N. 437 (F. B.) 

(7) [18901 14 Bom. 113. 

(8) 1022 Lah. 251—3 Lah. 200—42 P. L. R. 

1922 iF B.) 

(9) [1899J 1 Oh,726— 68 L. J.Ch. 337- 79 L. 

T. 693—47 W. K. 279. 


post diem interest was not payable, 
in respect of the mortgage sued on 
and that damages could be awarded 
“at the rate which could facie 

be the same as that provided by the 
bond during the two years, although 
there is no rule of law making the 
rate necessarily the measure of dama- 
ges.” 

In Mathura Das v. Raja Narain 
Bahadur (2), the deed of mortgage 
dated the 17th of January 1880 prt>. 
vided for payment of the principal 
within one year, with interest at Rs. 
0-1-6 per mensem. The borrower 
agreed that he would not transfsr the 
mortgaged property, until payment 
of both the principal and interest and 
that the amount paid should be first 
credited to the payment of interest 
and the balance, after that, should go 
to reduce the principal. A suit was 
filed in 1891. The defendant con- 
tended that interest was not payable 
after the expiry of one year and that 
in any event such interest was not 
chargeable on the property and could 
not be claimed for more than six 
years, for breach of promise to pay. 
The Subordinate Judge awarded only 
one year’s interest and held that the 
claim for interest, by way of damages 
for breach of promise to pay would bo 
barred within six years. The Allaha- 
bad High Court affirmed this decree. 
On appeal, their Lordships of the 
Privy Council reversed the decree of 
the High Court and held, that the 
mortgagee was entitled to post diem 
interest, at the bond rate and obser- 
ved : — 

“The piovj'sion fer applying payments to re“ 
duclion of iutcre&t poii ti strongly lo the expec~ 
tation of the parties thd,i the trausaction will 
not be closed when the fixed day <f payment 
airive5. The const. i.ctio . of the High Court as- 
cribes to t -o pai tie» an intei.tion that, however, 
payment may be celayed bey< nJ the fixed day, 
the debt ehail cari y i o interest, that the credi- 
tor slall hare lo nmody provided by contract 
but shall be driven to treat the contract ss 

broken and to seek for uamages, which Be in 

the discretion of a Jury or a Court, and are 
subject to a diffei6i.t law of presetiption.** 

They were of opinion that in the 
contract sued on, the words ‘the 
amount’ in the clause ‘that if the 
mortgagor fails, the mortgagee may 
proceed to realise the amount^ obvious- 
ly meant the amount of principal and 
interest up to the time of realisation. 
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In Bindeari Naik v. Ganga Saran 
Sahu (3), the suit was on two deeds of 
mortgage. The first provided for the 
repayment of the debt in two years, 
with interest at Re. 1-8-0 a month 
and the second provided that the debt 
should be repaid, on the day when the 
first loan would become due and at 
same rate of interest. Both the mort- 
gages were by conditional sale. The 
High Court held that post diem inter- 
est was not payble under the terms of 
the documents; but their Lordships of 
the Privy Council were of opinion 
that the clause, that in default of 
punctual payment, at the end of each 
year, the mortgagees were- to be at 
liberty to treat the unpaid interest 
as principal and to recover it from 
the mortgaged property, showed 
that the parties contemplated 
diem interest, as being chargeable. 
Both these cases proceeded on 
the construction of a particular 
document and I can find no 
general rule enunciated, which would 
apply to all cases of post diem 

interest. 

In Badi Bibi Sahibal v. Sa7ni Pillot 
(4), the deed of mortgage was executed 
in 1875. Interest was to run, at 
7 per cent, per annum, and the sura 
was payable on the 30th of October, 
1878. It was held by Muthusami 
Aiyar and Best, JJ., relying upon 
Cook V. Fowler (10), Ondri Koer v. 
Bhubaneswar i Coomar Singh (11) and 
Manaab Ail v. Gulab Chand (12). 
that since the instrument did not 
nrovidefor interest post diem^ any 
claim in the nature of a claim for such 
interest could be allowed, by way 
of damages only, and was not a 
charge on the land and that it was 

barred by limitation. r » r • 

In Thayaf Anmal v. Lakshmi 

Ammal (13), Best and Subramania 
Aiyar, JJ., held that post diem interest 
was only claimable as damages and 
that it was barred by limitation. The 
suit was on a mortgage dated 16th 
February 1880, and it was filed in 
1893. Subramania Aiyar, J. in an 
elaborate judgment, held that where 
a mortgage document does not provide 

(10) 11874) 7 H L 37—45 L. J, Oh. 855 

(11) [18931 19 Cal. 19. 

(13) 11888) 10 All. 85—1887 AWN 393, * 

(13) [18951 IB Mad. 351. 


for post diem interest, the plaintiff 
can only claim it as damages, for 
withholding the money and that such 
a claim would be barred, unJer Sect. 
116 of the Limitation Act. if the suit 
is filed more than six years after 
date, when the principal money 
became payable. The later deci- 
sions of Subramania Aiyar, J., which 
I shall refer to, however, show that 
the learned Judge changed his 
view on the question. 

In Pe ida Subbaraya Chetti v. Ganga 
Razulungara (14), the suit was on a 
mortgage and the principal amount 
was payable on the 24th of July 1886. 
The amount secured by the mortgage 
was arrived at, by calculating the 
principal and interest due on previous 
loans and the mortgage was expressed 
to be for securing the payment of 
that principal, together with subse- 
quent interest, that may accrue 
annually. It also provided for com- 
pound interest. The learned Judges 
Shephard and Davies, JJ, after 
referring to the above facts 
observed- 

“These provieions are more coosistent than 
otherwise with an intontion, which in itself 
is the most probable one. wheo, to use the 
language of the Judicial Committee, regard 
is had to the ordinary expectations of persons 
entering into a mortgage transaction, 

and post diem interest was allowed. 

In Jivanna Pandithar v. Appalu 
(15) the suit was on a bond executed 
in December, 1881, which provided 
that interest should be paid every 
year and that the principal should 
be paid in December, 1884. Shephard 
and Subramania Aiyar, JJ., were of 
opinion that />osi diem interest should 
be allowed, on the ground that the 
stipulation for payment of interest 
annually showed that it was not 
intended that interest should cease, 
when the principal amount became 

payable. 

In Qhantayya v. Pnpayya (5), the 
amount due on the mortgage was 
payable, with interest at 12 per cent, 
in three annual instalments and on 
failure of one instalment, the whole 
amount was to become due. There 
was no provision for post diem 
interest. It was held by Subramania 
Aiyar and Moore, JJ ., that diem 

(14) [1897) 30 Mad* 149—7 M L J 18 

(15) [1899) 23 Mad 339.i 
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interest was payable so long as the 
principal sum was improperly with- 
held and that it was certainly more 
reasonable to hold that the promise 
to pay interest in a document, like 
the one they were considering, was 
a promise to pay interest, so long as 
the principal sum was improperly 
withheld and it does not raise any 
legal presumption in such cases, 
but that it was only the adoption 
of a rule of construction. The learned 
Judges were of opinion that the 
decision of the Privy Council in 
Mathura Das v. Baja Narain 
Bahadur (2) supported their view and 
were disposed to follow the view, 
taken by Trevelyan and Banerjee, JJ., 
in Moti Sin(jh v. Ramohari 
Singh (6). 

In Naratiimhayyaw. Srinivasayya{l^) 
Sadasiva Aiyar and Spencer, JJ,, 
held that post diem interest was 
recoverable in cases of mortgages, 
where a definite term is fixed in the 
bond for repayment, on the general 
promise of the debtor to be liable for 
interest. The learned Judges were 
of opinion that they were bound by 
the decision of the Privy Council 
in Mathura Das v. Baja Narain 
Bahadur (2) and Bindesri Naik v. 
Ganga Saran Sahu (3) and by the 
decisions of the Madras High Court 
in Gkantayya v. Papayya (5) and Bama- 
nathan Chetty v. Nur Muhamad 
Maracayar (17) to hold: 

“That diem interest is payable, on the 
general promise by the debtor to be liable for 
intereit, though a definite term is fixed in the 
bond, for repayment of the principal and in- 
terest. If the liability under that general 
undertaking to pay interest is further ex- 
tended by another undertaking (which may be 
called appurtenant to tlio principal under- 
taking) to pay interest upon arrears of inter- 
est and which further undertaking is found in 
the Same document following the provision to 
pay intertat, it is difficult to hold that the 
parties intended that only the principal un<ler- 
taking should apply to the question of the 
liability for post diem interest and not the 
appurtenant undertaking also." 

In Thathothathil Poker v. Ramchan- 
dra Shenoy (18), it was held by Sir 
John Wallis, O. C. J., and Seshagiri 
Aiyar, J., that post diem interest may 
be granted by way of damages, but 
that compound interest is not charge 

(16) [1919] 36 M. L, J. 118 — I. C. 815. 

(17) [1901] 11 M. L. J. 183. 

(18) U9151 16 M.L.T. 478—26 I.O. 124. 


able, after the date mentioned in the 
document. 

In Daudbhai Bambhai r. Daudbhai 
AlUhhai (7), a suit was filed in 1882, 
to redeem a mortgage effected in 1833. 
There was no period fixed for pay- 
ment and the first Court decreed in- 
terest, from the date of the document 
to the date of redemption. On ap- 
peal, the District Judge held that 
interest could only be awarded for a 
period of six years. In the course of 
the argument, it was contended that 
the mortgagee could not claim inter- 
est, for more than 12 years under 
Art. 132 of the Limitation Act, 
Scott and Jardine JJ., held that in- 
terest was payable till the date of re- 
demption. 

In Motan Lai v. Muhammad 
Bakhsh (8) a Full Bench of that Court 
held that where a mortgage contains 
no express provision, for payment of 
interest, after the due date, there is 
no presumption, one way or the other, 
as to payment of post diem interest, 
that the determination of the question 
must depend entirely upon the inter- 
pretation of the document, that the 
mortgagee is however, entitled to 
damages on account of the failure to 
pay t le debt, at the stipulated time, 
the measure of damages priina facie 
being the same, as the interest agreed 
upon and that in cases where the 
mortgagee is the plaintiff he can sue 
to recover post diem interest, only 
for the period prescribed by the law 
of limitation, applicable to a suit for 
compensation, for breach of contract, 
but that if the mortgagee is a defen- 
dant in an action, he is entitled to 
recover damages for the entire period, 
during which the principal sum re- 
mained unpaid. 

I am unable to find anything in the 
mortgage document now in question 
which necessarily indicates that the 
parties did not intend to post diem 
interest. The granting of the power 
of sale is only a remedy, which is 
usually given, and the mortgagee is 
not bound to exercise the power, any 
more than he is bound to sue on the 
expiry of the due date, under penalty 
of his losing subsequent interest. 

I think that the plaintiffs, whoi 
want to redeem the property mort*| 
gaged, are bound to pay interest! 
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posi c?iem,uptothe date of ledeinption, 
credit of course being given to any 
sums, which the defendants got from 
the mortgaged property, during the 
period they were in possession. 

The next question relates to the 
manner in which accounts are to be 
taken. The mortgagee being in pos- 
session, S. 76 of the Transfer of Pro- 
perty Act applies to the period bet- 
ween 1882, when the Act was passed, 
and the date of the decree. As re- 
gards the period prior to that, the 
Transfer of Property Act only codi- 
fies the general principles of equity 

I in such oases and the same principle 
would apply. Cl. (h) of S. 76 of the 
Transfer of Property Act, after pro- 
viding for the expenses incurred by 
the mortgagee, etaots that the re- 
peipts from the mortgaged property, 
after deducting the expenses men- 
tioned in Cls. (c) and (d), which relate 
to taxes and necessary repairs, should 
be debited against him, in reduction 
of the amount (if any), from time to 
time, due to him, on account of inter- 
est, on the mortgage money and that 
any surplus should be appropriated 
towards the reduction of the princi- 
pal. In the present case, I think ac- 
counts are to be taken, in the manner 
prescribed by the section. There is 
no warrant for compound interest 
being allowed. The expenses should 
be deducted from the income of the 
property, which is found by the 
Official Referee to have accrued and 
the balance should be appropriated 
first towards the interest due and if 
there is any surplus, towards the 
principal. 

The report of the Official Referee 
will be modified and a final decree will 
be passed in the light of my above 
obervations. The accounts will be 
taken till this date. Time for re- 
demption 4 months. In default of re- 
demption, the plaintiffs will be fore- 
olosed. Costs reserved. 

Suit decreed. 
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Oldfield and Ramesam, JJ. 

Venkatarama Iyer — Defendant — 
Appellant. 

v. 

Subramania SaHry and others — Res- 
pondents. 

S. A. No. 73 of 1920, Decided on 
7th April 1923, against the decree of 
the Court of the Temporary Subordi- 
nate Judge at Tanjore. 

♦ (a) Oo-sharer — Adverse possession bij 
tronsfereQ from co thorer with notice of nnture 
of joint property beyins only o» ecsclusi07i but 
not where there is no notice. 


For establishing title by prescription in one 
co-owcor under the strict rule to ■which co- 
owners are subject, there should be evidence of 
exclusion of the other oo-owners from posses- 
sion or of assertion of exclusive title. The 
rule applies equally to a transferee from a co- 
sbarer with actual or constructive notice of 
the fact that his alienor was only a co-sharer. 
However where such a transferee has neither 
actual nor constructive notice of the common 
character of the property, he will be on the 
same footing as any ordinary transferee with 
an independent but invalid title or without 
none and need not prove exclusion or denial of 
title of the other co-sharers 23 Bom. 137 Not 
Foil. 18 Oal. 10 (P. C.) ; 19 Cal. 253 ; 43 Mad. 

(P. 746, O. IJ 


Prescription for part of tenancy in common 
roperty is not impossible but must be eetao- 
shed by evidence not only of adverse posMS- 
on in the ordinary sense of that term but 
arther of assertions of title and exclusion 
•reconcilable with the existence of any ten 
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(b) Land-tenures ^ Somudayain and Karai- 

yeedu tenures — Suit for partition of village 
lands lies. 

Samudayam tenure is a holding in common 
by the village community known as the mira- 

sidars. 


Kafaiyoedu tenure, consists in a system of 
lifting severalty of ownership, tno village 
nds being redistributed among the mirasidara 
i intervals. A suit brought for the partition 
' the vil’age lands and for change to indivi- 
lal ownership lies whether tlie 2^ 

le village is Samudayam tenure 
jedu tenure. 

T. Narasimha Aiyangar and K. R. 

T ^ >1. wM « • "for A.DD01** 


lint. 

S. SwaminadhaPt K. V. Krishn(^ 
swami Aiyar, S. Varadachartar, S. 

Rangasviamu AT. Kunjitapatham A^ar 
and M. S. Venkatarama Aiyar-lox Res- 


pondents. 



742 Madras Venkatabama 

Judgment. — This appeal is by the 
117th defendant and it is opposed 
mainly by the 22nd defendant. The 
hearing has taken a considerable time, 
but the issues, now that the facts are 
ascertained, are clear. 

The suit was brought for the parti- 
tion of the Samu tayam land of a vil- 
lage in the Tanjore District, the 
ScLinudaynm tenure, as explained in 
the District Manual, being a holding 
in common by the village community 
known as the mirasidars. It is not dis- 
puted that the land, of which partition 
is claimed, was and is Samudaijam 
land ; nor has any serious attempt 
been made to dispute here that it has 
never been divided and that it is now' 
partible. On this point, it may be ob- 
served that the 22nd defendant no 
doubt set up a previouf partition in 
his written statement ; but it is clear 
that the raatter is res judicata, against 
him, in consequence of Exs. T. A and 
R. the judgments in O. S. No. 367 of 
190t>. The lower appellate Court held 
that the parties before it had estab- 
lished their right to a certain number 
of shares in the Samudayarn^ of 30- 
59/64 shares, and, in a portion of its 
judgment which has formed the prin- 
cipal subject of discussion, it allowed 
the 22nd Defendant to retain as his 
share the plots in item No. 1., of 
which he is already in possession, 
item No. 1 being 41^ velis in extent 
and the most valuable plot of th(^ pro- 
perty in dispute and consisting in 
padugai land. I he question argued 
first has accordingly been whether the 
22nd defendant has a right to retain, 
in a division, the plots in item No. 1, 
of which he is in possession. 

Prima facie, of course, toe finding, 
which has alrt ady been referred to, in 
favour of the partible character of the 
land, entails that no share has been 
localized so far, since localization 
could only take place, on the ascer- 
tainment of shares on partition. Tha 
lower appellate Court has however 
supported the claim of the 22nd defen- 
dant in two ways: firstly, cn the 
ground that he has prescrib.d for the 
ownership of the plots he is in posses- 
sion of and secondly, on certain equita- 
ble considerations. It has no doubt 
not distinguished these two grounds 
very carefully in its judgment but we 
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think that its decision is based o» 
both of them. 

Before dealing with the law, regard- 
ing the question of prescription, we 
may observe that something has been 
said as to the Karaiyeedu tenure of 
the village. This tenure was not re- 
ferred to at all in the pleadings and 
it appears to have attracted very 
little, if any, attention before the 
District Munsif. More, however, 
was said of it in the lower appellate 
Court, though it is not clear that any 
finding was reached, as to the exist- 
ence in the village of the tenure. The 
tenure we may observe, as the District- 
Manual defines it. consists in a sys-j 
tem of shifting severalty of ownership,! 
the village lands being re-distributed 
among the mirasidars at intervals. It 
is clear that when a suit is brought 
for the partition of the village lands 
and for change to individual owner- 
ship, it cannot affect directly the sus- 
tainability of such a suit, whether the 
tenure of the village is ownership by 
the community, that is ordinary Samu- 
dayam tenure, or whether it is the 
shifting severalty of the ownership, 
of which the Karaiyeedu tenure con- 
sists ; and accordingly the only im- 
portance for our present purpose of 
the allegations as to Karaiyeedu is 
that they may, if they are established, 
afford an explanation of the origin 
and character of the separate posses- 
sion, on which the 22nd defendant 
would establish his prescription. 

To turn to the direct consideration 
of that plea, we find the District Mun- 
sif dealing at some length with the 
22nd Defendant’s title to the different 
portions of item No. 1 and with his 
enjoyment ; but the lower appellate 
Court has not considered the evidence 
relating to that part of the case in 
any detail. It has contented itself 
with a general statement that it 
thinks that the prescription is made 
cut. Even if the plea of prescription 
could be accepted at once, with direct 
reference tc the evidence as to the 
22nd Defendant's possession, the 
lower appellate Court’s consideration 
of that evidence would be inade- 
quate. 

The next material objection to the 
lower appellate ( ourt’s judgment in 
that it has dealt with the 22nd Defen 
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dant*s possession on the basis that it 
was the possession of a stranger to 
the co-tenancy, to which the other 
parties at least belong. It has done 
this, because there are in various 
places in the pleadings and evidence 
general statements that the 22nd 
Defendant is not a mirasidar. The 
exact meaning of such statements is 
not clear. It is no doubt shown that 
the 22nd Defendant does not claim his 
mirasi right, in virtue of any lineal 
descent from a previous holder of 
mirasi right ; but that is probably the 
case with very few of the mirasidars 
of the present day. Certainly it is 
not the case with all the others, who 
are accepted by the lower appellate 
Court, as co-sharers in the suit vil- 
lage. The 22iid defendant howevor 
acquired his mirasi right, in virtue of 
his acquisition of particular properties, 
which were in fact part of the Samu- 
dayanit but are not described with re- 
gard to shares in it. It is of course 
conceivable that such acquisitions of 
Samudayam properties may import an 
implied denial that they were part of 
the common property ; but it will be 
for the lower appellate Court to con- 
sider whether that is so, or whether 
the terms of the sale-deeds simply 
correspond with the current methods 
of expression, regarding the common 
property and are consistent with the 
acquisition of the lands specified in 
them as parts of the common property 
and with the 2iind defendant’s acquisi- 
tion of the character of a co-owner or 
mirasidar. 

The importance of this is that a 
very different measure of proof of 
prescription will be required, accord- 
ing as the 22nd defendant claims to 
have presoribad as a strange^* to the 
oo-tenancy, or as a mirasidar or co- 
tenant. It is possible, although we 
express no final opinion on the point, 
that the facts found proved by the 
District Munsif might ibe sufficient to 
justify a plea of prescription by a 
stranger ; but, if prescription by a 
mirasidar^or co-tenant were in ques- 
tion, it might then be necessary for us 
to consider, and the lower appellate 
Court will have to oonsider, whether 
those facts included such evidence of 
exclusion of ocher co-sharers -from 
possession, or of assertion of an ex- 
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elusive title, as would be necessary 
under the strict rule, to whieh co- 
owners are subject. We must accord- 
ingly call on the Additional Subordi- 
nate Judge, Tanjore, to whom the 
jurisdiction of the lower appellate 
Cjurthas now been transferred, to 
submit findings on the following is- 
sues : — 

First! j — Has the 22nd defendant 
acquired the character of a mirasidar, 
in virtue of the purchases relied upon 
by him, or is he fo* the purpose of his 
plea of prescription to be regarded as 
not one of the co-tenants against 
whom he is prescribing ? 

Secondly . — Whether the 22nd defen- 
dant has completed any prescription 
for ovvne:ship appropriate to the 
character, which he is found to pos- 
sess ? 

AS we are calling for a finding, with 
reference to adverse possession, we do 
not at the stage deal with the lower 
appellate Court's alternative ground 
of decision, viz.^ the claim of the 22nd 
Defendant, on equitable considera- 
tions. For the moment, we would 
only observe that such considerations 
will be relevant, in connection with 
the distribution of the shares, as as- 
certained in a proper scheme, after 
the preliminary decree has been pass- 
ed and in order to and before the pass- 
ing of the final decree. We shall, if 
necessary, point out in eventually re- 
manding the case for the passing 
of a final decree one or two res- 
pects, in which we think that the 
lower appellate Court’s statement 
of law is open to question. When 
findings on remand are received 
we shall also deal with the claim to 
reduction of the 22nd defendant’s 
share, on the ground that no reduc- 
tion from it has already been made, 
to correspond with the increases al- 
lowed to the shares of other parties. 

At this stage, the only remaining 
matters for consideration are certain 
claims relating to particular items or 
cases of particular parties, which 
have been put forward in the Appeal 
and the Memorandum of Oross-objeo- 
tions. In the appeal, there is firstly a 
claim based on the words alleged to 
bo a proper interpretation of li^xs. R3 
and 49. Before us, that claim has not 
been disputed and we must therefore 
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modify the Lower Appellate Court’s 
judgment by adding a l^ird to the 
1-15/.16 share already allowed by the 
Subordinate Judge to the 117th De- 
fendant. 

Nextt the 22nd Defendant, in his 
Memorandum of Cross-objections, has 
claimed an addition of 1/32 to his 
share, on the ground that Ex. N. has 
been misread. This is not disputed. 
His share will be-increased by 1/32. 

The other ground in the Memoran- 
dum which is argued relates to the 
share of the 6th Plaintiff. This has 
eventually not been pressed before us. 

The other l^^claim made by the 117th 
Defendant is that the ?^th share 
awarded by the Lower Appellate 
Court to the 65th Defendant should 
have been deducted from the share 
given to the 22nd Defendant. The 
only facts which it is necessary to 
mention at this stage are that the 65th 
Defendant’s title is based on a sale- 
deed, Ex. 103, to his father by Naraa- 
sivaya Pillai, in 1875, whereas the 
22nd Defendant’s title is based on the 
sale-deed, Ex. 150 (6), by Namasivaya, 
in 1883. Prima factBy the sale-deed of 
1875 would take precedence over that 
of 1883, though it is of course possible 
that Namasivaya Pillai may have had 
properties, sufficient to satisfy the 
claims of both the purchasers. The 
Lower Appellate Court has not dealt 
with this aspect of the case and has 
not mentioned the dates of the two 
sale-deeds, and in the absence of such 
mention, we cannot consider its dis- 
cussion satisfactory. 

There are no doubt arguments 
which Mr. Krishnaswami Ayyar on 
behalf of the 22nd Defendant has 
placed before us, and in particular the 
plea of res jmlicatay which may be deci- 
sive ; but in the absence of any con- 
sideration given to the relative dates 
of the sale-deeds, on which the titles 
rest, we cannot accept the Lower Ap- 
pellate Court’s judgment regarding 
this matter. We muct therefore ask 
the Lower Appellate Court to submit 
a finding on the issue : — 

What are the shares which the 22nd 
and the 65th defendants are respec- 
tively entitled to, in respect of the 
purchase from Namasivaya Pillai ? 

The findings are to be submitted on 
f.hv evidence already on record and 
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are due in this Court, on or before the 
30th August, and seven days will be 
allowed for objections. 

[The Additional Subordinate Judge ofTan- 
jore submitted that (1) the 22nd defendant ac- 
quired the character of a co-owoer or mirasL- 
dar, in virtue of the purchase relied on by him; 
(2) that he ha?, as such co-ovvner, acquired a 
tiile by prescription and (3) that the 65th and 
23nd defendants were respectively entitled to 
3/8 Pangus and 113/16 Pangus respectively.] 

Judgment. — The finding of the low- 
er Appellate Court on the first ques- 
tion remanded, that the 22nd Defend- 
ant acquired the character of a 
mlrasidar or co-owner, in virtue of 
the purchase relied on by him, must 
be accepted, since no objection is 
taken to it. To the correctness of the 
argument based on it by the Lower 
Appellate Court further reference will 
be made. 

The second finding of the Lower 
Appellate Court is that the 22nd de- 
fendant has completed a prescription 
for ownership appropriate to his legal 
character ; and this cannot be accept- 
ed, if only because it is based on five 
considerations, of which three possess 
no substance. For the issue by the 
melwaramdars of pattas to the 22nd 
Defendant alone, the making of im- 
provements by him on the land in his 
occupation and the language used by 
the 1st and 2nd defendants in their 
written statement as to their posses- 
sion of land, with which he is not 
concerned, afford no evidence of the 
nature of his enjoyment, or that it has 
been adverse to bis co-owners, since 
the latter would not be bound by the 
conduct of the melwaramdars, or of 
the 1st and 2nd defendants and had 
no reason for objecting to improve- 
ments, which would pass with the 
land and, if it ever had to be surren- 
dered, it would have to be surrendered 
with it. The two other grounds, on 
which this finding is based, the atti- 
tude of the 22nd defendant’s father in 
his litigations with all or some of the 
mirasidars and that of the 22nd de- 
fendant and his vendor, Velayudha 
Chetti, to them in respect of part of 
item No. 1 of the suit property, no 
doubt might legitimately have been 
considered by the Lower Appellate 
Court. But they are not conclusive; 
and, although it could have reached 
its finding with regard to them alone. 
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there is nothing to show that it would 
have done so. For these reasons, 
therefore, the finding cannot be ac- 
cepted. 

In remanding the case a second 
time, for a finding in the light of the 
foregoing, we take the opportunity to 
deal with two other points, on which 
argument has been based. Firstly, 
the Lower Appellate Court has obser- 
ved that the documents evidencing 
enjoyment under Karaiijeedu tenure 
range down to 1894 and its further 
statements suggest that it held in 
favour of the cessation of that tenure 
in that year. But firstly, the docu- 
ments, in fact, range down to only 
1884 and next, it is a question, wheth- 
er tenure ceased with them or later ; 
for it does not follow that 
it ceased, when they were executed. 
The date of its cessation is clearly 
most important, since, if the tenure 
was in force, at the date of the 22nd 
defendant’s entry or his vendees’, that 
fact would be material to the decision 
as to the character of his possession, 
as supporting the plea of prescription. 

Lastly, it is urged that the special 
rule as to the evidence, necessary to 
establish prescription between co- 
owners is not applicable to the 22nd 
defendant, who is not a co-owner, but 
only a transferee of some co-owners’ 
interests and that it is unnecessary 
for such a transferee to establish the 
exclusion, or denial of title to the 
knowledge of his opponents, which 
would, as between co-owners, ordi- 
narily be essential. This is sup- 
ported by reference to Bhavrao v. 
Rakhmin (1) and the conclusion that 
the possession of a purchaser from a 
co-sharer of only the qualified right 
to an assignment of the land in his 
vendor’s possession, if that be pos- 
sible at a partition, will prescribe in 
virtue of his bare possession : 

“Adverse possession dependiog on the claim 
or title under which the possessor holds and 
not upon a consideration of the question in 
whom the true ownership is vested, whether 
in a single person or in many jointly.” 

And the opinion was expressed 
later, that it did not matter whether 
the transferees in possession, who 
were before the Court, knew of the 
property being held in co-ownership 
or not, although the fact that they 


were transferees had been regarded 
in the judgment, as important, with 
reference to their knowledge of their 
real rights. This is no doubt stated 
generally, but it is possible that it 
was influenced by the local considera- 
tions, which also are referred to. 
Certainly, it goes beyond the earlier 
authority relied on in Oanesh v. Ram- 
chandra (2), since there the entry in- 
to possession was under a purchase 
in a Court sale, of which the other 
co-sharers were presunivibly aware 
and the imposiiibility of harmonious 
relations between the parties is ex- 
pressly referred to. Bhavrao v. Rakh- 
min (1) was accepted as good law by 
Beaman, J-, in Bhaiji Shamrao v. 
Hajirnii/n Mahamad (3). But it was 
construed by Hayward, J,, as deciding 
only that a transferee’s knowledge 
of the defect in his title did not pre- 
vent his prescribing for the right con- 
veyed by his transfer and as raising 
no question, as to the necessity for 
knowledge on the part of the true 
owner, that his right was denied or 
interfered with. That, however, is 
not enough to explain the case or the 
statement in connection with an as- 
sumption that the transferees knew 
of the co-parcenary character of the 
property that : _ , u 

‘‘A persoD coioing in under a title, whicli ne 
knows to be defective, is not by reason of bia 
knowledge deprived of the benefit of the law 
of prescription. ” 

the general rule requiring twelve 
years possession of the ordinary 
character being apparently in ques- 
tion. For that statement, if it is to 
be understood, as generally as its 
wording involves, is clearly opposed 
to decisions of the Judicial Com- 
mittee, which are not referred to, in 
any of the Bombay cases, Watson & 
Co. V. Ramchttnd Duit (4) and iacA- 
mesioar Singh v. Manowar Hossein (5), 
as well as Varada Filial v. Jeeya- 
rathnammal (6), the two first defining 
the point, at which the Court will 


(2) [1896] 20 Bom. 557. 

(3) 1912] 14 Bom.L.R. 314—15 LC. 500. 

(4) 1891] 18 Cal. 10 — 17 I.A. 110—5 Sar. 53 j 

(5) |Sl9?i\9 Cal, 253 — 19 I.A. 48 — 6 Sar. 133 

(6) {l920]^43 Mad. 244 — 46 I.A. 

j 31^5 — 27 M.L.T. 6 — 23 Bom.L.R. 144—18 
ALtjr274— S3 1.0.901-24 O.W.N. 348- 
(1919) M.W.N. 724—10 L.W. 679 (P.O.) 


(1) [1899] 23 Bom. 137 (F.B.) 
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restrain the enjojraent of one co- 
sharer, as interfering with the rights 
of the others and the last dealing 
directly with prescription. It is to 
be observed that in each of these 
cases, the prescribing party was the 
transferee of a co sharer, not a co- 
sharer, or his descendant, being in 
the first a lessee, in the second a 
purchaser and in the third a bene- 
ficiary under a will, and that, although 
this was not stated expressly, his 
knowledge of his rights and those of 
the other co-sharers was assumed. 
But the material fact, and it is ir- 
reconcilable with the decision in 
Bhnvrao v. Rakhmin (1), is that not 
only a possession by one co sharer, 
but also an exclusion of the others, or 
a denial of their title to cheir know- 
ledge, was held essential, before such 
possession could be restrained, or re- 
garded as adverse. There is accord- 
ingly no justification for the general 
statement that a transferee in posses- 
sion of common property is subject 
to no special restriction in prescribing 
against co-sharers other than bis 
transferor. It can be said only, that 
if he prescribes as a co-sharer, a 
matter to be decided with reference 
to the terms of his transfer and the 
circumstances, he must prove exclu- 
sion or denial of title; but that in the 
event of his having ncicher actual 
nor constructive notice of the common 
character of the property, he will be 
on the same footing, as any ordinary 
transferee, with an independent, but 
invalid title or with none. It will be 
for the Lower Appellate Court, in 
dealing with the 22nd defendants 
case of prescription, to decide to 
which of these alternatives it is 
subject. 

We accordingly remand the case 
for a rehearing and submission of 
revised findings, in the light of the 
foregoing. Findings will be sub- 
mitted in six weeks. Seven days will 
be allowed for filing objections. 

[The Additional Subordinate Judge of Tan- 
joresabniitted the following findii ga; v»>., that 
the 22nd. defendant haa completed prescrip- 
tion for ownership, against all the miraiidarj.] 

Oldfield, J.— The Lower Appellate 
Court’s finding is in 22nd defendant’s 
favour, and in accepting it, we need 
deal in detail with one question only, 
that of res judicata, since no objec- 
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tion of any weight has been taken to 
it, on other grounds. 

The previous adjudication relied on 
is evidenced ly Exs. T., A. and R the 
judgments in O. S. No. 367 of 1900 
and in first appeal therein and the 
decree in second appeal; and no doubt 
in our first order of remand, we said 
that the plea of a previous partition 
was concluded by them against 22nd 
defendant. We did not, however, 
refer to the plea of prescription, 
which is now in question. That plea 
is, it is said, now inadmissible, be- 
cause 21nd defendant's prescription 
according to the finding before us 
was complete in 1883 and could have 
been, but was not, relied on by him, 
in the previous proceedings. The 
answer is that, whatever the effect of 
Exs. T., A and R on -2nd defendant's 
right to plead a title, acquired before 
the beginning of that litigation, they 
do not affect his right to rely now on 
a subsequent period of adverse pos- 
session, which was then incomplete, 
or debar him from proving what 
happened before that period, as ex- 
plaining the nature of his connection 
with the property during it. 

The remaining argument for con- 
sideration should have been advanced, 
before the finding was called for, and 
can be considered now, only with re- 
ference to the facts found and as 
raising a question of law. It is that 
22nd defendant cannot, as a co-owner, 
claim part of the estate in co-owner- 
ship, in virtue of prescription for 
that part alone. This is argued, on 
the strength of the decision in Kumar^ 
appa Chettiar v Saminatha Chet- 
tiar (7), and particularly the dictum 
of Seshagiri Aiyar, J., therein, “pos- 
session of part of the property” by 
some of its co-owners “would save 
limitation as regards the rest of the 
property" as againat the others, that 
of course stating the law from the 
standpoint of the then defendants, 
who correspond with the present ap- 
pellants. As this dictum is the sole 
support of the argument attempted, 
it is nec assary to ascertain its exact 
scope, by reference to its context. 
The plaintiffs in Kumarappa Chettiar 
V. Saminatha Chettiar (7) claimed in 

(7) [1919] 42 Mad. 431—36 M.L.J. 612—52 I.C. 

470— (1919) M.W.N. 328. 
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the alternative, (1) possession of cer- 
tain items, on the ground that their 
vendors, 1st add 2nd defendants, had 
either obtained them in partition, or 
been in exclusive and adverse pos- 
session of them, for more than twelve 
years, or (2) partition and delivery of 
their vendors* share in them. In ap- 
peal, however, nothing was said of 
1 and 2 defendants* title under the 
partition. The other defendants, re- 
presenting other branches of 1 and 2 
defendants’ family, admitted plain- 
tiffs’ right to division and delivery of 
shares in the items; but on the re 
maining question, as to plaintiffs’, or 
1 and 2 defendants* prescription, for 
ttie whole of those items, they pleaded 
Art. 127, Sch. I of the Limitation 
Act. It was in discussion of this 
plea that the dictum of Seshagiri 
Ayyar, J., now relied on, occurred 

and that Wallis, 0. .J., said: 

“If the property "was undivided and Art. 137 
is applicable to bar the plaintiff, there mutt 
be exclusion from the whole of the joint 
family property and excluticn from the suit 
property only will uotdo.*’ 

With that part of the decision, how- 
ever, we are n« t concerned, and it is 
unnecessary for us to express an opi- 
nion regarding its correctness, or the 
extent to which it is really entailed 
by the authorities relied on, by the 
learned Judges. For in the present 
case, the suit property is not and 
never was the joint family property, 
to which alone, Art. 127 statedly ap- 
plies. In fact, in Kumarappa CheU 
tiur T. Saminutha Chettiur (7), the ar- 
gument was conducted on the as- 
sumption, that the joint family in 
question had become divided in status 
and that the judgments dealt also 
with the alter lative that, although 
the properly bad belonged to a joint 
family, the defendants’ interest in it 
was at the date of suit that of tenants - 
in common. On that alternative, the 
learned Judges did not decide whe- 
ther Art. 127 would apply, holding 
that, even if (as 22nd defendant now 
contends) the proper Article was 
No. 144, the plaintiffs* claim to pos- 
session of the whole items must fail. 
But, ind this is the important 
point for our present purpose, 
Wallis, C. J., reached that conclusion, 
not on the short ground, which would 
have been open to him, if appellants* 


contention here were sustainable, that 
prescription for a part only of the 
common property was useless, but 
because “there was no sufficient 
evidence of ouster” meaning evi- 
dently no evidence of such aggravated 
exclusion, as is required between co- 
tenants ; and, although Seshagiri 
Ayyar, J., referred directly only to 
the effect of the decisions he had 
considered, not to any finding of fact 
to which he applied them, this part 
also of his judgment is reconcilable 
with the interpretation now suggested 
of the case. Shortly, the learned 
Judges, so far as their dicia support 
the present appellants, were dealing 
with what is not at present in ques- 
tion, property which was, or had been 
that of a joint family i and there is 
nothing in their judgments to impair, 
the application to the common pro- 
perty, in dispute before us, of the 
principle, on which the leading cases 
of Watson & Co. v. Ramchiin i Datt 
(4) and L ichmeswar Singh v. Munovcar 
Hossein (5) were decided, that pres- 
cription for a part of such pro- 
perty is not impossible, bub must be 
established by evidence, not only of 
adverse possession, in the ordinary 
sense of that term, but further of 
assertion of title and exclusion, irre- 
concilable with the existence of any 
tenancy-in-common. VVe are accept- 
ing the finding that such denial of 
title and exclusion is proved in the 
present case. The appellants’ objec- 
tions failing, the conclusion must be 
in 22nd defendant’s favour. 

Ramesam, J.— The appellant has 
filed objections to the finding recorded 
by the Suborlinate Judge (on 25th 
August 1921), on the third of the 
issues sent down by him. He says 
the Subordinate Judge omitted, by a 
slip, to deduct half a pangu our of 
Namasivayam Pillai s share. This is 
not admitted by the other side and it 
is not clear that any slip was made by 
the Subordinate Judge. The finding 
is one of fact and is accepted. 

It now remains to settle the shares 
of the contending parties. 

The 22 nd defendant now claims that 
he is entitled to retain all the lands 
in his possession (2 velis, 5 mahs and 
565^ kulis). on the ground that he has 
acquired a title to them by advei se 
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possession. Before the Munsif. he 
claimed these lands as corresponding 
to 16-15/16 pangus. The Munsif found 
that he was entitled to 13}^ pangus 
only and disallowed the claim to the 
rest. He also found that the 22nd 
defendant was entitled to retain 1 
Teli, 16 raahs and 44 kulis, as corres- 
ponding to 11-13/16 pangus and to- 
wards the rest of his pangus he should 
get them, in a general partition of 
the remaining lands. In appeal, the 
22nd defendant filed a Memorandum 
of Objections, which the Lower Appel- 
late Court states (in paragraph 27 of 
its judgment) as referring to para- 
graphs 141 to 147-A, of the Munsif’s 
judgment. Some of these grounds 
were not pressed and others were dis- 
allowed. As we understand these 
grounds, they raise the question of 
plaintiff's title to 2-11/16 pangus and 
were not intended to urge the right, 
to retain any lands beyond the 1 veli, 
16 mahs and 44 kulis, allowed by the 
Munsif. by adverse possession. The 
result is that the 22nd defendant is 
not entitled to urge, in Second Appeal, 
that he is entitled to retain any 
lands, beyond the lands allowed by 
the Munsif towards the 11-13/16 
pangus. The total pangus he is 
entitled to are 1314 plus 1/3J, allowed 
by us in Second Appeal. 

The total number of shares is there- 
fore 30-59/64 plus 14 plus 1/32. To- 
wards 11-13/16 of these, specific lands 
(t.r., 1 veli, 16 mahs and 44 kulis), 
already in the 22nd defendant's pos- 
session are allotted. The remaining 
shares are 19-91/192 pangus. There- 
fore, the rest of the lands will be 
divided into 19-91/192 shares. The 
22nd defendant is entitled to 
plus 1/32 minus 11-13/16 or 1-11/32 
shares of these. 

The decree of the Lower Appellate 
Court will therefore be modified as 
f ollows : — 

1. The appellants will be entitled 
to i/ird pangu, in addition to the 
pangus allotted, in the Lower Appel- 
late Court. 

2. I'hat the 22nd Defendant be, 
and hereby is, allowed to retain the 
lands (1 veli 16 raahs and 44 kulis), 
decreed in O. S. No. 388 of 1884, O. S. 
No. 456 of 1892 and O. S. No. 126 of 
1891 in satisfaction of 11-13/16 pangus 


3. That the 22nd defendant is 
entitled to 1-11/32 pangus^ in addition, 
to be allotted to him, in general 
partition. 

4. That the remaining lands (the 
lands other than the 1 veli 15 mahs 
and 44 kulis), should be divided into 
19-91/192 shares and the shares to 
which the parties are found entitled, 
are to be allotted to the respective 
parties. 

In the Second Appeal, the appel- 
lants will pay the costs of the 22nd 
defendant. In the Memorandum of 
Objections, each party will bear its 
own costs, except that the 22nd de- 
fendant will pay the costs of the 8th 
respondent 

iThis Second Appeal, and the 
Memorandum of Cross-Objections filed 
by the 13th respondent, came on for 
being spoken to, on the 24th and 27th 
days of April 1923, before Oldfield and 
Ramesam, JJ.] 

Judgment — The case has been set 
down, to be spoken to, on the objec- 
tion of the appellant that the decree 
is not in accordance with our judg- 
ment. He points out that the District 
Munsif s decree allots to defendants 
117 to 120, 3, 5, 6, 9, 10, 88 and 108, 
a specific plot of 1 veli, 4 mahs, on 
the western side of item No 1, in 
their possession, for pangus. He 
claims that the Subordinate Judge’s 
decree has not altered this and he 
also urges that in awarding a specific 
plot of 1 veli, 16 mahs and 44 kulis to 
the 22nd defendant, we construed the 
Subordinate Judge’s decree, in such a 
way, as to leave the Munsif s decree 
regarding specific plots undisturbed. 

The respondent argues that the 
defendants 117 to 120, when they 
appealed to the Subordinate Judge, 
were not satisfied with the Munsif’s 
decree for a specific plot and w nted 
a general partition of item (1) (see his 
grounds 6 and 8). In the light of 
these grounds of appeal, we construe 
the Subordinate Judge’s decree, not as 
allotting the specific plot to the 117 
to l20tU and other defendants, and to 
the 22nd defendant, but as giving an 
equitable direction that in the general 
partition, the share allotted may 
consist (as far as possible), of the 
plots already in their possession. Our 
difficulty in construing the Subordi- 
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nate Judge*s decree, in the manner 
desired by the appellant, is that the 
extent owned by the defendants 117 
to 120, and others as found by the 
District Munsif is not 7% but 7 15/16, 
the District Munsif’s 7 % being an 
arithmetical error and the Subordi- 
nate Judge awarded an additional 
1-14/16 share» as to which there is no 
direction in the Subordinate Judge’s 
decree, on the construction of it 
claimed by the appellant. 

As to the 22nd defendant, we will 
only say that whatever remarks we 
might hare made, in the course of the 
argument, there is nothing in our 
judgment, construing the Subordinate 
Judge’s decree, in the way claimed by 
the appellant. Before us, the 22nd 
defendant repeated his claim to a 
specific plot (see grounds 2 and 3 of 
his Memorandum of Objections) and 
did nothing in the Lower Appellate 
Court to give them up (see his Memo- 
randum of Objection there). The 
appellant not only repudiated in the 
Appeal before the Subordinate Judge, 
the allotment of specific plots to him, 
but also did not show his change of 
mind in the Grounds of Appeal here. 
We therefore direct that the decree 
as drafted will stand, but a direction 
that, as far as possible, properties 
already in the possession of parties 
(22nd defendant or defendants 117 to 
120 and others) will be allotted in mak- 
ing the allotments in general parti- 
tion, will be added. 

The Vakil’s fee for 22nd defendant 
in the Second Appeal will be Rs. 100, 

Appeal dismissed. 
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PHILLIPS and VENKATASUBBA 

RiAO, J J. 

Visvanatha Aiyar — Plaintiff 

Appellant. 

V 

Vengama Naidu and others — Defen- 
dan ts-^Respondents. 

Appeal No. 290 of 1920, Decided on 
18th July 1923, against the decree of 
the* Court of the Subordinate Judge 
«f Trichinopoly in O. S. No. 64 of 
1918. 

% (a) Btnamidar ~^AdmiBHon by benami^ 
dor of ownership of third person does not pass 
title to that person. 
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A statement by the benainidar in a compro- 
miso in a suit that certain properties staeding 
in his name belong to a person other than 
the true owner of thoie properties has not 
the effect of conveying • their iutereat to the 
person in whose favour the admission is 
made. 

Assuming that the admission could have the 
effect of a convoyaace, such a conveyance 
being a traesfer of the office of the trustee is 
invalid in operation. (P 752 C 1] 

♦ (6) 7\ P. Act, S. fii — For coutribution 

equities must he equal. 

Where an assignment of part of a mortga- 
ged securities is made free from encumbran- 
ces the assignee is not liable to contribute 
as against the assignor to the payment of the 
mortgage debt. An assigneo of a part of the 
mortgage security is not liable to contribute 
as against the mortgagor to the payment of 
the mortgage dobt. To entitle one to contri- 
bution from another, the ©.juities must be 
equal. If for instance, there was any obliga- 
tion on the per«oa who paid the encumbrance 
to discharge it as a debt of his own, bo can- 
not claim anything Lorn that other; and 
similarly if a n.ortgogor sells a part of an cn- 
oumbered estate with a covenant against en- 
cumbrance, he cannot claim contribution from 
the purchaser, because he is himself liable for 
the whole debt. [P 753 C 1] 

A, Krishnaswamy Aiyar and C. San- 
kararania Sastri — for Appellant. 

V. Anatithakrishna Aiyar and 
K. V. Sesha Aiyangar — for Respon- 
dents. 

Venkatasubba Rao, J. — The plain- 
tiff alleges that in pursuance of a 
mortgage decree his properties were 
sold, that a certain amount was rea- 
lised and credited towards the decree, 
that the Ist defendant was the owner 
ot some of the other properties also 
included in the mortgage and that 
the amount paid towards the mort- 
gage by the 1st defendant was less 
than what he would be liable to pay, 
having regard to the value of those 
items. The plaintiff therefore claims 
in the present suit contribution from 
the 1st defendant, being the differ- 
ence between the amount rateably 
due in respect of the latter proper- 
ties and the amount actuallr paid by 
him. 

The plaintiff’s right to maintain 
the suit is questioned and to deal 
with this objection it is necessary to 

set forth a few facts. 

One Krishnaswamy Aiyar had two 
sons, Seshasayi and Lakshmikan- 
tham, and they formed members of a 
joint Hindu family. On the 11th 
September 1890, they mortgaged the 
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properties described in Schs. A to F 
of the plaint to certain persons for 
a sum of Rs. 17,000 (Ex. K.). On 
15th December 1894, the amount due 
on the mortgage was Rs. 21,000, and 

Krishnaswamy baTing died, his sons 
sold F schedule properties to one 
Sundaracharulu for a sum of Rs. 
12,500 lEx. 1) and mortgaged the pro- 
perties in Schs. A to E to the same 
person for Rs. 8,500 (Ex 2). Sun- 
daracharulu was directed to pay the 
two sums of Rs. 12,500 and 8,500, 
which made a total of Rs. 21,000 in 
discharge of the Original mortgage 
(Ex. K). On the 8th May 1899, there 
was a partition between Seshasayi 
and Lakshmikantham. The proper 
ties described in Schs. A and F fell 
to the share of Seshasayi and tho = e 
in Schs. B, C and D to the share of 
Lakshmikantham. On 6th Novem- 
ber, 1899, Seshasayi sold to the 1st 
defendant the properties in Schs. A 
and E 'Ex. B). On the 15th Septem- 
ber, 1902, Sundaracharulu executed a 
reconveyance in respect of the pro- 
perties in Sch. F in favour of Sesha- 
sayi (Ex. IV). On the 11th October 
1902, Seshasayi sold the properties in 
Sch. F to t;ie plaintitf (Ex. A). On 
the 1st July 1905, the properties in 
Sch. E were confeyed by the ist de- 
fendant in favour of the 12th defen 

dant. On the 2nd September 1909, 
the plaintitf sold back the properties 
in Sch. F to Seshasayi (Ex. A-2J, On 
the 13th September 1909, a suit was 
instituted on the footing of the ori- 
ginal mortgage. Ex K. which will be 
referred to as 49 of 1909. On the 
20th September. Seshasayi sold the 
Sch. F properties to one Pitchandi, 
who is said to be a servant of the 
plaintitf, and on the 2 7th Septem- 
ber 1909, Pitchandi in tu n sold the 
said propertifcS to one Venkatachala- 
pathi Naidu. In 1913, the tinal dec- 
ree was passed in the mortgage suit 
49 of 1909 and on the 9th February 
1917, the properties described in Schs. 
B C*and D were sold by the represen- 
tatives in interest of Lakshmikan- 
tham to the 1st defendant. 

From the facts stated above, it will 
be seen that the owners of the vari- 
ous properties with which we are 

concerned were as follows . 

A to D properties were owned by 


the 1st defendant. E properties were 
owned by the 29th defendant. 

F properties were owned by Ven- 
katachalapathi Naidu. But in this 
connection, it is necessary to notice 
certain facts having a bearing upon 
the ownership of the properties in 
Sch. F. Subsequent to the passing of 
the final decree in 49 of 1909, the 
present plaintiff filed a suit for a dec- 
laration that, although the properties 
in F Sch. ostensibly belonged to Ven- 
katachalapathi, hf was in truth the 
owner thereof ; and on the 4th No- 
vember, 1915, a Razinarnah was en- 
tered into between the widows of 
Venkathachalapathi and the plain- 
tiff, which contains an admission of 
the plaintiff’s title to the said proper- 
ties. The material portion of the 
Razinarnah is this : 

“ lu respect of the suit which the pleintifif 
instituted against us for a declaration that the 
sale deed e.'ceouted in the name of our husband 
was executad ouiy nominally on behilf of the 
plaintiff and that we have no right whatever 
therein * * * as it ia learnt tnat 

the sale deed wai af alleged by the paintiff 

executed nominally on behalf of the plaintitf, 
it is settled that tbe plaiotilt shall get a decla- 
ration that he himseif is entitled to the said 
properties * * * • 

In virtue of this Razinarnah, the 
plaintiff asserts that he is the owner 
of the F schedule properties and that 
he is entitled as such owner to contri- 
bution. 

paragraph 7 of the 1st defen- 
dant’s written statement in the pre- 
sent suit, the following plea was 
raised : 

‘‘ The plaintiff further, ia the dealings re- 
lating to the F schedule properties was a 
mere name-lender and alias of Seshaiayi 
whose friend he was throughout. ” 

The learned Subordinate Judge on 
this plea raised th3 issue “ was the 
plaintiff the real owner ? '* and re- 
^orded a finding adverse to the plain- 
tiff. With this finding of fact I en‘ 
tirely agree. On behalf of the plain- 
tiff (appellant), no motive was sug- 
gested for the numerous dealings 
with the properties described in the 
F schedule. As already observed 
they were sold on the I5th December 
189i, to Sundaracharulu and Sundara- 
charulu reconveyed them to Sesha- 
sayi on the 15th September 1902, 
and on the 11th October 1902. Sesha- 
sayi sold them to the plaintiff. This 
sale in favour of the plaintiff is ad- 
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mitted to be merely nominal. In 
fact in a deposition given by the 
plaintiff, he said that the properties 
were not his and that he was super- 
vising them on behalf of Sesha- 
sayi. It is also not disputed that 
Seshasayi and the plaintiff were on 
very intimate terms. We have not 
been referred to the circumstances in 
which the sale was made in favour of 
the plaintiff in 3 90 J, or to the mo- 
tive for the transaction. Whatever 
be the reason, the sale was fictitious 
and the plaintiff himself had to admit 
that it was so. Presumably to get 
over the effect of this admission 
another sale deed was executed by 
Seshasayi in favour of the plaintiff 
(Ex. A 1) on 17th April 1906. If the 
plaintiff was already the owner, 
there was no need to have a second 
sale deed in his favour. It seems to 
me therefore that the second sale 
deed was got up merely with a 
view to keep up the pretence that the 
plaintiff was the real owner of the 
property, although in faefcho was not. 
This view receives support froai Ex. 
XIX dated 7tb August 1909, a letter 
addressed by the plaintiff to Sesha- 
sayi. He say’ : — 

“ As you ask me to execute a sale deed lor 
the resale of the properties for which you 
have i xecuted a sale deed to me, I have ao cb- 
jectiou to so execute a ^alo deed for the re- 
sale.” 

It is in pursuance of this letter that 
the plaintiff reconveyed the proper- 
ties to Seshasayi on 2nd September 
1909 (Ex. A-2). The appellant’s learn- 
ed vakil has not been able to tell us 
why the proper'iies were reoonveyed 
to Seshasayi. But it is clear from 
Ex. XIX. that the plaintiff was never 
the owner of them and that the pro- 
perties were ultimately conveyed to 
the man to whom they belonged, 
namely, to Seshasayi. The fact that 
the plaintiff remained in possession 
of them is ot little importance, be- 
cause as the plaintiff admitted in a 
previous deposition, he was supervi- 
sing the properties on behalf of the 
true owner, Seshasayi. If so far 
therefore Seshasayi continued to re- 
main the true owner of the proper- 
ties notwithstanding the fact, that 
they stood sometimes in the name of 
the plaintiff, did anything that hap- 
pened subsequently have the effect 


of transferring the ownership to the 
plaintiff? The reconveyance in fa- 
vour of Seshasayi was on the 2nd 
September 1909 ; eleTen days later, 
the Suit 49 of 1909 was filed. A week 
subsequent to the tiling of tiie suit, 
Seshasayi sold the properties to Pit- 
chandi, and a week later again Pit- 
chandi sold thi properties to Ven- 
katacbalapathi Naiou. In the course 
of less than a month, the properties 
were thus transferred thrice. The 
plaintiff asserts that the sales in fa- 
vour of Pitchandi and in favour of 
Venkatachalapathi were benami for 
himself. The plaintiff was made a 
party in 49 of i909. He did not set 
up in the written statement tiled in 
that suit, that he wa-, the owner of 
the properties. Although there was 
an interval of about 5 years between 
the institution of the suit and the 
final decree passed in it, during that 
period the plaintiff never asserted 
that he owned the properties. It i.s 
is now argued on his behalf that in 
1915 Venkatachalipathy’s widows 
having admitted his ownership, his 
title to the prooo"ties cannot be ques- 
tioned. This argument is clearly un- 
tenable. The parties who made tho 
admission may be estopped from 
denying tlie plaintiff’s title but the 
1st defendant is not bound by the pro 
oeedings which culminated in the 
Razinamah. 

Tho compromise between the wi- 
dows of Venkatachalapathi and the 
plaintiff is clear evidence of the fact 
that the former were not the owners 
of the properties. On the evidence 
in the case, I am clearly of the opi- 
nion that on the date of the com- 
promise Seshasayi or his representa- 
tive was the beneficial owner. What 
then is the position of affairs ? Se- 
shasayi on our finding was the bene- 
ficial owner. Venkatachalapathy’s 
widows were benamidars and the 
plaintiff got them to admit that he 
was the real owner. Does any inte- 
rest in these circumstances pass to 
the plaintiff? I am clearly of the 
opinion that the plaintiff has acqui- 
red DO interest in the properties. It 
has been strenuously argued by Mr. 
AUadi Krishnaswamy Aiyar fur the 
appellant that on our finding Venka- 
tachalapatby’s widaws, being bena- 
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mif^ars for Seshasayi, were in the 
position of trustees and that the legal 
ownership was by the Razlnamah 
transferred from the widows of Ven- 
katachalapathy to the plaintiff. In 
the first place, there was no conve- 
yance at all. There was merely an 
admission by bsnamidars, that a per- 
son, who was not the true owner, 
was the true owner. I fail to see how 
such an admission can give a strang- 
er to the properties any right over 
them. The widows did not profess to 
deal with rhe legal (as distinguished 
from the beneficial) ownership, which 
they possessed and there was no 
attempt to convey this legal owner- 
ship. The mere fact that the widows 
admitted that the plaintiff to be the 
beneficial owner, which he was not, 
cannot have the effect of conveying 
to the plaintiff the interest of Ven- 
katachalapathy’s widows in the pro- 
perties. 

In the second place, granting that 
the transav tion amounted to a conve- 
yance, what is the legal effect of the 
transaction ? Venkatachalapathy’s 
widows being benamidars were mere- 
ly possessed of the legal ownership in 
the properties. They were the trus- 
tees in respect of the properties ac- 
countable to Seshasayi. There could 
not be an effectual transfer of 
the Trust. The office of trustee is in- 
capable of transfer. See Raja Vur^ 
mah Valia v. Ravi Vurma Kunhi 
Kutty (1) and Gnanasambaii^la Pan- 
da7’a Sannadhi Y. Vein Pandaram {%). 
It was impossible to dissociate the 
office of trustee from the possession 
of the properties. The wilows of 
Venkatachalapatby were bound to 
preserve the properties and to render 
an account in respect of them to Se- 
shastyi. Th© parting with the 
properties virtually amounted to 
parting with the office and 
such an alienation cannot be re- 
cognised. Moreover the plaintiff 
knew that Seshasayi was the owner. 
The essence of the transaction 
was the recognition of the plain- 
tiff as the owner, while as a 


(1) [1876] 1 Mad. 285—4 I. A. 76—3 3ar 687« 

(31 [19001 33 Mad. 371 — 27 I.A. 69 — 4 O.W.N. 
^ ' 339--10 M L. J. 39-3 Bom. L. B. 597- 

7 Sar. 671. (P. 0.) 


matter of fact he was not the owner. 
The clear object of the transaction was 
to make out that a party who was not 
entitled to the properties was the real 
owner thereof. It is fraudulent and the 
Courts will refuse to give recognition 
to the transaction. If Seshasayi or 
his representative was not a party to 
the transaction, it was clearly a fraudu- 
lent attempt by Venkatachalapathy’s 

widows and the plaintiff to create a 
title in the plaintiff to the detriment 
of Seshasayi. If on the other hand 
Seshasayi or his representative was 
also a party to the transaction, it 
should undoubtedly have been brought 
about with the fraudulent object of 
making it appear, that the plaintiff 
was the owner while he was not, in 
order to enable him to file this suit. 
In my view, therefore . the plaintiff is 
not a benamidar for Seshasayi. I 
have found that Sestasayi is the 
owner of the properties in the F 
schedu'e, and I am also clear that the 
plaintiff has no interest whatsoever 
in the properties. He is neither the 
beneficial nor the legal owner. 

It has been argued on behalf of the 
appellant on the strength of •; Qur 
Naratjan v. Sheolal Singh, (3) that a 
benamidar can successfully maintain 
a suit. But this argument is of little 
avail in view of the finding that the 
plaintiff is not even the benamidar for 
Seshasayi in respect of the suit pro- 
perties. Granting for a moment 
that the plaintiff is the benamidar 
for Seshasayi, the further question 
arises, is the suit for contri- 
bution at the instance of Seshasayi 
mainatainable ? If Seshasayi can- 
not bring the suit, his benamidar can- 
not equally maintain it. The appel- 
lant's learned vakil relies upon S. 83 
of the Transfer of Property Act, The 
material portion of the section is as 
follows : — 

“W here eeveral properties whether of o ne or 
several owners are mortgaged to secure one 
debt, such properties are. in the absence of » 
contract to the contrary, liable to contribute 
rateably to the debt secured by the mortiagei 
after deducting from the value of each pro’ 
perty the amount of any other incumbrance to 
which it is subject at the datj of the mort- 
gage.” 


(3) [1919] 46 Cal. 566— 46 L A. 1—9 

335— 17A.L.J, 66—36 M.L.J. 68 — 491 . 0 . 
1—33 C.W.N. 521 (P. O.) 
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So far as contribution is claimed 
against the A schedule properties, it 
must be remembered that the first 
defendant became the owner of them, 
in virtue of a sale in'his favour by Se- 
shasayi himself. In regard to thoae pro- 
perties the position is this. The mort- 
gagor, Seshasayi who was the owner 
of the properties in A and F schedules 
sold the properties in A schedule to 
the first defendant. Can he then as 
owner of the properties in F schedule 
claim that A schedule properties are 
liable to contribute t^ the mortgage 
debt ? The answer is furnished by 
Rp Darby's Estate^ Reivlall v- Darby 
(4). It was held in it that an assignee 
as a party of the mortgage security 
was not liable to contribute, as again- 
st the mortgagor to the payment of 
the mortgage debt. An assignor 
having executed a deed of charge to 
his bankers in respect of various items 
of property, assigned by a voluntary 
deed one of those items to his wife. 
The latter deed contained no refer- 
ence to the charge. The assignor 
died and his executors paid off the 
debt to the bank. The question arose 
whether the widow as assignee of the 
items was liable to contribute to the 
payment of the debt. It was held that 
the widow was under no liability to 

contribute Warrington, J., says: 

*‘Tbe assignor owed a sum of money charged 
on certain property, what equity would be 
have had in his life time to call upon an as- 
signee from h m to pay any part of that debt? 
I can seen none, unless he assigoed the p'‘ 0 - 
perty subject to the debt. If, then, the assig- 
nor would have bad no such equity, I fail to 
see what greater right nis executors can have 
to call upon the assignee to contribute.” 

To entitle one to contribution from 
another, the equities must be equal. 
If, for instance, there was any obliga- 
tion on the person who paid the en- 
cumbrance to discharge it as a debt of 
his own, ho cannot claim anything 
from that other; and similary if a 
mortgagor sells a part of an encum- 
bered estate with a covenant against 
encumbrance, he cannot claim con- 
tribution from th.. purchaser, because 
he is himself liable for the whole debt. 
See Helsbury Vol. 21, p.306, and Ghose 
on Mortgages, 4th Edn. Vol. 1. p. 374. 

In the sale deed by Seshasayi, con- 
veying the A pohedule properties to 

(4) [laa?] 2 Oh,-|j6D— 7t> Uh.. 6»y— ^7 

L. T. 900. 
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the 1st defendant, the former makes a 
distinct allegation that the debt under 
Ex. K. was discharged and that the 
sale was not subject to the encum- 
brance evidenced by the said docnrnent. 
In the face of this, it is impossible to 
hold that Seshasayi is entitled to con- 
tribution fruin the 1st defendant so 
far as the A schedule properties are 
concerned. The principle underlying 
the deci5i'‘’n in Rp D<irby's Esiaif 
Rendal/ v. Durby (4) is recognised in 
S. 56 of the Transfer of Property Act. 
It runs thus ; — 

“Whe.-e two propert 63 are subjoct lo a 
oominoci charge and mie of the properties »8 
soli, ciie buyer araMis-tho seller, ii\ the 
abs ^nce of a c-^ntr.ict to the contrary entitled 
to have the charge 'la'-iuBod ou; of the otuer 
property, so far as such proptrty will extend.” 

Tt has been contended by tfio tppol- 
laiit’s learned vakil that, as on the 
date of the conveyance in favour cf 
the ist defendant of A schedule pro- 
perties, Seshasayi was not the owner 
of the properties described in F sche- 
dule, the section has no appUca^on. 
Whether the terms of S. 56 are literal- 
ly applicable or not, there can bo no 
doubt that the general rule enacted 
in S. 82 is subject to the exception 
that a mortgagor is not entitled to 
contribution when he has assigned 
the property with an express covenant 
as against encumbrances. In Ker v. 
Ker, (5) Christian, L. J., says : 

•‘The conclusiops which I gather from Fiar- 
berr's case (6) are the following. First tbafthe 
origin 1 principle of the common law wag 
lityy that is to say, contribution in the ratio of 
value, wholly irrespective of priority of dates 
of purchase; second, that the case of the debtor 
himself and his heir-at-law, in respect of re- 
tained lands was an exception to ti.at principle 
by reason solely of hie personal liability and 
that to such exception it mattered not whe- 
ther the purchasers were such, with considera- 
tion or without it.” 

The Transfer of Property Act enacts 
the rule in S. 82 and the exception in 
iS. 56. I am of the opinion that Sesha- 
sayi could not have successfully 
maintaine 1 a suit for contribution 
against the 1st defendant. It follows 
that even if the p.aintiff was benami- 
dar of Seshasayi his suit would fail. 

There is only one further matter to 
consider. If the 1st defendant as owner 
of the properties in schedule A is not 
liable to contribute, the question still 
remains, is he bound to con tribute hy 

(5) Ir. 4 K. Eq. 15. 

(6) [1584] 3 Bep. 11. 
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reason of his being the owner of the 
properties in B, C, and D schedules ? 
It is agreed on both sides that if the 
valuation adopted by the Subordinate 
Judge is accepted, no liability to con- 
tribution can arise : in other words, 
that the properties in B, C, and D 
schedules have paid their share of the 
mortgage debt. But it is said that 
the valuation is not correct, that the 
Subordinate Jcdge did not decide the 
issue relating to valuation in the judg- 
ment under appeal and he postponed 
the consideration of it to be disposed 
of in C. S. No. 17 of 1919. It is then 
argued that the learned Subordinate 
Judge did not try the issue in the 
second suit, but that the valuation 
was fixed by the consent of certain 
parties and that the plaintiff is not 
bound by it. There is no force in this 
contention as the plaintiff did not 
offer to give evidence in the second 
suit on the point and as he was not 
prevented from placing such materials 
as he could before the Court. There 
is no reliable affirinative evidence 
upon which we can act and disturb 
the finding of the learned Subordinate 
Judge. It is not seriously contended 
that there is material on the record 
which would justify a different find- 
ing. 

In the result, the appeal fails and 
is dismissed with costs. 

One set to be divided among the res- 
pondents that have appeared in the 
proportion of their interests in the 
properties in A to D Schedules. 

Phillips, J. — I agree and am of 
opinion that the decision may also be 
based on the short ground that all 
the dealings with the F schedule pro- 
perties by Seshasayi from 1902 on- 
wards were purely nominal and that 
the conveyances to plaintiff, Pitch- 
andi and Venkatachalapathi Naidu, 
(Ex. A series) were never intended to 
take effect, the property remaining all 
along in the ownership of Seshasayi. 
As plaintiff has no interest in the 
mortgage property he cannot claim 
contribution from defendant, since 
the payment on account of schedule 
F, if really made by plaintiff, must 
have been made by him as a volunteer 
for he had no interest in schedule F, 

Appeal rejected. 
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Best dc Co. Ltd (Agents of the 
Nobel's Explosives Co^ Ltd.) — Appel- 
lants. 

T. 

The Corporation of Madras — Res- 
pondent. 

Ref. Case No.l of 1923, Decided on 
7th February 1924. 

Madras City Municipal Act, {IV of 1919 
S. 110 and Sch. I V R. 7^ Proviso — ''Cross in- 
come received in or from the City*' of Madras 
does not include income received in Madras 
from outside business. 

The expression ^'gross income received in or 
from the City’' in the proviso to Rule 7 of 
Sch. IV does not include incon^e a.''i3ing out 
of business transacted outside Madras though 
the proceeds are transmitted to and received 
by the agents of the incorporated company in 
Madras. The income of a trade or business 
arises or accrues in the place where its con- 
tracts are made or its goods are sold. The 
mere fact that the money for which the goods 
are sold passes through Madras on its way to 
England will not involve any liability to pay 
the municipal tax on companies in Madras, 
The expression “gross income” means the total 
sum by which the sale price of all goods sold 
exceeds their cost price at the place of sale 
when that sum is receiyed. 

[P 755 C2P 756 C1; P 759 C 2] 

R. N. Ayangar an<l O. T. Govindan 
Nambiar — for Appellants. 

P. Doraisxoami Ayyangar — for Res- 
pondent. 

Spencer.Og. C. J. — The Full^Bench 
having decided that an English iucor- 
Dorated company is not exempt from 
the tax on companies imposed by 
S. 110 of the Madras City Municipal 
Act IV of 1919 by the mere reason of 
its citpital being expressed in sterling, 
we have now to determine the third 
question referred to us, which is 
whether income derived from the 
transaction of business outside the 
City of Madras which is transmitted 
to Madras to the agents of an Eng- 
lish firm for being converted into 
sterling and remitted to England 
is part of the gross income of the 
company upon which the tax is levi- 
able. The same question was raised 
once before in the Sun Life Assurance 
Company v. The Corporation of 
Madras (1) but was left undecided. 


(1) 1922 Mad. 85 — 46 Mad. 10—42 M, L. J 

383—15 L. W. 330— (19M) M. W.N. 155— 
31 M. L. T. 371. 
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The proviso to rule 7 of schedule 
IV, Part 11 of the Act provides a 
scale for assessing the gross income 
of Companies the head office or a 
branch or principal office of which is 
not in the City, and whose gross in- 
come “received in or from the City** 
has not in the preceding year exceed- 
ed 25,000 rupees. 

The answer to the question referred 
to us depends on the meaning to be 
attached to the words “gross income 
received in or from the City.’* 

Mr. Aiyangar contended that the 
sales of the explosives on behalf of 
Nobel’s Explosives Company, Limit- 
ed, at Saidapuram and Bangalore, 
were not received by Messrs. Best & 
Co., Ltd., as income when they were 
sent to Madras for being remitted to 
the Head office in England. 

In The Secretary^ Board of Revenue 
v.Ripon Press.(] a). Coutts Trotter, J., 
observed that a person could not re- 
ceive the same sum of money qua 
income twice over. In Sundar Das 
v. Collector of Gujarat (2), Sir Shadi 
Lai, C. J., was of opinion that a per- 
son could not receive a thing from 
himself and therefore a contractor 
who earned money in Baluchistan and 
brought it with him into the 
Punjab was not liable to be assessed 
to income-tax on it. That case was 
decided upon the language of the In- 
come-tax Act (VII of 1918), and the 
decision might hare been diiferent if 
the same question of liability of an 
individual to pay income-tax on in- 
come earned outside and brought into 
British India had come up for deter- 
mination under the Income-tax Act 
of 1922, which provides in S. 4 for 
taxing the profits and gains of a 
business arising outside British India 
and received or “brought in ” within 
three years of the end of the year in 
which /»they arose. 

In Narasammal v. The Secretary of 
State for India (3) I held that an indivi- 
dual, who resided in British India 
and received there instilments of an 
annuity payable in Mysore and re- 

(l.s) 1923 Mad. 574^46 Mad.706— 44 M.L.J. 
523—17 M.Ii.W. 584— S2 M.L.T. 106— 
(1923) M.W.N. 381 (P. B) 

(3) 1933 Lab. 14—3 Lab 349 (F. B.) 

(3) [1915] 39 Mad. 885— 18 M. L. T. 524— 
31 1.0.404—3 L.W. 1134— (1916)I.M W.N. 
133. 


mitted to her by an agent, was liable 
to be assessed to income-tax on those 
sums which were “received in British 
India.” On the same line of reason- 
ing it might be argued that income 
received in the City of Madras from 
an agent stationed outside must come 
within the words “income received in 
or from the city.” as it is received in 
the City, if not from the City. 

But it must be remembered that we 


are not now considering the liability 
of an individual to pay income-tax 
on his total assessable income whe- 
ther derived from a British Indian 
source or received by a resident in 
British India, but we are interpreting 
a local Act which authorizes a parti- 
cular Municipality or Corporation to 
levy a tax upon business transacted 
within the City for profit by incor- 
porated companies. 

The income of a trade or business 
arises or accrues in the place where 
its contracts are made or its goods 
are sold. This is made clear from 
Smith ^ Co. V, Greenwood (4.) The 
question whether the profits sought 
to be assessed were profits arising 
from any trade exercised within the 
United Kingdom of Great Britain was 
there answered by finding out where 
the operations took place from which 
the profits in substance arose. Again 
in Municipal Council of Cocanada v. 
The Clan Line Steamers Ltd, (5), the 
trade of a shipping company was held 
to be exercised and its business car- 
ried on in the place where its freight 
earning contracts were entered into. 

Following the principle of these 
decisions, there can be no doubt that 
Nobel’s Limited, are not transacting 
business within the City of Madras in 
respect of the sales of explosives 
which take place at the magazines 
in Bangalore in Mysore State and 
at Saidapuram in Nellore District. 
The fact that Nobel’s, Limited, em- 
ploy Messrs Best and Co., Ltd., as 
agents in Madras for the purpose of 
collecting the profitsjniade at Saida- 
puratn and Bangalore and of remitt- 
ing them to England is not a circum- 
stance from which it can be deemed 
that Nobel’s Limited transact busi- 
n ess in Madras City as explained in 

[4) [1931] 3 K. B. D. 583. 

^6) ri9i81 43 Mad 45&— 36 M. L. J. 226— 
25M. L T. 192-51 1.C. 692-10 L.W.35, 
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the explanation to S. 119, even 
though accounts of the transactions 
are kept in Madras and though 
Messrs. Best deduct their commis- 
sion for acting as agents for the 
English company. The mere fact 
that the money for which the goods 
are sold passes through Madras on its 
way to England will not involve any 
liability to pay the Muncipal tax on 
companies in Madras, because in con* 
verting the profits into English 
money and obtaining bills of ex- 
change on England Messrs. Best and 
Co. are doing no more than what 
might be done through any broker 
or Bank. 

By the expression ‘‘gross income” 
I understand to be meant the total 
sum by which the sale price of all 
goods sold exceeds their cost price at 
the place of sale when that sum is 
received. 

Davadoss, J. — Of the three ques- 
tions referred for the opinion of the 
High Court by the Chief Judge, Small 
Cause Court, the first question has 
been answered and the second fol- 
lows the opinion on the first. The 
third question is “what is the mean- 
ing of the expression ‘gross income 
received in or from the City’ in the 
proviso to rule 7 ? Does the latter ex- 
pression include income arising out of 
business transacted outside Madras 
the proceeds whereof are transmitted 
and received by the agents of the in- 
corporated company in Madras where 
they have their head office?” The 
answer to this depends upcn the con- 
struction of S. 110 and Rule 7 of 
schedule 4 of the Madras City Muni- 
cipal Act IV of 1919. The section 
makes “every incorporated company 
transacting business within the city 
for profit or as a benefit society” 
liable for the tax. The explanation 
to it ntake.s such company liable if it 
has an olfice, agent or firm to repre- 
sent it for the purpose of transacting 
business in the city. There is no 
difficulty in construing S. 110. All 
that is required under S. 110 is that 
the company should be an incorporat- 
ed company and that it should 
transact business within the city for 
profit or as a benefit society, and 
by the explanation it is sufficient if 
it has an office, agent or firm to re- 


present it for the purpose of transact- 
ing business in the city. Schedule 
4, rule 7 is also clear, but the diffi- 
culty arises in construing the words 
“its gross income received in Or from 
the city, ’ 

The Nobel’s Explosives Company, 
Limited, is an English Company 
which carries on business through its 
agents Messrs. Best and Co., 
Madras. It has three magazines, 
one at Madras, one at Saidapuram 
and one at Bangalore. Messrs. Best 
& Co. are remunerated oy commis- 
sion on the sales in the three places 
and are paid Rs. 300 a month for 
watching and other charges incurred 
in the three places. The Corporation 
of Madras assessed the Nobel’s Ex- 
plosives Company, Limited, on the 
basis of the gross income from the 
three places and the latter objected 
to the assessment. Hence the refer- 
ence. 

It is contended on behalf of the 
Nobel’s Explosives Company, Limit- 
ed, that, in computing the gross in- 
come, the amounts realised by sales 
at Saidapuram and Bangalore should 
no; be taken into account. The 
argument is (1) the income was deriv- 
ed from sales outaide the city; (2) the 
contract of sales was not made in the 
city (3) sale-proceeds were received 
at Saidapuram and Bangalore and (4) 
Messrs. Best and Co. received the 
sale-proceeds from the two places 
only for transmission co their prin- 
cipals. It is argued on behalf of the 
Corporation that the agents of the 
Nobel’s Explosives Co., Ltd., namely 
Messrs. Best and Co. are in Madras. 
(2). The sile-proceeds are received in 
Madras (3) the accounts are kept in 
Madras and credits and debits are 
made in the Madras account (4) the 
salesmen at Saidapuram and Bang- 
alore are not independent agents of 
the Nobel’s Explosives Limited, but 
are only the servants of Messrs, 
Best and Co. and that under the pro- 
viso to rule 7 and schedule 4, the 
income should be considered to 
have been received in the city, if not 
from the city and therefore the Stand- 
ing Committee of the Corporation was 
right in assessing the company on the 
basis of the gross income from the 
three places. 
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That the company is liable to taxa- 
tion is not disputed. The company 
has an agent in the city and it tran- 
sacts business in the city. Therefore 
the conditions required by S. 110 are 
fuiailed. Schedule 4, rule 7 gives the 
basis of taxation or the rates at which 
the companies are to be taxed. If a 
company has the head office or a 
branch or principal office in the city, 
it is assessed on the basis of capital 
alone, but if it has not the head office 
or a branch or principal office in the 
city it is assessed on the basis of the 
gross income received in or from the 
city. The NobePs Explosives Com- 
pany. Limited, not having the head 
office or a branch or principal office 
in the city, comes within the proviso 
to rule 7 of schedule 4. It is contended 
by Mr. R. N. Aiyangar for the NobePs 
Explosives Company Limited, that 
the words ** received in or from the 
city ” mean the same thing. I do not 
think that the words ‘‘ received in or 
from the city *’ mean the same thing. 
To give an example, if goods are sent 
by V, P. P. to mufassal, the value of 
the goods is received in the city ; but 
where the sales are effected locally, 
the sale-proceeds are received from 
the city. A contract for the supply 
of goods may be made in the city and 
the price of the goods may be paid 
here but delivery may be made out 
side. In such a case the expression 
“received in the city'* would apply 
to the income which is paid to the 
agent who is in the city though the 
amount is sent in from outside the 
city. Bui the necessary condition for 
assessment is tha.c the business must 
be done in the city. It matters not 
whether the sale-proceeds are received 
from the city or received here from 
outside. The expression “received 
in ’* used in taxing statutes is a well- 
known one and is intended to reach 
the income received from outside. 
The tax that is leviable under S. 110 
is not an income-tax but is a tax for 
carrying on or transacting a business, 
in the city and the question is there- 
fore whether the income which is not 
derived from the transaction or busi- 
ness in the city is liable to taxation 
under S. 110 and rule 7 of schedule 4 
of the Act, It is'admitted that sales 
were effected at Saidapuram and 


Bangalore and deliveries of the goods 
were made at the two places and the 
sale-proceeds were also received in 
the two places. All that Messrs. 
Best & Co. have done was to receive 
the proceeds, enter them in the 
accounts, and give credit to their 
principals and remit the amount that 
remained after meeting the commis- 
sion and other charges. The real 
question therefore is, whether that 
amounts to transacting business in 
the city in regard to the sales at 
Saidapuram and Bangalore. A num- 
ber of cases have been quoted by Mr. 
R. N. Aiyangar who appears for the 
Nobel’s Explosives Co., Limited, and 
by Mr. Duraiswami Ayyangar, who 
appears for the Corporation. Before 
considering the cases it is necessary 
to hear in mind the distinction bet- 
ween an Act like the Income-tax Act 
and a Local or Municipal Act like 
the Madras City Municipal Act. The 
object of the Income-tax Act is to 
tax all the income which a person 
makes or receives and it is worded so 
as to reach all the income it possibly 
can. But an Act which taxes a pro- 
fession, calling or trade, carried on 
in any particular city or locality, does 
not attempt and cannot hope to 
attempt to bring within its scope 
professions, callings or trade exercised 
or carried on outside such city or 
locality. With these remarks I will 
consider the cases quoted by both 
s idos* 

In V. L. Smith. & Company v. Green- 
wood (4) the facts were: — A Danish 
firm had an agent in London for 
advising prospective purchasers and 
taking samples of earth and sending 
to Copenhagen, etc. Contracts were 
finally co.-.clutlod in Copenhagen. The 
goods were delivored E. O. B. The 
Gommissionors of Income-tax held 
that the firm exorcised a trade within 
the United Kingdom and was assess- 
able to Income-tax. Rowlatt, J., held 
that the firin was not assessable to. 
Income-tax as it did not carry on any 
trade within the United Kingdom. 
The Court of appeal affirmed the 
decision of Rowlatt, J. Lord SterndaK 
M R. observes with regard to the 
contention, that the firm exercised 
trade within the United Kingdom: 

“ Such help as was given here in the 
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negotiation of contracts and their 
execution by Mr. Robinson is not 
enough to justify a finding that the 
rospoudents exercised a trade within 
the United Kingdom within the mean- 
ing of the Income-tax Act.*’ Atkin, 
L. J., observes that canvassing for 
orders and supervising the successful 
adapting of the goods bought for the 
purpose of buyer’s business do not 
amount to an exercise of trade. 

In the Board of JRevenue v. The 
Madras Export Company (6), the 
learned Chief Justice and Wallace, J,, 
held that in the case of a firm in 
Paris which purchased goods and sold 
them in Paris, the profits accrued 
solely in France and the firm’s income 
was not taxable in British India. A 
mufassal firm buying goods in Madras 
for sale in the mufassal was held not 
assessable under the old City Munici- 
pal Act— vide Meera Rowther v. The 
President of the Corporation of Madras 

light of the above deci- 
sions, it cannot be successfully con- 
tended that the Nobel’s Explosives 
Conpany, Limited, exercises a trade 
or transacts business in the City by the 
mere fact of its agents keeping an ac- 
count of the amounts realized by the 
sales at Saidapuram and Bangalore. 

The next question is whether the 
sale- proceeds which are received by 
Messrs. Best & fo,, in the city are 
income received in or from the city. 
In construing these words consider- 
able help is derived from the cases 
which have been decided under the 
Income-tax Act both hero and in 
England. Mr. Aiyangar urges that the 
income is made at the place where the 
sales are effected. The income or 
profits being the difference between 
the cost price and the sale price, the 
income is derived at the place where 
the sales take place and the income 
or profits made at places outside the 
city cannot be Income received in the 
city by the fact of its being forwarded 
to jNIessrs. Best dc Oo., for transmis- 
sion to England. In support of his 
contention he relies upon Sundar Das 
V. Collector of Gujarat (2). The Full 
Bench of the Lahore High Court held 

(6) 1923 Mad. 432—46 Mad. 360—17 M L W 

161—44 M.L.J. 290—33 M.L.T. 37. ‘ 

<7) [1909] 33 Mad. 83— 5 I.C. 744—7 M.L.T. 

80 t 


that the income which accrued due 
and which was received in Baluchistan 
and which was subsequently brought 
into British India was not assessable 
under the Income-tax Act of 1918. 
The Learned Chief Justice held that 
what was received once in Balu- 
chistan cannot be received again in 
British India. In that case a con- 
siderable sum of money which was 
probably the savings of several years 
was brought into British India. There 
is nothing to show that the amount 
was the income of any particular 
year. If a person makes a fortune in 
a foreign country and returns to 
India, his fortune is not assessable, 
for it cannot be said to be the income 
of any particular year, but it may be 
the savings of a life time. S. 4, clause 
(2) of the Act of 1922, makes the 
income made outside British India 
assessable to income-tax provided 
such income is brought into British 
India within three years of its receipt. 
The decision in Sunder Das v. Collec- 
tor of Guzarat (2) was under Act VII 
of 1918 in which there was no provi- 
sion corresponding to that contained 
in the second clause of S. 4. In The 
Secretary^ Board of Revenue (Income- 
tax), Madras v. Ripon Press and Sugar 
Mills Company Limited (8) the facts 
were : A company had its office in 
Bellary, but it carried on all its 
business in Raichur in the Nizam’s 
Dominions, The Company direct- 
ed the management and distributed 
the diTidends. Some money was 
received at Bellary for meeting the 
cost of the establishment there. The 
Full held Bench that the Com- 
pany was not liable to assess- 
ment under the Income-tax Act. In 
that case it was found that the divi- 
dends were payable only from the 
weasury at Raichur which is outside 
British India. The Learned Chief 
Justice remarked that even with re- 
gard to the amounts received at Bel- 
lary , the firm was not assessable un- 
der the Income-tax Act in respect of 
such amounts. There are some obser- 
vations in Sun Life Assurance Compa^ 
ny y. The Corporation of Madras (1) 
which support the contention of Mr. 


m 706-44 M.L.J. 

533—17 M,L.W. 584 — 32 M-L.T. 306— 
(193$) M.W.N. 331 (F. B.) 
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Aiyangar but the point was not expre- 
ssly decided and it is unnecessary to 
refer to that case in detail. In Muni- 
cipal Council of Cocanadnv. The '‘Clan* 
Line Steamers^ Limited^ (5) it was held 
that the ‘Gian* Line Steamers, Limi- 
ted, were not liable to pay profession 
tax under S. 53 of the District Munici- 
palities Act because the freight earn- 
ing contracts with the shippers were 
not entered into at the port of Coca, 
nada. It was found in that case that 
the shipping contracts were made 
with Messrs. Godin Woodrooffe & Co. 
at Madras and not with the local 
Agent Mesirs. Ripely &Co. who for- 
warded the applications of such con- 
tracts to be dealt with by Messrs. 
Gorden, Woodrooffe & Co. If 
the shipping contracts had been made 
at Cocanada, then the company would 
have been liable. It may be observed 
in passing that it was evidently in 
view of this decision that the words 
“ whether or not such office, agent or 
firm has power to make binding con- 
tracts on behalf of the Company’* were 
enacted in explanation to S. 110. 

In this case if the contracts for sale 
were made with Messrs. Best & Co. 
in Madras, and goods were delivered 
at Saidapuram or any other place 
outside the city, the Company would 
be liable to pay tax under S. 110 of 
the Madras City Municipal Act. As 
1 have already observed, it is not 
disputed that the contracts of sale 
were made at Saidapuram and Banga- 
lore and t^’e price of the goods sold 
was received there. Considering the 
object and scope of the proviso to rule 
7 of schedule 4 of the Act, it would 
be doing violence to its language to 
hold that the income earned outside 
the City is income received in the 
City. The well known rules of con- 
struction that Taxing Statutes should 
be strictly construed »and that no one 
is to be taxed except by express words 
should not be departed from in con- 
struing the City Municipal Act The 
words of S. 110 being quite clear that 
companies transacting business with- 
in the city are liable for the tax,<it 
is opposed to the scheme of the Act 
and the wording of the section to tax 
a company for business transacted 
wholly outside the city. No doubt, 


if the company had the head office 
or a branch or principal office in the 
city, the question of the amount of 
income would not arise and it would 
be taxable on the basis of its capital. 
My answer is “ the gross income re- 
ceived in or from the city ” does not 
include the income arising or accru- 
ing from the business outside the city. 

The expression “gross income” used 
in the proviso to rule 7 cannot be said 
to be “ net income." The expression 
“ net income ” is used in rule 9. Rules 
8 and 9 apply (1) to persons holding 
an appointment upon a monthly 
salary and (2) to persons exercising 
any profession, art, trade or calling 
or their agents or servants in their ab- 
sence. Rule 7 applies to incorpora- 
ted companies. The basis of assess- 
ment under rule 9 is the net income 
of the person Liable to be assessed. 
The word# “net income" in rule 9 
must be held to mean income which 
a person gets after deducting legiti- 
mate charges and expenses from the 
gross income. Mr. Aiyangar contends 
that the expression “ gross income ” 
is a contradiction in terms and should 
be held to mean net income. The 
expression “ gross profits " is defined 
in Cotter’s Advanced Accounts as 
meaning excess of selling price over 
cost price. The expression “gross 
income " has the same meaning as 
the expression “gross profits.” If gross 
income be held to mean net income it 
would not only be imputing absurdity 
to legislature, but would also be 
doing violence to plain English words. 
Reading the proviso to rule 7 care- 
fully, it appears that the legislature 
advisedly used the expression “gross 
income," for, a company which has 
an agent and does immense business 
in the city may not earn any net 
income owing to losses in another 
part of the world, say South America 
or Australia. The object of S. 110 is 
to assess the incorporated company 
which is transacting business in th® 
city, and it is immaterial whether th© 
business yields a net profit or not. 
Relief, is given to such companies by 
the proviso to rule *7 in cases in 
which there is no head office or a 
branch or principal office in the city. 
Surely the Corporation of Madras 
cannot be asked to wait for the dec- 
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laration of dividend by a foreign 
company to see whether the company 
is liable to pay a license fee for car- 
rying on or transacting business with- 
in the city. The words “ gross in- 
come ” mean the difference between 
the cost price and the sale price of the 
goods sold. If a company makes a 
very large income by the sale of goods 
in the city, it cannot escape taxation 
by say in? that it has sustained loss 
in another place. I have no hesita- 
tion in holding that the expres- 
sions “ gross profits ” and “gross in- 
come*’ mean the difference between the 
price at which the goods are sold and 
the cost price of the goods at Madras 
without making allowance for com- 
mission and cost of establishment and 
other charges. 


1924 MADRAS 760 

Venkatasubba Rao, J. 

Gottumukkula Naraijana Raju and 
anoi/ier— Petitioners — Accused. 

V. 

King Emperor — Opposite Party. 

Cr. Rev. Case No. 727 of 1923 and 
Or. Rev. Petition No. 584 of 1923, Deci- 
ded on 6th March 1924. from the judg- 
ment of the Court of the Sub-Divi- 
sional Magistrate of Bhimavararn. 

Penal Code, S. 186 — Closiiq door of a room 
entered into by police for search and threaten- 
ing him amounts to obstruction. 

Where a Constable entered a louse and 
found in a room three articles alleged to have 
been stolen, but before the constable could 
remove them the accused caused the door of 
the room to be shut and a^so threatened to 
kill the constable if he removed the articles. 

Held', the acts constitute obstruction of 
a public servant in the discharge of his 
public functions. 15 Mad. 221 Diet. [P 760, C 3] 

V. Suryanarayana — for Petitioner. 

Public Prosecutor — for the Crown, 

Order. — The Head Constable enter- 
ed the house in question and found in 
a room three of the artbles alleged to 
hare been stolen. Before the consta- 
ble could remove them the accused 
caused the door of the room to be shut. 
The accused also threatened to kill 
the constable if he removed the arti- 
cles. In these circumstances, the 
question to be decided is whether any 


offence has been committed under 
S. 186, T, P. 0. In other words? do the 
acts proved constitute obstruction of 
a public servant in the discharge of 
bis public functions ? I have not the 
slightest doubt that the offence has 
been committed. The learned vakil 
for the accused relies upon Queen 
Empress ^7. Somanna (1) and argues 
that the closing of the door does not 
amount to an obstruction. I do not 
think this case is an authority for 
this proposition. Whether there is an 
obstruction is a question of fact. 
What was held in that case was that 
failure to open a door to let a public 
servant in was not an offence under 
the section. The learned Judges 
say .—The use of the word “Volun- 
tarily” seems to us to indicate that 
the Legislature contemplated the 
commission of some overt act of 
obstruction, and did not ir. tend to 
render penal mere passive conduct. It 
was not asserted that petitioner barri- 
cated his doors or assaulted the com- 
missioner, or took any active step to 
oppose the execution of the commis- 
sion. He merely shut himself up in 
his house and took no notice of the 
commissioner.” It is assumed in the 
judgment that the accused in that 
case were guilty merely of a passive 
act, namely, of not opening the door 
to enable the otficer to get into the 
house. The facts proved in this case 
are very different. By the physical 
act of shutting the door and by the 
threat referred to above which the 
accused were in a position to carry 
out, they prevented the constable 
from discharging his public duties, I 
think the conviction must stand. 
Having regard however to all the 
circumstances, the sentence imposed 
appears to be excessive. I reduce the 
fine to Rs 50. — in the case of each of 
the accused and direct that the excess 
fine if it has been paid shall be 
refunded. In default of payment of 
fine each will undergo rigorous im- 
prisonment for a week. 

Sentence reduced. 


(1) [1891] 15 Mad. 231—3 M. L.J. 130. 
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Rambsam and Jackson. JJ. 


Kanniarypa Mu fali and others — Ap- 
pellants. 



P, V. Raju Chettiar and others — Res- 
pondents. 

A. S. N'o. 51 of 1931, Decided on 9th 
January 1 j 24, agaiast the decree of the 
Sub-Judge of Vellore. 

♦ Proy. T'ls. Act, illl of 1907) Ss. and 

SI — Silence of mor g igec in reofy to y^otice by 
theofficial receiver .Hi not extin'inish Me ee- 
cnrity. 

The wbo’e property of the insolvent cannot 
be soldfiee fiom enoumb'ances eve-j ^vitb tno 
ooaaenc of the i.icumhr tao.'rs woo .13 secur^'d 
creditor* oa x rexlwe op other .vi e deal with 
the security hh ic tne section had not been en- 
acted. Taerefore a mortgagee cannot be sa’d 
to reiinq’iishjJ the 9 !c>iri 7 witaln S. 31 
by his Silence in reply to a notice by the 
official rece ret* stating that he p-oposod to 
sell tie p*oper;y fr©^ f o n bis mortgago and 
that in caee tae mortgagee kept qu et no would 
take it that he co isjnted to the pro'^o^al. Even 
assuming that the ot'r'io al re.eiver &t:)ol in 
the pnsitien of the ra n’tg xg-T a s I’e by a in ).’t- 
ga^or without relinquis xinent by the mortgagee 
but merely with tne censont of the mortgagee 
oxpressei in au unregiiterel document cauoos 
b© valid unless the ra^ts amount to an authori- 
sation of the mer gagor to sell on the mortga* 
gee’s behalf or to an agreom nt by the mortga- 
gee to accept such sum hs may be realised in 
the sale in dis^hirge of his debt. A sale 
therefore by the officiil receiver under x»ucb 
circumstances would uat i.x aiy way bind the 
mortgagee. (t'. 76i, 0. l.J 

A, Kri:shnasivami Ayyar and. B. C. 
Seshachala Ayyar — for AppsUants. 

A. Visvanalha Ayyar — for Respon- 
dents. 

Ramesam, J. — In this case the 9th 
defend iiu and the legtl r^^prescnca- 
tives of tie U)ch defonlant are the 
appeUanus, Kei-pondsnt- L to h are 
tti9 plaiatiifs. Tna suit was brougnt 
for recovery of the ’;rincipal and 
interest due on a mortgage » bond 
executed by the husband of the second 
defendant and defendants L to 6. 
The defence was that the plaintitfs 
were not entitled to maintain the suit 
on account of certain proceedings in 
insolvency. 

The further facts necessary to be 
stated for understanding this defence 
are that the sixth defendant became 
insolvent and his properties were 
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vested in the Official Receiver, Chit- 
tor. On the 16th August 1915, the 
Official Receiver gave a notice to 
the mortgagees in which he stated 
that he proposed to sell the properties 
of the insolvent by public auction free 
from their mortgage with the same 
charge to them on the sale-proceeds 
as they might have on the properties, 
and called upon them to consent to 
the proposal. He added that, in case 
they did not intimate t) the contrary 
before a certain datj, he vould take 
it that they had ■ consented to the 
above proposal. Incidentally it may 
be mentioned that the original notice 
not exhibited in the xase and all 
that has been exhibited i.s an office 
copy. Tnis office copy contains 
blanks in all important places, where 
datos and amounts have to be men- 
tioned, in particilar the di-te before 
which a reply was exp^'tedis not in 
tie 'iociimeat and is also a blank. 
This notice was received as appears 
from the acknowledgm nt Exhibit I 
(a)-oa the 36th August 1915 but there 
was no reply by tl;e mortgagees to the 
notice. The Official Receiver pro- 
claimed the .‘-alo of the properties and 
the proclamation is dated the I6th 
December 1915. It was signed by the 
Official Ueceiver as Official Receiver 
and was issued from h's office. It 
mentions that tho entire of the 

inso.vent w ls intended to be so d and 
also mentions that the property was 
to be sold free from encumbrances ; 
and this particular mortgage was 
intended to be /mentioned there but 
was described incorrectly, but we do 
not think that very much turns on 
the correctness of the description of 
the mortgage. The property was 
then purchased by defendants 9 and 
10, who aro now represented oy the 
appellants. On the 22nd February 
1916 the mortgagees, applied to the 
District Judge for cancellation nf the 
sale on the ground that the notice 
was not served upon them, that the 
price realised was not ^adequate, that 
the sale was held at a tim^ when 
there was plague prevailing, and the 
petition also implies that they did not 
consent to the sale. The matter 
came up to the High Court and it was 
held that the petition was out of time 
and the petition was dismissed on 
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that ground. The mortgagees then 
brought the present suit. 

On these facts, it is contended by 
the appellants that the present suit 
does not lie, that the former sale is 
binding on the mortgagees. Under 
the Provincial Insolvency Act III of 
1907 only the property of the Insolvent 
vests in the Officiil Receiver. The 
Act contains no provisions for selling 
the whole property free frOm all 
encumbrances even with the consent 
of mortgagees. S. 16 (5) says, that 
“nothing in the se tion shall affect 
the power of any secured creditor to 
realise or otherwise deal with his 
security in the same manner as he 
would have been entitled to realise or 
deal with it if this section had not 
been passed.’* S. M contains some 
provisions according to which a 
secured creditor may after realising 
his security prove for the balance, or 
he may relinquish his security and 
prove for the whole of his debt like 
any other unsecured creditor, or he 
may prove for the difference between 
hia debt and the e'timated value of 
the property where the estimated 
value i'^ less than that of his debt. 
Here it cannot be said that the mort- 
gagees have relinquished their secu- 
rity- Therefore none of the provisions 
of S. 31 applies. It cannot be said 
that the Official Receiver was a per- 
soil with ceftain limited powers and 
.he silence of the mortga ees in not 
replying to the rotice amounted to 
Isuch a consent as would justify the 
Ireceirer to sell the properties. Mr. 
Kridhnaswami Iyer, the learned vakil 
for the appellants then argue! that 
apart from any limited powers under 
the Act, the Official Receiver at 
least stands in the position of a mort- 
gagor, and any mortgagor can sell the 
mortgaged propertj with the consent 
of the mortgagee. But it seems to us 
that a sale by mortgagor without a 
relinquishment by the mortgagee but 
merely with the consent of the mort- 
gagee expressed in an unregistered 
document cannot be valid unless the 
facts amount to an authorisation of 
the mortgagor to sell on the mortga- 
gee’s behalf or to an agreement by the 
mortgagee to accept such bum as may 
be realised in the sale in discharge of 
his debt. In -the present case it is 


very difficult to make all these impli* 
cation., on account of the mere silence 
of the mortgagees when they received 
the notice Exhibit 1. There is no 
doubt that the Official Receiver and 
the purchasers thought that the 
Official Receiver was authorised to 
sell under the Act and had limited 
powers of sale. I find it difficult to 
accept the contention for the appel- 
lants that the plaintiffs are estopped 
by the proceedings in insolvency. 
Isor can it be said that the plaintiffs 
chose one remedy, namely of applying 
to set aside the sale in the insolvency 
jurisdiction and that, therefore, they 
are precluded from their legitimate 
remedy. They chose the wrong 
remedy and they never got a relief. 
They never got any relief when they 
applied in the Insolvency Court. 

We think that the judgment of the 
Court below is right and that this 
appeal must be dismissed with costs 
of respondents I to 3. 

Now, as regards the memorandum 
of objections, the learned Subordinate 
Judge has committed a clerical error 
in paragraph 22 of his judgm«*nt where 
the figure ought to be Rs. 2,530 ins- 
tead of Rs. 2,800. The amount due 
to the plaintiffs will be amended 
accordingly. 

With reference to the interest the 
judgment is right, but the decree 
directs tjat it should be calculated at 
6 per cent from the date of the dec- 
ree. This should be altered into “at 
the contract rate up to the date fixed 
for payment and 6 per cent, there- 
after.” 

Clause 3 of the decree will also be 
deleted as the purchasers will be liable 
for costs personally and for the ba- 
lance of any unrealised debt the plain- 
tiffs-respondents can prove in insol- 
vency. 

The respondents 1 to 3 will be entit- 
led to the costs of the memo, of objec- 
tions. 

Appeal rejected. 


\ 
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Wallace J. 

K, Tirumnlacharyulu aHaft Rama- 
nxijacharyulu and others — Defendants- 
AppeUants. 


Ammisetti Venkiah and others — 
Plaintiffs — Respondents. 

S. A. No. 813 of 1921, Decided on 
6th February 1924, against the decree 
of the Distr’ct Court of Guntur. 

♦ Civil P. C., O. SB R. S — Aupoint'neit of 
guard an without notice to person in whose 
care the mijior is, invalidates decree otdy if 
minor is prejudiced. 

No irr#>gularity by way of an ornlaslon to 
send auo Joe required by O. 32 R. 3, C. P. O. 
will ope~ate to render void the presumed 
repreBentation of the minors in suit, unless 
suoh an omission has in fact pr* judiced their 
defence and such prejudice is n->t a matter 
of assumption or presumption but of proof. 
Before tbe Court will declore that they were 
not prooerly represented on account of such 
irregular ty the minors must prove that 
they had a good defence which by tbe 
negligence of the guerdian had not been 
put forward. [P. 763, C. 2, P. 761, O. 11 

B. Sitarama Rao - for Appellants. 

tf, Rama Rao — for Respondents. 

Judgment. — The plaintiffs sued in 
this case to set aside the decree in 
O. S. No. 274 of 1917 on the file of 
the Principal District Munsif’s Court, 
Guntur, obsaining against them when 
they were minors. They sued on the 
ground that they wore not properly 
represented by the guardian in the 
suit and that tbe said guardian was 
guilty of gross ncgligerce. 

There is no doubt that they were 
minors at the time of suit, an 1 
both their father and mother were 
dead. It is also clear that they had 
no certificated guardian and no 
natural guardian. It appears that 
the Plaintiff in O. S. No. 274 of 1917 
first applied to the Court to have one 
K. Ramiah appointed as guardian ad 
litem and notice was sent to him but 
he refused to act. The plaintiff then 
applied for a Court guardian and the 
Head Clerk of the Court was ap- 
pointed. The plaintiffs here in this 
case urged that the appointment of 
the Court guardian was illegal be- 
cause no notice of the application 
to appoint a Court guardian was sent, 
as it should have been sent, under 


O. 32, R. 3 (5) to the person in whose 
care the minors were. The defence 
urged that, since plaintiffs were in 
the care of K. Ramiah who already 
had notice of the application to ap- 
point himself as the guardian, it was 
not necessary to send a fresh notice 
to him. Plaintiffs rejoined that K. 
Ramiah was not the person in whose 
care then they were ; that th y were 
in the care of R. Seetharamaswarai, 
that even if they were in Raraiah's 
care, it was necessary to serve him 
with a notice again in order to com- 
ply with the Rules, so that he might 
have had an opportunity of objecting 
to the appointment of the Court 
guardian or of proposing so ne other 
person as guardian ; and at least 
under the rules the Court should and 
could not have been satisfied, without 
sending a fresh notice to him, that 
there was no person fit and willing 
to act as guardian, which is the only 
condition on which the appointment 
of a Court guardian can stand. 
See O. 32, R. 4 (4). 


The first Court found that the 
plaintiffs w'ere not in the care of 
R. Seetharamaswami but it has not 
been clearly found that they were in the 
care of K. Ramiah to whom notice 
under the rules did not go. Both the 
lower Courts have held that the mere 
omission to send such a notice is a 
sufficient ground in law for holding 
that the minors were not properly 
represented in the suit. T do not 
think that the law is so. The cor- 
rect view. I think, is that no ir- 
regularity by way of an omission to 
send a notice as required by O. 32, 
R. 3 shall operate to render void the 
presumed representation of the 
minors in a suit, unless such an omis- 
sion has in fact prejudiced their de- 
fence, and such prejudice is not* a 
matter of assumption or presumption 
but of proof see Suresh Chunder 
Waru Choudhry v. Jugut Chunder 
Pal (1), Bhagvoan Dayal v. Par am 
Sukh jDus (2), and in this Court the 
case reported in ffachiappa Chetti v. 
Chinniah Ambalan (3) and particularly 


I, (18871 14 Cal. 204. (F.B). 

3) (1915] 37 All. 179 — 27 I. 0. 623 
A. li. J.179. 

5) [19161 4 L. W. 863—36 I. C. 794. 


— 13 
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. in Ramaswami Chetti v. Doraisxoami 
(4). The ratio decidendi in Maratha- 
malai v. Palani (5; is to the same 
etfect. It is clear then that the 
ower Courts were not justified in 
setting aside the decree in O. S. 
No. 274 of lt<17 without first con- 
sidering the question whether in fact 
the minors had been prejudiced in 
their defence. 

The answer to this question again 
will depend ver 7 much on the answ- 
er to the question whether the minors 
had a good defence which, by the 
negligence of the Court guardian, 
whose appointment followed on the 
breach of the rule, had not been put 
forward. In the present case it is 
clear that the Court guardian put 
forward no defence, did not file a 
written statement and did not supply 
the vakil for the minors with any 
material on which to cross-examine 
the plaintiff’s witnesses in that suit-. 
So, the points to be settled are whe- 
ther the minors had a good defence 
and whether the omission to obey the 
rules had the e.fect of shutting out 
that defence. Those points are em- 
bodied, not as clearly as they might 
have been perhaps in issues II, III 
and IV framed by the first Court. 
The appellants argued that the plain- 
tiffs put forward no evidence on 
these issues, and therefore they must 
bff found against them the oi-us lying 
on them ; but. on my reading of the 
first Court’s judgment, i arn forced 
to the conclusion that the first Court 
refused co go into these issues, hold- 
ing that its finding on the first is^ue 
was enough to dispose of the suit, 
and the lower appallafe Court never 
touched on these points at all. I 
must hold therefore that these issues 
are still to be tried. I therefore 
r.eversa the decision of the lower ap- 
pellate Court and direct the suit 
should go back to the first Court and 
be reheard there on the other issues in 
the light of this judgment. Fresh 
evidence is of course admissible. Costs 
up to date will abide the result. 

Case remanded. 


(4) 1923 Mad. 465 — 44 M. T., J. 299 — 17 

M.L. W. 638. 

(5) [19131 37 Mad. 23&— 16 I. 0*183. 
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Phillips and Odgers, JJ. 

A. Sethurama Mudaliar — Petitioner. 

T. 

M. P. Mangala Goundar — Respon- 
dent. 

C. R. P. No. 1072 of 1923, Decided 
on 5th February 1924, from the 
order of the Sub. Judge of Dindigul 
D/-3rd December 1^23. 

Madras Act, ( V of 1920), R, 17 (;), S. 9 (J)— 
Ballot pap r. 

Putting not ooJy the serial number on the 
back; of ballot paper but als:> the voter*s own 
number od the electoral r >11, renders election 
inTdlid; the effect of the election being 
declare:! void is that a fresh election should 
be hy'.d aid not that the retiring couacillcr 
should deomei to have beep re-eleoted. 
Hule 17 (L) of the E'ectioa Rule^ does not 
require that the ideutiheatiou shall be male 
but merely that there is a poss bi.ity of such 
idoiititication by reisofi ot the mark. S, 9 
(1) of Ma.ras Act V of 1920 is not meajt to 
apply to cases where an eleutiou h.s been 
be.d and is subsequently decUrei vo:d. 

[P 765, C 1 & 21 

S- Muthiah Mu ■aliar, K. S. Gana- 
pathi Aiyar and W. Subramania Aiyui — - 
for Petitioner. 

K. V. Krishndsxoami Aiyar and rV. 
iSwaminaika Aiyai — for Respondent. 

Judgment.— In this petition the 
Subordioate Judge of Dindigul has 
found that the ballot papers at a 
Municipal election held in Palani 
Municipality are invalid under R. 17 
(1) of the Flection Rules. The polling 
officer, when giving out the ballot 
papers to the voters, put not only the 
serial number upon the back of them 
but also the voter’s own number on 
electoral roll. Consequently, anyone 
seeing this number on a voting paper 
could, by a reference to the electoral 
roll which is available tD everybody, 
identify the particular voter ; and it 
has been held in Woo 'icarj v. 

U) in an almost identical case, thatl 
the ballot papers were invalid ; but in 
that case the electoral numbers were 
placed not upon the back, but upon 
the face of the ballot paper. It is 
now argued that this makes a great 
deal of difference, because the back 
and the front of the paper cannot be 

(1) [18751 10 O. P. J>. 733-^4 L. j7g/P. 

393—32 L. T. 867. 
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seen at the same time. In Madras 
there is no rule like the English rule 
enjoining on the Returning Officer 
the necessity of keeping the ballot 
paper’s face up'vards as far as possible, 
and it is not suggested that the backs 
of the ballot papers would not be 
risible when taken out of the box. 
R 17 (1) merely says that the paper 
is invalidated by any mark put upon 
it by which the voter may be after- 
wards iclentided. Considering the 
possibility and even the probability 
of the back of the voting paper being 
visible to the candidate or his agent, 
the fact that the electoral number is 
on the paper would afford a ready 
means of identification, and it is I 
think such a mark as is contemplated 
in R. 17 (1). No doubt, at the present 
election these numbers were not par- 
ticularly noticed at the time of the 
election and, as a matter of fact, the 
voters were not identified thereby ; 
but the Rule does not require that the 
identification shall be made but mere- 
ly that there is a possibility of such 
identification by reason of the mark. 
In fact, in the case already referred 
to, lVoodwar(J v. Sarsons (1), the Court 
observed that in the case before it the 
numbers had not been identified ; but 
as they could have been seen by the 
persons present at the counting of 
the ballot papers, it was held that the 
rule, which is similar in England to 
that in Madras, had been violated and 
the votes were invalid. It is argued 
for the petitioner that the decision in 
IVco'/ward v, Sarsons (1) cannot be 
applied to In^lia, because under R. 17 
(1), the mark by which identification 
may be had must be placed on the 
voting paper by the voter himself. 
Apparently the first part of the Rule 
does apply to marks put by the voter, 
but there is nothing in the latter part 
to show that it is the voter himself 
who must put the mark by which he 
may be identified : and in the absence 
of words restricting the meaning of 
the Rule, I see no reason why the 
view held'in W^oodward v. S{7rsons (1) 
with reference to similar rule should 
not equally apply to R. 17 (1). There 
is no restriction in the words of the 
rule and, consequently, no restriction 
could be read into it without adequate 
reason. It follows, therefore, that 
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these votes are invalid under R. 17 
(1) ; and inasmuch as all the votes 
oast at the election are invalid, no 
proper election has been held and the 
petitioner has not been properly 
elected. 

It is then argued for the petitioner 
that under S. 9 (1) of the Madras 
Municipalities Act V of 1920, the peti- 
tioner who is the retiring councillor 
must be deemed to have been re- 
elected. That section reads as fol- 
lows: — “If for any cause no councillor 
is elected at an ordinary election held 
under the previous section, the retir- 
ing councillor shall, if willing to 
serve, be deemed to have been re-elec- 
ted," The argument is that, as all 
the votes cast were invalid, there has 
been no election of a councillor and 
that, consequently, the provisions of 
S. 9 (1) apply. On the other hand, it 
is contended for the respondent that 
this section is only applicable to cases 
in which an election is held but no 
candidates arc nominated for election 
or no voters vote for any of the can- 
didates. The petitioner’s contention 
has the support ‘^f the case, In the 
matter of the Specific Relief Act and In 
the matter of Sarafally Mamooji and 
Jn-ffer Jusfiib (2), where Macleod, J., 
read a similar section in the Bombay 
Municipal Act as being applicable in 
the case of an invalid election. The 
point is not at all discussed in 
Macleod, J*s Judgment and it does 
not appear whether there are rules 
framed in Bombay similar to those 
framed in Madras for the decision of 
dispute*: as to the validity of an elec- 
tion. From the Madras rules framed 
for this purpose it quit? clear that 
S 9 (1) is not meant to apply to cases 
where an election has been held and 
is subsequently declared void, for 
R. 12 states that the Judge, on declar- 
ing an election void, must proceed to 
declare some other party to the peti- 
tion to have been duly elected, or 
must order a fresh election. It is 
suggested that the' first portion of this 
Rule declaring any other party to the 
petition to be duly elected applies to 
tho case of the retiring councillor who 
would generally be made a-party. It 

(2) fl910] 34 Bom. 659—7 I. O. 958—12 Bom. 

L. R. 737. 
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on the back of the ballot paper itself but also 
on its face. Tee placing of such initials does 


does not follow, however, that a 
retiring councillor would necessarily 
be a party and I do not think 
that it is the intention of this Rule. 
If the section applied to all cases of 
invalid elections, there is no reason 
why it should not say so in terms but 
it purports to apply only to the case 
where no councillor is elected. When 
an election has been duly held and 
votes have been cast and a councillor 
has been declared duly elected, can 
it be said, when that election is 
declared void, that no councillor has 
been eleced ? I think not, for the 
councillor undoubtedly was elected 
and would remain in office as a coun- 
cillor provided that no petition object- 
ing to such election was put in. In 
this view. S. 9 (1) is not applicable to 
the present case and, consequently, a 
fresh election must be held and this 
petition dismissed with costs (two 
sets). 

Odgers, J. — I agree and have no- 
thing to add. 

Petition rejected. 
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BPhillips and Odgers JJ. 

E. Viswanatha Pillai— P e titi on er 

V. 

7*. ‘K. Periaswami Pillai — Respon- 
dents. 

O. R. P. No. 1073 of 1923, Decided 
on 5th February 1924, to revise the 
order of the District Court of Trichi- 
nopoly, D/-8th November 1923, in 
Original Petition No. 126 of 1923. 

Madras Act, V of 39?0 — Elerfior. — Initials 
of^olli^o officer placed f n face of ballet 
papers dots " t affect validity of votes nor does 
Strial r-vmber printid o« fare of balU t paper- 
Eleciiov R..le^ 14 11), 17 {1) — Rule requiring 
marki g f serial vunbtr or, back of ballot 
paper is not ultra vires. 

The p’aoirg t'y the po’Iirg offlrer of h's 
initials on the fi.ee of the ballot papen does 
not per se contravene R. 14 (1) and does cot by 
itself invalid' te the votes- The serial number 
printed on the ballot rap^r is* rot a mark by 
wbioUthe voter may be identified v^ithin the 
meuniog of B. 17 (1): nor does the fact that 
the aerial number ai^ pearing in the counter, 
foil of the ballot papers was prinied not only 


not ID any way facilitatetbe iodentification of 
particular voter and consequeDily, tleprovi* 
aions of K. 17 (1) are net thereby injfringed. 

I P. 766, C. 2 & F. 767, 0. 1] 

T, R, Pamachandra Atgar and S, R. 
Dikshit — for Petitioner. 

K, Pajah Aiyxr — for Respondents. 

Judgment . — This petition relates 
to an election held in the Trichin opo- 
ly Municipality, and the only ques- 
tion for consideration is whether 
certain ballot papers that were then 
recorded are valid or not. These 
ballot papers are objected to on the 
ground that they infringe Rule 17 (1) 
of the Rules for the conduct cf Elec- 
tions of Municipal Councillors. That 
Rule is as follows : “Any ballot 
paper which is not duly marked, or 
on which votes are given to more 
candidates than there are members to 
be elected, or on which any mark is 
made by which the voters may after- 
wards be identified, shaM be invalid. 
In the present case the contention 
before th District Judge of Trichino- 
poly was that these votes were in- 
valid, because the polling officer bad 
initialUd the ballot papers not only 
on the back as directed in H. 14 (1) but 
had also placed his initials on the 
face. This placing of intials on the 
face does not j3er contravene R. 14 
(1) and we agree with the District 
Judge that in itself it cannot invali- 
date the votes and we also agree with 
the District Judge that the placing of 
these intials does not in any way 
facilitate the identification of the 
particular voter and, consequently, 
the provisions of R, 17 (1) have not 
been infringed thereby. 

In this Court a fresh objection is 
taken to these ballot papers on the 
ground that the serial number which 
appears in the counterfoil of the 
bollot papers has been printed 
not only on the back of the ballot 
paper itself but also upon it? face, 
although the form prescribed under 
the Rules distinctly states that the 
numbers shall be printed only upon 
the back. It is argued that this 
number is a mark by means of which 
the voter may be identified, Tbe 
rules, however, prescribe that all 
ballot papers shall have this number 
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upon the back and there is no doubt 
that, when the ballot paper is handed 
to the Toter, a candidate or his agent 
may very easily see this number and 
make a record of it. Similarly as 
there is no provision that the backs 
of the ballot papers shall not 
be seen during the counting, it 
would appear that, if the candidate 
had recorded these numbers with the 
voter’s name against each, it would 
be possible to identify the voter of 
any particular ballot paper. The 
putting of this nu nber on the face 
would render such a process easier 
still; but it must be remembered that, 
although the Rules are framed with 
a view to obtain secrecy of voting, it 
is impossible to defeat all attempts 
which may be made to violate that 
secrecy, and probably no Rules could 
be framed which could defeat every 
deliberate attemot made by a candi- 
date’s agent to violate secrecy. It is 
sugge«»ted that even the numbe’’ on 
back of the ballot paper is liable to 
violate this secrecy, but it is also 
essential thac the ballot papar shall 
bear some mark on the back for pur- 
poses of identification, for, otherwise, 
there will be no means of preventing 
false ballot papers being inserted into 
the box. If it is once conceded that 
this number on the back is essential, 
we do not think that the addition of 
that number on the face would make 
any difference, unless it were proved 
that a list of names with the corres- 
ponding serial numbers had been pre- 
pared and that the voters could, 
therefore, be identified. No doubt in 
this case such a list might nave been 
prepared and the voters identified 
thereby, but it has been laid down in 
W^oodward v. Sarsons (1) that the 
identification must be made by seeing 
the paper itself or by reference to 
other available facts, flere the in- 
spection of the paperwould not reveal 
the voter’s identity and, i^ there is no 
list such as mentioned above avail- 
able for reference, the identity could 
not be discovered. We think, there- 
Ifore, that this number is not a mark 
Iby which the voter may be identified 
Iwithin the meaning of R. 17 (1) and 
*in this connection reference may also 

(1) [18751 l'> O. P. 733— tt L.J.O. P. 29»— 3^ 
L. T. 867, 


be made to the Judgment of Field, J* 
in 4 O Malley and Hardcastle, page 
34 in which he follows Woo iward v. 
SiTsons (1) and says that it must be 
only from the mark itself that the 
means of identification must be 
obtained. We wou d, however, point 
out that the printing of the number 
on the face of the ballot paper is not 
authorised under the Rule and should 
not be repeated in future elections. 

A further contention is raised that 
the Rule providing for the marking of 
the serial nutnber on the back of the 
ballot paper is ultra vires because it is 
conducive to the secrecy the ballot 
for whi'h purpose the Rules were 
framed. As remarked above, it is 
impossible to obtain absolute secrecy 
if persons are deliberately scheming 
to violate it The Rule is a reason- 
able one ni de for the identification of 
ballot papers and for the prevention 
of insertion of false papers and, conse- 
quently, we cannot say thac it is in 
any way ultra vires of the Govern- 
ment. 

In the result, the petition is dis- 
missed with cos:s. 

Petition rjeected. 
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OLDFiELD AND DaVADOSS, JJ. 
Atmdainayagappa Appellant 


V. 

Sundarananda n Pillai Respondent 

Appeal Against Order No. 3^® ^ 
Decided on 17th April 1923, 
*om the Court of the District Judge, 
innevelly, D/-25th July 1922. 

(a) I P.C,0,ei B 66— Appeal. 

No appeal lies ag iusi an ordif settling %a9 
rmiof the prod macion of the sdje in i*© w 
I it relates Xi the valaatioo «o be 
le properties proclaimed for >ae 27 BAia. 

>9 Kell. 

(Ai) Civil P. C., O. 21 R. ee—SMing asidt 


Lt IS open to any party aggrieved by the 
correct valuation in the proclamation, who 
fifera subUan.ial loss on account of it to 
ve the sale set aside. [P; 7o8. C. 3] 

JC. Rajah Aiyar and P. -A. Appu- 

?awi At'i/ ir— for Appellant. 

C. V. Ananthakrishna Aiyar and P. 
. JCrishnasvoami Aiyar for Respon’ 
int. 


768 Madras PUBLIC PROSECUTOR v. 

Judgment. — The lower Courtis 
order is one settling a proclamation 
of sale. The first objection taken to 
it is that the right, title and interest 
of the sixth defendant, here the appel- 
lant, is not correctly described in the 
words ‘‘The right, title and interest 
in the property lo be sold is that of 
sixth defendant, Avudainayagam 
Pillai, excluding that part, if any, of 
his right, title and interest derived 
by him from the deceased, fifth defen- 
dant Mutbukaruppa Pillai.” 

The circumstances are that the fifth 
defendant died during the pendency 
of the suit, one brought on a mort- 
gage. The plaintiff did not implead 
any legal representatire for him, 
within the statutory period. The 
decree passed referred to the death 
of the fifth defendant and the conse- 
quent abatement of the suit against 
him. But it was in terms against the 
whole mortgaged property. It is 
clear, however, that only the share of 
the defendant against whom the 
decree was passed, that is of the sixth 
defendant can be made liable, since 
the decree can be executed only 
against him. In fact, the fifth defen- 
dant’s widow and the sixth defendant 
are now litigating regarding the fifth 
defendant’s share. The question bet- 
ween them being whether the fifth 
and sixth defendants, brothers, were 
undivided or whether the widow took 
the fifth defendant’s share by inheri- 
tance. In these circumstances, there 
is no doubt that the sixth defendant’s 
share alone can be sold under the 
decree and that has not been seriouly 
disputed. We think then tLat the lower 
Court’s description of the sixth defen- 
dant’s share, including the words, 
which statedly limit what is to be 
sold to the sixth defendant's share in 
his own right and exclude any addi- 
tion to it, which may ultimately be 
found to hare accrued by survivor- 
ship, was a clear and sufficient 
description. It is said that the 
sale should be postponed, because, in 
the circumstances, the property can- 
not be brought to sale to advantage ; 
but the issue before us is not of any 
claim, for postponement of the sale, 
but of the terms in which the sale 
proclamation is to be made. Those 
terms seem to us to be perfectly fair 
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and as accurate as they can be made 
on this point. The appeal fails. The 
other question raised by the appel- 
lant is whether the valuation insert- 
ed in the the proclamation is correct. 
It is objected that no appeal lies 
against that portion of the lower 
Court’s order, with reference to 
Sivagami Achi v. S'wbramaina Ayyar 
(Ih Some attempt has been made to 
canvass the correctness of that deci- 
sion. It was, however, given twenty 
years back, and we see no reason 
why we should dissent from it. As 
the Full Bench there pointed out, it 
will be open to any party aggrieved 
by the incorrect valuation in the pro 
clamation who suffers substantial loss 
on account of it, to have the sale set 
aside. That remedy being open, we do 
not entertain the suggestion which 
has also been made by Mr. Raja Aiyar, 
on behalf of the sixth defendant, that 
we should treat the appeal as a revi- 
sion petition. 

The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 

(1) [1904] 27 Mad. 259—14 M. L, J. 57 (F. B.) 
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Odgers and Wallace, JJ. 

The Public Prosecutor — Appellant. 

V. 

P(}lathingal Valia Peedikakkal 
Muhamad — Accused. 

Criminal Appeal No. 847 of 1923, 
Decided on 6th December -1923. 

Criminal Triol — Delap — Conviction secured 
but set aside on Habeas Corpus proceedings — 
Institution of fresh protecution under dip 
ferent charge is not maintainable after 
unex^ilaintd delay. 

Where an accused was summarily convicted 
by a Magistrate having no jurisdiction on 
6th September 1931 unuer 8“ct 149 Indian 
Penal Coce accl tne conviction was subse- 
quently set aside by tbp High Court on 
habeas corpus proceedings on 30th August 
1922 and the Government decided on 8th 
December 1922 to prosecute the same accused 
under sect 121 Indian PeLal Code but the Ses- 
sions Judge acquitted him of the chartce under 
S. 121. * 

(i) ffeld’. that there was delay which could 
not be understood; 

and (ii) that the sccuied should not be furthro 
pursued even under a new charge. [P. 679, C. 1) 

The Public Prosecutor — for Appellant* 

K, P. M. Menon and B, Pecker — for 
Accused. 
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Odgera, L — We agree with the Ses- 
sions Judge in thinking it doubtful 
and arguable whether the part taken 
by the accused amounted to waging 
war, under Section 121, Indian Penal 
Code. We hare purposely not entered 
into the merits of the case on the 
evidence; but the Sessions Judge 
finds that the accused had only a 
stick; he was not otherwise armed or 
dressed in uniform. We do not for 
a moment suppose that be was as 
alleged innocently walking along the 
the road; but the police after killing 
or wounding other Moppilas forced 
the mob to retire and the mob then 
dropped their weapons and 38 of 
them were arrested. This is admit- 
tedly the first incident in the rebellion 
and we do nob express an opinion 
that it was or was not an act of war. 
We think it doubtful, and we think 
the accused is entitled to the benefit 
of that doubt. Further the accused 
was summarily convicted by a 
magistrate having no jurisdiction on 
6th September, 1921, under Section 149, 
as far as we can make out, from Che 
vague judgment of the magistrate. 
This was subsequently set aside by 
the High Court on hebeas corpus 
proceedings, which ended on 30th 
August 1922. The Government did 
not either in 1921, or till 8th 0ecember 
1922 decide to prosecute this accused 
under Section l2l. We cannot under- 
stand this delay and we think it hard 
that accused having succeeded before 
the High Court and now having 
been charged, under Section l4l,Indiau 
Penal Code, should now be further 
pursued on that charge. 

The*Sessions Judge refused to find 
whether th^ facts proved against 
accused amounted to waging war or 
not, but convicted accused, under 
Section 147, of rioting. There is no 
appeal with regard to this. We should 
add that the habeas corpus proceedings 
were not completed, till 11 months 
of the accused’s sentence of 2 years 
had been served. The Appeal must 
be dismissed. 

Appeal dismissed. 


1924 MADRAS 769 

Krishnan and Odgers, j j. 

Venkatanarayana Chetty and 
another — -Petitioners — Appellants. 

V, 

Vu. B. M. S. S. Sevugan Chetty 
and others — Respondents. 

Appeal against Orders No. 46 and 
47 of 1921, Decided on 2.5th March 
1924, against the orders of the District 
Court of Salem D/-17th April 1920. 

Provincial In’oliencij Act, ( V of S. 39 

(<) — Judgment debtor having ao „ot%ce of 
declaration can re~open di.'tribution. 

When a rut oe u )der S, 39 is pres.-ribed by 
the fu'.es mads under the statulo a acrict com- 
pliance with tbs rule is bo^^tssary bifore the 
creditjf’a claim to shaP) in the fii al divi- 
dend can be diSiUowed. Wuera the Court 
did not send the necessary not ce as required 
by cbe section the creditor should oe allow- 
ed to reopea the mat er aud he should be 
given an opportunity cf proving his debc, 

[P 770, C 1] 

S. T, Srinivasagopalachari — for Ap- 
pellants. 

K. Bhashyam Aiyangar — for Res- 
pondents. 

Krishnan, J. — This is an appeal in 
an Insolvency proceeding, which 
began in 1912. The appeal is by one 
of the creditors. He claimed to be 
entitled to a dividend from the assets 
realised from the Insolvent's Estate. 
His application was dismissed by the 
learned District Judge, on the 
ground that the final dividend had 
been declared before his applicatioi 
was tiled and that the distribution 
of the dividends so ordered could not 
be revised, so as to include his share, 
as he knew that such dividen j was 
going to be declared and took no 
steps in time. The learned Judge 
points out that he appeared in Court 
in person, when it was claimed by 
the Official Receiver that a property 
transierred lo him by the insolvent 
was not validly transferred: it was a 
a case of a fraudulent preference and 
the Uecciver applied to have the 
alienation set aside and it was set 
The learned Judge holds that 
ae should have kept in touch with the 
procoodiiigs in Court; aud as he had 
tendered no proof ot his claim in 
time, he was rightly refused bis 
share in the dividend. Now the diffi- 
culty in adopting this view is that 
under S. 39, 01. 4 (a), of the Fro- 
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particular form of notice to creditors, 
whose claims have been notified, but 
not proved is prescribed, whenever a 
final dividend is to be declared. It 
appears that in this case, such a 
notice had not been given to the 
creditor. Under Rule 'Zi (bl, of the 
rules fra me 1 by this Court under the 
Insolvency Act, it is proscribed that 
the notice under S. 39 >4) should be in 
tus form of a separate registered 
letter addressed to each creditor. 
S. 39 (4) says also that the creditor 
should have express notice that the 
Receiver is proceeding to make a 
final dividend and that he would do 
so, without regard to the claims of 
the creditor, if he does not tak= care 
to prove his debt in time. When a 
notice of that sort is prescribed, by 
the rnlps made under the statute, 
a strict compliance with the rule is 
necessary before the cr-'ditor s claim 
to share in the final dividend can be 
disallowed. 

We have not been referred to any- 
thing to show that the appellant his 
proved hi-; claim up to date or that 
his proof has been accepted. But as 
the Court did not send the necessary 
notice, as required by the section, we 
think that the creditor should be al- 
lowed to reopen the matter and that 
he should be given an opportunity of 
Droving his debt, within a ri{ne to be 
fixed by the Lower Court. We are 
saying all this, on the footing that 
the final dividend has been declared 
in this case. The learned Judge siys 
that there was only one dividend and 
that was the finaldivi lend in the case. 
If, however, the dividend that has 
been declared is not thefinal dividend, 
of course th^ creditor will have no 
ground to share in it, for none cf 
these remarks made above will apply 
to the -ase. That is a matter that 
should be considered and decided by 
the Lower Court; it mu^t see whether 
the dividend wa« the final diridend, 
or whether any further assets are 
available for payment of another 
dividend The order of tn© Lower 
Court is set aside and the case will 
go hack to the lower Court, for dis- 
posal in the light of the observations 
made by us. As regards the costs of 
this appeal, we think we would not 


be justified in giving any costs to 
the appellants, as all the delay and 
difficulty has arisen from the fact 
that he delayed the tendering of 
proof of his debt. W^e direct each 
party to bear its costs in this Appeal, 
C M. A. No 47 will follow C. M. A, 
No. 46 of 1931 and the same order will 
be passed in it. 

Appeal allowed. 
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Venkatasubba Rao, J. 

Modadugu Perayya — Defendant — 
Appellant. 

V. 

Peroli Venkayamma — Plaintiff — 
Respondent. 

S. A. No. 66 of 1921, Decided on 23rd 
January 19 4. against the decree or 
the 2nr Additional Sub- Judge of 
Guntur. 

m (a) Civil P. c\ O. 31 R. 6S— -Barden of 
p ’■oof. 

P .aiatift in his suit to set aside f>rd©r is boand 
to PBtabhsh bis ownership though defendant 
alleges that the traDsaction was benamit not- 
witiitaoding the fact that ordioarily it will 
be fer the party who seti up that a particular 
traosactioo is not rea’ but benivni to make 
out affirmatively the case put forward by him. 

36 Mad. 6d Foil. [F 771 C 1] 

(9) Civil P, (7, O. 41 R. SS — Burden of proef. 

Where the lower appellate Court placed the 
burden of proof wrongly and came to a cer- 
tain conclusion. 

Heidi romaad should be ordered though it 
may be possible tha: the lower ap.ielUte court 
might still come to the same conclusion 
after the conaideration of the pro jabilities 
and the evidence in the case. [P 771 C IJ 

V. Rama loss — for Appellant. 

K. S. G anapatlii Ayyar—iox Res- 
pondent. 

Judgment. — The plaintiff is the 
wire of one Narayana Row against 
whom the d U'endant obtained a de- 
cree. In execution proceeding, the 
plaintiff intervened with a claim alleg- 
ing that the property attached was 
not her husband’s but her absolute 
property. The claim having been 
dismissed the plaintiff has filed this 
regular suit, wnioh the District Mun- 
sif has dismissed on the ground that 
the sale in favour of the plaintiff was 
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benami for her husband. On appeal 
the Subordinate Judge has reversed 
the finding of the District Munsif. 
He in effect has held that the plaintiff 
is not merely the ostensible but also 
the real owner of the property ; but 
unfortunately he has thrown the onus 
wrongly upon the defendant, and this 
is wbal he observes on the point. 
“ The burden was on the defendant 
to establish that Exhibit A which 
stands in plaintiff’s name was benami 
for her husbai d, and, in my opinion, 
it was not discharged at all Ordi- 
narily it will be for the party who 
sets up that a particular trvinsaction 
is not real but benomi to make out 
affirmatively the case put forward by 
him. But it has been pointed out in 
the decisions to which my attention 
has been drawn that, after the dis 
missal of a claim, where a regular 
suit is instituted to set aside the order 
made on the claim petition, it is for 
the plaintiff in that suit i. e., the 
defeated claimant to establish that he 
is the owner of the property, and that 
it is not sufficient for him to merely 
rely upon the deed which shows his 
ostensible title: see Jamahar v. Aska- 
ran (1) Oovinil Atmaram v. Santai (2) 
and Nannhi Jan v. Bhuri (5), It is 
quite possible that, if the Subordinate 
Judge had considered the evidence 
without applying the rule of evidence 
which he has, he raig' t still havecome 
to the same conclusion after consider- 
ation of the probabilities and the 
documentary and oral evidence in 
the case. He, however, having con- 
sidered the evidence from a wrong 
standpoint, his decision must be r©’ 
versed. I accordingly set aside the 
decision of the Lower Appellate 
Court and remand the appeal for fresh 
disposal. 

In the circumstances I direct that 
the costs of this appeal do abide the 
result of the suit. Refund of tha 
court fee paid for this appeal is 
ordered. 

Cafie remadned. 


(1) 19151 33 C. L J. 27—30 I. C. 855. 

(2) 18871 12 Bom 270. 

(3) [1908J 30 All 331—5 A. L. J. 601— (1908) 
A. W. N. 135. 
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Rame3am and Wallace, JJ. 

Kannan Kutty an f another — Defen- 
dants — Appellants. 

V 

Elaya Veetil Vein and another — Plain- 
tiff and Defendant — Respondents. 

S. A. No, 164 of 1921 Decided on 
12th October 1924, against the Decree 
of Sub. J. South Malabar in A. S. 
No. 28 of 1920. 

Malabar Laiv — Uraltins — N< tice by O'le co- 
Ifrala/i to quit t a e is inrn^ i — Accept^ 

ancf' of iniajiil lease /rorn o ic ru-U'afa tloes 
nott<ke au't>y th ^ight of lessee to fail back 
upon a j ri r valii lea*e. 

Per Ram'sa’n,J . — Where the tber Uralan 
is a p '.rty (o t if suit the principle th^t a suit 
by one of two Bralana to recov 'C Devas^vana 
property from a lessee without consulting the 
other is liable to be dismisst d, does rot apply. 
34 Mad. 406; 26 Mad. 461 ard 24 M. 296 Dist. 

(P. 772 C. 1) 

Per Wallaces J. — The remedial right of the 
T7r<«laQS as vrustees does not accrue to the 
trustees until they as a b^dy after consuitation 
signify their will to determine the lease and 
communicate that will to the lessee. [P, 773 0.1) 

Per Rame\am an I Wallaces JJ > — Accepfcaaoe 
of an invalid lease of property be'onging to 
two Ura'ans, from one of the two TTralans by a 
te a it who held under a lease from both the 
IT alans fr )m s ear to year does not prevent 
the lessee from falling back on the original 
lease. A condition in the lea«e that the land* 
loidmust give the value of the Kuzhikurs B,'a& 

to the tenant on his eviction does 
not dispense with rh? oecesiity of notice to 
quit. Notice by oue of the two Ur-ilans of a 
Devaswam lo determine a lawfully created 
tenancy is invalid. IP. 772 C. 1 and 2] 

K, P. M. Menon — for Appellants. 

C, V. Ananthakrishna Iyer and K* 
P. Pamakrishna lyet — for Respon- 
dents. 

Ramesam, J. — The suit property 
belongs in jeninam to Kannancheri 
Devaswam of which the Uraians are 
the plaintiff and the 3rd defendant. 
Plaintiff’s predecessor and the 3rd de- 
fendant leas'^'d it to the 1st defendant 
for J. period of 12 j ears under Ex- A, 
on tOth August 18H7. Plaintiff 
brought the suit to recover the pro- 
perty, on behalf of the Devaswam. 
The Munsif dismissed the suit. The 
Subordinate Judge decreed it. The 
1st and 3rd defendants appeal. 

The first point argued is that the 
suit filed by the plaintiff (ooe of the 
Uraians), without consulting the drd 
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defendant is not maintainable. It is 
true that, in any transaction which 
creates or destroys rights, all the 
Uralans must be consulted: See 
Istoop V. Ayappen (1) a case of 
demise: and Chandu v. Kuttiyil 

Bayiru (2), a case of Melcharth. But 
this principle does not apply to 
suits, prorided the other Uralans are 
al«o parties : See Mariyil Raman 
Ndir V. Narayanan Nambudirpad (3) 
and Kunhan v. Moorthi (4). The deci- 
sion in Savi ri Antorjauam v. Raman 
Nambudri (5) was distinguished in the 
former of these cases and has scarcely 
any authority after the lat'ter. The 
remarks at p. 68^ of Angamuthu v. 
RamaHnga Pillai (6 (in so far as they 
refer to suits) are obiter. This is 
conceded by the counsel for the ap- 
pellants in reply. I hold that the 
suit cannot be di^^missed for non-con- 
sultation of the 3rd defendant, pro- 
vided it is otherwise maintainable. 

The second point argued is that the 
suit is bad for want of notice to quit. 
Though the 1st defendant’s tenancy, 
under Ex. A, was only a tenancy for 
a term, it was converted into a te- 
nancy from year to year by the pay- 
ment and acceptance of rent after 
1897 (see paragraph 3(2) of the plaint, 
which shows that rent was paid after 
1897). This is conceded by the res- 
pondent. The first respondent, 
however, contends that the 1st 
def ndant, having accepted, by 
Ex. II, a renewal of the Original lease 
by the 3rd defendant only, cannot 
fall back on the tenancy from year to 
year. The Courts below found that 
Ex. I iS invalid. That being so, tie 
prior lease was not extinguished by 
Ex. II. It is true that the 1st defen- 
dant insisted on the validity of Ex. II 
in his written statement; but the 
plaintiff repudiated it; and as Ex. II 
hav« been proved to be invalid, the 
rights under the prior tenancy did 
not cease. Moreover, the 1st defen- 
dant’s plea in paragraph 12 of the 
written statement : “This suit which 


(1) [1912] 16 I.C. 465. 

(2) 1922 Mad. 2— <2 M.L J. 280—15 M L.W. 
261— (1932) M.W.N. 172—32 M.L.T. 25. 


(3) 11903 

(4) [191u] 
422— 


26 Mad. 461. 

34 Mad. i06-20 M.L.J. 951-7 I.O. 
1910) M.W.N. 359—8 M.L.T. 208. 

(5) 11901] 24 Mad. 296. 

'O' ri92ij 39 M.L.J. 685—60 LO. 766. 


is brought by the plaintiff alone to 
recover possession under the prior 
lease is not maintainable,” shows that 
he meant to rely on his rights, under 
the prior lease, a<4 a defence to the 
suit. The prior lease has not been 
surrendered or otherwise legally put 
an end to ; (see Ramunni v. Kerala 
Varma Valia Raja (7) and Kunfiunnt 
Pannikkar v. Thirumump (8). The 
respondent also contends that the 
clause “You must give (me) the value 
of the Kuzhikoors and Chamayams... 

when I am evicted at any 

ti ne after the expiry of 12 years,” in 
Ex. A, dispenses with a notice to 
quit. I do not agree with this con- 
tention. A proper notice to quit is 
therefore necessary. 

The next question is whether Ex. C, 
which was issued by the plaintiff 
alone, is enough. It is true that in 
England it has been held that one of 
the several joint tenants may issue a 
notice to quit and put an end to a 
lease created by all of them : [see 
Doed W hay man v. Chaplin (9), Doed 
Astlin V. Summerselt (10) followed in 
Doed Kindersley v. Hughes (U) Alford 
Vickery, I. C. and Mar. 283]. Apart 
from fche fact that this rule has not 
been followed in India by tne Bombay 
and Calcutta High Courts, as to 
which I express no opinioQ, it cannot 
apply to the present case, where 
there is no joint tenancy. The De- 
vaswam is the only owner of the pro- 
perty. It is represented by the 
Uralans, both of whom must act to 
determine a tenancy lawfully created. 
None of the English cases is a case 
of trustees : [see Cassim Ahmed Molla 
v.^ Eusuf Haji A jam Pepardi (12),. 
which is a case of joint receivers.] l[ 
therefore hold tha„ the notice Ex. G isl 
not a valii notice. The other ques-l 
tion argued, whether the notice is a 
sufficient notice (only 15 days being 
allowed for quitting the land) need 
not be considered. 

The appeal is allowed and plaiu- 
tiffssuit is dismissed with costs of 
the 1st defendant throughout 

(7) 15 Mad. 166. 

(8) [1919] 10 L.W. 427— 26 M.L.T. 332—52 
I.O. 675— (1919) M.W.N. 742. 

(9) [1810] 3 Taunt. 119. 

(10) [1830] 1 B, and Ad. 13$ 

•(11) [1840] 7 M. and W. 139. 

(12) [1916] 23 C.L.J. 453—34 LC. 23L 
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Wallace* J . — I am in full agree- 
ment with my learned brother, as to the 
necessity for a notice to quit and as to 
the inralidity of Ex. C, which is the 
only notice given in the matter of the 
determination of the suit tenancy. 
This finding is sufficient to dispose of 
this Second Appeal* I own some 
doubt on the proposition, whether 
plaintiff was in law entitled to file his 
suit, without consulting hi« colleague, 
since to adopt the language of Kunkan 
V. Moortfii (4), the remedial right in 
this case, viz.^ the right to eiiot tlie 
1st defendant would not accrue to the 
trustees, until ';hey, as a body, after 
consultation, bad signified their will 
to determine the lease of the 1st de- 
fendant ard had communicated \,hat 
*will to him. As thire was neither 
such consultation nor communication, 
the remedi .1 right lid not accrue; and 
therefore, on the principle laid down 
in that case, it would not bo compe- 
tent for the plaintiff alone to sue. I 
prefer at present, however, not to 
rest my decision on this point, which 
is not necessary for the disposal of 
this appeal. I agree that the suit be 
dismissed with costs of the 1st defen- 
dant throughout. 

Appeal allowed. 
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Ramesam and Jackson, JJ. 

Esuf Alt AJahammedbhoy AUihhoy 
and others — Plaintiffs — Appellants. 

v. 

A. K. Thaha Umrrml and others — 
Defendants— Respondents. 

Appeal No. 63 of 1921, Decided on 
24th January 1924, against the decree 
of the Court of the Subordinate Judge 
of Tuticorin. 

Carrier — By sea must prove peril of the sea — 
That accident covld be avoided by greater 
foresight does not prove negligence, 

Tbe mere fact that the accident might have 
been avoided by gr**ater fereaight do‘»8 uot 
make it negligence. The difference between 
ordinary perila and extraordinary peril* aug- 
geated in Stor/ on Bailmeois (S. 513) ha« not 
been accepted by tbe authoritiei: (Carver 
3.87). Tbe loas need not be eziraordinary in 
thn eenee that the cauee nust be uncommon. It 
ie true that negligenoa doesnot eare the defen- 
dante* liability *, but if reaionable care it taken 


the perils of tbe tea while not including the 
effects of mere ordinary wear and tear, will 
include tbe coosequenoes of any kind of 
aooident oudiug in dimage by eea water. 

[P 775 0 2) 

T. B, Vcnkalrama Susiri and K. S. 
Sankara Aiyar — for Appellants. 

S, Sreenivasa Aiy inyarj K. V, Sesha 
Aiya iKjiv and K. R. Rungaswfnni 
Aiyangar — for Respondents. 

Ramesain, J. — This is a suit for 
damages to plaintiffs’ goods, con- 
signed on defendants' Schooner, 
Sahul Haineed. The Schooner loft 
Colombo on 25th August lhl7 and 
arrived at Tuti^rrin on 2Sth August, 
with 250 CcLses of Safety Matci^es, 
entrusted by pjaintilf lo tbe mascor. 
On a certificate of survey (Ex. C), by 
the Secretary of the Local Chamber 
of Commerce the goods were sold by 
auction, on 30th October 1917 (Ex. C) 
and realized Rs, 3142 (Ex. D). The 
market value is alleged to be 
Rs. 31,750. The suit is for the 
difference. 

Ex II is the bill of lading issued by 
the defendants’ agent. It contains 
the usual exemption clause : 

“ The act of God, King's enemies, Fire and 
all and every other daugtrs accidents of tbe 
Seas, Rivers and navigation of whatever 
nature or kind whatsoever excepted. " 

Though there has been considerable 
argument, on the quc.^lion of burden 
of proof and several cases have been 
cited before us, the matter s'>ems to 
be clearly settled, in tl^.e present state 
of autnorities. It is for the defen- 
dant to pie id aud prove perils of the 
sea. ff he makes out a prima farie 
case, the plaintiff can rebut it, by 
proving defendants* aogiigence (see 
the judgment of the Court of Appeal 
in The Glendanoch (1) ; Esher M. R., 
explains certain expression of Lord 
Herschell, in The Kniitho (2). See 
also The Norway (3), Scrutton on 
Charter Parties (10th Edition) Art. 79, 
Note 1 and Art. 83. Note at page^ 298, 
and Carver on Carriage b? Sea, S 87). 

We have therefore tc see what the 
facts alleged and proved are. The 
defendants claim that the damage to 
the goods was on account of a peril 

(1) [1894] P. 326. 

(2) 13A,0., 508. 

(8) 8 Mo ra P.C. (o.*.) 245—11 Jur. (n.i.) 

892—13 L.T. 50—13 W.B. 1085, 
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of sea, t.(?M that there was a strong 
wind on the night of the 29th and the 
Ship was driven away, from the place 
where she anchored at first towards 
the south. The wind then changed 
its direction, with the result, that the 
Schooner swung round and set on her 
anchor, causing a hole on her port- 
sidc. The vessel stranded and at 
6 a m.. there was 5 feet of water in 
the bold. The cases of safety matches 
were damaged by the sea water. The 
plaintiff denies any change in the 
position of the ship and alleges negli- 
gence on the part of the master in 
anchoring in shallow water. 

Before discussing the evidence on 
these allegations, I may observe that 
the Subordinate Judge found on the 
2nd issue that the liability of the 
defendant^:, as carriers, continued, 
till the 30tli and on the 9th issue, he 
found against their allegation that 
the master was ready and anxious to 
deliver the goods on the 29tn. It is 
on this footing that the appeal has 
been argued before us. 

I will now discuss the evidei.ce, as 
to what happened on the 2Slh and 
29th. 

Firstly, the weather on the 29th ; P. 
W. 1 says that no signal of high and 
violent wind was given on that day. 
But thi.s evidence is useless, as it is 
proved by D. W. 1, the Port officer, 
that no observation was taken during 
night. The extract from the log book, 
Ex. K, also shows that no entries 
wore made for the night. D. W. 1 
says ih .t he recollecls that the 
weather on the 29th was unsettled. 
We see no reason to rejf'ct thi.s evi- 
dence. D. W. d., the owTier of another 
Schooner, M. S. Hydrose. which was 
also anchored io the harbour that 
night (see Ex. IX : thi« is also admit- 
ted by P, W*. 2) says that there was 
high wind. D. W. 4., who was tandal 
of that Schooner, says there were 
violent winds from 2 a.m., upto 3 or 
3-30 a.m. But D. W. 5 says that 
there was not strong wind, but only 
average wind. ‘ n the whole, it seems 
to me that there was some rough 
weather in the night, though it is 
possible. D. W. 4 was exaggerating. 
It might not have amounted to a 
storm or a cyclone. 
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The next question is where did th^ 
Schooner first anchor and did she 
move to another place further south, 
on account of the wind. The coast 
here runs from north to south. A 
little to the south of the port and 
harbour, there is an island called Hare 
Island, on which there is a light- 
house. During night, lights were 
prohibited as the war was then going 
on. On account of the island, the 
contours of equal depth near it recede 
towards the east and further from the 
coast. The form of the coat as 
shown in the margin {vide any map 
with sea depths. ^ 

If a ?hip, anchoring due east of the 
port, at a proper depth, drifts towards 
the south, pirallel :o the coast, the 
water would be gectinj^ shallower, on 
accouTit of the nearne^^s of the 
isIm d 

On the 30th. the ship was found in 
7 feet of water, (ebb). This is con- 
ceded by all the witnesses: {vide also 
Dx. E ). Accordi'ig to P. W. 2, she 
was then 2 or 3 miles away from the 
pier and the other Schooner was 
about half a mile to the north, in 10 
or 12 ■ eet of water. He was not asked 
as to where the ship anchored, on the 
28th, a curious omis.sion, nor was 
P. W 3 questioned on this matter. 
P. W 1 says that she was standing 
on the 28th, at a point one mile from 
the beach The distance given by 
P. W. ] for the 28th and that by 
P. W 2 for the 0th suggest that the 
ship changed her situation. The 
evidence for plaintiff's throws no 
further light either way. D. W. 3 
says that the suit Schooner was east 
of his own Schooner iwbich it may be 
remarked was in 10 feet or 12 feet of 
water according to P. W. 2) by half a 
mile. To the same effect is D. W. 4 ; 
but his evidence is not intelligible 
being too briefly recorded. D. W. 3 
says that she had moved on the morn- 
ing of the 30th, one-fourth furlong 
off. D. W, 5 says that the ship had 
moved about 4 or 5 furlongs towards 
the snore of the southern side. D. W. 6 
says that she had moved half a mile 

from her original place, which must 

have been at 9 feet (ebb.). He also 
says that she was 2 or 2}^ miles away 
trom the shore on the ?«th and that 

he noticed her changed situation with 
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reference to a buoy quarter mile off. 
He appears to be disinterested and on 
his evidence I am inclined to think 
that the other Schooner was miles 
east of the port, orobably in 10 
feet high water, or 8 feet (ebb); 
the suit Skooner was half a mile 
further east, i.e 2 miles from the shore 
and that she must have been in 9 feet 
(ebb). It may be that D. W. 2 slightly 
exaggerated when he said he anchored 
in 12 feet (high water) in Ex. HI. The 
place, where the Schooners were an- 
chored was the usual place for them. 
Here, it must be remembered 
that the difference in the tonnage 
between the two Schooners is 
only 14 tons (Ex. IX) and half a 
mile towards the east is a proper 
distance between the two. The draught 
of the suit Schooner shaft is 7 feet 
(Ex. X) and it is unlikely that on 
the 28th, she anchored in 7 feet of 
water (ebb). She must have moved 
towards the south parallel to the 
coast, thus getting into shallo'-v water. 
A slight gale causing such change or 
even a wreck in the native craft is 
not uncommon: (see also D. W. 5.) 
The only difficulty in the case is 
caused by the reports of D. W. I, Ex. 
X and Ex. N, where he expresses 
his opinion that, from the beginning, 
she must have beeti in 7 feet of water. 
I have already observed that this is 
unlikely. His first, report. Ex. N 
(dated 4th September, 1917), shows 
that the holding ground where the 
ship was said to have been first 
anchored was, not good. He then 
says that the evidence is not con- 
clusive, so far as the vessel’s dragging 
of the a7ichor is concerned. Probably 
he bad not all the ovidence we now 
have before us and liis conclusion 
is therefore not decisive. He repeated 
it in the second report (Ex. X, dated 
8th September lyl7). The learned 
rakil for the appellant drew our 
attention to Ex V, a protest made 
by the Master, on the 30th August. 
This is in English, a language, not 
known to the Master. That he relied 
on a change or situation, on the 4th 
September, appears from Ex. N. 
and he mentioned it expressly in 
his later protest, Ex. Ill, dated 7th 
September, 1917. It may be that 
the scribe of Ex. V omitted part of 


what was mentioned to him. Any- 
how it must have been prepared in 
a hurry and that omission of the 
change, in the position of the vessel, 
in that document, is not conclusive 
(in the face of the other evidence), 
to show that the explanation of the 
Master was an aficr-thought of the 
4th SeptemHc’*. I have not relied on 
the evidence of D. \V. 2, as it may 
be said to be interested. I therefore 
find that the ship dragged her anchor 
and moved towards the south from 
her original position ‘8 feet ebb. and 
10 feet flow) to the later position (7 feet 
ebb.) If she was fully loaded, 8 feet 
(ebb) of water could n be enough, 
but, with her actual load, it was suffi- 
ci nt. (see D. W. 5). 

The next question is whether the 
facts so proved amount to a peril 
of the sea. If the vessel had anchor- 
ed from the beginning in 7 feet of 
water, one may say it was sheer 
carelessness; but on the facts proved 
it cannot be described as negligence. 
It may be that if the vessel had 
anchored in deeper water* further off 
towards the east, she would not have 
stranded even if she drifted towards 
the south, on account of the wind. 
The mere fact that the accident might 
have been avoided, by greater fore- 
sight, does not make it negligence. 
The difference between ordinal y 
perils and extraordinary perils 
suggested in Story on Bailments 
(Sect. 512) has not been accepted by 
the authorities: (Carver Sect. 87). 
The loss need not bp extraordinary, 
in the sense that the cause must be 
be uncommon. It is true that negli- 
gence doe? not save the defendants* 
liability (Wallis, J., in Grill v. General 
Iron Screw Collier Co {\) But if 
reasonable care is, taken, the perils of 
the sea, while not inC/Uding the effects 
of mere ordinary wear and tear, will 
include the consequences of any 
kind of accident ending in damage 
by sea, water (Abbot on Merchant 
Shipping, p. 612. citing Fletcher v. 
Inglis (5) Scrutton. Art. 83, Carcoran 
Gurn'>y (6) and Laurie v. Douglas (7). 
The Thru'iscoe (8) The Catharine Chal- 

(4) fltj66J L. K. 1 C. r.bl'L 

(5) [l8l9] 2 B. aod Aid. 315 = 20 R. R. 448. 

(6) 1 E. and B. 456. 

(7) [1846] 15 M. and;W. 746. 

(8) [18971 P. 301 
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mers (9), Bishop v. Pentland (10) 
where a rope broke, Merchants* 
Trading Co. v. Universal Marine 
Insurance Co. (11). 

In Amies v. Stevens (12), a sudden 
gust of wind was held to make all 
the dift erence. On the question of 
what is a proximate cause, the latest 
decision is Loyland Shipping Company 
V. Norxoich Union Fire Insurance 
\ 1'^), especially the judgment 
of Lord Shaw of Dunfermline may be 
referred. 

The appellants pointed out that 
while the other Schooner had 3 or 4 
anchors (P. W 3). it does not appear 
that the suit Schooner had more than 
one. 1 do not think this matters. 
She had 15 fathoms of cable (Ex. N). 
The crew had put out more chain to 
prevent the dragging but without 
success; (Ex. X.). Some of the cases 
relied on by the learned vakil for the 
appellants Davis Garntt (14) and 
James Mc-rrison ontl Co., v. Showi^avi 
Albion Company Limited *15) are cases 
of deviation. In Joseph Tarvers and 
Sons Limited v. C(>opn' (16), clear 
negligence in jeaving the barge 
unattended at night was proved and 
then it was for the defendant to show 
that the loss was not caused by the 
negligence. Negligence was also 
proved in Price Co.., v. Union 

Lighterage Company (17) (on appeal) 
and in In re, Polemisana Fui’ness 
Wi hy and Co US) Sieiurnan & Co, 
V. Angier Line (19) was a case of 
theft by the men in the ship service. 
The cases of City of Peking (20) and 
The President Lincoln (211 are cases 
of collusion and negligence where 
negligence was held to be the initial 
cause. In Leonards Carrying Company 

“(9)T2T;. t. 84T 

(10) 7 B & O. 219 = 1 M& By. 49 = 6 L.J. 

(O S.) K. B 6 = 41 K. K. 177. 

(11) [1 87t) 9 Q. B , 581 at p. 596. 

(1-2) [1718 1 S;ra ge 127, 

(13i [1918 A.C ,350. 

(14) 6 Bing. 716=4 M.& P. 540 = 8 L. J.(O.S.) 
C. P. 353 = 31 R. R. 524 

(15) [19161 2 K, B., 783. 

(16) [1915] 1 K. B.. 73. 

(17) [19u7] 1 K, B., 750 (cn appeal (1904) 1 
K. B., 413. 

(18) [1921] 3 K, B.. 560. 

(19) [1891] 1 Q. B., 619. 

(20) 14 A. O.. 40. = 58 L. J. P. C. 64 = 61 L. T. 
136 = 6 Asp. M. C. 396. 

(21) (1911J P. 248 = 81 L. J. P. 5 = 105 L. T. 
442 = 12 Aip. M. O, 41. 


Ltd» (22) the vessel was un seaworthy 
and the owners did not discharge the 
onus that lay on them. 

We think the defendants have not 
been guilty of negligence and have 
proved a peril of the sea. In view of 
this finding, we have* not heard 
arguments on the question of 
damages. 

The appeal must be dismissed with 
costs. 

Appeal dismissed. 

(23) [1915] A. C. 785. 
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SPEN(JER, Og. C. J. ANP KUMARA- 
SWAMY SASTRi, j. 

Oopa^a Kuduva an i others — Plain' 
tiffs — Appellants. 

V. 

Sheikh Muhammad Hamza ' Sahib 
and others — Defendants — Respon- 
dents. 

S. A. No. 4S of 1921, Decided on 
30th January 1924, from the Decree 
of iUst. Court of Souih Canara in A. 
S. N o. 229 of 1919. 

Landord and Tenant — Lease — Mulgeni lease 

forfeited hy sale — Sublea<»esly the vendees 
ofli ssto to the vendor lessee are also jerfeited. 

Wbrre certain mulgeni lessees executed a 
sale deed anc purpmed to deliver i ossession 
to the vendees though they actually contioued 
in {.ocsessiou under a lease taken at the aacne 
time fiom the vendees held that the mulgeni 
lease was forfeited and that both the origi- 
nal lease and the under leases were annulled. 

[P 777 C 1, 2] 

K. Yeganarayana Adiga — for Appel- 
Ian ts. 

K. Pamanatha Shenoi and K. Sun- 
dara Rao — for Respondents. 

Spencer, Og. C. J. — The principal 
question for decision in this Second 
Appeal is whether the sale deed 
dated 18th Appril 1916, Ex. B., exe- 
cuted by defendants 1 to 7 in favour 
of the 8th defendant worked a for- 
feiture of the one third share of the 
properties held by these defendants 
and others, upon a mulgeni lease of 
1864, Ex. A. Ex. B. purports to be 
rtu outright sale, the vendors declar- 
ing “We have given up all our rights 
and interest in the said property and 
placed the property, which is in our 
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possession, in your possession now.” 
There is also a clause of divestment, 
“Neither we nor our representitives 
have any right, interest, or power, or 
claim etc., in the said property.” 

Under Ex. A. the tenant undertook 
that he would not alienate the said 
land in any way and there was a 
covenant : *Tn default I shall be 
liable to surrender the said land to 
you immediately.” 

The District Miinsif and the 
District Judge held that the plaintitfs 
were not entitled to recover the pro- 
perty, on the ground that there was 
a lea^e of the same propercy in 
favour of defendants I, , 5 and 6, 
executed by the vendees. As pos- 
session did not pass to the alienee, 
the District Judge considered that 
there was no forfeiture. We cannot 
agree with this view. Under Ex B. 
the legal posses-iion was clearly alie- 
nated. Actual possession is not the 
test of alienation. For it would have 
been possible for the lessees under 
the mulgeni lease deed of 18th 
April, 1916, to have done some act, 
which would, according to its terms, 
forfeit thtir right in favour of the 
vendees and in that manner, the 
entire right to this property might 
change hands. The word used in 
Ex. A is Paraswathinarri' which is 
equivalent to the English word 
‘alienation,’ or in other words, giving 
control to a stranger. As the lease 
deed prohibits alienation “in any 
manner, ” it cannot be seriously 
argued that this outright sale did 
not come within the terms of that 
prohibition. 

On behalf of def<*nlaat3 ll and - 12, 
it is argued that they are not bound 
by the acts of defen lants 1 and 7.^ 
These defendants are persons in 
whose father’s favour the conditional 
sale deed. Ex. Ill, was executed in 

0 'V j are bound by fresh acts 
of alienation made by the tenants, 
under whom they held under their 
conditional sale* We held in S. A. 
* No. 483 of 1913, that the plaintiff 
had waived his right to object to that 
conditional sale. The District Judge 
was mistaken in holding that the 
plaintiffs were bound by the condi- 
tional seie, if he meant by that, 
'that they had lust their right to evict. 

1924 M/98 


In the previous litigation, it was 
only decided that the plaintiffs had 
waived their right to evict the 
tenants, on account of that parti- 
cular breach of the condition of the 
lease. Subsequent acts of alienation 
will give rise to a fresh cause of 
action. (See Para mesh ri v. Vitarpa 
Skaubnija (1) ). Gri'dt Western Rail- 
way Co. V. Smith (2) is an authority 
for holding that, if there is a lessee 
who has created an under lease, or 
any other legal interest, if the lease 
is forfeited, then the under-lessee 
loses his estate as well as the lessee 
himself. The authorities are collect- 
ed in Foa on ‘Landlord and Tenant’, 
at page 632. 

The District Judge’s observation, 
that, if the llth defendant died before 
the appeal was presented, his legal 
representatives could not be brought 
on the record, is unintelligible. As 
all the parties are now before us, we 
are able to adjudicate on the rights of 
all concerned. 

An objection has further been taken 
that the plaintiffs have no right to 
sue for recovery of possession of the 
portion of ^he property in possession 
of the defendants without suing for 
the whole land, as it stood before the 
partition. In paragraph 5 of the 
plaint, the plaintiffs have recognised 
the partition, which was one of the 
subjects of the decision in S. A. No. 
483 of 1913, and this objection was 
not taken in the trial Court and can- 
not be heard now. 

The Second Appeal is allowed. The 
decrees of the Lower Courts are set 
aside and the plaintiffs will have a 
decree for possession as prayed for 
on payment of improvements, as 
given in the District Munsif’s decree 
with costs throughout. 

iCuniiraswami Sastri J. — I agree 
with my Lord. 

Appeal allowed. 


( 1 ) 

( 2 ) 


[19031 26 Mad. 157. 
[1876] 2 Oh. Div. 235. 
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Jackson, J. 


Akshia Ptllai — App'-llant. 

V. 


^ -Govin Uirajulu Cftetii and others 
R<^spondents. 

A. A A, O. (No. 81 of 1922 and 12 of 
1923, Deeidf-d on 21st Jaly 1924, 
against the Order of the District Court 
of Chingleput in Miscellaneous Appeal 

No. 4 of 1921. 


(а) dv’l P. S. 151 — AppelUiU Court 
co-nsidari g lahd fu of erec-tion ^ale is not 
confined ti) O. 21, R. 90, but may exercise in- 
herent pouers. 

There is rio obje/tion tn the Judge, w hen the 
sale is before l i'n it» ap •< al, c^Lsidering its 
va idity from ev ry roi t of view and exercis- 
ing his ini er nt jur sd ct on. The ruin g that 
a Court mu^t coi fi'.*e t'*^lf t ' S. 'll .of the old 
Code was bef re au>th ng like S. 151 was em- 
bodied in the staiute [P. C. 2'^ 

( б ) Civil P.C.,0 SI, R. OO-’Jaege setting 
aside sale not o « g'< un <-f •'!' t rial irregula- 
rity but on grow'il * fi c rt'. in orcer having been 
lioioted, acts ’ < t u- d* r 0 . 21 , R. 90 hut S. 151— 
Civil PfO, Cede. S. 151. 


If the Judg*- decides to set ts'de the sale not 
on the jTuui.d of m »t« rial icrtgulirity occa- 
sioniug sub-taut al iniui'y, int merely on the 
ground t lat a.i O 'ler ha* bee i violated, be can 
tot be said to be ao'iug un<l>r O, 21. R. lO. He 
must be ao ing unter h's ioberent powtre. 
That being a > appeal will lie to tho High 
Court, although no »©-ociU appeal lies from an 

order under O. 21, R. 9‘b 

[P.778, C. 2; P. 779, 0. li 


(c) Civil P. C„ S. 47— D spate as to execu- 
tion sale — Court ihjuld act under S. 47 read 
uith O. 21, R.90 <r with S 151 — Second appeal 
does not Hein form r lase tut lies in latter 
case— Civil P, C., S. 100. 


If the parties di^iputiog the sale are parties 
to the bUit they approuoii t le Court utder S. 
47 which deeiJrs tue f-rum Tbe Court then 
proceeds according to its sta utory powers. It 
may exercise its inherenc j r sdict on under S. 
15*, or it may exerc se i's power under O. 21, 
R. 90. There is no eecoud ap..eai when a Court 
apprcacbed under S. 47 acts under O. 21 R. 90. 
But when it is so approached aod exercises its 
inherent power undtr B. 151 there s a second 
appeal. [P. 779. C. 1] 


M, S. Ve.nkatarama A iynr and 
Jagadisa Iyer — for Appellant. 

E. Vinayaka Ruo — for Respon- 
dents in A. A. A. O. No. 81 of 1922. 

M, S. Venkatarama Aiyar and E, 
Vinayaka Rao—ior Respondents in A. 
A. A. O, No. 12 of 1923. 


Judgment.-Appeal against an appel- 
late order setting aside a Court sale. 

The Principal District Munsif of 
Chingleput in C. M. P. No. 453 of 
1920 dismissed the application of the 
present respondnit? under O. 21, R. 
90, holding that there was no evidence 
of fraud or irregularity. On appeal 
the District Judge found that the 
judgment-debtors had no cause for 
complaint on the score chat lots 1 and 
2 were sold for a low price, nor were 
■ they adversely affectid as regards the 
remaining lot 3. There was therefore 
no substantial injury. He records no 
finding a« to fraud apparently agree- 
ing with the lov/er Court that there 
wa no proof He thus practically 
confirms the rrdcr under O. 2i, R. 90- 
But in his sixtii paragraph he finds 
that tl:e lower Court's orders on M. P. 
No. 230 of 1917 were not brought to 
the notice of the Court which directed 
the sale and ir asmuch as the sale was 
in contravention of the orders under 
M. P. No 230 of 1917, wnich were 
final, the sale must be set aside. This 
is to break fresh ground. The judg- 
ment debtors cited the failure to bring 
the previous petition to the lower 
Court's nolice as evidence of plain- 
titf’s fraud— Affidavit in M. P. No. 453 
of 1920. paragraph 6. But the District 
Judge does not find that there was 
fraud ; he merely finds that the sale 
was in contravention of the orders 
under M. P. No. 230 of 1917. There 
is no objection to the Judge, when the 
sale was before him upon appeal con- 
sidering its validity from every point 
of view f'if. Palaniiinpa Uddayar r. 
Arutnu/jn P in hiram lllj and exercising 
his inherent jurisdiction. The ruling 
that a Court must confine itself to S. 

, 311 of the old Code, [Flirbans Lat v.l 
Kundo-n Lil (2)] was before anything! 
like S. 151 was embodied in the statute.! 
And if the Judge decides to set the! 
sale aside not on the ground of mate-! 
rial irregularity occasioning sub-| 
stantial injury, but mer<»ly on the! 
ground that an order has been violat-| 
ed, he cannot be said to be acting! 
under O. 21, R 90. He must be acting! 
under his inherent powers. That! 
being so an appeal will lie to| 

(1) [19161 1 M.W.N. 35« = 33 LO. 692, 

(2) [1898J 31 AU. 140 = (1898) A. W.N. 212. 
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this^ Court, although no second 
appeal lies from an order under O. ’4l, 

R. 90, Asima idi Sheik v. Sundari Bibi 
(3K T. e action of the District Judge 
is very similar to that discussed at 
page 610 by Tyabji. J., in Afuthia 
Cheitiar v. Bava Saheb (4). Oldfield, 
J., in the same case page 606 quotes 
the appellant as urging that remedies 
lie alternatively under O. 21, R 90, or 

S. 47. This argues some confusion. 
If the parties disputing the sale are 
parties to the suit they approach the 
Court UT)der S 47, which decides the 
forum. The Court then proceeds ac- 
cording to its statutory powers. It 
may exercise its inherent jurisdiction 
under 5. lol. or it may exercise its 
power under O. 21, R. 90. Thes^ are 
really the alternative provisions and 
this is presumably what is meant in 
Palnninppa Udayar v. Arumaya Pan- 
daram (1), ** O. 21, R. 0, must be read 
with S. 47. Civil Procedure Code.” 
etc. Again in Anaataramier v. Kutti- 
m^lu Kovilamma {b) “one must pre- 
sume at the outset that S. 47 alwiys 
applies.” If it is coupled with O. 21, 

R. 90. no second appeal lies. That is 
to say there is no second appeal when 
a Court aporoached under S. 47 acts 
under O. 21, R. 90. But when it is so 
approached and ex ercises its inherent 
power under S. 151 there is a second 
appeal. In Sheik Mnufa Bux v. 
Payhubar Ganjhu 16) it has been held 
that if a Court professing to act under 

S. 47 sets aside a sale there can be no 
second appeal because O. 43 give?, a 
right of appeal against all order-s set- 
ting aside sales. But O. 43 is hardly 
so comprehensive It gives a right of 
appeal against ord*=rs under R. 72, or 
92 of O. 21, but not in case^ where the 
Court is acting under Ss. 151 and 47. 
This finding that an appeal lies practi- 
cally disposes’of respondent’s case, for 
the order of the lower appellate Court 
is based on an entire misapprehension 
of facts, hlven if, as allegad in para. 
6 of their affidavit in M P. ilo. 453 of 


($) [1911; 38 Oal. 339=15 C.W.N. 844 = 10 I. 
C. 345 = 14 O-L.J. 224. _ 

(4) [1914] *27 605 = 26 I.O. 46 = 1 L.W. 

969. 

(5) (19161 30 M.L.J. 611 = 19 M.L.T. 3">7 = 34 
10. 829=3 L.W. 504. 

(6) [1918] 3 Pat. L.J. 645 = 48 I.O. 560. 


1920, the plaintiff and the 7th defen- 
dant got an order that the 3rd lot was 
to be sold last, without bringing the 
order on M. P. No. 240 of 1917 to the 
notice of the Court, nevertheless as 
shown in para 7, the respondents 
heard of the fraud and brought the 
order to the Court’s notice. The Court 
then considered the whole question 
with everything before it and ordered 
on 11th August 19’0. that the 3rd and 
not xhe 2nd lot should be sold last — 
Order on M. P. No. 402 of 19:0 This 
was the order foPow^dd at tho sale. 
(Para 8 of the .affidavit and sale list.) 
Therefore there w »s no violation 6*^ a 
final order as tie learned Dis rict 
Judge was led to suppose. 

In the circumstances these appeals 
are allowed with costs throughout. 
Vakils* fees one set. Tlie order of the 
District Munsif on C M. P. No. 433 
of 1920, dated 30th Octob r 1920, i? 
restored. 

Appeals allowed. 
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Rajagopala Chet I y — Appellant. 

V. 


Sivayami Afnmd and Res- 

pondents. 

A. A. O. 458 of 1922, Decided on llth 
April 1924, against the order of the 
District Court of North Arc.ot, in C. 
M. P. No. 104 of 1922. 

^ T, P. Ac*, S. 63-Oovers tra isfer for 
defeating future creditnr-^-Tr in f^r <lue to 
na'ural lovt may ye- b. fraudulent-Question 
depends ou circumHanctS of each case. 


It is not Decessity under S. 53 that the ore. 
liter impugning t le a iena.ion sbould baTe 
Deen a credit jr ai the time oft m^le at on. 
If a person mak-s a trajaf<;r of his property, 
a yiew of his becoming a debtor, or of gett- 
Dg a decree passed bgamet bim in toe future, 
ind if the object of tne t-aosfvr la shown to 
lave been to defeat the claimiofsdohcredi- 
jors, 3. 53 will cover the case. Taat the deed 
>f transfer was not executed gratuitous y but 
jn account of namral love aud aftectiou does 
ttotneceiwdy imply tuat the Intention was 
aot to defeat creditors. A man may make a 
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TS') Madras R. VENKATAPATHI v. 

trsQsfor to bit wife or a near relation of his 
to defeat creditors. The question has to be 
decided on evide^'ce, as to the circumstances 
under which the transfer was made. [P 780 C Ij 

C, V. Ananthakrishna Aiyar and A, 
Viswanatha Aiyar — for Appellant. 

Respomlents v'ere unre presented . 

Judgment. — This is an appeal under 
Ss. 47 and 96 of the Code of Civil 
Procedure, in an execution matter. 
The appellant had obtained a decree 
f or a sum of Rs. 4,000 andodd, against 
the 2nd respondent, his father and 
in execution of that decree, had 
attached certain items of properties. 
Now these items had been transferred 
by the father to his ^nd wife, after 
the suit had been brought, but before 
attachment, by a deed of settlement. 
The plaintiff thereupon impugned the 
document, as one fraudulently execu- 
ted, with a view to defeat and delay 
the claims of creditors, particularly 
of himself. The learned Judge dis- 
posed of the matter, without taking 
any evidence, as to the circums- 
tances, under which the settlement 
was executed, to see whether it was 
not a case of fraudulent conveyance. 
He starts by observing that the pla- 
intiff cannot be regarded as one of 
his fathePs creditors at the time, 
when the settlement was executed, as 
he had not obtained his decree yet, 
the suit being only one on account. 
It is not however necessary under 
Sect. 53 of the Transfer of Property 
Act. that the creditor impugning the 
alienation should have been a creditor 
at the time of the alienation. If a 
person makes a transfer of his pro- 
perty, in view of his becoming a 
debtor, or of getting a decree passed 
against him in the future, and if the 

I bject of the transfer is shown to 
Lave been to defeat the claims of 
uoh creditors. Sect. 53 will cover 
he case. The District Judge also 
ays that the settlemeot deed was 
lot executed gratuitously, but on 
tccount of natural love and affection. 
That may be so: but it does not 
lecessarily follow that the intention 
jvas not to defeat creditors \ a man 
may make a transfer to his wife or a 
near relation of his to defeat credi- 
tors. The question has to he decided 
on evidence, as to the circumstances, 


K. RamadaS (Phillips, J.) 

under which the transfer was made. 
In this case, the father is said to have 
transferred all his properties to his 
second wife, after^the son had brought 

his suit for an account and for 
the delivery of his share of the faniily 
properties. The transfer seems primd 
facie to be fraudulent, but the ques- 
tion must be decided by the Court 
after taking evidence. We set aside 
the order of the District Judge and 
remand the case to the lower Court 
for disposal, in the light of the ob- 
servations above made. Costs will 
abide and follow the result. 

Case remanded. 
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Phillips and Odgebs, JJ. 

Rachamadugu Yenkatnpathi (minor) 
by next friend Lakshmamma — Appel- 
lant. 

T. 

K. Ramadas Rao — Receiver — Res- 
pondent 

A. A. O. No, 418 of 1922, Decided 
on 11th March 1924 against thei order, 
of the District Court of Anantapur, 
inl.A. No. 235 of 1922 in I, P. No. of 
1920. D/- 13th September, 1922, 

Assig'iinents — Rights of aasignor. 

When right to rents and other dues is 
aasigoed for the purpose of :ollectioa, the 
assignor and the assig lOe being entitled to 
certain proportijns of the collections, the 
assignor has a lien of the nature of a trust or 
charge on the moneys reo jived under the 
assigement and the right Can even be eof >rced 
in cate of the assignee’s bankruptcy, against 
the person bolding his estate for the ti.ne be- 
ing. The assig o.’s position is no'.thatofan 
unsecured creditor. [P 7dl 0 2) 

B. Sitarama Rao & 1C* Sreenivasa 
Rao — for Appellant- 

B. Somayya—foT Respondent. 

Phillips. J. — I agree with the order 
proposed by my learned brother and 
need only say that the decision of 
the Court of Appeal in 1891 in Com' 
fort V. Be ts (1) governs this case also. 
I may also refer to Palaniappa v. 
Lakshnianan (2) and ICavajee v. The 
Administrator ^General of Afadras i3) 

(1) 118911 1 Q.B. 737—60 L. J. Q. B. 656—64 
L.T. 685—39 W.R. 595—55 J.P. 630. 

(9) 11893] 16 ida 1. 499 

(8) [1913) 38 Mad. 500—33 1.O- 566. 
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as supporting this oonolusion. The 
appellant is entitled to the money* in 
Court as the assignment created in 
the assignor’s favour a lien in the 
nature of a trust or a charge on the 
money recovered thereunder. The ap 
peal is therefore allowed with costs 
throughout, 

Odgere, J. — On 23rd September, 
1913, the Swami of Ahobilam Matt 
assigned toRingiah and Sanjeeviah 
the amount due for rent and damages 
from one Ramappa who had leastd 
certain lands belonging to the Mutt. 
The assignees were to collect the 
arrears of rent due from Ramappa, 
recorer damages from him in respect 
of cutting trees, pay all the costs 
themselves in the first instance and 
pay over half the net proceeds to the 
Swami after deducting costs. Rangiah 
is now represented by minor petition- 
er-appellant and in 1915 Sanjeeviah 
was adjudicated an insolvent- Cer- 
tain moneys have been recovered from 
the lessee and are in deposit in the 
District Court of Kurnool. The appel- 
lant states that he paid the Swami in 
1919 Rs. 1,500 and took a deed of 
relinquishment whereby he acquired 
the Swami’s half-share in the net 
proceeds provided for by the deed of 
assignment. The appellant asserts 
that the insolvent (now represented 
by the Official Receiver) is entitl- 
ed only to i4th of the amount 
recovered, himself being entitled to 
the other }/ith which together with 
the H acquired from the Swami 
amounts to of the fund in Court. 
The Official Receiver contends that 
he is entitled, to }/i the decree amount 
and jiot ^th only and that as the 
Swami would, as to his H under the 
assignment deed, be in the position of 
an ordinary creditor, the appellant, 
by the transaction in 1919, can ac- 
quire no better rights against the 
insolvent’s estate than the Swami had 
and must rank as an ordinary credi- 
tor. This contention was upheld by 
the District Judge and the question is 
whether it is right and whether under 
the deed of assignment the assignees 
were constituted trustees for the 
Swami as to ^ the proceeds they re- 
covered. It is further contended t’ at 
if they were not trustees they were 
agents for collection or that a charge 


was created on the fund recovered in 
favour of the Swami. In my opinion 
I think the assignment was an abso- 
lute one in favour of the assignees. 

I do hereby assign to you, your heirs 
and assignees the amount now owing 
and hereafter falling due.” It does 
not signify in this country whether 
the assignment is one at law by virtue 
of S 25 of the Judicature Act of 1873 
or is only an €(iuit.ible assignment. 
A trust in favour of the assignor 
whether of the whole debt assigned or 
of the surplus after retention there- 
out of a definite sum by the assignee 
does not prevent the assignment being 
absolute; in the case of an equitable 
assignment a direction to pay a sum 
of money out of a specified debt or 
fund constitutes such an assignment, 
though not of the whole debt or fund 
ani it is immaterial that the amount 
of the debt assigned is not ascertained 
at the date of the assignment. See 
perChitty, L. J., in Durham Brothers 
V. Robertson (4) This case appears 
to me to resemble Comfort v. Betts (1) 
where certain persons assigned debts 
due to them to the assignee to recover 
the same and on recovery to pay to 
the assignors respectively out of the 
aggregate sum recovered such pro- 
portionate part of such aggregate sum 
as should represent or comprise the 
individual debt due to them respec- 
tively or such part thereof as might 
have been recovered by the assignee. 
The Court of Appeal held that what 
was intended was an absolute assign- 
ment of the debts subject to a trust 
for the payment of the money recover- 
ed to the creditors. In my opinion 
this decino-i is applicable to this 
case; the only difference here is the 
clau e with regard to the recovery of 
damages, but as pointed out above 
that is not a matter which needs con- 
sideration in this country. The inten- 
tion here was to pass the whole of 
the assignor's interest in the debt due 
and in the recovery of damages. He 
was however entitled to half the net 
proceeds recovered. The Court of 
Appeal has held in the case quoted 
that the intention in such a case 
imports a trust and following that 
decision, I have n o doubt that it 

'(4) [18981 1 Q.B. 765— 67 Xj.J. Q.B. 484— 78 

L.T. 438. 
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wa3 intended by the parties here to 
the depd of assignment that the 
assig ees should hold half the pro- 
ceeds in trust for the assignor. The 
Swami would there fore not be in the 
position of an ordinary unsecured 
debtor with regard to the proceeds 
anti the appellant who stands in his 
shoes will occupy the same position. 

Appeal allowed. 
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Krishnan and Odgers, JJ. 

Gnnjain jfanikyamba and another — 
Plaintiffs — Appella n ts. 

V. 

Pasaln MaHayya and others— 
da n ts — Llespondon ts. 

A A. O. No. 4 i ^ of 1922. Decided on 
23rd April 1924, against the order of 
the Court of the Ad litioi al Sub- 
ordinate Judge of Jocanada, D/- 21st 

April 192;. 

0 Madras E tH'is L<ind Ac^,S. 6 — S.8^ 
must he rp.ad s^hdect to expl artatxon to S. 6 — 
Conafrut tioyi-M I'iraii Estaits Land Acf^ S, 8. 

• 8. 8 niu«t be raid subjeC to tbe explanation 

in S. 6 9 '^ that 1 person o.vins; an occupano 7 
right a'reafly in the land d es not ?o ^0 it 
8ubs6que tly b/ gtthng the interest the 
landhoUe^. [P 783 C 1] 

(6) \fadr(is B Land A''tt S . 3 (-5). 

• A person who >.vn9 the kaiiva am already 

and to whom the metvaram fight is subse- 
quently transferred does not became a laid 
bolder atd his sjit fo* rent ii main .ain ible 
in a Civ 1 O u t. 1922 Mad. 373 (F. B.) D st 
$9 M. L. J. 235 ,F. B.) PjiU [P 783 C 1] 

Ch. Raghava Rao — for Appellant. 

K. Srinivasa Rao — for Respondents. 

Judgment. — This appeal is against 
an order of the Sub-Judge of Kajah- 
muadry returning a plaint to be 
presented to the proper Court ; and 
the Subordinate Judge held that the 
Civ Court had no jurisdiction to try 
the suit but only the Revenue Court 
had. The suit was for the recovery 
of possession of certain properties on 
the strength of a lease alleged to 
have been given orally to the 1st 
defendant by the 2nd plaintiff- The 
defendant denied the lease and claim- 
edl occupancy rights in the lands and 
anso pleaded that the plaintiff as 

1 amdar was a landholder within the 
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meaning of the Madras Estates Land 
Act and therefore this suit could not 
be tried by the Civil Court The Sub- 
ordinate Judge decided on the first 
part of issue 3 that tbe suit land is a 
Darniiia inam; and that finding we 
must accept He then considered him- 
self bound by the ruling of the Full 
Bench reported in Brahmayya v. Achi- 
raju (1) to hold that the plaintiff as a 
Darmila inamdar was a landholder 
within tbe meaning of the Act, and 
therefore the Civil Court had no 
jurisdiction to try this suit, and he 
directed the plaint to be returned to 
the proper Court. It is pointed out 
to us that the plaintiffs* case was that 
they owned tho kudivara.n interest 
to start with in this land and that it 
was only subsequently that they 
obtained by grant the raelvarara in- 
terest from tbe Zamindar. It was 
argued that, when a kudivaramdar 
gets by transfer or otherwise the 
molvaram interpgt in the land, the 
kudivaramdar does not lose his 
kudivarara interest thereby, and the 
persons who were in occupation of 
the lands as tenants under him as 
kudivaramdar do not become ryots 
and do not get kudivaram rights 
automatically transferred to them 
by the transfer of melvaram rights to 
the original kudivaramdar. The 
Full Bench casf referred to is sought 
to be distinguished from the present 
case on this ground^ In the Full 
Bench case the transfer was of both 
the varams eiraultaneousL' to the 
grantee and the question arose whe- 
ther under those oiroumstanoes the 
suit by the grantee for rent should be 
tried by the Revenue Court or •the 
Civil Court The question depended 
upon whether he was a landholder 
within the meaning of the Act or not. 
The majority of the Judges h :ld that 
in the circumstances be was land- 
holder. 

Here we have a different case put 
forward by the plaintiff, namely, a 
case of the transfer of melvaram to 
a person who already owned the 
kudivaram right. If the plaintiff was 
a kudivaramdar to stait with before 
the melvaram right was transferred 

(1) 1933 Mad. 373 = 45 Mad. 716 = 31 M. L- T- 
W-(1932) M, W. N. 280—43 M. L. J. 329 

(F.B 


1924 


Madras 783 


Gourikantam t. Ramamurthy 


fco him his Dosition is different from 
the position of the parties in the 
Full Bench case. The Subordinate 
Judge has not considered the question 
whether the plaintiff’s allegation, 
that he was a kudiv aram iar to start 
with, is true or not. The District 
Munsif discussed the question and 
came to the conclusion that the plain- 
tiff’s allegation was true That finding 
of the District Munsif h is not been 
displaced by the Subordinate Judge. 
We must, therefore, for thy purpo:5oof 
deciding ihis appeal, a=3?U!ue that the 
plaintiff was a kudir.iramdar befo.-e 
he got the melvaram interest. In 
such circumstances we are of opinion 
that the ruling in the Full Bench 
case above cited will not apply. 
The Estates Land Act, itself 
in the explanation to S. 6 recog- 
nises that a person owing a right 
of occupancy already in the land 
does not lose it subsequently by get- 
ting the interest of the landholder in 
the lands \'o doubt, as pointed out 
by Mr. Justice Oldfield in the Full 
Bench case there is some difficulty in 
reconciling this explanation with 
S 8. We must take it that S. 8 ;iU3c 
be read suoject to the explanation 
in S 6. A question similar to the 
one before us aiose before another 
Full Bench in this Court on a former 
occasion in Marina i^perasanii v. 
Boyinapally ^enkatrayu iu i2). It was 
held by that Full Bench of five 
Judges that a person who was al- 
ready the owner of the kudivaram 
right and to whofu the Zamindar 
granted the melvarara subsequently 
is not a person holding an estate or 
part thereof, and is also not a person 
entitled to collect the rent by virtue 
of a transfer from the owner or his 
predecessor in title within the mean- 
ing of S. ‘ (5) of the E tates Land 
Act, and therefore he did not acquire 
the status of a landholder in conse- 
quence of the grant by the Zamindar 
and his suit was maintainable in the 
ordinary Civil Court against his 
tenants for recovery of rent. The 
authority of that Full Bench is still 
subsisting and it has not been over- 
ruled by any subsequent Full Bench 
of this High Court. Wo must there- 

(2) (1920) 39 M. L. J. 335 = 57 1.0.778^ 
12 L. W. 51 (F. B.) 


fore hold that the Subordinate Judge 
was not right in disposing of this 
case without going into the question 
whether the plaintiff owned the 
kudivaram interest before the melva- 
ram was granted to him. If ho finds 
that the plaintiff had no kudivaram 
interest at all, that he became an 
inamdar solely by virtue of the grant 
made by the Zi ninfiar of melvaram 
rights, his vi^-w th.it the plaintiff 
could not maintain the suit in the 
• Civil Court would be riglit; but if, on 
the other hand, he comes to the con- 
clusion, as the Munsif ha.-s done, that 
the plaintiffs owned the kudivaram 
interest before they beca ne entitled 
to the melvaram by the grant by 
the Zamindar, the Full Bench case in 
Marina Veerasdniir. SoijinnpdUy Ven^ 
katrayuda (2) already referred to, 
will apply, and the present ca.se will 
have lo be tried by the Civil Court. 
In the latter case the Subordinate 
Judge will cc nsider the other issues 
in the case and dispose of the appeal 
himself. In t!ie former case the order 
returning the pUint would he re- 
affirmed. We therefore set aside the 
order of the Subordinate Judge and 
remand the appeal to him to be dis- 
posed of in the light of the observa- 
tions made above. Costs will abide 
and fo, low the result of the appeal. 
The Court- fee paid for the appeal in 
this Court will be refunded to the 
appellant. 

Appeal reversed and remanded. 
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Wallace, J. 

O-Qurikantam and others — Defend- 
ants — Appellants. 

V. 

Ramamurthy and others — Plaintiffs 
and Defendants 5 to 7 — Respondents. 

S. A. No. 1752 of 1922, Decided on 
31st January 1924, against the decree 
of the Add. Sub. J of Vizagapatam. 

Grant — Inam — Service laam — Eaclunve 
prior po989S9ion agaimt graixtee of a title deed 
after enfrantdkisemsrU is of no avail against the 
grantee. 

Tbs lauds comprisios tbs emoluiuonts of tbs 
karnam office are attached to tbo oifioe as 
Buoh, 80 that evso if a atrang-^r to the family 
ia appoiuted the land goes with the appoint 
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inent, eligibility to the office ia a personal 
matter ; the la^d goes with the office and is 
impart! ole and GoVrrrnment, in the act of 
enfranchisemeat, severs the laid from the 
office and allows the office holder for the t me 
being to enfrat chise it. The disti ction bet- 
ween the enfraucaisemeut of a service inam 
and that of a persona! mam is that the latter 
is a mire reUase >f the service obi gation, 
release by the Crown of its reversionary 
interetts, while the former is a resumption of 
tho land by G ver. ment and a re g ant of it 
to whomsoever ^^overnment pleases, al-bough 
no doubt ordinarily the re-grant wouiO be to 
the holder of tne office at the time of the en- 
francbiseraetit. Tne enfrancbiiement of a ser- 
vice inam and the issue of a title-deed there- 
upon create a new t t e in the grantee, unleis 
Government had at the time of the resumption 
no right to resume. Adverse possession prior 
to resumptiOQ does not count against the new 
grantee. [P. 7G4. C. 3 ; P. 785 C. 1 2] 

y Surganarayana — for Appellant. 

K. M Rojagopala Sastri for B. Satya- 
norayond—ior Respondents. 

Judgment. — The plaintiff, the 
seventh defendant and another were 
the sons of one Bayyapuraju. The 
plaint property was a mirasi karnam 
inam enfranchised in the names of 
seventh defendant, the plaintiff and 
Suryanarayana, who were the three 
sons of Bayyapuraju, and the first 
defendant, who is the brother of 
Bayyapuraju. Suryanarayana died 
long ago. The plaintiff sued for one 
half share in the property on the foot- 
ing that first defendant had no right 
in it. The first defendant relied on a 
family arrangement in 905 in which 
the pHintiff and the seventh defend- 
ant gave up their third share to the 
first defendant. The District Munsif 
upheld that arrangement and dismiss- 
ed the suit on the ground that the first 
defendant had been in adverse posses- 
sion for more than 12 years since 1905. 
In the lower appellate Court it was 
argued that, as the enfranchisement 
of the ina n was in I9l\ tho property 
was until then the absolute property 
of Government, that the first defend- 
ant, if he was from 1905 to 1911 
prescribing for a title for adverse 
possession, could so prescribe against 
Government only and had not 
completed such title, that no adverse 
possession was running from 1905 
against the plaintiff since the plain- 
tiff’s title only began in 1911, and that 
the title of any of the grantees under 
the Inam title deed began only on 


the date of the enfranchisement, 
namely in 1911. The lower appellate 
Court accepted that argument, and 
gave a decree for plaintiff. The first 
defendant appeals. 

There are two main lines of argu- 
ment for the appellant, first that 
enfranchisement and grant of an 
inam title deed mean nothing more 
than a removal of the service obliga- 
tion on the land and does not in any 
way affect the manner in which the 
land was previously held or affect the 
rights of those previously holding it, 
whether members of the service 
holder’s family or outsiders; and 
secondly that, even if it be held that 
the inam title 'deed implies total re- 
sumption by Government and re-grant 
that re-grant will not avail to disturb 
the pre-existing rights in the land, of 
persons not claiming any title or spes 
in the office, and, particularly will 
not rid the land of any right in the 
land acquired by outsiders by adverse 
possession. These points were argued 
on the assumption that, if the enfrar- 
chiseraent does not avail to break, the 
running of the adverse possession in 
favour of the first defendant, then the 
first defendant’s title by adverse pos- 
session is perfected. 

On the first point I am quite clear 
that it cannot now be considered good 
law in the face of the Privy Council 
pronouncement in Venkata jagan- 
nadha v. Va rbhadrayya (1). That deci- 
sion interpreted an inam title de€d of 
exactly the same terms as the present 
one and of almost the same date. It 
lays down clearly that the lands com- 
prising the emoluments of the karnam 
office are attached to the office as such, 
so that, even if a stranger to the 
family is appointed, the land goes 
with the appointment, that eligibility 
to the office is a personal matter, that 
the land goes with the office and is 
impartible, and that Government, in 
the act of enfranchisement, severs 
the land from the office and allows 
the office holder for the time being to 
enfranchise it. The Full Bench ruling 
in Venkata v. Rama (2) and other 
rulings which have followed it are 

(1) 1932 P.C. 96—44 Mad. 643 — 18 lA.. 344— 
41 M.L.J. 1—34 O.L.J. 16—14 L.W. 59— 
(1921) M.vy.N. 401 (P.O.) 

(3) [1884] 8 Mad. 249 (F.B.) 
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ftpprored in that decision, and other 
rulings of this Court which do not 
follow Venkata v. Rama (2) for ex- 
ample Qunnaiyan v. Kamakchi Iyer (3) 
and Pin\jala Lakshmipathi v. Bommi- 
reddipalli Chalamayya U) are disap- 
proTed of. The whole trend of that 
decision was set out and relied on in 
Second Appeal No. 287 of 1921 in this 
Court, with which I respectfully 
agree. It was there clearly pointed 
out that the distinction between the 
anfranohisement of a service inam 
and that of a personal inam is that 
the latter is a mere release of the ser- 
vice obligation, release by the Crown 
of its reversionary interest, while the 
former is a resumption of the land by 
Government and a re- grant of it to 
whomsoever Government pleases, al- 
though nn doubt ordinarily the re- 
gn^ant would be to the holder of the 
office at the time of the enfranchise- 
ment. The appellant relies oA the 
wording of Act IV of 1862, Act IV of 

1868 and Act VII >f 1869 and the 
ruling in Lakshminarasimham v. Ven- 
kataratnayamma (5). The first two 
Acts are mere legal statements of the 
evidentiary value* of the inam title 
deed, while Act VIII of 1869 seems to 
me merely to save the existing rights 
of occupancy holders or kudivaram- 
dars already on the land. It has been 
pointed out to me that Act VIII of 

1869 in terms only applies to inam 
title deeds “ heretofore issued ** and 
this point seems to have been over- 
looked, if I may say so with respect, 
by Spencer, J., in Lakshminarasimham 
V. Venkataratnayamma (5). It does not 
follow from that Act that inam title 
deeds issued after it did not create a 
titlf. where no title existed before. The 
other learned Judge, Ramesam, J., 
pZ'Oceeded on the footing that Venkata 
J agannadha v. Veerabhadrayya (1) does 
uot prevent an aggrieved party, whose 
name was already in the title-deed, 

- from showing that another name was 
^included in it by mistake. I may also 
note that the pronouncement on this 
point in that case was not necessary 
for the decision of the case, since the 
decision proceeded on a finding of 

(S) 11902] 36 Mad, S39. 

' U) 11906) 30 434—17 M.L.J. 101--3 

^ M.L.r.lOX (F.B.) 

£1921] 30 M.L.T. 334--70 1,0. 642. 
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estoppel aliunde. I therefore follow 
what I conceive to be the ratio deci~ 
dendi of the 44 Mad. case and hold 
that the enfranchisement pf a service 
inam and the issue of a title deed 
thereupon create a new title in the 
grantee. I do not in any case under- 
stand the first defendant to contend 
here that the name of the plaintiff 
was included in the inam title-deed 
by mistake other than failure to give 
effect, at the time of the ’ssue of the 
title-deed, to his own title by adverse 
possession. There is no plea before 
me, for example that the grancees 
were not at the time holders of the 
service. 

This brings me to the second point, 
namely, whether assuming that the 
first defendant has been in exclusive 
possession of the land for more than 
12 years before sifit, that prescriptive 
title can avail against the rights of 
the grantees under the title-deed. 
Such an argument has been consider- 
ed in S. A. No. 287 of 1921 quoted 
above, and it was there decided that 
no one claiming adversely to the 
inam title-deed can succeed on pres- 
criptive title,* unless he proves either, 
that there was no inam at all, oi; that 
Government had no right left in it at 
the time of the resumption, that is, 
that his prescription was for more 
than sixty years at the date of the 
grant. The first alternative does not 
arise here since it is not contended 
that the land was not service inam. 
As to the second alternative the ap- 
pellant argues that it is not necessary 
for him to prescribe against the Gov- 
ernment and that it is sufficient if 
he had prescribed against the plaintiff, 
who claims under the title-deed. 
Since, however, I hold it is clear' on 
the authority of the 44 Mad. case that 
enfranchisement is a clear and un* 
equivocal resumption by the Goveru- 
ment of the land and a re-grant toj 
whomsoever it pleases, it follows ChatJ 
unless Government had, at the time, ofj 


he resumption, no right to resum^ 
he first defendant has no case. If 
he rulings relied on by him, Heela- 
^halam v. JCamaraju (6) and iCotirajudu 
r, Venkataratnam (7) imply the con- 


(6) [19041 14 M.Ii.J. 438. ^ ^ 

(7) [1919] 38 M.li.J. 330—59 I-C. 65 — 11 L.W, 

453. : . ' 


« 
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trary, they must be taken to have 
been overruled by the 44 M. case, 
which was pronounced in 1921. The 
case of Majavath Alt v. Mujafar 
is a case of a khaji inanit to which 
the 44 Mad. case has no application 
and is not in point here. Different 
considerations, as pointed out in that 
case, apply to the cases of personal 

inams. 

Another point might have been 
taken, namely, that, as the first de- 
fendant is one of the grantees, pre- 
aumably he was an office-holder prior 
to the grant and therefore was hold- 
ing not adversely to the office-holder 
but on his or their behalf. But, as 
there is no evidence as to who actually 
was the holder at the time of the 
grant and as the case can be disposed 
of on the lines indicated above with- 
out going into that question, I need 
aot consider it any further. 

I hold, therefore, that the finding of 
rtie lower appellate Court is correct. 
The Second Appeae is therefore dis- 
missed with costs. 

Appeal dismissed* 


(8) 1924 Mad. 201—45 M 1« J. 791—18 M.h* 
^,887— (1924) M.W.N. 53—33 M L.T. 
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Spencer and Odgers, JJ. 
Natesa Fillai — Petitioner — Appel 

lant. 


V. 

Kannammal Anni and others — Res- 
pondents. 

A. A. A. O. No. 71 of 1921, Decided 
on 11th September 1925 from Sub. J. 
Negapatam in A. S. No. 33 of 1920. 

Oiv» P,Ct Order SB R. 1 — Suit corUinuea 
junta final dicree. 

Where the plaintiff dies before the pSHing 
af tbe final decree but aftir the paaeingof the 
prellmiDary decree and a ieg«l repreientative 
U not brv.iight on recora within time the suit 
ahatts iinoe the suit contiuuea till the aiage of 

final decree ii reached. 39 Mad, 488 FoJ. 

|lr* Kj* 

' K. S* Champakesa Aiyangar — tor 
Appellant. 

. ■ ■■ Famasiffami Aiyar and T* V* 

Ramg,natha Aiyar — for Respondents. 


Judgment.— The appellant 
to be the legal representative of the 
plaintiff, who obtained a preliminary 
decree, in a mortgage suit, in O. S. 

No. 97 of 1912. 

The plaintiff admittedly had died 
before this appellant applied on 29th 
November, 1915, to be recognized as 
the heir of the plaintiff and to get a 
final decree passed. 

His application was dismissed on 
9th February, 1916, on account of his 
absence. 

As he did not get himself brought 
on the record at that time,' the suit 
abated under O. 22 R. 3. of the Code 
of Civil Procedure, upon six months 
expiring after the plaintiff's death, 
and so he did not apply subsequently 
to have the abatement set aside, the 
present application presented on 10th 
October, 1918, is out of time and in- 
3ouipotent. 

It is true that the District Munsif 
erroneously held that the suit had not 
abated, because the plaintiff’s death 
occurred between the passing of the 
preliminary and the final decrees. 
But this Court has held in Lakshmi 
Achi V. Subbarama Ayyar (1) that the 
suit is continued till the stage of final 
decree is reached : see also <S'u66ara- 
yudu V. Ramadasu (2), which is a 
direct authority for holding that after 
the abatement of the suit an applica- 
tion to pass a final decree, which is 
not made within the time provided 
by law, .sh>uldbe dismissed as time 
barred. 

This Civil Miscellaneous Second 
Appeal is therefore dismissed with 
costs. 

Appeal dismissed* 


(1) [19151 39 M^d. 488—3 L.W. 403—28 UX 
J. 491—29 I,C. 142— (1915) M.W.N. 827— 
i7M.L.T.385. 

(2) 1928 Mad 237— 45 Mad. 872— J 2 M.Ii. J. 

301—15 M.L.W. 30^(1922) M.W.N. 375- 
— 80 M.L.T. 202— 681.0.942. ( 
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Wallace, J. 

Kunhammad Kutti — 1st Defen- 
dant — Appellant. 

V 

Cheria biammad and oi/iers— Plain- 
tilfs and 2nd Defendant — Respondents. 

S. A. No. 228 of 1921, Decided on 7th 
Februar 7 1924, against the decree 
of the District Court of North 

Malabar. 

Mahxbat hoMo—Moplfit of iforth Malabar 
following Marumakkathayam lito — Gift to 
daughlOT in the oingular and to her Santhanam 
i9 Putravaka$»m property of the Tavashi, 

Where a IfahimedaQ of t^e north Milabsv 
who followed fene Marnmakk itbayotn law exe* 
Mted a gift deed id favojr of bio daughter 
which recited after giving the property t.» h«r 
in the singular as fohowo ** iu future except 
for you aod your offspring (Santha .am) tuere 
is no claim) sonoern or right of eut.yfurms 
over this paramba • • * • yo^ your 
Santhanams should hold the said paramba in 
poosesaioQ and enjoy the same as your 
jenmom.** 

Heidi that the property became putravaka- 
sam prop.»rty bslooging to the donee’s lavasbi 
and not the uhsloute es.ate of the donee. 

(P. 787 C. l&P. 788 0. 2j 

T. H, Ramachandra Ayyar and S, Sru 
nivaaa Ayyar — for Appellant. 

C, V. Ananthakrishna Ayyar — for 
Respondents. 

Judgment. — The decision in this ap- 
peal turns on the interpretation to be 
put upon Ex. B, a gift deed executed 
by one Farapravan Bavothi Haji in 
favour of his daughter The donor 

I was a Muhammadan of North Mala- 
bar admittedly following the Maru- 
makkathayom law prevalent in those 
iparts and he was the sole survivor 
knd senior member of his tarwad. 

Ex. B recites that he gifts the 
property “to you “(in the singular)*’ 
**and then goes on to say that in 
future except for you and your off- 
spring (Santanam) there is no claim, 
concern or right of entry for me over 
this paramba « . . you and your 
Santanams should hold the said 
paramba in possession and enjoy the 
same as your jenmom.'* Both the 
Lower Courts have held that the form 
and the circumstances of^ the gift 
necessarily lead to the infiirenoe that 
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the gift was not for the donee's ex- 
clusive benefit but for the children 
also and that the property gifted ie 
therefore putravakasam property be- 
longing to the donee’s tavaihi. 

The 1st defendant in this appeal 
challenges that finding. The point 
for determination is whether this was 
a gift to the daughter exclusively or 
a gift to her as the head of a tavashi 
formed of herself and her children. 

Various reported and unreported 
oases bearing on this question of 
Marumakkathayom law have beem 
cited to me, relating to gift deeds or 
bequests more or less analogous t« 
one in suit. The general test is, 
having regard to the presumed know- 
ledge of local customs by donor or 
testator and the manner of holding 
property in the community of the 
donor or testator and having regard 
to the terms in which they have ex- 
pressed their intention in their deeds 
of gift or bequests, what was their 
real intention. Generally it has beta 
held that, unless there are apt words 
to indicate that the intention was 
that the property should be held ia 
any manner different ^rom the usual 
manner in which sush property is 
held apt words to imply that the pro- 
perty is to be held with powers larger 
than usual then it must be taken that 
the intention was that the property 
should be held in the usual manner. 

Thus in oases where the gift or be- 
quest has been to a woman and her 
children and there is no further ex- 
pression of intention as to how it 
should be hold, no apt words to ex- 
press the gift of an absolute alienable 
estate , it has been held that they 
took it and hold it as a woman and 
her children usually* woujd hold under 
the Marumakkathayom law, that is, 
as a legal corporate unit or tarwad: 
see Kunhdcha Urnma v. Kutti Mammi 
Hajee Koroth Amman Kutti r. Pe- 
rungottil Appu Nambiar aod Haku 
Amma y. Raghava Menon (3/. Whe^re, 
a gift or bequest is to a woman and 
her children which words might be 
taken to impose an intention to con- 
fer an absolute estate^ it ha^ been 
held that since the usual mapper #f 

(1) (189a 16 U d. 201— 2 MJ-.J. '2^8., 

(3) [1906 39 Had 333. . 

(3) (1913 38 Mad. 79— 18 1.0. 1, 


/ * « 
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holding property by <* woman and 
her children Under Marumakkatha- 
yom law is in the form of a taTashi, 
it must be taken that the donees held 
the pronerty in that way. See Chak- 
kra Kannan v. Kunhi Pokkpr (4). It 
may be noted that the beQuest in 
Chakkra Kunnan v. Kunh^ Pokker (4) 
was a bequest to children only. 

In Pattatheruvath Pat/mmma v. 
Mannam Kunnigil Abdulla Haji (5) 
the suit property, as I have verified 
^ith reference to the original records, 
had been purchased by a Muham- 
madan husband in the name of his 
wife only. The husband had pre- 
viously giren a house to his wife and 
children, which however was not part 
of the property in suit and the 4ues- 
;tion was to whom the property in 
the suit descended on the wife’? death. 
The Hieh Court held in that case that 
.the intention was that the purchase 
in the name of the wife was intended 
for the children also and followed the 
case in Koroth Amman Kutti v. Perun- 
gottil Appu :Vam6tar (2); that is, they 
took it with the incidents of tarwad 
property. There was no question 
there of apt words in any deed of 
gift or bequest. The case in Kalliani 
Ammay. Govinda Menon (6) as I have 
also verified from the records was a 
ease of a gift to a woman only with 
a recital that “besides the jewels and 
Tjessels which 1 acquired out of my 
l.own funds and which I have given 
to you and your santanam for enjoy- 
ment permanently and for ever, I 
have now given properties'* of which 
.particulars are given; and the docu- 
ment goes on to say, “I have resolved 
that you and y our santanams should 
be in enjoy ment -for ever along with 
me as long as I live and in proprium 
thereafter, and that to it my heirs 
ahall have no right.’* It was there 
held that that was really a gift to the 
woman and her children and Kunha- 
""r.ha Umma ▼. Kutti Mammi Haji (1) 

was followed. 


Besides the authorised r , reported 
cases, I have Kuyyathil Kan Ian Kutty 
V. Vyalpatk Parkum (7) nnd Paru 
Amma v. liticheri Amma (8). The 
former was a case of gift by a Ma- 
rumakkatbayom donor to his nieces 
with no apt words to express an ab- 
solute estate and the case of Kunhct- 
cha UmmaY. Kutti Mam'll Haji (\) 
was followed by Kumaraswamy Sas- 
try, J., whose judgment was upheld 
in Letters Patent Appeal No. 19 of 
1916. The other case was one of a 
bequest in which the words ‘with 
absolute rights of alienation* were 
used and it was therf held that the 
legatee took an absolute estate. 

On consideration of t^se oases I 
am of opinion that the present docu- 
ment of gift bears most resemblance 
to that in Kalyani Ammal.r, Govinda 
Menon There are here* no apt 

words conferring absolute rights of 
alienation. ' The gift is to the 
woman only, but the enjoyment ^ is to 
be by her and her santhanams and I 
do not think any distinction oan be 
drawn between the present document 
and that in Kalyani Amma v. Govinda 
Menon (6) merely on the ground that 
the donor in the latter case had al- 
ready giren other properties to his 
wife and fantanams. There is no- 
thing in the suit document to take 
it out of the ordinary category of 
gift to a woman under Marumak^ 
kathayom law of property to be en- 
joyed by her and her santanams, that 
is to say, to be enjoyed with all the 
incidents of tarwad property. 

I therefore agree with the.Lowerl 
Courts that this property is putra-j 
vakasam. I am not prepared to in-l 
terfere and I dismiss the appeal with 
costs of the 1st respondent. 

Appeal rejected. 


(41 119151 99 Mad. 917 —39 M.L.J. 481—30 l.C. 
' * 75 As M.L.T, 355-(m5) M W.N. 740 

(S) {liSfl 91 Mad. 138 — 18 M. L, J. 16 — 4 
' M 1 T 82 

(8)U^lli 95 Mad. 648-rrSi K-L.J. 35— M I.C. 
' f91— 10 M.L.T. ^99^WX) % M-W Jf. 
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Rambsam, J. 

(7. Venkata Reddy — Plaintiff — Peti- 
tion e*. 

V. 

Nataraja Setty and another — Defen- 
dants — Respondents. 

CiT. R, P. No. 643 of 1921, Decided 
on 16th January 1924. 

Civil P. S, i7 — Suit for mon^y liev at 

the place uhere money is payable* 

Where the plaintiff, a reiident of Madaaa- 
palle talked and settled with the defendant at 
Madras about toe oommiesion to be p^iid to 
him as comm'ssion agent fcr the sale of goods 
which tbe pla'ntiff was to send directly to 
Madras or to others aooording as cefen- 
dant would direct and tbe defendant was 
from time to time informing plaintiff of 
the current prices in Madras and suggesting 
him despatch of goods and under the arrange- 
ment the sale price was to be paid to the plain- 
tiff at Madanapalle. 

• 

Held : that the suit for price of goods dec* 
patched lay at Madanapalli, as a part of the 
cause of action arose there. [P. 790. G. 1] 

Somayya—ior Petitioner. 

K* Rajah Aiyar — for Respondents. 

Judgment. — The plaintiff is the 
petitioner before me The suit was 
hroueht in the District Munsif’s Court 
6f Madanapalle to recover Rs. 316-5 2. 
in respect of 9 bags of jaggery deli- 
rered to defendant, as commission 
agent, on behalf of the plaintiff. The 
District Munsif and the District 
Judge held that the Madanapalle 
Court had no jurisdiction. Hence this 
petition. 

Six or seven years prior to the 
plaint, the plaintiff wenc to Madras 
where he and the defendant talked 
and settled about the commission to 
be paid to him/* He told 1st defen- 
dant in Madras that he would consign 
goods directly to him, or to others 
.who would he directed to deliver 
goods to him. The defendant was 
afterwards writing letters to plaintiff, 
informing the latter of tae current 
prices prevailing in Madras and sug- 
gesting the despatch of goods. In 
October 1915, plaintiff sent. 18 bags of 
jaggery to P. 3. Abdul Khader Sabeb 
. ai^ Brothers at Madras, with.inBtrup- 
tions to deliver 9 of 'tbem'4a the defen- 


dant. He also wrote to the defendant 
asking him to sell them and send the 
amount. Abdul Khader ‘delivered the 
bags on 25th October 19L5, to defen- 
dant. On 5th December 1915 (Ex. A 
17), defendant wrote stating that he 
would send the amount after selling 
jaggery. On these facts the Courts 
below held that the Court of Madna- 
palle had no jurisdiction. 

J 

Of the cases relied on by the res- 
pondent, Jivtiraju v. Furushotam (1) 
was not decided with reference to S. 
17 of the Code of 1882 as amended in 
1888. In Kamisetti Subbiah v. Katha 
Venkataswamy {'Z)* Citing Newcomb r* 
De Ross (3), where the facts are some- 
what similar, it was held that the 
cause of action did not arise in Kur- 
nool but in Madras, the ra^io decu 
dendi being that the contract was made 
at the place where the letter of ac- 
ceptance was posted. Taylor y. Jones 
(4), also cited in it, was a 
case in which the facts were 
peculiar. There, though a letter of 
offer was posted in London, no reply 
accepting it was posted, but tbe goods 
were delivered in London and obvi- 
ously the contract came into existenois 
wholly in London. It is true that the 
making of an offer may be part of the 
cause of action (See Borthwick v. 
Walton (5) and Oreen v. Beach (6) 
cited in Appu Thamban v. Fou^kes (7) ; 
but this means not the posting of the 
offer but the receipt of the offer: [See 
Mylappa Chettiar v. Aga Uirza Mo- 
hamad (8), citing Clarke Brothers v. 
Knowles (9).] In this case, the plain- 
tiff’s offer does not nelp him. But the 
receipt of the acceptance, when the 
contract is complete, is a part of the 
contract, there being no reason why 
acceptance should be in a worse posi- 
tion than offer. The English Casea 
in Newcomb v. De Ross (3) and Borth- 
wick ▼. Walton (5) are cases under the 
then County Courts Act 9 and 10 Vie. 


(1) 11S84] 7 Mad. 171. 

(2) [1J04] 27 Mad. 355. 

(3) [18591 3 B. a )d B. 371. 

(4) [18751 1 O.P.D. 87. 

(5) [1855] 15 O B. 501. 

(6) [1873] 8 Bxch. 308. 

17) [19191 10 L.W. 445. 

(8) [1919137 M.LJ. 719. 

[9) [1918] 1 XB« 188. 
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Oh. 60, according to which 'the whole 
cause of action must arise within the 
jurisdiction of the County Courts. No 
doubt the latter c^se Clarke Brothers 
T. Knovoles (9) arose on the latter 
County Court Act 51 and 52 Vic. Ch. 
43, under which it is enough, if part 
•f the cause of action arose within the 
jurisdiction of the County Court. But 
it does not appear from the affidavit, 
mpon which the application was bas- 
ed, that any letter of acceptance was 
received at West Herlepool. If it can 
be said on the facts of Myiappa Chet- 
iiar v. Aga Mirza Mahamad Shirazee 
(8), that the defendants* acceptance of 
plaintiff's offer was ultimately com- 
municated to plaintiff at Negapatam, 
then the correctness of the decision is 
doubtful. Nor was any attempt made 
in the case in Kamiseiti Subbiah v. 
Katha Vefikataswamy (2) to support 
the judgment under appeal on the 
Iground that a letter of acceptance was 
[received in Kurnool. But, apart from 
Itbis ground, it is clear that in this 
[case the money was intended to be 
^aid to the plaintiff at his native 
place : (See Naina Maracayar v. 
Somasundaram Chettiar (10), Robey v. 
JSnaefell Mining Company (11) and 
\Bongali Mai v. Ganga Ram (121] ; and 
lif so, part of the cause of action arose 
iwithin the jurisdiction of Madana- 
pallee Courts. The contract in Com- 
ber T. Leyland (13) is special and pecu- 
liar, as pointed out in Naina Maraca- 
yar V. Somasundaram Chettiar (10). On 
both the grounds above indicated. I 
reverse the order of the Courts below 
and direct that the suit be taken on 
file and disposed of according to law. 
The Respondents must bear the costs 
of this petition in this Court and in 
the lower appellate Court. The costs 
in the Ist Court will abide the result. 

Suit remanded. 


{lei (IMO] U L.W. 593. 
(LI) (18871 so Q.BJ>. 15S. 

(LS) 19231 Alt aesa). 

<12) (18981AJ3. 524.^ 
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Wallace, J. 

Seeiharamabrahman — Plaintiff — 
Appellant 

V. 

Kristabrahmam and others — Defen- 
dants — Respondents ’ 

S. A. Nos. 691 and 692 of 1921 

Decided on 6th February 19i4, from 
the Decree of Dist. J. of Beswada in 
A. S, No?-. 14 and 39 of 1920. 

Provinciil Sm. C, C7.* Act, Arf^ti'-CoH' 
tribution $uit» 

Suit for oontributioQ on aocoent of recovery 
of arreifs of root and water oets collected 
from piaiatiff id respect of defendant*# land 
after partitioa between plaintiff and defen- 
dant if not covered by Art. 41 and cacood 
appeal will not toerefore He where account 
I n suit was below 500. (P. 790, .] 

C. Lakskmanna-~foT Appellant. 

V. Suryafiarayana-foT Respondents. 

Judgment- — Respondents raise the. 
preliminary contention that the 
suits are of a Small Cause nature and 
therefore no second Appeal lies. The 
plaintiffs ' case was that he and 
defendants had divided their proper- 
ties, though the property still re- 
mained under the same patta, and 
that his property was attached for 
arrears under this patta^ which were 
due from defendants 1 to 6, they not 
having paid up the kist on their pro- 
perty under the same patta, that 
plaintiff, to save his own property 
therefore, had to pay up the arrears 
and he sued for contribution. 

1 thin.r it is clear that the suit 
Is not of the nature contemplated by 
Art. 41 of the 2nd Schedule to the 
Provincial Small Causes Courts Act. 
Here there was no joint property, 
since plaintiff and defendants, on 
plaintiffs own showing were devid- 
ed. The mere fact that the patta is 
still joint and therefore the liabilityl 
under it is joint, will not affect the! 
manner in which the property is held.! 
The ruling in Srtnivasm v, Sivako^ 
luTtdu (1) is directly in point. 

I hold that the suits are of a 
Small Cause nature and therefore no 
Second Appeals lie. These Second 
Appeals are dismissed with costs. In 
S. A. No. 691 of 1921, the memoran- 
dum of objections is not pressed and 
is dismissed with costs. 

Appeals dismissed 

“(1) (18881 349. . — ‘ 
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Ramesam, J. 

P. V, Radhakriahniah Chetty (xnd 
— (Insolvents) — In Re. 

Ins. Pet. Nos. 192 of 1920 and 174 
of 1921, Decided on 9th January 
1924. 

(e) Towm In», Act, S. 17 — //»- 

$ol9ency of adult tons doet not vest ehareo of 
minor sons where sons anJ father were carry^ 
ing Joint bueinese. 

' Where adult soni aad minor soni and father 
eonetitutlog a joint Hindu familycarried on 
huaineae and the adult aona became inaol- 

vanta. 

Held : the ahares of the minor aona did not 
yeat in the Official Aasignee nor could he get 
^wer to deal with them under 3. 17. 

' IP. 792.0. 11 

.o (6) Premdeucy Towne Tnsclvency Act, S. S — 
iScope, 

3. 8 giyea wider powers of reyiew than are 
conferred by O. P. O. {P. 791, C. 2) 

M, A, Thirunarayanachari instructed 
by A. Kandaswami — for Petitioners. 

V. Narayana Aiyangar instructed by 
Y, Yaradaraja Mudaliar — for Mort- 
gagees. 

Judgment. — This is a matter arising 
out of the Insolvency of P. V. Chen- 
roya Chetty and Brothers. 

The history of the family is briefly 
told. The family belongs to Vayalpad 
in the Cuddapah District. They be- 
long to the Komati caste, the premier 
trading caste in Southern India, 
Specially among the Telugus. Chen- 
roya, the grand-father of the Insol- 
vents, ^carried on bis business, namely, 
a money-lending business, at Vayal- 
^ad. After him, his son Venkatra- 
miah continued the old business. He 
tried business in grain in partnership 
with others, but this was not very 
successful. In 1911, a cloth business 
Was started. Soon after this, Vonkat- 
famiah retired and his eldest son be- 
gan to attend to the business. In 1912 
the eledst son opened a piece-goods 
business at Madras under the style of 
P. V. Chenroya Chetty and Brothers. 
The second son Ramanujam Chetty 
was attending college. In 1917, be 
attained majority and i left the college. 
In 3918-1919, the business was ex- 
tended to Bombay and the third bro- 
ther Radhakrishna was in charge of 
it. The business at Bombay ended in 
heavy loi^rds. Debts were also incur- 
red by tha-'firm at Madras. On 15th 
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October 1920, all the debts (Madras 
and Bombay) were consolidated into a 
single debt and a deed of mortgage 
was executed for Rs 80,000, in favour 
of the executors of Volaipalli Venkata 
Veerabrahman Chetty. In December 
1920, the third brother was declared 
insolvent. On 3lst August 1921, the 
two elder brothers applied to be and 
were declared insolvents. 

On 7th November 1922, on the ap- 
plication of the Official Assignee, 
Coutts Trotter, J., held that the inter- 
ests of all the members were liable 
and directed their sale by the Official 
Assignee. In this petition, the minors 
(that is, the two brothers of the insol- 
vents and the sons of the insolvents) 
were represented by their fathers as 
guardians ad litem ; but no formal 
order of appointment as guardians ad 
litem was made. It is now said that 
the notices were not served on them 
as guardians. Anyhow, in insolvency, 
the jurisdiction to annul a prior 
order under S. 8 is wider than the 
power to review under the Civil Pro- 
cedure Code and the whole question, 
now that both sides are represented, is 
open before me. 

The present petition is filed by the 
minors (that is the 4th and 5th bro- 
thers of the Insolvents and the sons 
of the Insolvents). Substantially, it 
seeks fora declaration that the shares 
of the minors are not liable to be sold 
by the Official Assignee. The petition 
has not been pressed, so far as the 
sons of.^he Insolvents are concerned, I 
think rightly ; and it has to be consi- 
dered, so far as Balaramaswamy and 
Devanathaswamy are concerned, who 
will be referred to hereafter as the 
Petitioners. 

Two points have been argued before 
me : — 

(1) How far the mortgage is bind- 
ing on the petitioners. 

(2) Even if it is binding, whether 
the Official Assignee can deal with 
the shares ; 

It seems to me the decision of the 
first point is unnecessary, in viev of 
my opinion on the second. If it is 
necessary to decide, I am inclined to 
hold that (1) the business at Madras 
is an extension of the family busiftess 
at Vayalpad and was carried on with 
family funds. (2) Though it may not 
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be open to a manager (other than a 
father) to create a new family busi- 
ness so as to impose any liability on 
the minor members [Vide Sanyasi 
Charan Mandal v. Krishnadhan Baner~ 
ji (1), and Sadasiva Mudaliar v. Hajee 
Fakir Mahomed Sait (2)] yet a father 
can ; (see Mayne’s Hindu Law, 9th 
Edition, pp. 396 to 400). (3) In the 
present case, the father consented to 
the extension of the family business 
and took part in it, such part as was 
consistent with his age. (4) All the 
major members never imagined for a 
moment that the business was other 
than a family business. It is unneces- 
sary to refer to the evidence support- 
ing these coQclusions. (5) The mort- 
gage-deed, to which all the minors and 
the father are parties, shows that 
though it refers to the debts as the 
debts of Chenroya Ghetty and Bro- 
thers on*y, the deed of mortgage is 
binding on all the members, (see 
judgment of the Privy Council dated 
Z9%h November 1923; Brij Narain v. 
Mangla Prasad (3). 

But on the second point, I think, the 
petition has to be allowed. The 

f\ther, Venkatramiab, has not been 
declared an insolvent. It is true that 
not only the properties but also the 
powers of the Insolvents are vested in 
the Official Assignee: Official Assignee 
of Madras v. Ramachandra Ayyar (4). 
But Chenroya Cbetty and his two 
brothers have no power to sell 

the properties of their brothers 

1 do not think that they can be re- 
garded as the managers of the joint 
family proper ues (outside the 

firm properties). The fact that the fa- 
ther, Venkatramiab, was named as 
the guardian negatives the sugges- 
tion. If so, whatever may be the 
binding nature of the mortgage, as 
Imatters stand, the properties of Bala- 
tamaswami and Devanathaswamy are 
mot vested in the Official Assignee ; 
fnor can he sell or otherwise deal with 
them. I accordingly declare. The 
petitioners will have half of the taxed 
costs. The other minors will pay 
half the costs of the Official Assignee. 

PettHon allowed, 

(1) im P.O. »37 (P.O.) 

rt) 1922 P.C. 997 (P.O.) 

a) 1924 P.O. so (P.O.) 

(4) 1939 Mad. 59, ^ 
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SCHWABE, C. J. AND COLERIDGB, J. 

4 

Varadarajan — Plaintiff--Appellanb. 

V. 

Srinivasa Rao and others - Defen- 
dants Respondents. 

S. A. No. 2050 of 1920, Decided oti 
18, th April 1923 against the, decteeof 
the Court of the Subordinate Judge, 
Trichinopoly. 

★ Hindu Laic — Manager — Insolvency o/-* 
Shares of other members do not vest in Offi* 
dal As.'ignee, 

On the iDSoeveacy of the 'nanaging' member 
of a joint Hindu family the Official Aseigoeo 
succeeds to the undivided interest of the 
insolvent in the joint property and his rightf 
as managing member so far as they can be 
exercised for his own benefit; but be is not 
entitled to have vetted in him' the shares of 
the other members though be is entitled to 
deal with them as the insolvent would law? 
fully have done if there be no insolvency', 
1923 M. 55 boll. 1923 L. 1 (F. B.) Not Foil 

(P. 793, 0. M 

T. Narasimha Aiyangai — for Ap« 
pellant. 

C, V. Ananthakrishana Ayyar — for 
Respondents. 

Schwabe, C. J. — This is a second 
appeal from the judgment of the 
Subordinate Judge* Trichinopoly, in 
a partition suit- The plaintiff was 
the son of the first defendant and they 
were puisne members of a joint 
Hindu family. At one time before 
the suit the first defendant became 
insolvent. The plaintiff joined in 
the partition suit, certain alienees ojf 
the joint family property alleging that 
the consideration was such that the 
transactions were not binding on him. 
The case came up before the District 
Munsif and then on to the District 
Judge who remanded the matter to 
the District Munsif again for finding 
on the question whether the coneidera<< 
tion for these assingnments was of a 
nature to bind the son. The findings 
were given and the case came up 
again and was heard on the findings, 
by the Subordinate Judge. The 
Subordinate Judge took no notice ofi 
the finding and did not enquire at 
all into any of the matters considered 
by the District Judt^e as relevant,, 
but accepted the contentieu that, a* 
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the first defendant had become an 
insolTent, the whole joint fatn ily 
property vested in the Official 
Receiver, and, therefore, the son had 
no claim to partition and could not 
take any steps to recover this aliena- 
ted property from the alienees. In 
my judgment, that is not the law. 
The matter has recently been before 
this Court in the Official Assignee of 
Madras v. Ramachandra Aiyar (1) 
when I expressed my views to be that, 
on the insolvency of the managing 
member of a joint Hindu family, the 
Official Assignee succeeds to the 
undivider^. interest of the insolvent in 
the joint property and his rights as 
managing member so far as they 
can be exercised for his own benefit, 
but he is not entitled to have 
vested in him the shares of the other 
members though he is entitled to 
deal with them as the insolvent 
would lawfully have done if there 
be no insolvency. 

There has since been a decision of 
the Full Bench in Lahore, Bihari Lai 
V. Sat Narain (2) in which the Court, 
though expressing preference for the 
view of this Court which was not 
before ' it, held itself bound by 
authority to decide that the whole 
joint family property vests in the 
Official Assignee. I think we must 
follow the decision of the Bench of 
this Court. It follows from that 
that the decision of the Subordinate 
Judge in this case is wrong and the 
matter must be remanded to the 
Subordinate Judge, Trichinopoly, to 
be heard from the stage at which it 
had arrived on return of the findings 
called for by the District Judge. It 
seems to me necessary that the Offi- 
cial Receiver of the second defendant 
should be a party. The point was 
raised early in the case, and notice 
must be given to him so that he may 
come before the Court, if so 
advised. 

The Plaintiff is entitled to his 
costs of this appeal. 

Coleridge, J. — I concur. 

Case remanded. 


a) 1928 Mad 55= 46 Had=54»16 K.L.W, 
' 559»43UL,J. 596»(1922) M.W.K. 653. 

(3) 1938 Lah ls3 Lah 819 (F. B.) 
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KDMaRSWAMI SA8TRI, J. 

Arunnchaln* Aiyar, Attorney High 
Court Madras — In re application of in 
C. S. No. 556 of 1920. 

Ordinary Original Civil Jurisdiction 
Civil Suit No. 556 of 1920, Decided on 
17th March 1924. 

Madras High Court Original side rules — 
Feet of Attorney. 

The Court at the instance of the attorney 
engaged by a party has jurisdictioo to declare 
the oosta dne to him to be a charge on the 
property purchaied iu Court auction, on being 
■atiafied that the party is attempting to defeat 
the cls-ma of the attorney. Where a party 
exocnted a vakalat, by which he agreed to 
pay the attorney the regulation fees and stated 
that there was no counter-agreement between 
him and the attorney. 

Held, it ia not open to the party to plead 
that he never engaged the attorney and never 
aereed to pav him any amount. 25 Cal. 887. 
Koll. 795, 0. 3.] 

Vere Mockett — for Petitioner. 

7. A. . Vijayaraghavackari — for Res- 
pondent. 

Judgment— This is an application 
by the Attorney, who appeared for the 

auction-purchaser, the counter-peti- 
tioner for an order that the petitioner 
should be declared to have a charge, 
on the premises, more particularly 
described in the schedule, in respect 
of the costs, which are due to the At- 
torney, the counter-petitioner having 
engaged him, for the purpose of ap- 
pearing in the application, to set 
aside the sale of the property, where- 
in he was declared the purchaser. It 
is clear from the Vakalat, which the 
counter-petitioner admittedly execut- 
ed in favour of the Attorr ey. that’ ho 
engaged Mr. Arunachala Aiyar, the 
Attorney, to appear for him and get 
the sale confirmed and oppose tho 
application for setting aside the selo 
and that he had agreed to pay him 
costs, according to the scale laid down 
by the High Court Fee Rules, 1902. 
The counter-petitioner declares in tho 
Vakalat that no counter- agreement 
was made between himself and the 


Arunachala, In re (Kumaraswami Sastri, J.) 
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Attorne 7 , in respect of costs. The 
Takalat was accepted and filed and 
Mr. Arunachala Aiyar, the Attorney, 
appeared on record, for the counter- 
petitioner, during certain stage of 
the proceedings and subsequently 
there was a change of attorney and 
Mr, V. V.§ Devanathan was en- 
gaged as Vakil. The Attorney does 
not claim for any work done after the 
change of attorney and so far as I 
can see there is nothing to preTent 
the Attorney from recoTering fees 
due to him for work done by him, till 
there was a change. The Attorney 
has filed an affidavit wherein he states 
that he appeared., that a number of 
affidavits, about 10 in number, were 
filed, that two witnesses were exa- 
minod, that the application was on 
board for a number of days, that it 
was heard for two days, and that the 
sale was confirmed. He says that the 
costs of the application were taxed by 
him and that his costs, excluding 
Counsel*8 fees, came to Rs. 305 and 
that it has not been paid, in spite of 
demands. The Attorney states that 
at the request of the counter-petition- 
er he gave a change of attorney to 
Mr. V, V. Devanatban and that 
although the Attorney has been de- 
manding payment oftbefets due to 
him the counter-petitioner is execut- 
ing the decree for costs but has not 
paid biro anything. 

The affidavit of the counter-peti- 
tioner states that it is false that he 
engaged Mr. Arunachala Aiyar, or 
that he agreed to pay him anything 
and that he took no instructions from 
him, in respect of the subject matter 
in dispute. He says that at the 
instance of the decree-holder, his son- 
in-law, Mr. P. Hajagopala Aiyangar, 
formally engaged the Attorney, so as 
to enable him to appear and do his 
best for . his father-in law, in the 
matter, that he does not owe any- 
thing to the Attorney and that the 
Attorney did nothing in the matter, 
that he gave a change of attorney to 
Mr, V. V. Devanatban voluntarily, 
that he paid large sums to Mr. V. V. 
Devanatban. He also says that Mr. 
y. V. Devanatban himself was over- 
paid by him. 1 find it difficult to 
believe the counter^petitionerla— affi- 
davit. It is not disputed that the 


Vakalat was filed and the terms of. 
the Vakalat are clear. He agrees to| 
pay the Attorney his regulation fee,! 
under the Original Side Rules! 
and distinctly states there was nol 
counter-agreement between the At-| 
torney and the counter- petitioner 1411 
do not think that in the face of the! 
Vakalat, it is open to the counter-l 
petitioner to plead that he never} 
engaged the Attorney, and neven 
agreed to pay him any amount. That! 
the Attorney did appear when the! 
case came on is not disputed and l' 
think it is a matter of great regret 
that the allegations in paragraphs 2 
and 3 should ever have been made. 
When a person engages a professional 
gentleman and signs a Vakalat for 
that purpose, it is impossible to 
allow him to be heard to say that 
the whole thing was merely a farce 
and that he is under no liability to 
pay the professional gentleman. Oral 
evidence of any agreement is inad- 
missible to contradict the terms of a 
written-contract. The bill of costs in 
this case has been taxed at Re. 549, as 
between party and party and what 
the Attorney claims is the portion 
that is due to him for work done and 
this according to the petitioner 
amounts to Rs- 305. The costs have 
been taxed by the Deputy Registrar 
and I take it that the costs were the 
costs that were lawfully due to the 
Attorney, It is significant that the 
counter-petitioner is attempting to 
recover the costs so taxed from the 
other side, while he is denying liabi- 
lity to pay the Attorney. 

Under these oiroumstanoes, there 
can be no doubt that the Attorney is 
entitled to Rs. 3^5, which is his due. 
Any over-payment to Mr. V. V. Deva- 
nathan, or any request by the decree- 
holder to contest the proceedings is a 
matter with which the Attorney has 
absolutely no concern. If the decree- 
holder asked the auction purchaser to 
contest and should there be anything 
in the nature of a promise by him to 
pay the costs incurred, it is open to 
the counter-petitioner to get the 
money from the decree-holder, and if 
Mr. V. V. Devanatban has been over- 
paid, it is a matter-betwem ' hi os and' 
the counter-petitioner. 
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As regards the objection taken that 
1 have no jurisdiction to make the 
order, I think the authorities, which 
Mr. Mockett has cited give the Court 
power where a party wants to defeat 
his Attorney's claim for costs. 1 
would only refer to Khetter Kristo 
Mitter v. Kally Prosunno Ohose (1), 
where we hare the high authority of 
Sir Lawrance Jenkins, as to the 
power of the Court to make the order 
in question. There is also a clear 
precedent in the judgment of Coutts 
Trotter, J., dated 24th April, 1917, in 
C.S. No, 100 of 1916, where the learn- 
ed Judge held that the English cases 
on the subject are applicable and 
pointed out the difference between 
the special lien over the property re- 
coYered in an auction and'the general 
lien giYen by the Contract Act. I 
entirely agree with the learned judge. 
The English case, as regards the 
power of the Court, is stated in Hals- 
bury, Vol. XXVI, p. 823 and the cases 
cited. There will be an order declar- 
ing that the petitioner Mr. Aruna- 
ohala Aiyar, is entitled to a charge 
on the house and ground described in 
the sohedule to the Judge's Summons, 
for the sum of Rs. 305. The counter- 
petitioner will pay the petitioner's 
costs. 

I do not think I can, haYing regard 
to the decision of Wallis, C.J., and 
Oldfield. J., in O. S. A. No. 62 of 1916, 
give costs^on a higher scale, though 
I think th*e counter-petitioner's alle- 
gations are unfounded. Certify for 
oounsel. 

Application allowed, 

(1) 118981 25 Cal. 887 = 3 C. W. N. 508. 
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Q. Suryanarayana — Petitioner 

Y 

.Sree Raja Ankineed Prasad Bahadur 
and others — Respondents 

Or. R. C. Nos 206 and] 207 of 1923 
and Cr. R. P. Nos. 160 and 161 of 1923, 
Peoided'Oi»<d9tb-FebmaTy 1924. 


^ (a) Criminal P,C,t 8, tt&^Drovping procetd* 
ingi under section on being satisfied, withoiit 
taking evidence, that no dispute likely to cause 
breach of the peace emated if not illegal— 
Source of Mlagietraie's in/ormotion is imma- 
t trial 

Dropping proceedings after pasiing tba prs'- 
limina'y order is not illegal if the Magistrate 
iss^t'Sfied that no dispute likely to cause s 
breach of ihe peace existed altbovgh in 
ooming to the oonolufion be a^ted on the peti- 
tion of a third party to the proceedings; and 
the Magistrate is Dot bound under such o rcum- 
a*ai>ces to record the evideace of the 
witnesses of the petitio'^er who might havs 
shown by their evidence that a dis mtesull 
existed. [ P 795 C 3, P 799 0 1 ) 

(6) triminal P. C. S. liB^Sale uroceede. 

The sale proceeds of cro sttanaing on th* 
lands wh-n the lacids were attached in procee- 
dings may be ordered to be kept in deposit in 
the Court until one party or the other obtained 
an order in his favour. ( P 796 G 1 ] 

K. Venkataraman Raju-^^or Peti- 
tioner. 

V, Ramadas^ior Ist Respondent. 

Order. — An objection has been 
taken that the Magistrate acted 
illegally in dropping proceedings 
under S. 145 Criminal Procedure 
Code on being satisfied that no dis- 
pute likely to cause a breach of the 
peace existed. 

It is argued that he was bound to 
record the evidence of the witnesses 
of the petitioner, who might have 
shown by evidence that a dispute still 
existed, and that he should not have 
acted on the petition of the niece of 
the Zamindar who stated that she had 
compromised that matter in dispute 
between herself and the Zamindar 
who is the 1st Counter-petitioner. 

In Manindra Chandra N^andi v. 
Barada Kanta Chowdhry (1) it was 
held that whatever the source of the 
Magistrate's information he might 
act upon it if he was satisfied that the 
state of things which alone would 
have given him jurisdiction to proceed 
with the enquiry no longer existed 
andin anothercaseintbe same volume 
at page 161 it was pointed out 
that S. 145 (5) gives even third parties 
who are interested in the land a rigut 
of intervening anJ showing that no 
dispute existed. When the Magis- 
trate is able to act on a police report 
or other information in starting pro- 
ceedings under S. 145, I do not see 
why he should not stay further pro- 

( 1 ) 11903) so oai:ii»=6 o. -w. vair : 
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ceedings on similar information with- 
out being obliged to record such eri- 
dence as tTie parties may produce 
with the same formality as he would 
haTe done, if he had gone on with his 
enquiry instead of dropping it- The 
petitioner cannot complain that he 
had no opportunity of showing cause 
against the order that was made« as 
the Magistrate’s order contains a full 
discussion of his power to drop pro- 
ceedings at aTiy stage. I decline to 
interfere with the order of the Ma- 
gistrate on this point. 

As regards the money deposited in 
Court, it appears that the deposits 
made by bidders at the sale of the 
right to cultivate the disputed lands 
in fasli 332 was ordered to be return- 
ed to them. That was a proper order, 
as the sale was cancelled in conse- 
quence of these proceedings.The main 
order speaks of some other money 
deposited in Coun. This may be the 
sale proceeds of crops that were 
standing on the lands when the lands 
[were attached. If so. that money 
might have been ordered to be restor- 
ed to the persons who raised the 
crops, as was done in MdhGlcLkshTni v, 
Subbarayudu(%). But there is authority 
in Chenga Reddi v. Ramaswamy 
Oount/ an (3) for the orders passed in 
this case, viz , that the money should 
be kept in deposit in the Court until 
one party or the other obtained an 
order in his favour. I shall therefore 
allow the order to stand. 

The Criminal Revision Petitions 
are dismissed with costs. 

Vakils fee Rs. 50. 

Petition dismissed. 


(2) 1925 Mad. 472:^*17 M. L. W. 439=24 Cr. 
L. J. 789. 

(3) U915J 1 L. W. 1033 = 37 I. 0. 152—16 Cr, 
L. J. 104. 
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SPBNOSR, Og. C. J. AN a DEVaDOSS, J. 

EUammal — Appellant. 

V. 

A, S, Venkataramana Rao and an- 
other — Respondents. 

A. A. A. O No. 19 of 1922. and C. 

R, P. No, 315 of 1922, Decided on 7th 
February 1924, against the order of the 

S. J. of VeUore, D/-5th August 1921. 


S. VENKATARAMANA 1924 

Contract Ac^, 3, 74 — Forefeiiuro cannot b9 
relieved against where time ia the eeaenee of^ 
eontract^Decree — Forfeiture, 

Where time is of the esienoe of the contra^ 
the question of relieving of forfeiture, ^hioh 
only arises when a penalty ia provided for 
non-performance, does not arise. 33 O.L.J. 341 
Appl. 24 Mad. 265, (1914) M.W.N. 193 Foil. 

IP. 796. 0.3.1 

P, Hari Rao and M. C, Narayana-, 
swami — for Appellant. 

C, V, Ananthakrishna Ayyar — for 
Respondent. 

Order. — The Subordinate Judge 
has not found whether the sum pay- 
able was actually tendered in time. 
He is directed to return a finding on 
this point within six weeks from the 
date of the receipt of the record in 
these casesand seven days are allowed 
to the parties for filing objections, 
to the findings after notice of the re- 
turn of the same shall have been 
posted up in this Court. 

[The Subordinate Judge returned a 
finding that the tender pleaded was 
not true. 

On return of the finding the cases 
came again before the Beach as con- 
stituted above.] 

Judgment.— The Subordinate Judge 
has now found against the alleged 
tender by appellant on November' 
30th and it has not been suggested 
that there was a tender on any other 
day before a petition was filed on 
December 2nd that the Court should 
allow the amount to be deposited in 
Court. W© think that time in this 
case was of the essence of the con- 
tract and that the question of reliev- 
ing against forfeitures, which arises 
when a penalty is provided for non- 
performance as it did in Nagappa v. 
Venkat Rao ( I ) and A.na Sheik Mohidin 
Tharagan v, Vadivalagianambai Pillai 
(2) does not arise here. 

The distinction between the two 
classes of cases is made clear in the 
judgment of Mookerjee, Ag. C. J. in 
Kandarpa v. Bannari (3). 

The interval between the date for 
payment of money and the date for 
taking possession of lands made ttib 
case in Supdu Dhodu v JiPadhavra Jiv^ 

(1) [1900] 24 Mad. 365. 

(2) [1914] M.W.N. 92—22 I-O. 57. 

(5) (19211 95 C.L.J, 244—60 1.C, 264. 


Madras 797 


1924 VBNKATASUBBIAH T. SeSHA 

ram (4^ one where time was not of the 
essence of contract. 

In the present case neither the ap> 
pellant (1st defendant) nor the 5th 
defendant had any absolute title to 
the land apart from the compromise 
and it was expressly stipulated in the 
last paragraph of the compromise 
decree, that in default of payment 
within the time fixed, the alienation 
by the 1st defendant in favour of the 
5th defendant should be null and void. 

The Lower Appellate Court is right 
and the Civil Miscellaneous Second 
Appeal is dismissed with costs and 
the Civil Revision Petition is dismis- 
sed. 

Appeal dismissed 


(4) [19201 44 B, 544—57 I. C. 534—22 B. L, R. 

T8o. 
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Jackson, J. 

Venkatasubbiah Chettiar — Petitioner 

V. 

Sesha Aiyar — Respondent. 

Civil Revision Petitions Nos. 808 
and fa09 of 1922, Decided on 6th March 
1924. 

iladras District Municipalities Aett { V of 
i9JiO ) • SOS {S) R. iey^Court canU grant 
mn injunction restraining the candidate 
declared elected from taking his seat. 

Fending un enquiry into an objection to an 
eleotion the D.s riot Judge can't graot an 
Mterfm injunction restraining the candidate 
whose election is ia question from taking his 
seat on the Muuicipal Board, Such a power 
is not one vested inherently in aoy Court 
trying a suit or making an inquiry. R. 6 of 
the rules framed uuder the Act, extend only 
the procedure for the trial of suits and not 
, all inoidental remedies provided for in C. F. C. 

I P 799 C 1 ] 

% 

8, Swaminadhan-^ior Petitioner, 

7. R, Venkaiarama Sastry and 
K- S, Sankara Axyar — for Respon- 
dent. . 

Judgment.-Tbis is a petition under 
8,115of Act, V of 1908 and S. 107, 
Oovernment of India Act. - 

Petitioner and respondent were the 
only" two candidates at the election 

eld on. 22nd Septemberg 1922, for the 
appointment of a councillor to .repre- 


Aiyar (Jackson, J.) 

sent the 12th ward of the Trichino- 
poly Municipality. The petitioner 
was declared duly elected, and res- 
pondent died a petition before the 
District Judge of Trichinopoly under 
the rules framed in accordance with 
S. 303 (2) (b) Madras Act V of 1920. 
While the inquiry into this petition 
was pending the respondent applied 
in I. A. No. 625 of 1922 purporting to 
be under Ss. 94, 141, 151 and O. 39. 
R. 2 of the Civil Procedure Code that 
the present peti tioner be restrained 
by a temporary injunction, from 
taking his seat in tbe Municipal 
Council until the disposal of tbe 
petition. In his order on this appli- 
cation dated 30th October 1922, the 
District Judge restrained .the peti- 
tioner by interim injunction from 
taking his seat in the council. Hence 
this Revision Petition. 

The question for determination is 
whether tbe District Judge had juris- 
diction to pass such an injunction. 
R. 1 of the Rules for the decision of 
disputes, as to the validity of an 
election lays down that: 

"no election held under the Madras District 
Municipalities Act shall be called in question, 
except by an election petition presented' in 
accordance with these rules. " 

Under R. 6. 

** every eleotion petition shall be inquired 
into by tbe Judge at nearly as may be in 
accordance with the procedure applicable 
under tbe Civil Procedure Code, 1908 to the 
trial of suiti. ’* 

It is argued for the petitioner that 
* procedure applicable to tbe trial of 
suits ’ cannot include the power to 
pass an interim injunction, while on 
behalf of the respondent, it is con- 
tended that R. 6 does convey such 
power and in any case the District 
Judge has a residuary power, which 
enables him to take such action 
under the Code, as may seem proper, 
during the course of the enquiry. 

It is to be noted that the application 
of the Civil Procedure Code to these 
inquiries is definitely restricted in 
R. 6 to the trial of suits. Had the 
(Government intended that the judge 
in an election inquiry should have 
tbe same powers as he has in the 
exercise of his original, jurisdiction 
this presumably would hava been 
stated in terms.. In this oonneotion 
R. 6 may be compared, with S. a of 
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the Provincial Insolvency Act, where 
full powers are conferred upon the 
Insolvency Court, and the differences 
in the wording of the respective 
clauses is significant. An interim 
injunction can only be within the 
jurisdiction of the Judge holding an 
enquiry into an election petition, if 
that injunction is for the purposes 
of and in furtherance of the trial 
which he is conducting. But a tempo- 
rary injunction under O. 39 R. 2 is not 
necessarily for the purposes of the 
trial. S, 94 Civil Procedure Code, out 
of which O. 39 arises is framed 
generally ‘ in order to prevent the 
ends of justice from being defeated, 
ard then, under O. 39, R. 2: 

** 111 ary suit for rettraioiiig tbe defendaoU 

fram aommittiDg an injury the plaintiff 

nay apply to the Court for a temper. ry 
injunction to res ram the dafendani irom 
cammitting the injury. *' 

An injunction restraining an elect- 
ed candidate from taking his seat 
may be in the ends of justice, assum- 
ing that there is a prima facie ground 
for holding his election to have been 
so irregular that any act conse- 
quential upon that election is a fraud 
upon tbe defeated candidate, but such 
an injunction in no way affects the 
conduct of the trial. A Court which 
issues such an injunction is really 
proceeding as if it were seized of the 
case, in the ordinary exercise of its, 
civil jurisdiction and not as a Court 
inquiring under special rules into the 
validity of an election. And under 

R. 1, an election can only be called 
into question by a petition presented 
under the rules. When the party 
is specially prescribed from invoking 
the Civil Courts, in the ordinary 
exercise of their judicial functions, I 
can see no warrant for a Court 
importing into the inquiry its ordi- 
nary civil powers of its motion. And, 
of^course, if a Court cannot act under 

S. i»4 and O. 39, S. 151 does not extend 
its powers. The learned District 
Judge has justified his order in T. A. 
^Jo. S3 of 1922 on the ground that it 
is better that a councillor whose 
qualifications for his office are ques- 
tioned does not take part in an elec- 
tion (i. e. does? not sit as councillor 
and vote for the election of Chair- 
man) as that may lead to questions 
about the validity of the alectipn. 


Had the disqual ification in question 
been one falling within the provisions 
of S. 50, there could be ro such diffi- 
culty, because it is expressly provided 
in 3. 51, Cl. 3, that pending the 
decision of the District Judge after 
inquiry into the alleged disqualifica- 
tion, the councillor shall be deemed 
to be qualified. By parity of reason- 
ing, I ihink that the councillor whose 
election is impugned on account of 
alleged irregularities may also be 
deemed to be qualified ponding the 
judge's decision. 

The rules under S. 302 (2) (b) do not 
contain a provision similar to that in 
S. 51, but in R. 13 it is laid down that 
where an election is declared void, 
the seat of the returned candidate 
shall be deemed to be vacant from the 
date of the Judge’s order, which 
implies that up to the date of the 
Judge’s order the unseated councillor 
shall be deemed to have been qualified 

Therefore,. I find no reason to hold 
that Government must necessarily 
have intended that a power of grant- 
ing an interim injunction should vest 
in the Judge inquiring under R. 6. 
The English decisions, to which my 
attention had been directed, Aslott v, 
Southampton Corporation (1) and 
Richardifon v MAheley School Board (2) 
establish that the Court of Chancery 
has exercised this power of granting 
injunctions, but I do not think it is 
decided that in the exercise of their 
ordinary julicial functions, the 
Indian Courts acting under O. 39 
R. 2 can exercise this power, of 
Sarvothama Rao v. Chairman Munici- 
pal Council Saidapet (3). The question 
is whether this power has been carried 
into the special rules for election 
inquiries, and in this connection the 
English Cases are valuable, chiefly as 
showing that such powers should be 
exercised with the greatest dis- 
crimination. In Aslatt V. Corporation 
of Southampton (1). the Corporation 
was restrained from declaring the 


(1) (18801 16 Oh; D. 143=^50 L.J. Ch. 33* 
43 L. T. 464 = 39 W. R. 117 = 45 J. P. lU. 
(3) (1893) 3 Ch. 510 = 3 B. 701-43 L. J. 

Ch. 943 = 69 L. T. 808 = 42 W B. 27, 

(3) 1923 Mad. 475=17 M.L W. 431 = 32 M. 
L. T. 178 = (1923) H. W, K. 266=45 If. 
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offioe held by plaintiff void. (Here 
it may b * noted, the status quo was 
preserved by the interim orJer of the 
Court, which is very different from 
temporarily un>seating the elected 
candidate ) 

In the course of that ruling, Jessel 
M. R. observes at p. 148 that the mere 
fact that some proceeling was being 
taken to test a right to continue in 
an ofioe was . never considered a 
ground for interfering by injunction; 
because the old Court of Chancery 
never interfered, if a legal right only 
was in question. The Judicature A.ct, 
1873, conferred upon the Courts, the 
right of granting injunctions ; but as 
a general rule the Court only inter- 
feres when there is some question of 
property though there may be inter- 
ference even when personal status is 
the only thing in question. 

This case is considered in Richard^ 
Sun V. Methley School Board (2), where 
certain doubts in respect of Aslatt v. 
Southampton Corporation (1) are 
discussed, but the '^ourt concludes by 
granting a similar injunction, that 
the Court of Cnancery has exercised 
this power is no warrant, for assum- 
ing that it was meant to be included 
by Government within the provisions 
of R. 6 and it is not disputed that 
Indian Courts in the exercise of their 
ordinary functions, under the Civil 
Procedure Code, would have such 
power of granting injunction. I find 
that the District Judge acted without 
jurisdiction, in granting an interim 
injunction, by his order in I. A. 
No. 625 of 1922 dated 30th October, 
1922 and order that it can be cancel- 
led. Respondent will pay the cost of 
the petitioner. 

The District Judge, after hearing 
the present petitioner, re-affirmed the 
interim injunction in his order of 
3rd November 1922, and 'that order is 
sought to be revised in Civil Revision 
Petition No. 809 of 1922, which must 
also be allowed, on the same grounds 
but without costs. 

Petitions allotced. 
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Odgers and Wallace. JJ, 

Thurman — Accused* Petitioner- In 

Cr. Rev. Case No. 563 of 1923, (Cr. 
Rev. Petition No. 448 of 1923) Decided 
on 6th December 1923, from Court 
of the Bench Magistrates Madras. 

(a) Criminal P C.,S. £6S (h)— Magis^ 
irate . 

Honr. Preacy. liag stratoa should record 
reatona for ctinviciioj. [ P. 789, C* 2.] 

( 6 ) Criminal P. C'., S. S70 — Honp. Magistrate. 

H^ny. Frescy. Magiatiates ahould record 
reaaoaa for convittiou wbe e iuipriaoDinent 
ia luflioted. Toe oiciaaiou to record tba rea* 
eoDB is, however, ooiy an irregu arity and 
where the accuaed has not been prejudiced, 
rev.aioD will not be allowed. 

IP. 799. C. 3. P. 800, 0. l.J 

T. St Ramaswami Aiyar—for Peti- 
tioner. 

ThePublic Prosecutor-for theCrown. 

Order. — It is clear that no reasons 
have been given in the judgment of 
the Magistrates. This is contrary to 
S. 263 (b), of the Criminal Procedure 
Code. Honorary Magistrates are 
constantly being reminded of their 
obligations in this respect and we 
again cal) their attention 'to the re- 
quirements of the Code. No state- 
ment has been received from the 
Magistrates, under b. 441, Criminal 
Procedure Code, Honorary Magis- 
trates, as Presidency Magistrates, 
are governed also by b 570 (1) in cases 
where imprisonment is inflicted. 
The omission of reasons for the con- 
viction is no doubt an irregularity.* 
The only question is wheiher the 
irregularity has prejudiced the ac- 
cused. In In re Dervish Hussatn (1), 
the judgment of one of us (Wallace, 
J.), it was held that a conviction 
passed without reasons, when no 
evidence is recorded, is very ditferent 
from a case where as here evidence 
is recorded. There is no record of 
any cross examination, but we are 
informed that accused was not de- 
fended and there was probably no 
cross-examination at all. The Con- 
viction is found guilty *' and that is, 
the accused was found guilty of 
assault and also failed to show cause 
against being bound over, under 


[1) [19331 M«d.l85— 46Ma(:.253— 44 M.L.J. 
84— 17 M. L. W. 18— 32 U. L. T. lOf— 
34 Cr. L. J. 84. 
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S. 106. Criminal Procedure Code. 
He was found guilty of an assault in 
the public street and we think there 
^as no prejudice to the accused, by 
the failure of the Magistrates, to 
recori a finding that accused was 
guilty of a breach of the peace 
They no doubt should have done so. 
but the accused had been previously 
bound over and as soon as his pre- 
vious security expired, he broke out 

t again. There is thus an irregularity ; 

but we hold it is cured, as in the 

former case, by S. 537. Crunina 

Procedure Code, and the Criminal 

Revision Case is dismissed. 

Petition dismtssecu 
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VENKaTA SUBBA R.aO j. 
J^^f^arciyO'TKisvJdtny Devaroy^f Plain- 
tiff-Appellant. 

V. 

Thangavelu Padayachi — -Defendant. 
Respondent _ . , , 

S. A. No. 506 «of 1921, Decided on 
22nd January 1924, against the decree 

of the Dt Court of i the South Arcot. 
ifll T P. Act, S. 12S~Wa t cf rrgistraiioiu 
Want of registration ▼ t ates gift JP ^ 

(b) Reoistration Act, 8.49-Unr€yt ttredde d. 
UnrfKBte*-.d deed of gift though mvalid 
may be considered for the purpose of ascer- 
taining the nature and cbaracterof the don^e^i 

Po 83 e 8 ston-/nva/n title deed. 

Person in possession of lands under invalid 
deed ot conferring absoluie 

on tbe"^ do*^nee, perfects histitle .attheeud 

of the stamt-iry perioi. . i 

% (d) De> d^conetruciion^maintenance detd- 

^*Wo*r)^^‘^with absolute rights etc” in mam. 

tenance deed are not to be * 

diflerent manner from •*“**®' q“oo* 0 Yl 
documents. ^ IPSOOC iJ 

T, Narasimha Aiyangai — for Appel- 
t! V. Muthukrishna Aiyar—iot Res- 

^°Judgment.-On the deatb of 

Kuppuswmi in the year 1885 there 
appear to have been some negotia- 
tions regarding a provision for 

suitable maintenance to his widow 

Alamelu. In 1890 Exhibit I was 
executed by which the surviving co- 
parceners gifted to Alamelu certain 
portions of family property in lieu 
of her right to maintenance. She was 
in' en]oyment of - the pro^rty from 
that date till her death. The defen 
dant'is now in occupation of it 


claiming under a will executed by 
Alamelu. The lower courts have 
found that the will is : genuine and 
that finding must be accepted. The 
question to be decided, is, did Ala- 
melu have an absolute interest in the 
property ? On behalf of the plaintiff 
it is argued thaf the f e^d of gift was 
unregistered and could consequently 
confer no title on Alamelu. This argu- 
ment is perfectly correct. But 
Alamelu was in enjoyment of the 
property for over the statutory 
period, in fact, for about 23 years. 
Exhibit I. is not operative as a deed 
of gift as it was not registered. But 
to ascertain the nature and character 
of Alamelu’s possession, the dopd 
may be looked at. See Varada Pilloi 
V. jeeoarathnammal (1). and Madepena 
Apparama v. Chinnaveadu (21. In the 
deed what do we find ? The recital is, 
that these lands were given to Ala- 
melu with absolute rights including 
the right to sell, make gifts nnd 
alienations. For ascertaining the 
nature of the right which she was 
setting up, the recitals in the deed 
may be referred to, The document 
was properly admitted in evidence 
for this purpose and the finding that 
she perfected her title by adverse 
possession is n>t open to question. 

Then it is said that in maintenance 
deeds the words “ with absolute 
rights eto ” ought to be construed in 
a manner different, from the way in 
which they would be construed if 
those words occurred in other docu 
ments. I do think there is any war- 
rant for this proposition. In fact in 
Jogesxoar Narain Deo v. Ram Chandra 
Dull (3). and also in Muthu Venkata' 
narayan Cketty v. Authi Panduranga 
Naidu (4). similar contentions were 
overruled. 

In the result the appeal fails and 
js dismissed with costs. 

Appeal dismisied . 

(1) 119191 43 Vad. 244 = 46 I. A. 285 = 58 

L. J. 313 = 27 M.L. T. 6 = 33 Bom. L.R 

144 = 18 A.L.J. 274 = 240 W.N . 346 = (1919)’ 

M. W. N 724 = 53 I. C. 901=10 L. W. 

679 (P. C.) 

(2) 1934 Mad 292 = 47 Mad. 203 = 46 M. 

L.J. 667 = (1923) M. W. K. 835 = 19 M.L. 

W. 37 = 33 M. L, T. 146. . , 

(3) 118961 23 Cal. 670 = 231. A 37 = 6 M. L.J. 

75 = 7 fear 13. 

(4) 11919) M. W. K. 103 = 51 I. C. 917. 
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Krishnan, j. 

K. S, Krishna Aiyai — Defendant — 
Appellant. 

V 

Nynculikkam Filial and others — 
Plaintitf’s Legal Representatives — 
Respondents. 

S. A. No. 1071 of 1921, Decided on 
13th March 1924, against the decree of 
the Court of the Subordinate Judge 
•f South Malabar at Palghat. 

^ (a) Co'\*raet Act, 8. 26 — Assignment of 
decree — Judgmeni’dt.btijr becoming insoieent — 
Decree, 

Aeiignment of decree it valid cotwitbatand* 
icg that ju ignaeat-debts.r ha* becotne iia Ivenc. 
4Sa 999 Diac. iP 801 C. 2] 

(6) R lief Act, S. 2l—Aisijnee cf 

decree n ho recite jront (O ttraC! miu be made 
to pay j.rice ingttad of damages — Damages. 

There i* no invariable rule that io caaea re« 
lating to luoveable proijerty damages only 
flhou d be given. In a suh agaiuat a pe-aon 
'who a/reed to take an «8a'g menc of a d:uree 
the p*ice whicn be promiaed to pay to the aa^ 
signor may be decreed. [P. 8ul C. 2J 

P. V. Parameswara Aiyar and K. B. 
Venkatachala Aiyar — for Appellant. 

P, S. Narayanaswami Aiyar — for 
Respondents. 

Judgment — This suit was brought 
on an arrangement, which was made 
between the plaintiff and the defen> 
dant, that the defendant was to take 
an assignment of a decree, which the 
plaintitf obtained against one Anan- 
thanarayana Aiyar, on par meat of 
Rs. 400 in the circumstances that have 
happened here. Two points were 
taken before me in Second Appeal. 
The arst point is that as Anantha- 
narayana Aiyar has become an in- 
eolvent, the defendant is not bound to 
aooopt the assignment of the decree 
and is not bound to pay the money 
due under the contract. Reliance is 
placed on a case reported in Jatindra 
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Nath Ra.su V. Peyer Dpye Debe (1), a 
decision of the Privy Council. There, 
the decree that was agreed to be as- 
signed subsequently became barred by 
limitation, as the assignor did not 
take steps in ti ne to keep the decree 
alive; thtir Lordships held that as the 
plaintitf had agreed to tske the as- 
signment cf a subsi-iting decree, there 
was a duty on the part of the decree- 
holder to keep the decree allege and 
that as he failed to perform that duty 
and the decree Decame valueless, the 
assignee was not bound to take the 
assignment That case has no bear- 
ing on cue present case. Here, therel 
is no ditficulty of the decree having! 
become barred, as it was expressly 
kept alive. The jiidgraent-debt-jr has 
become an insolvent, but that doe? 
not mean that the decree has become 
entirely infructuous. No doubt, it 
may be that the amount o: the money 
realisable in execution of the decree 
had become reduced, but that is no 
ground for saying taat the agreement 
to assign has become invalid. 

Tne second point taken is that the 
plaintitf is not entitled to sue for the 
amount that the defendant agreed to 
pay, but can only sue for damages 
against the defendant, for not accept- 
ing the assignment. I do not think 
that there is any ground for this con- 
tention. The defendant agreed to 
pay for and take the assignment of 
the decree and the plaintiff was al- 
ways ready and willing, a.s found by 
the Lower Court, to make the assign-', 
monn 10 the defendant. Tiie pUintiffj 
is entitled to the price arranged under] 
the ooiitract and need not sue for 
damages. It may be that the roco-l 
very of the price is in the nature of 
a specific p- rformance of the cont'*act, 
but that does not affect the question; 
for, in such a contract as this, the 
payment of the price the proper 
remedy that should be allowed. There 
is no invariable rule that in cases 
relating to moveable property, dama- 
ges only should be ^iven. The point 
was not taken in the first Court nor 
was it made a ground in the memo* 

(1) imei 43 Cal. 990=43 LA. 108ssl4 A.LJ. 

527=^20 O. W.N. 8fi6*(m«)l M. W. H. 

403»18 Bom. L. R. 509-24 0. L. J. 673:54 

I:C. 693:20 M.L.T. 253:5 L.W. 555=11 M. 

TaJ. 248 (P.O.) 
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randum of appeal to the Lower Ap- 
pellate Court. The point, therefore, 
should not have been allowed by the 
Suborc.inate Judge to be argued at all. 
However, 1 consider that there is no 
substance in the contention. Both 
the points taken failing, the Stcond 
Appeal fails and is dismissed with 
costs. 


Appeal dismissed. 
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Coutts Tkotter, C. J. and 
RamESaM, j. 


The Cummis'^ioiicr of Income-tax^ 
i/oiiras— Rtlerriag Officer, 


V. 

MessTS^ Bitiny & Co. Madras^ Ltd. 
Aesi ssee. 


R. C, No. I of 1924, Decided on 27th 
March 1921. 


li,om-4ax Act {192^) S. 4 l<^ue of new 
share to ihare-huldtri m n t i come. 


the isHUt o i.ew tharcs to siiare-boldera 
rei'ies u e i sh ro m tae accumulated 

sur,. 1.3 IB bwt i«i.a Da i. c u.e and uo sup r 
tfix >s L-tyab.o u.. tb« value .1 su u shares. 
B.twfry CL. 19U. A. U. i3l U st. Blot/s 
Case iS^l, A. C. 17i Fo •. lP.8u2,C.ii,P .Sd-i, 2.1 


Jsiwjent (J-rant instructed by L, M, 
Taylor— ior Assossee. 

TUe Government PLeaiier — for Go- 
vernment, 


Coutts 1 rotter, C. J.— This a re- 
ference by tho Coininu'Sioiier of In- 
oo ne-tax which raises a very simple 
point in the sense tnat it can be put 
within a narrow oonipiss on a very 
few undisputed facts ; in another sense 
it raised a subtle question of law, for 
it lias given rise to a great variety of 
judicial opinion in very L igh quarters. 

iNow tne facts are these. A com- 
pany called the Deccan Sugar and 
Abkari Co., Ltd. was incoiporated in 
18^7 With a share capital of ten lakhs 
in 'Shares of Rs. 500 tace value each. 
In May 1906, the capital was increas- 
ed to 22 lakhs by . adding 7,0u0 Pre- 
ference Shares cf the A class of Rs. 100 
face value each and 5,UU0 Preference 


Shares of the B class also of Rs, 100 
face value each. In 1908, in pursu- 
ance of a resolution passed in June, 
the ordiniry share capital was re- 
duced to Rs. 1,66,672, thus making the 
total capital of the company some- 
thing over 13 lakhs, Messrs. Binny 
& Co.; Ltd, held 2U0 ordinary shares 
of Rs. 125 each in this Company. In 
1921 the Deccan Company had on its 
books a surplus accumulation of profits 
undistributed of practically 5 lakhs of 
rupees. In July 1921, by a special 
resolution, which was confirmed in 
the following month, the Articles of 
the Company were amended, and the 
two iEiip->rtant amendments were 
th.se: The first was a preliminary 
one enabling the Company, by a 
special resolution, to sub-divide or 
consolidate its shares or any of them. 
The other was a new Article 133'A 
by which the Company, by a special 
resolution, may at any time take to 
itself the power to capitalise undivi- 
ded prohis or reserve fund ; and that 
is what purported to take place in 
this case. Kach holder of a share of 
Rs. 125 became the holder of three 
additional shares. The capital of the 
Company was increased oy 1,328 
shares of Rs. 375 each : and therefore 
the result was that Messrs. Binny & 
Co. for 200 shares of Hs. 125 each got 
200 shares of Ks. 500 each, and in 
1921 scrip carr> ing out that change 
of position was issued. 

The question we have to decide is 
whether this issue of new shares td 
the share holcers representing theiij 
share in the accumulated surplus is| 
taxable as income. I propose to say 
very little about t lis matter, because, 
to ray mind, it crystallises for our 
purposes into two questions. The 
first is, are we concluied by the deci- 
sion of the Privy Council in The Swan 
Brewery Case (1 ? The next is, are 
we at liberty, or is it desirable if we 
are not covered by the Privy Council 
decision, to decide contrary to the 
House of Lords in BlotVs Case (2) ? 

Now, it is best that I should deal 
with the first contention at the 
outset. It is suggested that The Swan 
Brewery*s Case fU directly covers the 

(1) IIDU] A. C 23 — li3 L. J.P.O. 134—110 

L. T. 211—30 T. L. tc. 199. 

(2) 1192x1 A, 0. 171. 
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present point, but with great respect 
to certain observations of Lord Sum- 
mer in Blott's Case (3) I am unable to 
say that it does cover. If it does, of 
course, W 0 as an Indian Court are not 
at liberty to say, as some of the mem- 
bers of the House of Lords did in 
Blott s Case (2), that it was erro- 
neously decided. If it does not decide 
the point finally for the House of 
Lords, it decides that finally and con- 
clusively for this Court. That was a 
decision on an Act known as the Di- 
vidend Duties Act of Western Austra- 
lia, which, to put it shortly, taxed 
dividends and contained a definition 
of ‘d<videndp,* which covered every 
profit, advantage or gain intended to 
be paid or credited to or distributed 
among any members of any Com- 
pany. It is quiie obvious that a dis- 
tribution of What was conveniently 
called Bonus shares is an advantage 
to the share-holder, and therefore, 
one may conclude that, on the words 
of the Act, their Lordships of the 
Privy Council had no option but to 
hold that this was a dividend within 
the meaning of the Act. Lord Sumner, 
in delivering the judgment of the 
Board said this: — “In ordinary lan- 
guage the new shares would not be 
called a dividend, nor would the allot- 
ment of them be a distribution of a 
dividend ’* (it has to be observed that 
what is made taxable by the Act is a 
dividend and nothing more). “ The 
question in issue,'* his Lordship goes 
on, ** here is whether or not the new 
shares were a dividend under the Act 
above-mentioned.” Now, if that judg- 
ment stood alone unexplained by any 
subsequent utterance of his Lordships, 
I should infer that not merely was it 
a decision on the words of mat sta- 
tute but that it was carefully confined 
to be a decision on the words of the 
Australian Statute with an intimition 
that, but for that statute the word 
could not be capable of bearing the 
meaning required to be put upon it 
before the Crown could succeed. But 
in Blott's ^aae (2) there is no doubt 
about it that Lord Sumner undoubt- 
edly said that he had intended to lay 
down a wider principle, and the prin- 
ciple so far as 1 can see is this : Ever 
since the decision in aTuf WiU 


worth (3) it has been the accepted law 
that a Company cannot buy its own 
shares. Tnat is u^ed, as I follow the 
masoning of Lord Sumner ar d Lord 
Dunedin, to found this contention^ 
fihat. as a Company cannot buy its 
own shares, that is to say, cannot pay 
its funds into its own cotters and issue 
scrip to itsrlf, what must be supported 
to have taken place, as Lord Sumner 
says, notionally is that, although no 
such thing in fact happened, the com- 
pany paid its profits over to the share- 
holder and that shaie-holder re- 
paid them and in rtturn got scrip 
handed to him, which of course would 
give him a draft on the capital of the 
CO npany. In my opinion, that j ea- 
soning is completely ansjvt^red by the 
reasoning of Vi-count Haldane and 
Viscount Finlay. I will just refer 
very briefly to one or two pa-sages 
in Lord Finla\’s judgment at page 
192 of the r port. He -ay a thi;* : 

“The g n^ral «rore i- nd of ihos© 

tra is^ct O..S IS b yond dspite. Tiere was aa 
i cn a.© ill the i ap al oi t e co xjp^iry 6/ the 
retoiit on • f .he a nou le a^a lai Ic fo divid- 
ends. 1 hoog 1 tlio num •< r oi Bi*a 1 8 a • in- 
iraustd b t iC i^sue ol ine ne.v pp Foreiice 
s harts lo the ord • nary sli ire-liol u i s, ibis did 
uji ailec'. (lie i-Pop -rtioi s t > w hich tney were 
ei;titlej inth»j u d taki ga d nany p odts. 
All the share-tudde s re.e.vei >b seueiv pre- 
fe ea -e shiies, fto ujat the propor-i' q iu which 
t ey were lo sjare a a y profits r.-imained 

tae sain.*..,~ T e use of th-i nun.s which 

ba 1 been ava Uble for div de d to luirease 
Cdpiiai would e t le c m. a y t carry on 

a larger aod m fa p o ta >le busineas, which 
m gut be pxp>ctaa to i d la ger u viJeads. 
These uivide d^, h.) veva , were (o be ia the 
tuiura: so a- as ilie p csent wa' coi corned 
th^re as no aiviuend oUt of the accumulated 
p orils ; taese were dev ted to iL.C('easi..g the 

Oap.tal of tae C.»ujp .Qy,“ 

I heu again at page 194. “ The effect 
of this op ^ration (that is, the one which 
he described) was that tfio amount of 
of the bonus was retained by the 
company as additional capital, and 
that the share-holders got the new 
preference shares. No option was 
left to any particular share-holder. 
He was compeiltd by the aciion of 
the company to take the preference 
shares. He could not have sued for 
the bonus in money as the resolution 
which gave the bonus uno flatu 
declared that it was to be satisfied by 
the distribution of preference shares. 
Under these circumstances it seems 
(3) [1887i 82 A. O; 40. . 
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to mer impossible to treat the share- 
holders for the purpose of supertax as 
haring received the bonus and paid it 
back to the company to be retained 
as capital. They never received it at 
all. The case appears to stand exact- 
ly as Rowlatt, J., put it in Tnland 
Revenue Commissioner t Blott and 
Inland 'Revenue CommisHonew^ Green- 
wooil (4); — ‘T do not think that 
there is a payment of a dividend to a 
share-holder unless a part of the pro- 
fits of the company is thereby liberat- 
ed to him in the sense that the com- 
pany parts with it and he takes it.'* 
If I may humbly add a word in such 
a distinguished company I think it 
might be put in this waj : ‘‘That you 
cannot say that there is a notional 
payment of a dividend to a share- 
holder when the position is that, if he 
sued for it his action must he dismiss- 
ed.” That is to say, when the whole 
conception that he is entitled to the 
dividend is one that the law refuses 
to countenance. That being so, it is 
enough for me to say that I think 
that this Court, having regard to the 
fact that the words of the Indian 
Statute are, for all practical purposes 
identical with those of the English 
Statute, should respectfully follow 
the opinion of the majority of the 
highest Court in the Empire. 

I must add this that, in doing so, 
the learned Lords were confirming the 
unanimous decision of a very strong 
Court of Appeal of three very emi- 
nent Lords Justices. I may also add 
that of the majority of the House of 
Lords whose view prevailed, two at 
least were eminent and distinguished 
Company Lawyers, and the dissenti- 
ents were in the same unfortunate 
position as myself cf being only 
common Lawyers. I should also like 
to add this, that I think it is extremely 
improbable that this arrangement 
about the distribution of these profits 
and the manner in which the transac- 
tion should be carried through was 
drafted without reference to the 
Ihiglifth cases- I do not know whe- 
ther at the time the Resolution was 
drafted the decision of the House of 
Lords was available, but. at any rate, 
the decision of the Court of Appeal in 
hiland Revenue Oommissionera t . 

(4) imoi 1 K. B. 114, ■ 


Blott (4) ajid Shone t. Greenwood (5)- 
was available. I hare looked at that 
decision and it expresses the opinion 
that that decision was determined by 
the decision in Bouch t. Sproule ($), 
itself a House of Lords* decision, and 
that ooinion of the Court of Appeal 
must have been available to the learn- 
ed gentleman who drafted these arti- 
cles and amendments to articles. I 
also observe that both Viscount Hal- 
dane and Viscount Cave agreed with 
the Court of Appeal in thinking that 
the matter before them in Blotfs 
Case (2) is concluded by the previous 
decision of the House of Lords. In 
these circumstances, although I have 
treated the matter as one of law. I 
think that it would be an undesirable 
and inequitable result if we had 
to come to any other conclusion than 
that which I have arrived at. 

Our answer to the reference is that 
the company Messrs. Binny & Oo.j 
is not liable to pay super-tax on thel 
value of shares newly issued by the| 
Deccan Sugar and Abkari Co.. Ltd. 
in the year 1921. The company will 
have its costs on the O. S. scale. 

Ramesam, J. — I agree. There are 
three features in this case as inBlotfs 
Case i2) which make it difficult for a 
Court to say that the additional shares 
issued amount to income. The first 
is that there was no option to the 
share holders, and it was not open to 
them to sue for the additional dividend 
in the shape of cash or in the 
shape of other chattels or goods 
The Resolution of the Company 
oompplled them to take it only 
in the form of additional shares and 
in no other. This feature was em- 
phasised by all the Law Lords who 
formed the majority inBlotlsCase (2). 
The next feature which perhaps is a 
corollary from the first is this: The 
relative situation of eich share- 
holder to the other share-holders in 
the company remains unalcered. Hit 
proportion out of the total earninge 
that may be set apart for distribu- 
tion as dividends among the share- 
holders remains the same after this 
operation of the company. To explain 
it further, if, for instance, in any 

(5) 119301 8 t. B. 657. ^ 

(6) 18 A. O. 385 = 56 L. J. O.H. 1037« 
57 L. T. 845 =36 W. R. 198. 
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year, the amount of profits that is set 
apart aTailablefor Jistribution among 
the share holders is one lakh, the pro- 
portion which a particular share- 
holder gets remains the same after 
the increase in shares as before. If 
formerly a share holder got 32 per 
cent, on shares of Rs. 125 each, now 
he will be getting Rs 40 for each 
share of Rs. 500, f. r., 8 per cent, on 
shares of Ks. 500, the total income 
would be the sa ne amount. 

The third feature which again may 
be regarded as a corollary from the 
other two is that the effect is the 
same as if the company passed a 
Resolution expanding its operations 
and for increasing iti raa'^hinery. 
This has been pointed out by Vis- 
count Finlay at page 196 in (1921) 2 
A. C. It is true that, as Lord 
Sumner points out, there was a pay- 
ment in Bouch t. Sproule (6), a divi- 
dend warrant was sent out in the 
form of a negotiable instrument, 
which had it been presented payment 
must have been made. But this fact 
only seived to distinguish Bouch v. 
iSprou/e (6) from the case before the 
House of Lords in (192 i) A C. If 
that distinction is emphasised, it 
follows that we ought to agree with 
the decision of the majority in Blott's 
Case (2)* It may be that the effect 
of the operations in question by the 
conopany is to increase the v lue of a 
share and, if a particular share-holder 
sells his enhanced share, he may 
realise more in the market as pointed 
out by Viscount Cave. This am- 
ounts to only realising his assets in 
the shape of capital and not in the 
shape of income. 

I agree with the answer proposed 
by my Lord. 

Refere7i.ce answered 
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CouTTs Trotter, C. J. 

Lilaram Ganganmull — In Re — Peti- 
tioner, 

O'*. Rev. Case No. 569 of 1923 (Cr. 
Rev. Petition No, 451 of 1923) decided 
on 20th March 1924 from the judg- 
ment of the Court of the Presidency 
Magistrate of Egmor 0 ,Madras D/ 16th 
August 1923. 


Re. (Coutts Trotter, C. J.) Madras 805 

(а) Evidence dct, S, 10— ’Con^fpiring^— evi- 
dence of. 

If prima facie evidence of tlio existence of 
a conspiracy ts given aid ac epteJ the evi- 
dence of >taten. elite Tna<ie by aoy oie of the 
cojsp rate I’-i ill furth*r auce of the c<'nimon ob- 
iect is aJiniss ble aj^auist all. [P. 8U6. C. 2] 

(б) E A. 6'. ■*0‘“'7onft a 'ion is €vf 
denCt cnly aguintit the person Viaking it, 

A CO 'fpesion O'lly ev deuce ogainrt the 
person w ho male *3 it. A cou v ic ' iou of an ac- 
C'istd biS 'd sclely on 'he confession of ano- 
tbPT accused cannot stan and there must be 
ind p ‘iident ev deoce eiu rely outs de ’f the 
coi fession can be used. [P. 81)7, C. 1] 

Nujent Grant ami V, L. Ethiraj — for 
Petitioner. 

Toe Public Prosecutor -for the 
Crown 

Order. — In this case, one Lilaram 
Ganganmull brings up in revision a 
conviction and sentence of the Chief 
Presidency Magistrate, sentencing 
nira to six montns’ rigorous impri- 
sonment. Another man called 
Sibagtullah, who was charged with 
him, was convicted along with him 
and sentenced to three month’s ri- 
gorous imprisonment. The matter 
came in revision before two learned 
Judges, who agretd In rejecting 
Sibagtullah’s petition, but differed as 
to Lilara ii’s, my brother Krishnan, J, 
beii g in favour of setting aside the 
conviction and my brother Waller, J., 
in favour of upholding it. The charge 
and the only charge against the ac- 
cused was of conspiring together to 
bribe a public servant, to wit, Mr. 
Auston, Superintendent of the Pre- 
ventive Service, Customs Depart- 
ment, in order that be might 
return certain account botks of the 
Firm of Lilaram Brothers, which he 
had seized under a warrant and that 
he might show favours in future to 
Lilaram; and the charge proceeds to 
set out that in pursuance of this 
conspiracy Sibagtullah offered to Mr. 
Auston a bribe of Rs. SOviO. This 
charge was treated as one under the 
combined effect of 3. 116 and 26i, 
Indian Penal Code. The offence is 
said to have been committed on the 
1st March and the story begins a few 
days b fore that. Two bales of silk had 
arrived by a steamer, apparently 
consigned to Lilaram’s firm. Of one, 
we know nothing it disappeared. But 
the second was seized by the Customs 
Officials, was appraised and adjudged 



806 Madras 


Lilaram Ganganmull / n i?e (Coutts Trotter, C. J.) 1924 


to be xinder-valued, and Lilararaw^s 
accordingly called upon to pay a con- 
siderable eum in excess of what he 
had declared to be its value. Mr. 
Auston seems thereupon to have sus 
pected that this might be only one 
instance of a systematic course of 
smuggling, and he accordingly obtain- 
ed and executed a search warrant on 
Lilar ^iu’s husine-^s premises and remo- 
ved 14 bocks of account. Those books 
have b^en in the po-isession of the 
authoriti s, for a very long period 
and no one has thought fit to frame 
acharge upon them. The explanation 
that, as they are written it the Sindhi 
larguag , the exp( nse of having them 
tranlsated would be prohibitive, does 
not com r.end itself to me. The facts 
as found ai e that Sibagtullah, ihe 
second accused calledon Mr. Auston, 
about noon on the 1st March I9?3 and 
offerred to m^ke it worth while to 
Mr Auston to band over Lilaram’s 
bocks to him. There was a second 
visit from SibagtulUh at 3 O'clo k, 
when again professing to act on be- 
half of Liiaram. he made definite offer 
of 8 O' 0 for the books. Mr. 

Auston played the part of an agtnt pro- 
vocateur and arrangtd for a subsequent 
interview in the evening, when Sibag- 
tullah would present himself with 
the cash, at the same time reporting 
the matter to his superior olHcers, Mr. 
Richardson and Mr, Boyd. It was 
arranged that Mr. Auston should 
interview Sibagtullah and that Mr. 
Richardson should be in a position to 
witness the tender of the money to 
him. In duecourse SibagtulUh present- 
ed himself that night, was interview- 
ed by Mr. Auston and handed to him 
Rs. 8,000 worth of notes, an act which 
was witnessed by Mr. Richardson. 
The consideration is alleged to be, 
first the return of the account borks, 
and secondly the granting of further 
favours in the future of passing 
cont‘ignments of silk, withoat levey- 
ing the proper customs duties. It is 
a curoiui story with some remarkable 
features in it. First, Mr. Auston ap- 
peared extremely anxious to pin 
Sibagtullah down to the story that he 
was definitely acting on behalf of 
Liiaram. In this connection, a pro- 
missory note was put in evidence 
drawn by Liiaram in favour of 


Sibagtullah for Rg. 3,000. It is dated 
Ut February and is explained by 
Liiaram as being given by him to 
Sibagtullah to raise money upon it. 
Tl e prosecution did not and obviously 
cannct rely upc n it, because apart 
from its date, the account of it given 
by S bagfullah, according to Mr. 
Auston*? (vidence, of what he said, 
is hopelessly at variance with the 
written statement that has been put 
in, in th’s case. In the second place, 
it is difficult to believe that Liiaram 
should be ready to pay so large a sum 
as R 8.000, for the return of books, 
wVich after having been in the hands 
of the authorities for months have not 
proved capable of founding a criminal 
charge. Finally, if the real considera- 
tion is the granting of future in- 
dulgences, Mr. Auston, according to 
his own account, indicated that ihe 
bribe was useless, because he said: 

“Iwat'h preventive officers, p'eventive 
offi<ers wato^’ me. a d the Ai&idtaLt Col ector 
w atcl es CTeiybOi y.*’ 

Morecvt^r, it is difficult to believe 
that two men embarking in a danger- 
ous game of this kind should not have 
known th&t Mr. Auston had been 
gazetted for a subsantial period of 
leave in the ver.\ near future, and 
would be useless to them for their pur- 
pose. At the trial Sibagtullah put in 
a written statement, in which he 
admitted that he had offered a bribe 
to Mr. Auston and that he did so, at 
the instigation and on behalf jf 
Liiaram, thougu he denies that he 
said anything about the future 
favours to come. 


This being a charge of conspiracy, 
the law of evidence relating to it 
was clearly laid down as early as 
the case of B. v. Blake (1) and I do 
not conceive that the Irdian Fvidenoe 
Act meant to depart from the law, 
as there expounded- [See alsoi?. v. 
Baskerv ille (2)]. The rule is this: that 
if primu /acie evidence of the exis- 
tence of a conspiracy is given aj>d 
accepted, the evidence of statements 
made by any one of the conspirators 
in furtherance of the common object 
is admissible against all. On this view 


(i; {18441 6 Q. B.. 126, = 13 L. J. M. f.lSl 

/ov 811 = 115 S. R. 4*. 

(3) I1916J 2 K. B. 658. 
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of the case, the statement made by 
Sibagtall ih to Mr. A.us^on established 
by the evidence of Mr. Auston and 
Mr. Richardson would directly 
admissible, as against Lilaram. What 
took place in the Police Court I do 
not know. But the Magistrate had 
expressed his opinion that the 
evidence, which alone could possibly be 
treated as Priniii facie evidence of the 
conspiracy, outside the statement of 
Sibagtullah, is unreliable and he does 
not profess to accept it One is not 
surprised that he was unwilling to 
act on that evidence, because Abdul 
Ghani Nawazi, who is the chief 
witness to speak to frequent meetings 
between the two accused shortly 
before the otfenoe, himself stated that 
he and the two accused had been 
intimate friends, for a number of 
years, which goes a long way to rob 
such meetings of any signific inoe. 
In any event, sitting in revision, I 
do not think it is competent for me 
to look at the case from a point of 
view, which has practically been 
given up by the prosecution. The 
ease, as pres nted to my learned 
brothers, was T>ut in a different way 
altogether. It was said that the 
written statement of Sibagtullah 
handed in, at the trial, was a con- 
fession, within the meaning of the 
Evidence Act and therefore by Sect. 
30 may be taken into consideration, 
as against the other co-accused. I 
have always thought that was a most 
unsatisfatory section and was a need- 
less tampering with the wholesome 
rule of the English Law that a 
loonfessin is only evidence a ^ainst 
khe person who makes it. The Courts 
of India in construing it have laid 
it down that a conviction of an 
accused, based solely on the confes- 
sion of another accused, cannot 
stand and there must be independent 
evidence entirely outside, if the confe- 
ssion before it can be used. Here 
there is none on which the Magistrate 
has professed to rely: and it is obvious 
that the oor«’oboration of Sibagtullah 
must come from another source than 
himself, which would of course 
exolad 3 all his statements made in 
the hearing of Mr. Auston and Mr- 
Riohardson. I have oarefully gone 
through the judgment of Mr. Justice 


Waller, to see what circumstance, 
independent of Sib ig tullah’«» state- 
ments, he might have relied on, as 
corrob aration of him and the only 
thing I can find is the fact that 
Lilarvm’s books had been seized and 
were in the p >-Jse-*sioa of the Cu-^toms 
authorities. That seems to me wholly 
inadequate to suppopr the prosecution 
story, as that is explained as b-oing 
the outcome of the smuggling of silk, 
with which we are not concerned 
and with which Lilaram has never 
been charged. I may ad 1 that the 
prosecution are really in a 
logical dilemmi. If the evidence 
outside Sibagtull ih’s confession was 
enough to corroho'ate it, it was 
sutficient prima facie evidence of 
conspiracy to make his statements 
to Mr. Auston available as admi'^sions 
not only as against hi nseif, but as 
against Lilaram, under the doctrine 
of R V. Blake '1). But that has never 
been suggested throughout the course 
of these proceedings. In my opinion, 
there is no legal evidence to support 
this conviction, however suspicious 
a case it may be and agreeing with 
my brother Krishnan, J. I set aside 
the conviction of the 1st accused and 
order his bail bond to be oancelled. 

There are two other observations, 
which I desire to mik*»: first, that 
the trial was loaded with inadmissible 
evidence, the pre.^enoe of which on 
the record, the Crown Prosecutor 
explains by saying that to the legiti- 
mate questions put by him answers 
were given by the witnesses who 
volunteered irrelevant matter. I refer 
particularly to the evidence given to 
the effect that Sibagtullah was an 
old and confirmed smuggler. I find 
it ditficult to believe that such 
evidence was volunteered, merely in 
answer to a question, directed to show 
that Sibagtullah was short of funds 
and unable from his own resources to 
produce Rs 8,000. But if it be so, it 
was clearly the duty of the Magistrate 
to keep the witness in hand and in 
any event, even if he could not stop 
him from blurting out matter of this 
sort, not to have put it on the record. 
The whole trial appears to me to 
have been mishandled, from start to 
finish, and I should be sorry to come 
to any other conclusion than that its 
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result cannot stand. I also feel Order. — The petitioners were con- 


constrained to point out that although 
the petition of the 2nd accused has 
been rtj.cted and his conviction 
confirmed and I believe he has actu- 
ally served part of his sentence he 
stands convicted of abetment of an 
offence, viz^ that of conspiring with 
Lilararn, which in the judgment of 
the majority of this Court was never 
committed at all. The judgment 
will be forwardtd to Gjvernment, to 
take such steps, as they may be 
advised, with regard to him. 

No. I Accused acquitted. 
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VE^KATA8UBBA RaO, J. 

Kuppa Reddrar and others — In re — 

Petitioners. 

Cr. R C. No. 573 of 1923, (Cr. R. P. 
No. 445 of 1923) Decid-d on 20th 
March 1924, from toe judgment 
of the Court of the A-sistant ist 
Class Magistrate of Tinnevelly in 
C. C. No. 5 of 1923. 

(а) Criminal p. C’.. S. 106- Meanina of 

other ^/fencer ^ 

Tbeofft'Oe eK ii;tord d by “ other offence *’ 
are those cjus.'fm g. eris with the ofier oes 
agahiB publict aDquiPi y and of assn* It wt ich 
are ment o-«;d iu tue «»ciioti. [P 808 O 3] 

( б ) Criminal P C. S 106 — The seciioTi ap 
plies'* if the ofje ce '* it; If co atitutea a 
breich</ th( peuie^-There ••etd > oc ensue^ apart 
from ihe c-//t/.ce, an^ ortaeh Oj the ptace. 

The section applies when the offence 
amounts to or co. si. totes a breach of the 
peace ; the question to be answ-red in each 
onse is, does the oflencebrj i ght Lo • e to the in. 
di^.dual n cessofily lunude cr in ply a breach 
of the pence oi do s 1 1 oa*titute or «mount to 
abroach of the p ac* f It ,t does the 
leciioQ app tes. Ap. t from the ofFe ce, there 
need i.oi eusue abeacu oftbepaewben 
bretich of the > t ace la a cempenent p^rt or an 
Ingredient of the offence. [p 809 Q S] 

(c) Criminal P, C'., S. 106— Wrongful con- 
firiement. 

Wrongful confinement does not per ite im- 
port bieaob of tae peoO - out if the offenders 
using violence s> ise ai other and tie his bands 
(i cleaily involves b eacn of the peace and 
would oume under S. I 06 , [P 809 C 2] 

C, Narasimhachari — for Fetition- 

ars. 

The Public Prosecutor-- for the 

Crown. 


victed of an offence under S. 342 of 
of the Indian Penal Code, namely, 
that of wrongful confinement. What 
the accused actually did is described 
in the following words by the lower 
Court : “ Accused 2 and accused 4 

. . . . dragged him (the com- 

plainant) towards accused 1, his 

hands were tied ’* 

“ Again 

“ He testifies that accused 2 

and 4 beat P, W. I at the ins- 

tance of accused 1 and then tied bis 
hands and pushed him westwards. 
D. W. 3 testifies to the use of vio- 
lence.** 

The Magistrate made an order 
under S. 106 of the Cr. P. Code di- 
recting each of the accused to execute 
a bond with sureties for keeping the 
peace during a periol of 12 months, 

On behalf of the petitioners it has 
been contended that the order direct- 
ing the accused to keep the peace 
was improperly made as the offence 
in respect of which the accused were 
convicted does not involve a breach 
of t ie peace. 

S. 106 so far as it is material for 
the present purpose runs thus : — 

“ Whenever any person accused of 
any offence punishable under Chap- 
ter VIII of the Indian Penal Code 
(Chapter VIII deals with offences 
against public tranquillity) . . . or 
of assult or other offence involving a 

breach of the peace is convicted 

of such offence before a High Court ; 

And such Court is of opinion that 
it is necessary to require such person 
to execute a bond for keeping the 
peace ; 

* Such Court may, at the time of 
passing sentence on such person, 

order him to execute a bond ** 

This section in my opinion im- 
plies that offence against public tran- 
quillity and the offence of assault in- 
volve a b each of the peace. If no- 
thing more is proved than that one of 
these offences has been committed, 
the section applies. The rext ques- 
tion is what do the words “ other of- 
fence mean ? In my opinion th# 
offences intended are those ejusdem 
generis with the offences against pub- 
lic tranquillity and of assault which 
are mentioned in the section* Unde^ 
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the section the offence must involre 
a breach of the peace. These words 
must receire their ordinary and na- 
tural meaning. A thing is involred 
in another when it is necessarily in- 
cluded ill or implied in it. In as- 
sault ** a breach of the peace enters 
as a necessary element. It is an in- 
gredient of the otfence. In my opi- 
nion the section applies when the of- 
fence amounts to or constitutes a 
breach of the peace ; in other word'^, 
when breach of the peace is a com- 
ponent part or an ingredient of the 
offence. Tne very fact that a man 
commits rioting or assault constitutes 
a disorder, a disturbance of the King*s 
peace, general peace of the realm. 
The words “ breach of the peace ’* in 
the section are the antithesis of the 
other set of words also occurring in 
the section ** keeping the peace.'* 
The words “ keeping the peace '* 
connote preservation of the public 
peace and are the direct opposite of 
the words “ breaking the peace.’* 

In roy view, therefore, the question 
to be answered in each case is, does 
the offence brought home to the in- 
dividual necessarily include or imply 
a breach of the peace, or, does it 
constitute or amount to a breach of 
the peace ? If it does, tbe section ap- 
plies. 

I am not prepared to accept the 
construction placed upon the words 
in some of the cases cited at the bar, 
namely, that apart from the offence 
there must ensue a breach of the 
peace. If the legislature had intend- 
ed to lay down a rule of that kind, 
entirely different words would have 
been used. It would then have said 
“ any person accused of any offence 
punishable under Chapter VJII or of 
assault or other offence when the 
commission of such offence Uads to a 
breach of the peace.’* In my opinion it 
is of the essence of the offence of which 
the offender is found guilty that he 
necessarily has also broken the peace. 

Then the next question is ; — 

It is intended by the section that 
each of the offences described in the 
Indian Penal Code should fall under 
the Category of either *’ offences in- 
Tolvibg a breach of the peace ** or 
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offences of the opposite description 
I do not think either is desirable or 
possible. The facts constituting an 
ollence must be looked at for deter- 
mir ing whether the offence comes 
within the section or not. The pre- 
sent case is in point and strikingly 
illustrates what I mean. 'Wrongful 
confinement /n’r vSp is not an offence 
involving a breach of the peace If, 
for example a person happens to be 
in a room in his own house and ano- 
ther by locking the room on the out- 
side, confines the person within the 
room and makes egress impossible, 
all the elements necessary for consti- 
tuting the otfence of wrongful con- 
finement are present. But this invol- 
ves no breach of the peace but on the 
contrary if* as has happened in the 
present case, the offenders in a cocoa 
nut garden using violence seize ano- 
ther ai d tie his Ijand, I am clearly of 
the opinion that the offence as pro- 
ved does involve a breach of the 
peace. 

Several authorities were cited, but 
I do not think that any useful pur- 
pose will be served by my discussing 
the various conflicting lulings bear- 
ing on the subject and opposite and 
different interpretations placed upon 
the words in the section, but however 
I would add that I follow Cr. Appeal 
No. 1600 of 1922, a decision of Spen- 
cer, J., and that I respectfully dissent 
from In re Tirumala Reddy (1) decided 
by Kumaraswaroi Sastri, J. 

The order therefore directing the 
accused to execute a bond for keep- 
ing the peace was rightly made, 

As regards the merits of the case 
some points were urged before me, 
but I am not prepared to uphold any 
of the contentions and in the result 
the Criminal Revision Case fails and 
is dismissed. 

Petition dismissed. 


(1) 1933 Mad. 133 — 30 M. L. T. 348—35 Of, L. 
J. 894. 
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CouTTs Trotter, C. J. Ramesam 

AND WaLLAOE, JJ. 

BoJla Guruvciyya an i other — Defen* 
dants — Appellants. 

V 

Cherukuri Venkatarathnam — Plain- 
tiff — Respondent. 

L. P. A. No. of 1923, Decided on 
10th April l'^24, against the judgment 
of Justice Phillips dated the 19th Feb- 
ruary 1923 and passed in Appeal No. 
3('0 of 192 preferred against the 
decree of the District Court of Kistna 
at Masulipatam in O. S. No. 17 of 

1920. 

Rooistraiio'i Act, S. 77 — Documo.r.t 

he<tr>.uit sure siijn-* •''f bet g tampered with — 

o’^ the Cou^t sh uld only co i'ider 
vfhfther the de-d is in the tta>e i » trhirh it was 
executed by th par'i 9 and sh'>uH not enter 
tn'o an enq iir y as to the prcbshilities of its 
provisions. 

Where the documeot the most appa* 

rent tracoff of baving Leo > taaiprred with toe 
Regiftt ar got t > a»k h m>eT merely thi^ : 
Ib this docume 't i ow te dered to me to be 
regia erei ac Uilly i > the state in which it was 
eze uted by t te pa t es to it f He would be 
eic<eding bs functions if be wen*, into a 
roving e quiry t - gue«a at the probabilities 
of it^ p*<^viM oa«. la a suit under S.77 the i-a ne 
considera io is a lould guide the Court vhioh 
■ho 'Id gu de the Heg s r t in co isidoring bis 
duty to register or to refuse regNtration. 

[P. 810,0. 1 and 3 j 

K, Krisnamachariar — for Appellants. 

N. Rama Rao — for Respotident. 

Coutts Trotter C. i. — This was a 
suit brought under S. 77 of the Indian 
Registration Act which enables a 
per.'On who has tendered a document 
for registration to bring a suit in a 
Civil Court against the refusal of the 
Registrar to register it. 

In this case the plaintiff tendered a 
document, which is before us, for re- 
gistration. The document bears the 
most apparent traces of having been 
tampered with. In one sheet all the 
glaze of the paper has been destroyed 
and there is a very discoloration. 
Others bear obvious signs of the sur- 
face of the paper having been cbemi- 
oally^dealt with but throughout al- 
though the discoloration is marked, in 
the operative sheets of the document, 
the signature, which is admitted, and 
the stamp paper at the top are practi- 
cally intact. Expert evidence has 


destruction of the glaze on the sur- 
face of the paper is due to chemical 
action. The inference that those al- 
terations were made after the execu- 
tion of the document in its original 
state by the defendants is almost 
irresistible. Naturally enough the 
plaintiff was asked what explination 
he propo=?ed to offer. The one he gave 
was so childish that hardly any of 
the learned Judges who considered 
this matter have treated it seriously. 
That being so, what is the position ? 
Is this Court to enter into a roving 
enquiry into the probabilities and the 
surrounding circumstances and put 
itself the question : Does the docu- 
ment, whatever its history, represent 
the substance of the agreement bet- 
ween the parties ? In my opinion, 
that is a wholly otiose and irrelevant 
enquiry. Tho Registrar has got tol 
ask himself merely this : Is this doou-| 
merit now tendered to me to be regis-l 
tered actually in the state in which! 
it was executed by the parties to it ?j 
In my opinion, he would be exceeding! 
his functions if, he went into a roving! 
enquiry to guess at the probabilitiefll 
of its provisions ; and it appears thatJ 
in a suit under S. 77, the same consi-j 
derations should guide the Courtl 
which should guide the Registrar in! 
considering his duty to register or to! 
refuse registration. Indeed were it* 
otherwise, the Court would be called 
upon to say, in effect that the Regis- 
trar was perfectly justified in refusing 
registration, but that the Court will 
nevertheless order it to be registered ; 
and the result might be that the Court 
would order registration of the docu- 
ment which had been altered behind 
the back of the person who execut- 
ed it and after its execution and 
signature on the ground not that he 
had ever executed it in its present 
state, but that it represented what had 
actually been agreed between the 
parties. In my opinion, such a 
conclusion is so absurd as to refute 
itself. 

The appeal mu-t be allowed and 
the suit dismissed with costs through- 
out. 

I may add that, if the facts were as 
the plaintiff contends namely, that, 
although he has tampered with the 
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document, the agreement was that 
which he contended to be. ho has a 
remedy other than by proc*^eding 
under this Act. or at any rate he had, 
though perhaps by now he may have 
lost it by limitation. 

If the impugned document ha? been 
registered in pur-nuance of the order 
of the District Judge — ^and we are 
given to understand that it has— the 
registration stands cancelled. This 
order will be communicated to the 
Registrar of Kistna District. 

Ramesatn, J. — I agree. 

Wallace, J. — I agree and have 
nothing to add. 

Appeal allowed. 
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COUTTS Tkotter and Ramesam, JJ 

A. Rathnasabhapathy Chetty — Appel- 
lant. 

V. 

Lakshma Ammal and others — Res- 
pondents. 

Original Side Appeal No, 13 of 
Decided on 6th November 1^^23 from 
the judgment and decree of the Chief 
Justice D/ 12ch Dacember 

(a) Will— Construction. 

Where a will after rtati g that the testator 
bad giftid away ibe pr p rtirs to Ms wife and 
afte** proT ding that U' of t ie r nt she was 
to pay some amount to t> e temple and ta^e 
the rest for her mant- nance sHid, '* After 
yo r lifetime yo i shall eave the s^id ho se to 
It the eldest daiub er ot my s oond b ottirr: 
that lady snail also no exactly wbat is done by 
you. 

Held : tbat R>got a vested rema'nd«*r with an 
absolute right i t t ie property and 'bat the 
effect of the wilt was not to give a mere power 
of appointment* [P« dll» C« 2«] 

t&) Will — Construction — Po wpr — Oi/t. 

Power which can and mut-t oi ly be exercised 
in one way and in favour cf olo d nee is i ot 
known to law. [P. 811, G. 3.] 

K. Mohanarunga Pillai and P. 
Venkataramana Rao — for Appellant. 

T. R. Venkatarama Sastri and M. 
Sundarasan — for Respondents. 

Coutts Trotter. J. — This is a hope- 
less appeal arising on the construc- 
tion of a deed of gift datel bhe 16th 
of January 1888. By that the testa- 
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tor, one Tiruvanmiyur Mnru-appa 
Chotty. made ». di'^posifion of his pro- 
perties as follow?. Ho executed a 
Oecd of gift in favour of Iiis wife 
Lakslimi Ammal and later on in the 
second clause, after setting out that 
it is his self-acquired property, he 
says that he brought a deed of gift 
into existence ■“ in order that you 
may enjoy my self-acquired property, 
as you are my wife, and as you have 
no male issue.’* Later on he once 
more recites that he ha*^ gifted away 
this house worth T s. 1 ,0('0 ar d pro- 
vides that out; of the rent she is to 
pay Rs. 5 every month to the Dharma- 
kartha of Tiruvanmiyur temple for 
•performing Poe ja and utilise the re- 
mainder for her mainter ance. Then 
comes the clause which is sought to 
be made the basis of the argument. 
“After your lifetime, you shall leave 
the said manai house and the docu- 
ment relating thereto to Rajammal, 
the eldest daughter of my second bro- 
ther Samarapuri Chetty. Tbat Udy 
shall also lo exactly what is done by 
tbe said Lakshmi Ammal. The rest 
of my heirs shall have no right, title 
or interest in the said property which 
you shall hoi i and enjoy from this day 
getting certiOcate etc., for the proper- 
ty, in your name ” Tbat appears to 
be as clear a gift over to Rajammal 
absolutely on the termination of the 
life interest of Lakshmi Ammal, as it 
seems possible to frame. Tbe argu- 
ment apparently is that, because 
there are the words “ you shall leave 
the bouse to Rajammal,’* that amounts 
to nothing more than a power 1 have 
never heard of a power which can and 
must only be exercised in one way 
and in favour of one donee. It is 
obvious that tbe language is merely 
accidental and that wbat was intend- 
ed was that Rajammal could become 
the absolute owner after the expira- 
tion of the life interest of Lakshmi 
Ammal. 

“That lady shall also do exactly 
what is done by Lakshmi Ammal,’* is 
merely a limitation of the estate, be- 
cause it is perfectly c bvious that it 
means nothing more than that she 
should continue to pay Rs. 5 towards 
the Pooja in the temple. If there were 
any doubt or ambiguity about the 
deed so far as it would be entirely re- 
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iDOTed by the fact of the express Judgment. — The plaintiffs 1 and 3 


exclusion from any interest in this 
property of the very person who now 
comes before us as the plaintiff and 
asks us to say that it really belongs 
to him. It is a hopeless appeal and 
must be dismissed with costs. 

Ramesam, J.~I agree and will only 
add that the death of Rajammal be< 
fore Lakshi Ammal has no bearing in 
the case as, according to the proper 
construction of the deed, what was 
giv en to Rajammal was a rested 
remainder and not a remainder con- 
tingent on her surviving Lakshmi 
Ammal. 

Appeal dismissed^ 

1924 MADRAS 12 

Spencer, Og. C. J. 

Souriraja Naidu arid De- 

fendants — Appellants. 

V. 

Rajdgopalan {Minor) and others^ 

Plaintiffs — Respondents* 

S. A No, 27 of 1923, Decided on 

9th January 1924, against the decree 
of the Court of the Additional Sub- 
ordinate Judge of East Tanjore at 
Mayavaram. « 

Easemenis Act, 8. 14 — An apparent, con 
tinuovs and necessary easemeii uill pass to 
iransftree unless ct^yxirary inteyiiion is ex- 
pressed. 

It is no answer to the plaintiff's claim that 
a water-course was recessa lor the use of 
a tet ement conveyed to him to ^ay that if 
tiat supi ly wa-t cut od possibly so > e other 
supply ni^bt be obtained. An easement 
ap areot and (o titiucus aid necessary for 
•mjoyii g the pcrtioc.s severed from the t ans- 
fOiOr B Janu vill pa s to the tran-feree, un.ess 
a contrary ii>to<.tion is expressed in the 
inst ument of transfer. 

Where be ore tne plaiotifif's plots were 
severe 1 irom the defenoaot’s ^.lots they were 
iriigated by mea s of tue cba nel passing 
over the plot v^bich still remained in the 
defenda ts’ (^osses.doa. 

Heidi that un)es9 there was a stipulation 
to tbe cent a y at the time 0 ( the trat^a er 
the tia'sferees were ettitled to the same 
fa Jlities ol irigation that u ed to be atcaohed 
to the laud trans. erred before it was t ans- 
ferred. 11* 813 C 2] 

T. Narasimha Iyengar and R. Qo- 
palaswami Iyengar — for Appellants. 

K. Rajah 7yer— for Respondents, 


and the rd plaintiff owing to adjacent 
plots of land instituted this suit to 
establish a common right: of easement 
to tcikc water over the defendants 
land by a channel marked A X Y B. 
They base their claims on allegations 
of easement by prescription and ease- 
raent of necessity. The District Mun- 
sif, finding that the plaintifis I and 2 
bad noc proved any right of easement 
by prescription and could not claim 
an easement of necessity, dismissed 
their suit But he granted a decree to 
the 3rd plaintiff on the finding that 
he had enjoyed the right of irrigation 
by means of a channel X L Y, for 
more than the statutory period. The 
plaintiffs 1 and 2 appealed against the 
dismissal of their suit. The defen- 
dants appealed against the decree 
given to the 3rd plaintiff. 

The Subordinate Judge who heard 
the appeals found that the plaintiffs 
1 and 2 had got an easement apparent 
and continuous and necessary, for 
enjoying their lands, which were 
obtained by means of a sale deed from 
the defendants in 1900. In the first 
Court, there was no consideration of 
the question whether the right of the 
plaintiffs 1 and 2 could fall within 
S. 13 (6) of the Easemenb Act. The 
suit, of these plaintiffs was dismissed, 
because the District Munsif found 
that the easement claimed was not 
absolutely necessary, for enjoying the 
lands, seeing that it was possible 
to irrigate them through another 
channel, which would not pass over 
the defendants* lands The Second 
Appeal is brought against the decrees, 
in favour of both sets of plaintiffs. 
In respect of the 3rd plaintiff’s case, 
both Courts have found that he has 
no means of irrigating bis land, 
except through the channel X Y and 
that it was so irrigated, before it was 
severed from defendants’ lands, and 
therefore nothing more can be said in 
second appeal, agains t the correctness 
of the decree, which is based on a 
finding of fact by two subordinate 
Courts. But as against the plaintiffs 
1 and 2, it is now suggested that if 
the easement is to be treated, as one 
apparent and continuous and neces- 
sary, there should be a finding that it 
was apparent between the points T 
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and B. The Commissioner, who went 
to the spot, found that there once 
existed a kanni between X and Y* 
But he was not able to say positively 
whether any water-course existed bet- 
ween Y and B. The Subordinate 
Judge has found that the channel 
A X Y B was in existence for a long 
time and irrigating the lands 9 A C 
and 8 A, that is, the lands of both 
sets of plaintiffs. The Subordinate 
Judge was mistaken in saying that 
the District Munsif had found the 
existence of a channel between Y and 
B and that the Commissioner’s report 
supported its existence. It has been 
suggested, therefore, that a finding 
should be called for. on the evidence 
as to whether there was an apparent 
easement, between Y and B. I do not 
consider it necessary to do so. Not 
only is the c mclusion of the Lower 
Appellate Court clear, that such a 
ohannol existed, but it seems to have 
been the common case of both parties 
in the first Court, that there was a 
channel all the way between X and B. 
Not only did the plaintiffs assert the 
existence of this channel in their 
plaint, but the defendants did not deny 
its existence. Their answer tu the 
plaintiffs* claim was to allege that 
they themselves had dug a small 
kanni, for their -^wn irrigation pur- 
poses between X and R. The 3rd 
plaintiff, who was examined as P. W 
1. the plaintiffs’ 2nd witness, the Vil- 
lage Munsif, and his 4th witness, a 
Mirasidar of that village, speak to 
the kanni taking a bend towards the 
east; and the karnam examined as 
D. W. 2, says that the portion east of 
Y was seen by him and bad been filled 
up. As there is evidence to support 
the Subordinate Judge's finding, as to 
the existence of the channel not only 
over X Y but also Y B, the Second 
Appeal can be disposed of, without 
referring the matter to the lower 
Court again. It was suggested at the 
trial in the lower Court that the land 
of the plaintiffs 1 and 2 might be 
irrigated from the channel at the 
north of their land, by taking 
through the cuttings at M (1) and M 
and therefore it was argued that the 
easement was in any case not 
sary for enjoying the subject of the 
transfer* In a recent decision of a 


Bench of this Court, Morin Garojuiu v. 
Thata Jagannatham (1), Devadoss and 
Coleridge, J.I. referring to Watts v. 
Kelson (2), observed that it was no 
answer to the plaintiff’s claim that a 
water-course was necessary for the 
use of a tenement conveyed to them, 
to siy that if that «-uppIy was cut off, 
possibly some other supply might be 
obtained. An easement apparent and 
continuous and necessary, for enjoy- 
ing the portions severed from the 
transferor’s land, will pass to the 
transferee, unless a contrary intention 
is expressed, in the instrument of 
transfer. It appears, as has been! 
found by the Courts below, that before 
the plaintiff’s ph ts were severed from 
the defendants* plots, these wet lands 
were irrigated by means of the 
channel passing over the plot, which 
still remains in the defendants* posses- 
sion. Unless there was a stipulation 
to the contrary, at the time of the 
transfer, the transferees were entitled 
to the same facilities of irrigation 
that used to be attached to the land 
transferred, before it was transferred, 
and the defendants are not entitled 
now, iO years later, to tell the trans- 
ferees to look out for some new source 
of supply, on the ground that they do 
not wish to let them enjoy those 
irrigation facilities, which were 
attached to the land before it was sold. 
From this point of view, the judgment 
of the Subordinate Judge is correct 
and the second appeal is dismissed 
with costs. 

Appeal flismissed. 

(1) 192 t Mab 108—45 M. L. J. 724. 

(2) [1871] 6 Ch Ap.. 1^6 — 13 L. J. Oh. 110— 
24 L. T. 209-19 W. R. 338. 
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Jackson, J. 

Kuckmani Ammal — : etitioner. 

V. 

V^eerasami Aiyangar ond another’^ 
Respondents. 

O. K. p. Nos. 400, 401, 408 and 403 
of 1923 Decided on 24th March 1924, 
from the order of the Court of the 
District Munsif of Sriiangam, D/-26th 
October 1922. 
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(o) C vil P. C.^ O. 52, R, t — Application by 
minor nioor to bt br-'ajht on records without 
a n«x /r»t/*d, ra • bt r-jectei, 

Wbe e cn the dea h of the plaint-ff in a RUit 
his m oor wiao^ wi bout ben g repre«envtd by 
a D« X( irie d ap, lied lo oe i ro ight oo the re» 
co.d ai the legal re tesei tativo «.f her husband 
anc the o r^ rejevtei her bpp.i\.a.iuQ on tne 
anaU'g^ c f O. 32, K. 2. 

ECtldt i\ at ih-i Court could not be held to have 
acted irre^uibr.y. IP> 814, ( . 2] 

(6) Ciu I P. C., O. SSt R,S — hfinor applying 

to bt maiv p/ui'iu /. 

Wh' re a pldi t ff dies in th? course of a suit 
acd a mi I r a; pl<ee to be brought on r>' o d as 
plaiutiU’s e.a repreBent^tive tne analogy to 
be appl.eu iB tua» utder O. 32. R. 3. . 

IP.8U, C. 2] 

(r) C fvi/ P. C., 0. 52, R. 3 — Mmor may apply 
in nis oun ti ht tu be crvught on recorj aj 
legal rtprtsei tafiie. 

Ibe D ere fc.o. bat an applicant to be brought 
on ret o d Wds u s.oyereU to be a ra u«. r ai d 
that ht had a p ie j in h s u>nd r gtt is no rea* 
sou 1> r tKit C( n-idtrniig bis pita tri«i i e ^sas 
the ngbtfal rep e>.»ni >t \e. (P. 81t, C. 2] 

(d) Civil i'. C.t S. n (2 ) — Order as “ de':ret* 
— Ciril t\ c., 0. o2, li. 3. 

If aii o dii- rejrct.n,: liie claim cf a ptrson 
tote t..e Uga rep, ese' tative cf a deceas-d 
plaint n is o b i ve the cha ao .er of a deer t e it 
must coi.Llusively Utterm.Uf* the r ght of ihe 
parvits ill th. bu.i. (P. 8U,C. 2j 

(t) Cittf P. C. S. 115 — Revision jr .m ordtr 
— Linl t . L S. 9o. 

An o>de' rojic ng th*' claim of a person to 
be the legai leiresiii ativc of a oectased 
plan t fl ssiiici Gotrd not to 'cusiyely de e.-> 
mice the r ebt ot the pan cs m viie suit is not 
appeaia U- a~.d ihcreicre is rev. sab!'-. 

IP. 815, C. 1] 

T. Y. Muthukrishna Atyar — for Peti- 
tioner. 

L. A, GovinrJaraghava Aiyar and 

Watrap S, Subrarnama Aiyar — for 
Robpciidei.ts. 

Judgment.— In U. S. No. 420 of 1919 
on tne nlc oi the Court of the District 
Mun^it of Siirangam the plaiotitf 
Piebu Aiyar oied. Botii his widow, 
Ruckniani Amina), the present pttU 
tionor and his daughter beetbai Ani> 
mai, th 3 present 2nd rvspondeut, ap- 
plied to be brought on record as legal 
representatives. The District Munsif 
found that Kuckinani Ammai was a 
minor, who bad no right to apply in 
her own right, and oDmissed her ap- 
plication. Having done 60 he dispos- 
ed, of Seethai Amniars ‘application by 
merely recoraiug ** Defendant (pre- 
sent ibt respoi deni) has no objection.” 
Ruckmani Arama'l now applies to 
have Loth orders revised. 


1 cannot bold that the District! 
Munsif acted irregularly in rejeotingl 
Ruckmani Animal's application onl 
the analogy of O, 3i, R. 2. He exer- 
cised a discretion allowed him by law, 
though 1 think he exercised that dis- 
cretion very hastily : cf, Rattonhai y, 
Chabildas Lallo Bhoy (1;. But I can- 
not find that the District Munsif was 
justitird in adding Seethai Ammai as 
legal representative without deter- 
mining the question on its merits 
after notice had gone to Ruckmani 
Ammai as she bad raised the question. 
The mere fact that Rucknani Ammai 
was discovered to be a minor yvas no 
reason for not considering her plea 
that she was the rightful representa- 
tive. Here the analogy to be applied 
ii that under O. 32, R, The respon- 
dents do not attempt to justify the 
action of the Court which indeed is 
quite opposed to the ordinary duties 
of a Court in regard to minors, so 
much as to show that the petitioner 
has no rigot to move tais Court for 
revision. They contend that her 
remedy was by way of appeal against 
the order, or at any rate by way of 
suit after reaching ner majority, and 
in any case her application for review 
has been undulj delayed. 

There is no statutory right* of ap-| 
peal against an order under O, 32, R. 
3. The legislature has chosen not 
to give a right of appeal against 
orders under that rule.” Lakahmi 
Achi V. Subbarama Aiyar U). But 
r<.spoDderit8 rely upon Ayya Mudali 
Velan v. Veerayee (3) where it is held 
that an order rejecting the claim of a 
person to be the legal representative 
of a deceased plaintid is appealable in 
cases where tuch orders have also the 
character of decrees. If it is to have 
th.s character, the order must con- 
clusively determine the right of the 
parties in the suit, and it so happens 
that all the parties in Ayya Mudali 
Velan v. Veerayee (3) happened to be 
parties' in the suit, the 2nd defendant 
was the person applying to be plain- 
tiff's legal represtntalive. In Lakshmi 


( 1 ) 


(3) 


U888J 13 B,:m. 7. 

11915J3S Mad.488::s2 L.W. 403=:2&Mai 
J.491 = (1915) M Wa^. 327 =29 1.0.142= 
17 M.L.T. 385. 

(192uJ 43 Mad. 813=39 MX.J. 218 = 
(1920) M.W.N. 467=68 1.0. 498=12, L.W 
188. 
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Achi V. Subbarama Aiyar (2) and in 
the present case the persons applying 
to be legal representatires were nerer 
parties to the suit and this application 
having been reje;jted, they could never 
have baen regarled as such and it is 
clear from Ayya Muiali Vclan v. 
Veerayee 3) itself that the Hearned 
Judges still regarded Lakshmi Achi v. 
Subbarama Aiy ir (2) as good law in 
regard to the facts of that case (r/. p. 
.815). I therefore find that petitioner 
[had no remedy by way of appeal, and 
lis entitled to move for revision. 

I do not think it n cessary to drive 
petitioner to a frosh suit, nor do I 
think that her remedy lies that way. 
The lower Court having ap- 
pointed a legal representative that 
appointment, unless it is set aside, is 
final, and binds the estate. “ If the 
Court decides wrong the wronged 
party can only take the course prea- 
crioed by law fo»* setting matters 
right; and if that course is not t ken 
the decision however wrong cannot 
be disturbed.” Malharjuu v. i>Jarhari 

U)- 

I do not find that there has been in- 
ordinate delay. Petitioner first s-ought 
her remedy by way of review on 
grounds which were certainly not 
frivolous. Nor do I see any reason 
for holding that petitioner is still a 
minor, and even if she were, I should 
not reject her petition on that ac- 
count : there would only be a formal 
question of appointing a guardian ad 
Litem. Accordingly I allow Civil 
Revision Petitions Nos. 401 and -i02 
with costs one set, 1 reverse the order 
of the lower Court and direct the Dis- 
trict Munsif to determine the question 
whetber Ruckmani Arnmal or 6eethai 
Ammal is or is not the legal repre- 
sentative of thedectased Pichu Aiyar 
and then proceed with the suit. Civil 
Revision Petitions Nos. 400 and 403 
are dismissed with costs one set. 

Petitions Nos. 401 & 402 allowed. 


(4) {19011 25 Bom. 337«37 I.A. 316=5 C.W. 
N, iU = 3 Bmiu. LJi, 9i7 = Hr MX.J. 36^ 
7 Sur. 739 IP.O.) , 
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Venkatasubba Rao. J. 

Sivapatha Mudaliai — Complainant — 
Petitioner. 

V. 

Ab lul Razak — Accused — Respon- 
dent 

Or. R. C. No. 636 of 1923, Decided 
on 28th February 1924, from the 
order ot the Court of the Sub- Divi- 
sional First Class Magistrate of Saida- 
pet in O. C. No. 37 of I9:i3. 

(а) ^fadra'^ Dst. ^fu iripalitifis Act {.V of 
1980) S. 54 ib) (m) — Offensive statement. 

It 18 Dt t a i offer ce to of a candiiate 

tbac he had fai el in eircted iu hii 

own place ar.d came lo a otl er pUce expect- 
ing to be elei ted. (P. 815, C. 2 ; P. 816, C. 1,] 

(б) M dm Dist. Mmicipilities Act {Vof 
l9i.O) o. o9 (c) — F^.lure to ^.aiablibh tom Aaint. 

Where the complainant fails but is not 
orde ei to piy c>. s nr coaipeiiBat'"n the de- 
posit suoula be returned to uiiu. IP. ttlb, C. 1.] 

V. L. tjtlnraj — lor Petitioner. 

The Public Prosecutor and V. Visva- 
natha Sastii — lor Ret pendent. 

Order. — The question to be decide^^ 
is, did me accused coiuuub an oiience 
under S. 54 (5) ol tbe Madras Act 
V of I'JdU V ic enacts: “n.very per- 
son v; ho paolisbes statements which 
he knows to De false and wtiich 
materially aiiect a candidate or his 
election .'>hull oe punished with im- 
prisonment which may extend to six 
months.” 

The statement which tue accused is 
alleged to nave made is this : — “ P.W. 
), i.e., the co.nplainant, tailed in get- 
ting elected in his own place and 
had come to Saidapet expecting to 
be elected.” For deciding whether 
this St itement materially aifects the 
candidate or his election 1 have 
hrst to consider the nature of the 
statement itself, 1 fail to see what 
bearing this statement can hare 
upon the result of the election. If 
the coinpiainaut had in truth been 
defeated at a previous election held 
at another place, it does not follow 
that he will meet with defeat at the 

Bubeequeiit contest. 

The second point to be considered is, 
whether, the persons to whom the 
statement is made are likely to be 
influenced by it. They are Municipal 
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Councillors and intelligent persons 
and as the Magistrate remarks, 
friends of the complainant. 

I think that the Magistrate’s con- 
clusion that the act complained of 
does not amount to an offence under 
S. 54 (6) (it) is correct and 1 must 
therefore uphold the order of acquittal. 

A subsidiary question has been 
raised regarding the deposit of Rs, 
200 made by the complainant. Under 
S, 59 (c) it is a condition requisite for 
the filing of a valid conplaiiit. The 
complainant has failed to establish 
his case. The Act is silent with re- 
gard to what is to happen to this sum. 
Presumably the deposit is intended as 
security for cosis incurred by the 
accused and compensation, if any, 
■payable. The complainant has not 
loeen ordered to pay costs or compen- 
Isation. The intention of the legislature 
jmust be taken to be that in the cir- 
Icumstances the amount should be re- 
Ifunded to the complainaiit. It will 
laccordingly be paid to him. I am 
not called on to decide whether this 
is or not a fit case for the award of 
compensation, and I make no pro- 
nouncement on the matter. 

Petition tlismissed. 

1924 MADRAS 816 

Spencsh, J, 

Narnyana an I others — Accused — 
Petitioners. 

Cr. Rev. Case No 900 of 1923, (Cr. 
Rev. Petition No. 719 of 1923) Decided 
on 15th April 1924, from the Judg- 
ment of the Court of the Sub-Divi- 
sional Magistrate of Kurnool 

(a) /hkari Act {Madras Act I of 1880 ) — Fri- 
tale indit'fiu^l. 

Private individual has no auth rity to seise 
or detain iiqu r which be believes o be liable 
for coi>6ica ont-ndertbe Act. o 'y OSlcere 
of ac«''tainra k of ihe Revenue, Police and 
Abkari Dep vrtmentB ae empowered to enter 
nlaces wh^re liquor is illicitly ^Id o- s ored. 

[P. 816 0. 21 

|6) Penal Corfs, S. 441- Qudtff intention 4>f 
the nature described in ihe section is nece-^sary, 

Theoffeoce of Vespass is not complete un- 
less there is an intei t to comm t an offense or 
to Intimidate, insult or annoy s. me one in pos- 
session of property. It is net snsugh that the 
ascusod should know that his act is likely to 
have such an efieot. 


bt Re. (Spencer, J.) 1^24 

Where an acting taliari with two others 
learnt that t:iere was in the house 
of tie o<>mp ainant a pot of toddy ik 
excess f the quantity which one might possess 
with ut di.en.se and we it inside the boats 
brought the toddy pit t > the verandah outside 
and remaineo there waitii g lor the arrival of 
fbe Revenue Oificials. 

Hei /; that tho igh the taliari had no antho- 
rity to enter into t e bjuse, he was not liablS 
for criminal trespass. [P.816 0.3}' 

{c) Crimi tal Tri al — Accused* s acti m should 
bv cototraed Javourably to him if possible^ 

When the acti n of the accused is open to 
two conatructioDs, onecrimina and the other 
honest, the App.dlaie Court shoatd not asiuni# 
that it was criminal. [P. 817 G. 3] 

S. Venkatesa Aiyangar — for Peti- 
tioner^. 

J. C. Adam {The Public Prosecutor ) — 
for the Crown, 

Order. —The facts of this case fcre 
not disputed. They are that a pot of 
toddy, in excess of the quantity,, 
which one individual may possess, 
without license, was brought by a 
woman named Hanuraakka to the 
house of the complainant K. Laksh- 
miah. The three petitioners and one 
man, who has been discharged, came 
to the complainant’s house. The first 
petitioner, who, according to the 
Revenue Inspector, was an acting 
taliari, went inside the house and 
hr iUght out the pot and placed it In 
the verandah, and all the three peti- 
tioners remained guarding it, until 
the police, to whom they sent a 
message about the commission of an 
abkari offence, arrived, When the 
Sub Inspector of police arrived, he 
completely turned the table on the 
petitioners and prosecuted them for 
house trespass. They were convict- 
ed, and when they appealed to the 
Sub Divisional Magistrate, their ap- 
peal was dismissed. . Now a private 
individual has no authority to seize 
and detain liquor, which he 
to be liable ^o confiscation under 
Abkari Act (Madras Act I of lh8' 
Only Officers of a certain rank of 
Revenue, Police and Abkari 
ments are empowered to enter 
where liquor is illicitly sold or 
Technically, it does not signify 
the first petitioner was acting as subs- 
titute for an absent taliari, or that 
the 3rd petitioner’s appointoaont as 
taliari had ceased two days before 
this case. Even if they had been 
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permanent taliaris of the villaRe, they 
would have had no legal right to do 
what the 1st petitioner is said to have 
done, viz.^ gone inside a private 
house, without the permission of its 
owner and fetched out a pot of toddy. 

But the facts (1) that an offence 
under the Abkari law was apparently 
committed by the complainant, (2) 
that the petitioners may have thought 
that it was a taliiriV duty to stop 
illicit transport and possession of 
liquor,' and (3) that they sat and 
watched the pot till the police came, 
throw a flood of light on the question, 
whether they acted with bona fiat\ or 
with a criminal intention. 

According to the decision of the 
maj rity of the Full Bench in Vultap- 
pa T. B'/uuana Rao (1), the oiTence of 
trespass is not complete, unless there 
is an intent to commit an offence, or 
to iutirnidate, insult, or annoy some 
one, in possession of property. It is 
not enough that the accused should 
know that his act is likely to have 
such an effect. The complainant de- 
posed that the petitioners intended to 
annoy him, because he was a witness 
in a case against one Narasinihayy a, 
who according to him is their friend, 
but he contradicted himself on the 
point whether he had already de- 
posed against Narasimhayy a, or whe- 
ther he was about to do so. His 
statement that the accused announced 
that they had taken the toddy, be- 
cause he had given evidence against 
Hanumayya, is improbable an*! is 
not corroborated by the woman who 
brought the toddy, or by the com- 
plainant's SOD, whose version is that 
the accused offered to return the pot 
of toddy, if complainant did not give 
evidence against Narasimhayya. The 
Complainant’s statement, Ex. Ill, 
that the petitioners objected to the 
pot being taken away, till the toddy 
was measured, shows that their real 
object was to see that the Abkari 
olfonoe which they had detected was 
not hushed up. 

The Stationary Sub- Magistrate has 
not recorded a finding, as to the inten- 
tion of the accused. The sub*Oiri- 
sional Magistrate observes that there 

(l)tl918J 41 Mad. 156:^=33 'm.L.J. 729 = 6 
L.W. 794 = 43 I.O. 578—19 Cr.L.J. 162 = 
1918 M.W.N. 81. 
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was no necessity for the accused to 
stop at the complainant’s house, with 
the toddy, till the police came, if it 
were not to annoy him. I entirely 
disagree. I think their remaining 
there indicated their good faith. 
W hen the action of the accused was 
open to two constructions, one cri- 
miaal and th.- other honest, I think 
that the appellat*.- Court should not 
have assumed that it was criminal. 

I therefore set aside the convictions 
and direct the tines imposed on the 
accused to be refunded. 

Conviotion usi'/.,-. 
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JaCKsO.n, j, 

Alliar Rowfln r — 1st Defendant — 

Appellant. 

V. 

Narayana Kii-lumban anJ othiTH — 

Plaintiffs — Respondents. 

t^ivil Mis. S. A. No. 110 of 1922, 
Decided on 7th March 1924, against 
the order of the Court of the Subordi- 
nate Judge of Tuticorin. 

Limitation Act^ Art. J66 — Setting atide sate. 

Where the sale if sought te beset aside on 
the grjuod of fraud, Act. 166 app ies. 

IP. 818 C. 1] 

C V. Ananthakrishna Aiyar and C. 
V. Harihara Aiyat — for Appellant. 

C. Padmannbha Aiyangar and T. D. 
Srinivasachariar — for Respondents. 

4 

Judgment.— There was an appli- 
cation under S. 47, Civil Procedure 
Code, to set aside a sale, held in exe- 
cution of a decree, on the ground that 
DO notice had been served on the 
judgment debtor, and the proceedings 
were fraudulent. Both the Munsif 
and the Subordinate Judge have dis- 
missed the application and hence this 
Second Appeal. 

The District Munsif has found that 
the notices were duly served and there 
is no reason to hold that the sale was 
ab initio void. The case where an en- 
tirely wrong notice had been sent out 
is not in point ; cf, Raghunaik Das 
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Y, Sundar Das Khetri (1). There is 
ample authority for holding that, 
where the sale is sought to be set 
aside, on the ground of fraud, Art. 

Il66 applies. See Kamayyi v. 

\anima & and Rhodes v. Fadmanabha 
Chi'ttiar {Z). The appeal is dismissed 
with costs. 

Appeal dismissed, 

(11 11914142 Cal. 72 = 41 I.A. 251 = 18 C,W* 
‘ ’ if 1058 = 1 L.W. 567 = 27 MX. J. 150 = 16 
M*LT 353 = 0914) ^ .V. .N. 747— 16 Bom. 
L.*' 814 -20 C.L.J. 555 = 24 I.C. 304 = 13 

(2) ^922 Wad. 9*5 = 16 M.L.W, 934 = (1922) M 
' ' ^ N 176 

(3) 11914] 1 L.W. 1033 = 0914) M W.N. 921 = 
26 I.C. 369 = 17 M.L.T. 18. 
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the licensees. 
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half of that sum from the licensees, 
the defendants. 

The word ** tenant’* in. the Act is 
defined to include all persons who 
occupy lands under a landholder. This 
definition is not illuminating, and 
considerations of the meaning of the 
word as used in other enactments do 
not afford much assistance either. It 
has no doubt been held e, g.^ that the 
ryotwari holder of a tree patta is an 
occupier of land within the meaning 
of S. 6 of the Madras Forests Act [see 
Reference under S. 3d of the Madras 
Forests -dci (1) ]■ It would be unsafe 
to infer from that that a licensee of the 
right to tap date trees in a Zamin 
inam is a tenant within the meaning 
of the definition in Act V of 1884. 

I think the question has to be looked 
at from a different point of view. 
The tax which the plaintiff has to pay 
to the Zaraindar is a “ tax on the 
MnniiA.1 rent value of land.*’ It is 


Chintakayala Thammi ah Naidu 
Petitioner — Plaintiff. 

V, 

Attili Musaliah {dead) and othei'S, 
2nd Defendant dc L. R. of the 1st 
DefenHent — Respondents. 

C. R. P. No. 9^0 of 1922, Deci ied on 

22nd April 1924, to revise the decree 
of the Court of the District Munsif of 
Tizagapatam in S.C. S. No 242 of 1922. 

Madras Local Boards Act ( K o/ 1884) S.78 
— Tenattt ** me ini g o/. 

A licei see under the bolder of a Dhaimila 
inam in a zamindari for a period of 10 years 
with a r gbt to tap date treas is uot a tenant 
within the meaning of S. 73 so aa to be liable 
to his licensor for the land ceas payable by the 
latter under the Act. [P. 8i8, C. 1 & 2.] 

B. Satyanarayana — For Petitioner. 
P. Somasundaram-^ or Respondents, 


calculated under S. 64 (3) of the Act 
on the annual rent payable to the 
landholder by his tenants,” and the 
landholder is bound to furnish the 
Collector under R«65,»with a state- 
ment of the annual rent value of the 
lands occupied by his tenants or by 
himself. I’he word “rent” is not 
defined in the Act, and it is not clear 
whether or not it is intended to mean 
only the rent payable by an estate 
tenant as defined in the Madras Es- 
tates Land Act. I tbinkit may betaken 
that the Local Boards Act does not 
contemplate any radical difference 
between the method of calculation of 
the rent value on ryotwari land and 
of the rent value on land held under 
any other tenure. Now in the case 
of ryotwari lands it is clear that the 
rent value is based on the assessment 


Judgment,— The question in this 
ease is whether a licensee unaer the 
holder of a Dharimila Inam in a Za* 
mindari for a period of 10 years with 
a right to tap date trees is a tenant 
within the meaning of the S. 73 of the 
Madras Act V of 1884, so as to be 
liable to his licensor for the land-cess 
payable by the latter under the Act. 
The plaintiff is an intermediate land- 
holder and had under decree Ex. B to 
•pay Re, 131 2-6 to his landlord as 
land-cess for Faslis 1324 to 1326 p/us 
costs of suit and he seeks to recover 


payable to jovernment for the land. 
Every one knows what that is, and I 
do not think it could be seriously 
argued that, if a ryotwari holder 
leased out date trees on his bolding 
for tapping, the amount of that lease 
could be taken into account for the 
purpose of calculating the rent value 
of the land under S. 64 ill of the Act 
A ryotwari holder is bound so long 
as he holds the laud and therefore so 
long as he holds the right to Lease out 
the trees upon it, to pay the assess- 
ment on the land. It is that and not 


1924 NaYAKAMMAL V. MgnuSWAMY (Kumaraswami Sastri, J.) Madrag 


the lease amount on which the tax 
will have to be calculated. 

I do not see why any different prin- 
ciple should be applied to lands in an 
estate. The lease of trees on these 
lands does not abolish the rent payable 
on the lands to the landholder and it 
is not suggested in this case that that 
land rent has been abolished. It is 
asserted that the lands are unculti- 
vable, but only because of a tradition 
that people who cultivate them do not 
prosper. The assessed land rate then 
still remains to provide the basis on 
which the tax leviable under this Act 
shall be calculated and the tax can be 
calculated legally on nothing else. If 
as a matter of fact the tax has bee.i 
calculated on any other basis then the 
landholder himself will have to take 
action to have the mistake rec ified. 

It follows then that the amount pay- 
able under a license for tappitig date 
trees on land which is already subject 
to land rent is not a proper basis for 
calculation of the rent value of the 
land» and is not “rent” as used in 
S. 64 of the “Act. Even if a licensee 
be, in a manner of speaking, the ten- 
ant of the licensor, the latter cannot 
recover from the tenant anything not 
taken legally from him by the Collec- 
tor and, as set out above, the Collector 
cannot, to my mind, legally collect 
from the landholder as tax under S. 64 
of the Act any tax based on the 
amouLt of the license 

I therefore agree with the District 
Munsif that the suit must fail and 
dismiss the Revision Petition with 
costs. 

Petition dismissed. 
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Kumaraswami Sastri, J. 

Nayakammcd — Plaintiff. 

V. 

S. Munubwamy Mudaliai — Defend- 
ant. 

Cirii Suit No. 740 of. 1921,’ Decided 
on 20th August 1923. 


(fl) T, P. A.ct ^ 8. 8 — Attestation of 
deed affecting prop rty by pimon hriving 
tangible iutereat therein is proof of h\s con- 
sent — Attestation is or is not proof of consent 
according io circum-tances of each case. 

Tho question diethor attestation should bt 
hold to imp’y aagont is a question of fact and 
Must bo detorujined with reference to ths 
circuinstauces of each case, where a person 
having a tangib o interest in the property 
affected by a deed attests that deed, hia 
attestation should be taken as proof of hia 
consent to and knowledge of the correctnoaa 
of the recitals in tho deed. It is the com- 
monest thing in this country for attestations 
to be obtained from porsoiis having a possible 
interest in the property with tho object of 
binding them later on. iP niZ 0 1 P SiS 0 1] 

(6) Hindu Liw—Alienati 'n bij Widow — 
VjHot V jxdable. 

An aliena ion by a widow beyond heri 
powers is voidable and n it void. If, therefore, 
a reversioner after he bocanie titaio to 
reduce the estate to possession and knew of 
the alienation, did something which showed 
that he treated the alienation as good he 
would lose his right of coraplaint.tP 823 O 1, t] 

(c) Hindu Ltu) — Rivera. oners. 

Actual reversioner can resist suit for- pos- 
session by person claiming under invalid 
alienation by widow. (P 834 C «] 

K. Aravamu la Aiy<tngar and T. K. 
Ramasioiimi Aiyamjar -for Plaintiff. 

T, S R tghuH'itha Rao and T. S. 
Srinivasa Rao — for Defendant. 

Judgment. — This is a suit by the 
plaint. rf for a djclaratioa that the 
property mentioned in the plaint be- 
longs to her, for possession of the pro- 
perty from the defendant, for the 
recovery of arrears of rent and for 
mesne profits. 

The plaint as amended sets out that 
the property set out in the plaint 
belonged to one Sandar Ramalinga 
Mudaliar, who died on the 15th of 
December, 1903, leaving a daughter 
Gnanasundarammal who obtained 
letters of administration on the lith 
of March, 1905, such letters being 
granted after contest by the rever- 
sioners, that by a registered deed of 
release dated the 9th of December, 
1905, the reversioners to the estate 
including the defendant’s father, who 
also represented the defendant releas- 
ed their interest in the properties left 
by Ramalinga Mudaliar, in favour of 
his daughter Gnanasundarammal, 
that Gnanasundarammal transferred 
the suit property to one Samarapuri 
Mudaliar on the 21st of February, 
1920, by a deed which, though called a 
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deed of gift, was for consideration and 
necessity, that the said deed was 
attested by the defendant’s father, in 
token of his assent to the transaction, 
that Samarapuri Mudaliar mortgaged 
the suit property to one S. V. Subra- 
mania Aiyar for Rs. 600 on the 26th 
of May, 1916. ( ut of which Rs. 250 
W6S given to the defendant for his 
marriage and the rest for the payment 
of debts, binding on the estate, that 
the defendant with full knowledge of 
the cont tnts of the document attested 
the same, that by a registered deed 
of mortgage dated the 2nd of Febru- 
ary, 1920, Samarapuri Mudaliar mort- 
gaged the property with the defendant 
for Rs. 200, that Samarapuri Mudaliar 

dealt with and enjoy td the property 
as absolute owner, with the know- 
ledge and consent of the defendant, 

that the defendant, having with full 

knowledge of the above facts, accept- 
ed the said transaction and received 
benefits thereunder, is now estopped 
from denying the title of Samarapuri 
Mudaliar that Samarapuri' Mudaliar 
left a will, dated the 19th of 
March, 1920 bequeathing the property 
to the plaintiff, that the defendant 
both by reason of his consent and 
estoppel and also by reason cf the 
fact that he is not the nearest rever- 
sioner to the estate is not entitled to 
question the plaintiff s title, that the 
defendant is occupying a room in the 
house, having agreed to pay a rent of 
one rupee per mensem, that when a 
notice to quit was sent to him, the 
defendant sent a reply dei ying ten- 
ancy and setting up title in himself 
and hence this suit. 

The defendant filed a written state- 
ment, stating that be is entitled to the 
suit property as the nearest rever- 
sioner, that Gnanasundarammal ac- 
quired no title to the property, by 
reason of the grant of letters of ad- 
ministration to her, that the deed of 
release, even if executed, is not valid 
and doe? not bind him, as his father 
predeceased Gnanasundarammal and 
any act he did purporting to bind 
the defendant would be invalid, that 
the deed of gift executed by Gnana- 
sundaramroal is not valid and bind- 
ing on the property, that he had 
no knowledge of the mortgage 
deed, dated the 2nd of February, 1920 


and was not a party to that transac* 
tion, that Samarapuri Mudaliar’ 
though he borrowed Rs. 200 from the 
defendant, did not execute any mort- 
gage deed, that the will of Samara- 
puri Mudaliar is not valid and bind- 
ing and t-bat he never agreed to pay 
any rent, nor was he a tenant under 
the plaintiff. In his supplemental 
written statement, filed in answer to 
the amended plaint, the defendant 
denies that there was any necessity 
or consideration for the deed of gift, 
dated the'^lst of February, 1910, and 
that Rs. 250 was borrowed for the 
purpose of his marriage and states 
that the mortgage document of the 
26th of May 1916 executed in favour 
of Subramania Aiyar by Samarapuri 
Mudaliar is cnly a noroiral document. 

The following issues were settled: — 

1. Whether the release deed, dated 9th 
DeceQiber, 1905, relied oa by the plaintiff is 
true, valid and binding on this defendant? 

2. Whether the deed, dated 2l8t February, 
1910, is a deed of gift or an alienation for 
legal necessity and in any event whetuer it is 
legal and binding on this defendant? 

3. Whether the plaintiff acquired any 
rights under the will of the late Samarapuri 
Mudaliar and whether the plaintiff is entitled 
to set up any right under it, without obtaia- 
ing probate ? 

4. Whether the defendant is estopped frost 
denying the title of the plaintiff, for any ef 
the reasons set out in the plaint? 

5. Whether the defendant agreed at any 
time to pay rent and, if so, how much? 

6 Whether the plaintiff is entitled to the 
declaration and possession prayed for ? 

7. To what relief, if any, is plaintiff en- 
titled r 

The property in dispute belonged to 
Sandar Ramalinga Mudaliar, who 
died leaving, Gnanasundarammal his 
only daughter and representa- 

tive. He died intestate and Gnana- 
sundarammal obtained letters of ad- 
ministration to bis estate, by a decree 
dated the 28th of February. 1905, in 
T. O. S. No, 14 of 1904, to which the 
then reversioners were parties. It 
appears from the evidence that the 
defendant’s father and a brother of 
his were living in the suit house After 
the termination of the testamentary 
proceedings, in favour of Gnana- 
sundarammal, they left the house. 
On the yth of Deceinber, 1905, the 
defendant’s father acting for himself 
and on behalf of the defendant, who 
was said to be Ij years at the- time 
and the defendant’s elder brother exe- 
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outed a deed of release, which has 
been marked as Ex. F, in favour of 
Gnanasundaramtnal. The deed recites 
that she is according to the Hindu 
Law entitled to the properties left by 
her father, and that she obtained 
letters of administration. It then 
proceeds as follows: — 

“ As we are the divided panialieB of the 
aforesaid Raroalinga Mudaliar and as we have 
reversionary right in his properties, we in- 
tended to relinquish in your favour alone the 
rights which we pofseas anl in return there- 
for Santhar Santhiappan, alias Santhiliaga 
Mudaliar and his sons Santhar Muthukalathi 
Mudaliar and Santhar Munuswami Mudaliar 
out of us have received Rs. 200 and Santhar 
Karunai Sivaprakasa Mudaliar and his youn- 
ger brother Santhar Murageaa Mudaliar out of 
us who are the sons of Santhar Ku naraswa-ni 
Mudaliar, have received Rs. 200 from you. Hav- 
ing received in this manner, we have re- 
linquished to you, yourself, the reversionary 
right, wiiich we possess in all the moveableand 
immoveable properties of the aforesaid Rama- 
linga Mudaliar, that is, in the house des- 
cribed in detail hereunder and in other move- 
able properties. So you shall yourself get 
•Iso with full rights al; the rights which we 
possess in all kinds of properties of the •‘'ore- 
said Santhar Ramalinga Mudaliar and shall 
hold and enjoy the aforesaid properties, with 
power of alienation, such as by gift and sale, 
so long as the sun and moon endure. To this 
•ffeot is the release, otherwise called tbe deed 
of relinquishment of reversionary right, writ 
ten and given out of uur free will,*’ 

It appears fro u tbe evidence that 
Ramalinga Mudaliar, the father of 
Gnanasund .rammal, left immoveable 
properties, consisting of lands and 
the suit house. The plaintiff states 
that the lands had already been soli 
to meet the expenses of the testa- 
mentary proceedings and for paying 
off other debts and the recital in this 
document that the only property re- 
maining is the suit house supports the 
view that at the date of the release 
deed tbe lands had already been .'^old. 
On the same date, viz., 9tn of Decem- 
ber, 1905, the defendant's father and 
his elder brother executed a rental 
agreement, in favour of Gnana- 
sundarammal, which has been marked 
as Ex. G It recites that they agreed 
to pay her 8 annas a month, for oc- 
cupying a room in the suit house. The 
tenancy is a monthly tenancy, termi- 
nable by a month’s notice. The evi- 
dence is that under this rental agree- 
ment the defendant and his father 
continued in the house and that the 
defendant’s father died in the suit 


house. On the 21st of February, 1910, 
Gnanasundarammal executed the deed 
Ex. B. in favour of Santhar Samara- 
puri Mudaliar. It recites that she 
has become old and infirm and 
has no other person except Samarat- 
puri Mudaliar to protect, her and that 
she gives the property mentioned in 
the deed to him, subject to the condi- 
tions mentioned therein. The material 

portion of thp deed runs as follows : — 

“In the s me manner ai yci protected me 
by giving fjod aid clothing, before I got my, 
fa-.ber*s property, you ihouM continueto supp- 
ly me even hereafter wi.h th-* necossiry foad 
and clothing, so long as I live, aid you 
yourself sh )uld norform tbe obieqiies to be 
done for me and m^et the expeas3 thereof. If 
there be inconvenience for vou to perform the 
aforesaid obsequies, the aforesaid ceremonies 
should be got performed by my brother-in-law's 
daughter Nayakammal, According to the 
maintenance decree, obtained on the (charge 
of) housa No. 19. in O. S. No. 205 of 1905, in the 
Madras City Civil Court, filed against nie by 
Papammal, you yourself should continas ta 
pay Re. 1-8-0, month after month, to that lady 
during her life time. The aforesaid lady should 
be given the western m ddle room of ti.at 
bouse for her residing the'ein, so long as she 
lives. If she does not reside in that room, but 
brings in any other of her people to reside 
therein as tenant, accomodation should not be 
given to then. You should yourself pay Rs. 
300, baiog the amount of small sums borrowed 
by me from outsiders fo* repair of tbe afors* 
said bouse No. 19 aod for piying its taz(>8 and 
for paying maintenance t a the aforesaid Papa- 
mmal and Rs. 24 being tbe balance of mainten. 
aoce DOW due by me to the aforesail Papam- 
mal and relieve me from debt. You shauld 
spend not less than Rj. 5 and conduct the 
AnnabhiBhekam, wh ch is being conducted, 
year after year, on the full moon day in the 
month of Arpisi to Valleswara Swamigal in 
Tbe^gur Selva Vinayagar Sanoaibi in the 
aforesoid Myla;o.*c.” 

This deed is attested by the defen- 
dant’s father Santhalinga Mudaliar. 
Although the deed states that it is 
a deed of gift, there can be little doubt 
that the gift was an onerous one, 
involving payment df monies by the 
donee. It s really a conveyance by 
Gnanasundarammal, in consideration 
of the payment of Rs 203, for debts 
due by her and the maintenance pay- 
able by her and of the performance of 
the charity mentioned in the deed. As 
I said before, the defendant and his 
father were living in this house. Oa 
the 26th of May, 1916, Samarapuri 
Mudaliar, the grantee under Ex. B, 
executed a mortgage deed (Ex. D), in 
favour of Suhramania Ai^ar for Rs. 
600. It refers to the deed of gift 
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('Ex. B) and recites that the property 
is in his possession and enjoyment and 
that iTi consideration of this mortgage 
he received "Rs. 250 forthe expenses of 
the marriage of Santhar Munuswarai 
Mudaliar ( iefendant), Rs. 50 for 
paying the balance of maintenance 
due to Papammal, who is referred to 
in Ex. B the gift deed, and Rs. 3u0 for 
effecting repairs to the house, which 
is said to be in a dilapidated condition. 
It appears from the endorsement on 
Ex D that Subramania Ayyar receiv- 
ed the principal and interest due on 
thU mortgage, on the 17th of August, 
1918. Ex, D is attested by the defen- 
dant. On the 19th of July, 1918, 
Samarapuri Mudaliar agreed to .sell 
a portion of the suit bouse to one 
Shanmuga Mudaliar and executed an 
agreement Ex. E. The sale was to be 
for R^. 900 This docun-ent recites 
that the property was obtained by a 
deed of gift executed bj Gnaiiasanc'a- 
rammal in his favour and that the 
sale was to be for Rs. 900. The evi- 
dence adduce.! on the plaintiff’s side 
is that Rs. 250 borrowed on the mort- 
gage was not enough for the marriage 
expenses and that more monies were 
required. Tfiis dneurrent is attested 
by the defendant. The defendant 
admits that Samarapuri Mudoliar got 
his marriag'- performed On the 2nd of 
^February 1920. Samarapuri Mudaliar 
borrowed Rs. 200 ‘>001 the defendant 
and executed in his favour the deed of 
mortgage Bx. C. The material por- 
tion of the deed runs as follows: 

*'I hypothecated to you the tiled building 
bearing door No. 19 comprised in old Survey 
No *1825, new Survey No. 3085, ai d certidcate 
No. 294 aud having an extent of 2 grounds 692^ 
square e^c, which was given to me through a 
registe*‘ed deed, dated 21st February. 1910, by 
Thaudava GnanaBundarammal, which is in roy 
possesaiuD and enjoyment and which is situat- 
ed in the eaitero row of Thengur Selva Vina- 
yag.ir Koil Street, Tiru Mylapore, South 
Madras, etc, * * * In respect of this sum 

ofBa. 200, I shah pay interest at rupee one 
per cent per mensem. Within Slat Jaau»ry, 
1923, 1 shall pay tj yeu this principal amount 
and interest discharge this debt and receive 
this bond • * * l hypothecated this house 

to you and have kept it in iry passession.'* 

The defendant admits in his written 
statement that he lent Rs. 200 to 
Samarapuri Mudaliar, but he wants 
to make out that he never got a mort- 
gage deed. • Execution of this 
mortgage is proved by the 


attesting witnesses and this 
document is registered. I hare no 
hesitation in disbelieving the evidence 
of the defendant that he did not get 
any mortgage document for the 
money he lent. It is difficult to believe 
that the deceased would have fraudu- 
lently created a mortgage, for the loan 
he received, especially as he was 
treating the defendant with affection 
and bad gone to the extent of getting 
him married. The cefeiidant states 
that he was giving his earnings to the 
deceased, but his earnings would have 
been hardly sufficient to meet the ex- 
penses of himself, his wife, and 
family. Samarapuri Mudali .^ died on 
the 10th of June 1920, having left hi t 
will, dated the 19th of March 1920, 
whereby he appointed the plaintiff as 
executor nd bequeathed to her tho 
suit r roperty. Probate of the will has 
been marked as Ex. A ; so that if thu 
property belonged to Samarapuri 
Mudaliar, she has acquired full title. 
There can be lit tie doubt on the evi- 
dence that the defendant and his 
father were fully aware of the 'deed, 
executed by Gnanasundaramrnal in 
favour of Samarapuri Mudaliar, that 
Samarapuri Mudalier was in posses- 
sion and enjoyment of the propertj^, 
as ab.solrte owmer from 1910, the date 
of Ex. B, in his favour, that he exe- 
cuted mortgages as the absolute 
owner of the property, which mort- 
gages were attested by the defendant, 
and that the defendant himself, after 
the death of Gnanasundaramrnal, 
when he would have been the rever- 
sioner, if his case is true, accepted 
Samarapuri Mudaliar as the absolute 
owner and got a mortgage deed frooi 
him. I have little doubt that both the 
defendant and his father were fully 
aware of the nature and contents of 
the documents, which they attested. 
It has no doubt been held that attesta- 
tion does not prima facte import 
knowledge. In Lakhpati v. Rambcxlh 
Singh (1), it has been held that the 
question whether attestation should be 
held to imply assent is a question of 
fact and must be determined with 
reference to the circumstances of each 
case. As pointed out in Ou udayalfias 


(1) [1915] 37 AU.850 = 13 A.L.J 616^99 La 
L. 218. 
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V. Naihu (2) where a person, having a 
& tangible interest in the property 
affected by a deed, attests that deed, 
his attestation should be taken as proof 
of his consent to and knowledge of 

I the correctness of the recitals in the 
deed Having regard to the circum- 
stances that the reversioners in this 
case contested the right of Gnana- 
sunHarainmal when she applied for 
letters of adminiscration and subse- 
quently executed a release in her 
favour, there can be little doubt that 
they must have enquired into and 
known the contents and seen the 
deeds, which they attested. It is the 

1 commonest thing in this country for 
attestations to be obtained from per- 
bons having a possible interest, in the 
[property, with the object of oinding 
[them later on and I have rarely come 
across a case, where a person having 
an interest present or contingent in 
the property has attested the deed, 
without, enquiring inio its contents. 
The fact:^ proved =how that the dofen- 
daiiT*3 father a:ting for himself and as 
guardian of who defendant andtlude* 
fendant’s elder brother obtained Rs. 
200 from Gnanasundarammal, as con- 
sideration for the release deed. Hav- 
ing regard to the value of the p-o- 
psrty, as mentioned in the release 
deed, the reversioners got Rs. 400, in 
respect of a property, which was 
worth R-*. 600 at the time. It has also 
been proved beyond all doubt that 
Sarrarapuri Mudaliar acting as the 
owner and with the knowledge and 
consent of the defendant mortgage i 
the house for the purpose of meeting 
the expenses of tho defendant’s marri- 
age and the defendant got the benefit 
of a substantial portion of the mort- 
gage money. Tnese transactions were 
before the death of Gnanasundar- 
ammal. After her death, the defen- 
dant lent Rs. 200 and got a mortgage 
in his favour. Even assuming that 
the alienation by Gnanasundarammal, 
in favour of Samarapuri Mudaliar, is 

1 invalid beyond her life tim©* it is 
clear that an alienation by a widow 
beyond her powers is voidable and not 
void. I need only refer to Modhu 
Sudan Singh v. Rooke (Ji) and Rango^ 

(I) (1919] 50 T.O. 874. ~ 

(3) [1898] 25 Cal. 1=38 I,A 164=1 O.W.^T. 
433»7M.L.J. 137:^7 Bar 194 (P.O) 


sioa ni Goun Ian v. N‘-ir]n(if)piL Goun^ 

dan (4), where their Lordships of the 
Privy Council observe as follows : — 
“ No doubt there is another view 
which is not estoppel, but is expressed 
by on© learned Judge as ratiticatioii. 
It is scarcely that, though it uiight be 
h/per-crlticism to object to the use of 
the word. What it is based on is this. 
An alienation by a widow is not a 
void contract, ic is only voidable: 
Bijoyi Gop il Ma'cerji v. Kiiahna 
Mdhifihi Dehi (5) Now in all cases of 
voidable contracts, there is a general 
equitable doctrine, com non to all 
systems, th^t ho .vho has tue right to 
complain must do so, when the right 
of action is properly open to him and 
bo kaows the facts. If, therefore, a 
reversioner, after he b'catne in iituio 
to reduce the estate to po.-sossion and 
knew of the alienation, did something 
which showed that he treated the 
alienation good, he would lo-^e his 
right of complaint. This may be 
spoken of, though scarcely accurately, 
as a ratification. In some cases, it 


has been expressed as an election to 
hold the deed good : Mndhit Su 'an 
Singh V, Ronkc In Fateh Singh v. 
Thahur Ruhmini R nnanji Maka'‘aj 
it was held by a Pull Bench of the 
^lUhabad High Court that a rever- 
sioner, who expressly assents to an 
alienation of property, for ning part 
of an estate, cannot on succeeding to 
the estate, after the widow’s death 
repudiate his action and sue for pos- 
ses.sioii of the property alienated by 
the widow. The authorities are all 
discussed and havitig regard to the 
decision in that casa, I think that the 
defendant is estopped from disputiiig 
the validity of the alienation by 
Gnanasund ramma , in favour of 
Samarapuri Mudaliar. in 1910, as I 
think it is c early proved that during 
the life time of 'Gnanasundarammal 
the defendant and his father acknow- 


ledged the validity of the transaction 

(4) [1919] 43 Mid.5 23=i61.4. 7a = ae M.L. 
T. 5 = 36 M.L.J. 493 = 17 A.LJ. 536 = 89 

(5) [190^'34^ci^’339 = 34 l.A. 87 = 11 O.W.N 
’ 424 = 5 O.L.J. 334 = 9 B>m. L.R. 608 = 

2 M.L.T. 133=17 M.L.J. 154=4 A.L.J 
389 (P.C.) 

(6) 1923 All. 387 = 46 All. 339 = 21 A . L.J. 3 
4 L.R.A, Oiv. 398 
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and after her death the defendant 
dealt with Samarapuri Mudaliar as 
the absolute owner of the property 
and took a mortgage. There can be 
little doubt from the evidence that 
Simarapuri Mudaliar altered his posi- 
tion for the worse. He borrowed 
monies on the mortgage of this house 
for performing the defendant’s marri 
age, for effecting repairs to this 
house and for paying the maintenance 
due to Papamraal. It is hardly likely 
that he would have executed the mort- 
gages and borne the expenses of .the 
defendant’s marriage, if the defendant 
had at any time asserted his right to 
set aside the transaction on the death 
of Gnanasundaratnraal. In fact, 
Gnanasundarammal was at the time 
old and she died a few months prior to 
Samarapuri Mudaliar and it cannot be 
said that this is a case of an alienation 
by a young widow, where the alienee 
expects a long terra of possession and 
enjoyment, before he is compelled to 
relinquish the property. The defen- 
dant and his father, having obtained 
considerable benefit, cannot now turn 
round and repudiate the transaction. 
It is also in evidence that the plaintiff 
relying upon the fact that she was 
provided for did not press her rights 
against her husband’s relations for 
maint jiiance . Under these circum- 
stances, I am of opinion that the alie- 
nation by Gnanasundarammal is 
binding on the defendant and that the 
plaintiff is entitled to possession of the 
property. 

It has been argued that the trans- 
action, evidenced by the deed of gift 
Ex. B, amounts in law to a surrender 
of the estate by Gnanasundarammal, 
in favour of the reversioners and a 
regrant by them to Gnanasuudaram- 
mal and that therefore Gnanasundar- 
ammal bad an absolute estate. If this 
contention were sound, it will be un- 
nectesary to go into the question of 
estoppel ; but I do not think that, 
having regard to the terms of the 
document and the evidence adduced in 
the case, the transaction can be view- 
ed as a surrender to the reversioners 
and a regrant by them. It is no doubt 
true that the persons, who executed 
the release, were the whole body of 
reversioners and the property released 
was the only property existing at that 


date, which belonged to Gnanasundar- 
ammal’s father and was in her hands, 
as his heir with the limitations im- 
posed by Hindu Law and that there is 
no form required to effect a surrender. 
But the terms of the document sug- 
gest that what took place was merely 
a release by the reversioners and not 
a surrender and a regrant. I am 
therefore unable to accept the con- 
tention that Ex: B can be taken to 
have conferred an absolute estate on 
Gnanasundarammal. 

As regards the tenancy set up in 
the plaint, I do not think there is any 
proof of any tenancy. It is no doubt 
true that the defendant’s father exe- 
cuted a rental agreement, in favour of 
Gnanasundarammal ; but there is 
nothing to show that the defendant 
continued to live in the house or paid 
any rent. During her lifetime, it was 
open to Gnanasundarammal to let the 
property to the reversioners as ten- 
ants ; but it cannot be said that the 
tenancy continues, when the rever- 
sioners on her death acquired title to 
the property. If therefore the deed of 
gift Ex. B is invalid, as not binding 
on the reversioners and if there is no 
estoppel, it seems to me that the de- 
fendant, at least as one of the rever- 
sioners, would be entitled to remain in 
possession, as against the plaintifi;. 
I may elso state that there is no ev> 
dence adduced at the trial to show 
that the defendant is not one of the 
next reversioners, though it is clear 
that he is not the sole reversioner. 

It follows from my findings that 
the plaintiff is entitled to a decla- 
ration that she has an absolute right 
to the suit property. The defendant 
will quit and deliver possession of the 
property to the plaintiff and pay her 
the costs of this suit. Time 2 months 
for possession. 

Suit decreed* 
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OouTTs Trotter, C. J. and 
RamesaM, j. 

K. V. K. M. Kunhibi— FX&mtiSs— 
A ppellants. 

V. 

The Secretary oj State— ’Deiendo.nts- 
Respondents. 

S. A. Nos. 949 and 1341 of 1921, De- 
cided on 26th March 1924 against the 
decree of the District Court of South 
Malabar. 

(o) Madras Lind E ncroachment Act {III of 
1906) S. 14. — Cause o/ action. 

A person who receives notice to quit under 
8. 6 and in spite of it remains in undisturbed 
possession cannot be held to be evicted trom 
^be land. [P. 825, C. 2.] 

An aggrieved person can elect as to which 
stage of the proceedings to complain against, 
s othat if two ditferent notices to quit are 
served on him, though he has shown his be- 
ing aggrieved by the earlier one, he can make 
the later one the cause of action for his suit 
in Civil Court and limitation should be cal- 
culated only with reference to this notice. 

(P. 826. C 1 & 2 ] 

ill (5) Spzcific Relief Act S, 4B— Cause of 
action. 

Per Ramesantt J. — A person who wishes to 
file a declaratory suit tas the right to say 
which of several proceedings taken against 
him (not amounting to adverse possession or 
enjoyment) is the particular proceeding by 
whioh he deems himself aggrieved for the 
purpose of tiling a declaratory suit. 

(P. 826, O, 2 ; P. 827 C. 1.] 

T. S. Viswanatha Aryar and A. 
Krishnaswami Aiyar — for Appellants, 

The Government Pleader — for Res" 
pondente. 

S. A. No. 949 of 1921. 

Coutts Trotter, C. J. — In this case, 
the plaintitf was in occupation of 
some land cultivating it by a tenant. 
Gorerninent dai.ned that it was their 
laud, and on the 17th of April, 1919, 
they sent her a notice to quit under S. 6 
of the Land Encroach nent Act, III of 
1905. Nothing happened for a time. 
In May 1919, the plaintiff put in a 
petition for a review of this notice 
to the Deputy Collector. On the 18th 
September, 1919, the Deputy Collector 
dismissed the review petition. On 
the 2nd of October, 19l9, an order 
whioh amounted practically to a 
notice to quit went to the plaintiff. 
On the 22nd December, 1919 the plain- 
tilf filed the present suit for vindi- 
cating her alleged rights of ownership 
in the Civil Court. 


The Courts below have declared that 
suit to be barred by limitation, by 
reason of S. 14 of the Act which says: 

** Nothing contained in this Act shall be 
held to prevent persons deeming themselves 
aggrieved by any proceedings under this Act, 
except as h' rein provided, from applying to 
the Civil Courts for redress.*’ 

* (That is what this woman has dojie) 

** Provided that the Civil Court shall not 
take cognisance of any suit instituted by such 
persons, for any such cause of action, unless 
such suit shall be instituted within sixmoaths 
from the time at >vhich the cause of action 
arose.*’ 

Then follow two explanations: 

“The cause of a-.tion shall be deemed to 
have arisen — (a) in respect of any assessment 
or penalty,** (that is a provision under 
another section which I have not d-alt with), 
“on the date on w.hich such assessment or 
penalty was levied ; (6) in respect of eviction 
or forfeiture, on the date of eviction or for- 
feiture.’* 

S. 6 contains the machinery for 
eviction and it is provided that a 
notice shall be served on the person 
in occupation requiring him to vacate 
the land and, if such notice is not 
obeyed, by removing or deputing a 
subordinate to remove any person 
who may refuse to vacate the same, 
the Collector may give effect to it. 
How in the teeth of that provision 
anybody can venture to argue that a 
person who has had notice under S. 
6 and in spite of it remains in un- 
disturbed possession has been evicted 
from the land. I cannot understand ; 
and I do not think it can fairly be 
said that any judgment of this Court 
has gone that length. But the case 
is put in another and a slightly — I 
will not say more plausible — but a 
slightly less unarguable way. It is 
said that the illustrations contained 
in the Explanation to 3. 14 of the 
Act were not exhaustive and that a 
person may be aggrieved by proceed- 
ings under this Act, when these pro- 
ceedings lo not amount to an assess- 
ment, penalty, eviction or forfeiture. 
Assuming that argument to be sound, 
the plaintiff in th's case put forward 
as the thing, which she deemed to be 
aggrievid by, not the notice at all 
which might have been a mere brutum 
fulmen, which might have resulted in 
nothing whatever in the future, but 
by a tangible definite order of the 
Deputy Collector received by her on 
the 2nd of October, 1919. ordering 
her to quit. How it can be said that 
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the plaintiff must be deemed to be 
aggrieved by the earliest stage of the 
proceedings, vshen she did not choose 
to be aggrieved by it, I cannot appre- 
ciate. It is argued that though she 
says &he was not aggrieved by the 
notice, she obviously was aggrieved 
by it, because she petitioned the 
Deputy Collector to withdraw it. or to 
review it. It seems to me that, as 
suming that to be so, it does not in 
the least preclude her from saying. 

“Well, if I was aggrieved by tbe notice in 
the sense that I put in a petition against it, 
that is not what I am quest oning in this suit 
here. 1 am aggrieved and for the purposes 
of this suit I am solely aggr eved by the 
order of the Deputy Collector of the 2nd of 
October, i919.‘’ 

How anybody can den> her the 
right to elect as to which stage of 
the proceedings she should complain 
against passes my comprehension. 
In my judgment, the Full Bench 
dtci'ion in The Secretary of State for 
Jrviia V. Assart (1) has no bearing on 
this point whatever, because there 
was a question a? to when there had 
been an infringement of the plain- 
tiff’s right ; and the plaintiff had a 
continuous cliain of proceedings 
which began by his actually paying 
money out of his pocket in answer to 
a demand. To my mind, the Full 
Bench decision lo bearing on this 
point whatever. 

The appeal must be allowed ind t e 
suit remanded for retrial. The ap- 
pellants will have their oost^ of this 
appeal and in tho Lower Appellate 
Court in any event. The Court fee 
will b© refunded to tbe appellants. 

Ramesam, J. *— I entirely agree. 
Assuming that all the causes of 
action that may arise under the 
Act are not exhausted by the 
Explanation to S. 14 and assum- 
ing that a declaratory suit filed on 
account of proceedings taken under 
the Act also falls under S. 14, it is 
open to the plaintiff’ to deem herself 
aggrie\ ed by whichever one of several 
proceedings taken against her slie 
may choose. 

In the case in The Secretary of 
State for India v. Assan (1) the plain- 
tiff v^-otually made a payment. In a 

(1) I19ig 3« Mad. 727—30 M. L. J. 255—19 

M. L. T. 157— 32. 1. C. 755— (1916) 1 M. 

W. N.167— 3 L. W. 238. 


case where a penal assessment has 
been paid, it may be that it is not 
open to a plaintiff to say that he does 
not deem himself aggrieved by that 
payment, that he can ignore that 
payment and that he deems aggrieved 
by a later proceeding, because pay- 
ment of money to another person in 
token of his proprietorship is practi- 
cally a loss to himself and a recogni- 
tion by him of the adverso title of the 
other. But in a case where there are 
a series of proceeding?., being mere 
notices without any further attack 
against the title and enjoyment of 
the plaintiff, it is open to th© plaintiff 
to choose the last of these things and 
say that he deems himself aggrieved 
by this and not by the earlier pro- 
ceedings. I am aware there are some 
cases, which though they may not 
arise under the Act, imply that it is 
not open to a person seeking a 
declaration to so choose, but I do not 
agree with them In this case, in 
paragraph 9 of the plaint, the plain- 
tiff has clearly stated that the dis- 
missal of her petition by the Deputy 
Collector and the communioation of 
the 2nd of October, I9l9, is the prD- 
ceeding on which, the cause of action 
arose, which means that she folt 
herself aggrieved only by this and 
not by any earlier proceeding, for a 
declaratory suit. T.. at being so, this 
second appeal must be allowed and I 
agree to the order proposed by ray 
Lord the Chief Justice. 

S. -4. No. 1341 0/1H21. 

Coutts Trotter, C. J. — Same judg- 
ment as in the connected S A. N'o. 919 
of 1921. There will be a similar ^rder 
as to oo,‘ts and refund of Court fee. 

Ramesam. J. — I agree. It is con 
tended by the learned Government 
Pleader in this case that there is an 
admission in paragraph 4 of the 
plaint that tbe plaintiff deemed her- 
self aggrieved on the i9th of March, 
1919 ; but seeing that a declaratory 
suit is an optional one and not com- 
pulsory, the view I take in such 
matters is that a person who wishes 
to file a declaratory suit has the 
right to say which of several pro- 
ceedings taken against him (not 
amounting to adve.se possession or 
enjoy mentj is the particular proceed- 
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ing, by which he deems himself 
aggrieved, for the purpose of filing a 
declaratory suit. In this case, it may 
be that the plaintiti was aggrieved 
by several prooeer^ings ; but of these 
she chooses only the proceeding of 
the 26th of May, 19l9, as the one by 
which she felt herself aggrieved for 
the purpose of filing the declaratory 
suit and not the earlier proceeding of 
the 19th of March, 1919. That being 
so, this second appeal is governed by 
the judgment in Second Appeal No 
949 of 1921. 

Appeals allowed. 
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CooTTS Trotter, C. J. and 

Ramesam, j. 

Venkatramano Pat — Plaintiff — Ap- 

pellant. 

V. 

Sampa alias Santappa Mallayija and 
others — Defendants to 4 -Respondents 

S. A. Nos. 410 and 411 of i92L, Deci- 
ded on 26th February 1924, against 
the decrees of the Court of the Subor- 
dinate Judge of South Kanara 

Religious endowment-Leaae by trustee of 
endowed propertibS is valid for his lifetime 
or the period of his holding office. 

It is quite oommoo for persons in the 
position of trustees of religious *Dd obari- 
table endowments to niake lease of such 
property. These can be recognised as being 
TaUd for the life of the lessor or the trustee 
or what is equivalent to his life his ooLtiou- 
anoe in the trust aad to construe words 
apparently wider in import as limited to the 
lifetime of the lessor qua trustee. Where there 
are no extravagant words in the instrument 
indicating a permanent lease such as znulgeni 
ete. or other technical phrases of that import 
the transfer should be deemed to end at the 
trustee's death or his ceasing to bold office. 
Courts should strive, where they can, to put 
a liberal oonstruotion upon the instrument 
ut res magis raleat guam pereat so as to 
uphold it and carry into effect the intention 
of the parties, 1. P. 837 0, 2 ] 

B, Sitarama Rao — for Appellant. 

S, T, Srinivasagopalachari — for Res- 
pondents. 


Coutts Trotter, C. J. — I desire to 
say not one word more than is neceM- 
sary for the docision of this case, 
because I am free to admit that I do 
not understand what the judgnient 
of their Lordships of the Privy 
Council in Vidya Varuthi ThirHia v. 
Ba/uswd mi Iyer (1) enjoins upon us; 
but it appears to me that this 
much is clear that the real line 
of cleavage in this case is — 
Are we to treat this instrument 
as being absolutely clear and, there- 
fore fettering us in its construction, 
or as something capable of passing a 
qualified estate in the property to the 
tenant ? It is quite common for 
persons in the position of trustees of 
religious and charitable endowments 
to make lease of such property and 
the common current of decisions in 
this presidency has always been to 
recognise those as being valid for 
the life of the lessor or the trustee, 
or, what is equivalent to his life, his 
continuance in the trust and to con 
strue vords apparently wider in 
import as limited to the lifetime of 
the lessor qua trustee. That is what 
we propo .- 3 to do here. Tnere are no 
extravagant words in this instru- 
ment indicating a permanent lease 
such as mulgeni, etc.^ or other 
tecnnical phrases of that import and 
we think that the Courts should strive 
W'here they can, to put a liberal 
construction upon the instrument 
ut res magis valeat quam pereat so as 
to uphold it and carry into eifect the 
intention of the parties. That being 
so, no question of limitation arises, 
and we must reverse the deci- 
sion of the Court below and give 
a decree to the plaintiff for posses- 
sion of the suit land with mesne 
profits from the date of the District 
Munsif’s decree at the rate awarded 
by him until possession is given. The 
Appeal is allowed with costs through- 
out. 

There will bq a similar decree in 
Second Appeal No. 411 of 1921. 

Ramesam, J.. — I agree 

Appeal allowed. 
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Krishnan, J. 

Bandaru Chellamma — Plaintiff — 
Appellant. 

V. 

Dungala Pentayya — Defendant — 
Respondent. 

S. A. No. 852 of 1921, Decided on 
I5th February 1924, against the dec- 
ree of the Court of the Subordinate 
Judge of Vizagapatam. 

♦ (o) Landlord and Tenant — Occupancy 
rights— Burden of OTO->f i$ on party setting up 
— Mere length of tenancy is no proof as also 
mere reclaiming jungle land in eemindari. 

A tenant who lets up an ocoupaocy right 
has to establish t. By mere length o. teuancy, 
no osoupa icy right can b3 acquired. Because 
a 111 ;n reclaimed some land in a Zamin ari 
and made it cultivable land h thereby does 
not get parmanent occuoan v bts 

IP.C. 1. 828, 2 P. 829, 0. 1.1 

★ (b) Zamindar—F rest— Land Tenures. 

Zamindar owns absolute estate in forests in 
remindary. [p. 828, O. 2.) 

Y. Suryanarayana—ioT Appellant. 

B. Satyanarayana and R. Narsimham 
— for Respondent. 

Judgment. — In this case the plain- 
tiff is a pattahdar under the Zamindar 
of Viziariagaram. He brought this 
suit for the recovery of rents from 
the defendaj't a& well as for ejecting 
him from his holding. The land is 
situated in .leroyiti village within the 
Zamindari Kstate. The first Court 
granted a decree both for the rent and 
for ejectment, but, on appeal, the 
Subordinate Judge has reversed the 
decree so far as the claim for eject- 
ment goes, on the finding that the 
defendant has occupancy right in the 
land and that he is not therefore 
liable to be ejected. The question 
argued before me is as to the exis- 
tence of the defendant's occupancy 
rights. 

According to the rulings of the 
Privy Council, the latest of which 
is in appeal No. 46 of 1922 in a case 
which went up from this Court, a 

I tenant who sets up an occupancy 
right has to establish it. The facta 
appear to be that the lands in questiCn 
in this case were originally forest 
lands in the Zamindary. As regards 
Buoh lands it was laid down by this 


High Court in Arunachal'i Amhalam 
V. R. G. Orr. (1) that the Zamindari 
owns an absolute estate in it. The| 
lands in question seem to have been 
reclaimed by the defendant's father 
somewhere in 186S and converted into 
cultivable lands and the evidence also 
shows that he had been in possession 
of the lands till his death and was 
succeeded in possession by the present 
defendant, his son, who has continued 
in possession ever since. The occu- 
pants paid rent first of all to the Musla- 
jari or leaso holder from the Zamin- 
dar and since 1898, when the plain- 
tiff obtained his patta they have been 
paying rent to the plaintiff. The rents 
have not been invariable as would 
appear from the receipts that are pro- 
duced, exhibit 1 series in 1814. The 
rent was enhanced from Rs. 35 to Rs. 
55 by the plaintiff, and as the defend- 
ant did not pay that, a Small Cause 
suit was brought for the purposes and 
a decree obtained. The rent was en- 
hanced, because it would seem that 
some of the lands were converted 
from dry lands into wet lands. There 
is no other circumstance in this case 
from which any inference as regards 
the permanent occupancy right can 
be drawn. It seems to me that these 
circumstances .ire not sufficient to 
justify an inference that the tenants 
had originally an occupancy right 
which is continuing. By mere length 

of tenancy no occupancy right can be 
acquired. 

The circumstances whi^h have been 
proved here do not seem to me to 
justify any conclusion that the tenants 
have obtained occupancy rights in 
the land, but it is contended before 
me, on the authority of the ruling in 
Cheekati Zamind tr v. R'lnasoorn 
Dhora (2) and similar cases, that I 
must presume that as soon as a per- 
son enters upon a Zamindari land and 
converts that land into a cultivable 
land by that fact alone he acquires a 
right permanent occupancy. What- 
ever the old view might have been on 
the point, that view can hardly be 
supported now after the Privy Coun- 
cil ruling in Suryanarayana v. Patanna 

(1) ■ )L > ] 40 Mai. 722—29 I.G. 634—33 M.l^ 

. 407. 

^3) I1900J 23 Mad. 318. 
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(3) where their Lordships say at page 
1019 that the assumption that the 
ownership of the soil in India was 
not in the sovereign or ruler and that 
the right of the ruler was confined to 
a right to receive as revenue a share 
in the produce of the soil from the 
cultivator is an assumption that no 
Court is entitled to make and in sup- 
port of which there is no reliable evi- 
dence. They also point out that such 
an assumption as contended for, in 
that case, was not recognised in Re- 
gulation XXXI of 1802 and the words 
of that regulation are quoted by their 
Lordships. It has been held by this 
Court in Nandigam Subbarayulu v. 
Kannain Saheb (4) that this observa- 
tion of their Lordships of the Privy 
Council which referred to Reddi kings 
refers equally well to the Zamindars. 
In view of this ruling of the Privy 
Council and the subsequent ruling of 
the Madras High Court I do not think 
[ can support the position that, be- 
cause a man reclaimed some land in 
a Zamindari and made it cultivable 
land, he thereby got permanent occu- 
pancy rights. What then is the basis 
of this claim for permanent occupancy 
right that the defendant puts for- 
ward ? The mere fact of the length 
of his possession will not do. The 
Estates Land Act cannot be said to 
have given him a right of occupancy 
at all ; for at the- time the Act came 
into force it was the plaintiff, and not 
the defendant, who had a right in the 
land under the patta he got from the 
Zamindar and was holding the land. 
Though the defendant was in actual 
occupation of the land he was occu- 
pying it only as a tenant of the plain- 
tiff, and he would be only an under 
tenant of the plaintiff, the ryot, and 
could not therefore claim to have any 
occupancy rights at all. 

In these circumstances it seems to 
me that the or ly decree that can be 
passed in this case is a decree allow- 
ing the ejectment of the defendant. 
The decree of the Subordinate Judge 

(3) [1918141 Mad.1012— 45I.A. 209 -35 M. 

L.T. 30— (1918) M.W.N. 859—23 C.W.N, 

273—9 I/.W. 125— 29 CX.J. 153—35 M.L. 

J. 685—48 I.0. 689—21 Bom. L.R. 547— 

(P.C.) 

(4) 11919] M.W.N. 836—54 l.C. 23. 


to the contrary must therefore be set 
aside and that of the District Munsiff 
restored with costs throughout, 

Decree set aside. 
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Jackson J. 

Rajogofxda hje .■ — Plaintiff — Peti- 
tioner. 

V. 

Thathayya ArunachdUt Tyar and 
others — Defendants-HespondeiUs. 

Civil Rev. Petition No. 155 of 1921, 
Deciiied on 10th March 1924, from 
the decree of the Court of the Sub- 
ordinate Judge of Tanjore. 

% CoTtrfbuiion — C c^defendahts are liable 
fer coniribution. 

Whenever joint defendants fail in a suit 
they bhould not in all cases be treated as tort- 
feasors. Thf y are entitled to contribution as 
between them where they are oot joint tort 
feasors. [P. 830, C. ij 

T. L. Venkatarama Aiyar^ V. Nara~ 
yanaswami Aiyar and R. Sethurama 
Sastri — for Petitioner. 

K. Rajah Aiya) — for Respondents. 

Judgment. — In Small Cause Suit 
No. 1494 of 1919, on the file of the 
Court of the Subordinate Judge of 
Tanjore, Plaintiff sued for contri- 
bution. In O. S. No. 409 of 1906, on 
the file of the Court of the District 
Munsif of Tiruvadi, he has su^d as 
defendant No. 6, along with defen- 
dant’s deceased father of the present 
defendants, Nos. 3 to 8, and defendant 
Nos. 1 and 2 who are also defendants 
Nos. 1 and;2 in this suit. The costs 
were recovered from plaintiff and he 
sued for contribution. 'Ihe lower 
Court has dismissed the suit, on the 
ground that defendants Nos. 2, Sand 
6, in O. S. No. 409 of 19C6 were joint 
tort'feasors, and plaintiff files this 
petition for revision ( 1st defendant 
pleaded payment and the point was 

found against him ). 

There is authority for holding that 
there can be no decree for contribu- 
tion among joint tort-feasors vide 

Mmija V. Kadugochen (l), Oobind 
Chunder Nundy v. Srtg obmd Chow - 

• , 


(1) [1884] 7 Mad. 89 


) 
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dhry ( 2 ). though that authority is 
shaken by the observations of Lord 
Herschell in Pahner v. Wickand 
Puitpyioytoion Steam Shipping Co. (3), 
quoteed in Siva Panda v. Jujusti Pan a 
(4). However, assuming that the 
authority holds good, there remains 
the question of fact whether these 
defendants in O. S. No. 409 of 1906, 
ai*e proved to have been joint tort- 
feasors. 

The 2nd defendant actually pleads, 
in his written statement, that he 
made a fraudulent defence, but that 
plea has no evidentiary value, and 
can be ruled out. on the principle 
nemo allegors furpitudinern anam est 
and tend us. 

Respondents Nos. 3 to 8 are 
children of defendant No. 5 in O. S. 
No. 409 of 1906. In his judgment, in 
that suit, the Munsif held that defen- 
dants Nos. 5 and 6 were estopped 
under S. 317 of tbe old Code of 
Civil Procedure from pleading that 
the purchase of certain items was 
benami. He also found that the story 
was untrue, and did not believe that 
the father of 6th defendant paid a 
moiety of the purchase money. The 
appellate Court found that plaintiff’s 
evidence was defective, and that of 
defendants Nos. 5 and 6 was not 
sufficient to justify an affirmative 
conclusion. The Munsif also found 
that 2nd defendant acted under the 
influence of defendants Nos. 5 and 6. 
On these findings, it would be impos- 
sible to have a definite charge of 
perjury against defendants Nos. 5 and 
6. The most that can be said is that 
they failed to convince the Court that 
their contention was true, and no one 
suggests that whenever joint defen- 
dants fill in a suit, they should be 
treated as tort-feasors. Accordingly, 
I find that plaintiff is entitled in law 
to claim contribution as sued for. 
The petition is allowed with costs to 
petitioner throughout. 

Petition allowed. 


<2) 1897) 24 Cal. 330 = 1 0. W. N. 179. 
«S) (1894) A. C. 318. 
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1924 MADRAS 830 

Krishnan and Odgers, .TJ. 

Kumaraswami Nadar — Appellant. 

V 

Venkataswamy Koundan ant! mrto- 
ther — Respondents. 

A. A. O, No. 406 of 1921, Decided 
on 11th October 1923, against the 
Order of Dt. Court Madura in C.M.P. 
No. 281 of 1920. 

Provincial Insol. Act, (V of 19B0) — Official 
Receiver is not a necessary party in appeal 
though he may, if he chose, claim to be heard — 
D J. can act on evidence recorded by him. 

Other creditors opposed a claim of one cre- 
ditor in proce'^dmgs be ore tbe official Recei- 
ver. The creditor on failure appealed to the 
District Court without making the Official 
Receiver a party. 

Hfld. that there was no illegality and that 
the District Judge could act on tbe evidence 
recorded by the official receiver who however 
could, if ho chose, appear and claim to be 
heard. [P831C1J 

K. S. Champagesa Aiyangar — for 
Appellant. 

K- V. VenkatasubramanCa Aiyar — 
for Respondents. 

Judgment. — This appeal arises 
from an application, made by the 7th 
creditor, in the Insolvency proceed- 
ings, of one Thirumula Gounden. The 
seventh creditor claimed to prove for 
Rs. 7,000. The Official Receiver allo- 
wed the claim in part but disallowed 
it in respect of the amount claimed 
under the promissory note Ex. B. 
The creditor then applied to the 
District Judge, under S. 68 of. the 
Insolvency Act, against the order of 
the Official Receiver and prayed that 
the whole of his claim may be allow- 
ed. The learned District Judge, after 
considering the circumstances of the 
ca e and the evidence, has granted 
him his prayer and the present ap- 
peal is by the 15th respondent, ano- 
ther of the creditors. 

Two points have been taken before 
us, as vitiating the order of the Dis- 
trict Judge altogether The first is 
tbatthe ord er waspassedwithoutmak- 
ing the Official Receiver a formal 
party to the applicatior, before the 
District Judge. The creditors appa- 
rently were all made parties and 
notice had been given to ail the ere* 
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diiors ; including the 15th respondent, 
the appellant now before us. He ap- 
peared before this District Judge and 
opposed the claim of the 7th creditor 
Apparently the Otficial Receirer was 
not made a formal party respondent 
to the application before the District 
Judge, but we do not think that that 
can be treated as in any w.xy materi- 
ally affecting the order of the Dis- 
trict Judge. It was open to any of 
tha creditors, either to appear them- 
selves as the 15th creditor did, to op- 
pose the proof tendered by the 7th 
creditor before the District Court, or 
to have moved the Official Receiver 
to represent the whole party of cre- 
ditors before that Court and to state 
their objection to the proof tendered. 
The Official Receiver is after all an 
officer of the Court and there is no 
provision in the Insolvency Act, so 
far as we can see, which makes it 
obligatory on the District Court to 
have the Official Receiver made a 
formal party to these proceedings. 
If the Official Receiver wanted to be 
heard, there would have been no diffi- 
culty whatsoever in the matter, as 
we have no doubt that the District 
Judge would have heard him. The 
Official Receiver has been made a 
party to this appeal before us, but 
he has not come here, and complain- 
ed that he has been prejudiced in any 
way by his not being heard on this 
matter in the lower Court. Reliance 
has been placed on Manglury Sivara- 
■miah v. Singumahanti Bhujanga Rao 
(1), by the Appellant's Vakil in fa- 
vour of his contention ; but there we 
notice that the Official Receiver was 
directed to execute a document in fa- 
vour of the creditor who required 
that the whole of the assets of the in> 
rsolvent should be transferred to him, 
in accordance with an agreement, 
which be entered into with the insolvent 
before insolvency. Whether, in such 
a case as that, the Official Receiver 
should be formally made a party and 
his objection heard or not, we need 
not consider it here ; for, in the pre- 
sent case, wo see no reason why the 
Official Receiver should have been 
made a formal party as, in the cir- 
cumstances of this case, it was as 

(Dime) 39 Mad. 5W— 30 T, O. 703— 18 M. 

L. T, 300. 


already stated, open to him to 
have come up and stated any objec- 
tions that he might have had to the 
proof tendered. VVo miy state that 
he knew of the proceedings that were 
going on in the Insolvency Court it- 
self. In the-e circumstances, the first 
objection is not a val d one and is 
overruled. 

The next objection is that District 
Judge acted upon some statements, 
made by the party before Official Re- 
ceiver. Here again, the District 
Jugde was considering the propriety 
of the action of the Official Receiver, 
who had taken the evidence that was 
laid before liim and the question 
which the District Judge had to de- 
cide was whether, on that evidence, 
the Order of the Official Receiver was 
a right one and should be supported. 
The case cited by the Appellant’s 
vakil, Chinna Meera R')wther v. Ku- 
marachiikravarthi Aiyangar (2), had 
reference to an application under 
S. 36 of the old Insolvency Act and 
related to the annulment of a do- 
cument, which the Official Receiver 
had applied to the Court to annul. 
The Official Receiver was himself the 
applicant and it was held that any 
statement taken by him could 
not be treated as evidence, because 
the matter itself was bein-g tried be- 
fore the District Court, as a matter 
between the alienee on the one side 
and the Official Receiver on the other. 
Such is not the position here at all. 
Here the District Judge is merely 
CO nsidering the correctness of the 
order of the Official Receiver ; 
and in such a case as this, we do not 
see any objection to the District Judge 
acting on the evidence given before 
the Official Receiver. Nor is there 
any provision in the Act itself for 
necessitating the District Court to 
take fresh evidence in such matters. 
We do not say that it would not have 
been open to the District Court to 
take such evidence, if it thought it 
desirable to do so; but there is no 
provision laying down any obligation ’ 
on the District Court to do so. In 
these circumstances, the two objec- 
tions that have been raised t® the 
order of the Lower Court fail. 


(2) 11916J 36 1 . C. 906. 
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On the merits, the only argument 
addressed to us is chat, as in a previ- 
ous amendment proceeding, this cre- 
ditor has given up his interest 
in the land, so far as his mortgage 
was concerned and agreed to treat 
himself as an unsecured creditor, for 
the amount of consideration, which, 
he should prove, like any other credi- 
tor, his claim must bo looked upon 
with suspicion. What the exact rea- 
son for his doing so was we do not 
know ; but the fact that he did so can- 
not be taken as conclusive on the 
question that the mone; was not due 
as a personal debt. 

No other ground has been alleged 
against the order of the District 
Judge. We therefore confirm that 
order and dismis; this appeal with 
costs of the 7th creditor to be paid by 
the 15th creditor. 

Appeal dismissed ^ 
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Krishnan, J. 

A, Subhayya — Defendant — Appel- 
lant. 

V. 

Sree Raja Venkataramiah Apparao 
Bahadur Zamindar Garu an i another- 
Plaintiffs — Respondents. 

S. A. No. 1105 of 1921, Decided on 
19th February 1924, against the 
decree of the Sub. Judge of Kistna 
Ellore- 

Madras Estates Land Act, S, 162 («) — Wa*te 
land that can be cultivated is not raiynti land — 
Mesne profits iherefore can be determined by 
Civil Court. 

'When the definition of raiyati lands speaks, 
of cultivable lands it oseans land 
that is ordinarily and usually cultivated and 
it does not refer to waste land though even 
waste land can at times be cultivated with 
labour and expenditure of mo ey. Mesne 
profits ofeuoh waste lands can tiierefore be 
ascerta'ned by the Civil Court. [P. 832, C. 2j 

~K. Kammanna—foT Appellant. 

T. Ramachandra Rao — for Respon- 
dents. 

Judgment. — In this case the point 
taken before me is that Civil Courts 
have no jurisdiction to grant mesne 
profits in the way the lower Courts 
have-done as the plaintiff s are entitled 
only to such profits as can be claimed 
under clause 2 of S. 165 of the Madras 


Estates Land Act under which mesne 
profits have to be ascertained by the 
Collector under S. 45, and reliance is 
placed upon the ruling in Kotikala- 
pudi Rattayya v. Venkataramayya 
Appa Rao (1), if the land in question 
were ryoti land the argument may bo 
sound, but the finding of both the 
lower Courts is that this land is not 
ryoti land because, it is not ordinarily 
cultivable. The learned appellate 
judge says that it is a sort of waste 
land usually submerged in water in 
the rainy season and not under culti- 
vation at all On that finding S. 163 
will not apply and there will be no 
ground for objecting to the Civil 
Courts ascertaining the mesne profits 
due. It is however contended before 
me that as the land has been actually 
cultivated by the appellant for some 
years, it must be taken to be culti- 
vable land, and being in a zamindari 
estate, it must be treated as a ryoti 
land and the findings to the contrary 
by the District Judge should not be 
accepted. Kyoti land is defined in the 
Estates Land Act as meaning culti- 
vable land in an estate other than 
private land but does not include 
tank beds, thrashing floor etc. It 
certainly does not include waste land 
where no cultivation is ordinarily 
carried on. In S. 6 clause 4 waste 
land and grazing land are treated as 
lands in which a person cannot get 
permanent rights of occupancy. This 
has been pointed out by the learned 
judge in Raja of Venkatagiri v. 
Ayyappa Reddi (2). Their observa- 
tions are found at pages 740 & 741. 
V/hen the definition of ryoti landl 
speaks of cultivable land it seems to| 
me that it me^ns land that is ordi- 
narily and usually cultivated and does 
not refer to waste land though even 
waste land can at times be cultivated 
with labour and expenditure of money. 

I think that the finding of the lower 
Court that this land is not ryoti land 
is correct. 

The second appeal fails and is dis- 
missed with costs. 

Appeal ilismissed. 


(1) [1920] 39 M L.J. 571 = 1920 M.W.N. <02 = 
12Ii.W. 573 = 28 Vl.L.T. 279. 

(2) 119131 38 Mad. 738 = 14 M.L.T 405 = 31 

I.C. 533 = (1913) M.W.N. 919 = 35 M.L.J. 
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Vbnkatasubba Rao, j. 

Chidambara Gurukkal — PlaiDtiff-Appel- 
lant. 


V. 

Sivagnanasundaram Pillai and others — 
— Defendants Respondents. 

S. A. No. 362 of 1921 decided on Sfch 
February 1924 against the decree of the 
2nd Additional Sub-Judge of Coim- 
batore in A. S. No. 5 of 1920. 

(a) Inam— Presumption as to grant. 

There is uo preeumplioo tbai an loam grant is 
grant of the land revenue only aod eaob oase must 
be decided with relerenos to ibe oiroumstanoes 
oonneoted with it. [P. 833, C. ti.] 

(b) Land Tenure— Permanent tenaneg—Evi' 
denee— Nature of tenancy at inct^tson is the best 

proof. 

Aots and oonduot of parties indioating perma- 
nency, SQob as ooDlinuanoe of land in same 
hands for a long time at a low and unvarying rent 
are proof of permanent tenanoy. 

The Court has to find whether the tenants* 
predeoeseors possessed ocoupitnoy rights at the 
inception of the relation oi the parties, and not 
whether there was a subsequent change in those 
relations. When the origin of the tenancy is not 
known, evidence of the aots and oonduot of the 
parties oonetituteH the best and the only evidence 
to prove the nature of the tenanoy. The court is 
entitled to infer from the continuance of laud in 
the same hands at a low aod unvarying rent, 
permanent rights of oooupanoy. [P. 634, Gls. 1 
and 3.] 

S. T. Srinivasagopalachariar — for Appel- 
lant. 

T. M. Krishnaswamy Aiyar — for Respon- 
dent. 

Judgement. — This appeal arises out of 
a suit by an Inamdar against his tenant. 

The first question to be decided is 
whether the grant to the predecessor of 
the plaintiff was of the land, or, tbe 
grantee not owning tbe Kudivaram, of tbe 
land revenue only. Section 3 (d) of the 
Bistates Land Act does not in terms apply 
because tbe suit aonoerns not a village but 
only a small plot of land. Tbe point has 
however to be decided with reference to 
considerations similar to those that would 
apply if the case fell within that section. 
If the grant were forthcoming it would be 
the most valuable evidence but unfortu- 
nately tbe grant is not before tbe Court, 
although it is agreed that the land was 
granted some centuries ago during the period 
of the Madura Sings. The learned Sub- 
ordinate Judge has on a consideration of thp 
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materials before him come to the coDcInsion 
that the Inamdars were entitled only to 
the Meivaram. I agree with him. Pro- 
ceedings connected with the Inam enquiry 
are relied upon by both tbe parties. At 
the enquiry, tbe Inamdar made tbe state- 
ment that the land was let to ryots for 
“ Kandayam " cultivation. The Subordi- 
nate Judge is of the opinion that this 
supports the defendants’ case. Tbe word, 
Kandayam, is defined as being either a fixed 
portion of tbe tax payable or rent paid in 
money as distinguished from rent paid in 
kind (see Me Lean’s Manual of Adminis- 
tration of the Madras Presidency). The 
Judge presumably thinks that tbe word is 
used in tbe loam statement in tbe former 
sense and I am not prepared to say that he 
is wrong. Tbe Inam title deed is inconclu- 
sive. It acknowledges the title of the 
Inamdar to the Inam and says that it has 
been subject to a quit rent of Bs. 2-4 0, 
that tbe loam has been hereditary but not 
alienable and liable to lapse on failure of 
lineal heirs. It then recites “on your agree- 
ing to pay an annual quit rent cf Rs. 4 4-0 
your Inam tenure will be converted 
into a permanent freehold in which case the 
land will be your own absolute property.” 
On behalf of tbe plaintiff it is argued that 
tbe use of the word “land" denotes that 
tbe original grant was of tbe soil. This 
contention, I am not prepared to accept. 
Tbe word “land” is not used with special 
reference to tbe subjects of tbe grant. Tbe 
words "Inam and * Land ’ are used in- 
differently and in tbe context no significance 
attaches to the use of tbe particular word 
“Land.” Tbe tenants are not parties to 
this document and there was no occasion 
to refer to tbe rights of tbe Inamdar as 
disr-inguisbed from those of the tenant. 
The plaintiff next relies upon a receipt 
for rent executed by himself. It refers 
to “ My loam Vengayam Kadu which 
belongs to me.” It is said that this con- 
tains an assertion by the Inamdar that be 
was tbe owner of the land. A similar 
argument was advanced with reference 
to the statement of the Inamdar made at 
tbe Inam enquiry “ tbe lands are let to 
ryo^s. ” Sven where the tenant is admit- 
tedly poss'-esad of the Kudivaram the land- 
holder refers to bis Meivaram right as 
land and therefore no inference favourable 
to tbe plaintiff can be drawn from the 
ciroumstance. It is true that there is I 
no presumption that an Inam grant is I 
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I granb of t;he land revenue only and 
thab each ease mast be decided with 
reference to the ciroumatanoes con- 
nected with it. But the Subordinate Judge 
has on a oonaiderabion of all the circum- 
stances come to the oonoluaioD that the 
grantee was not the owner of both the 
Varams, and I am not prepared to interfere 
with this finding. 

Granting that tbe Inamdar was posaeased 
of both the Varams, the next question to 
be decided is whether the defendants have 
proved the existence of a permanent 
tenancy. The Court has to find whsther 
tbe defendant’s predecessors possessed 
occupancy rights at the inception of tbe 
relation of tbe parties, not whether there 
was a subsequent change in those relat- 
ions; tbe latter alternative not having been 
suggested ; (see Seturatnam Ayyar v. 
Venkatachala Goundan (1) and when the 
origin of tenancy is not known evidence of 
tbe acts and conduct of the parties constit- 
utes the best and tbe only evidence to 
prove the nature of the tenancy (see Ismail 
Khan Mahomed v. Jaigun Bibi (2). It has 
been contended that permanence, if claimed, 
must be established and that tbe burden of 
proof lies on the tenants. Tbe learned 
Subordinate Judge has found that the true 
inference from the facts proved is that tbe 
tenure is permanent and not precarious. 
Granting that tbe onus is on the tenant tbe 
' Subordinate Judge has found that the 
defendants have made out their case and 
I am nob prepared to disturb his finding. 
For at least three generations the defend- 
ant’s family have been occupying the land 
without any alteration in tsrms and 
during that period tbe rent has been 
far below the economic rent and a 
uniform and fixed rent has been paid. 
Tbe plaintiff has not been able to give 
any evidence that at any time a different 
rent was paid or the rent was ever enhan- 
ced. It is suggested on bebatf of tbe 
plaintiffs that they were absentee landlords, 
that when they went to tbe village of tbe 
defendants, the latter who were karnama 
attended bo the wants of the plaintiffs and 
that it was likely that a low root was fixed 
on account of these considerations. This 
has nob been aoooptad by the lower 


appellate Court as an explanation. The 
facts suggested on tbe one aide and the uni* 
form and low rent on the other have not 
been shown to be related as cause and 
effect. It is quite as likely that because 
the defendants and their ancestors have 
bean tenants of tbe plaintiff’s family tbe 
former have from time to time rendered 
small services to tbe latter. The Judge I 
was entitled to infer from tbe continu- I 
ance of the land in tbe same hands at a I 
low and unvarying rent, permanent rights I 
of occupancy Ponniah Nadan v. Deivanai | 
Ammal (3) and Palaniandi Malavarayan 
V. Vadamalai Oiayan f4). In tbe result 
the second appeal fails and is dismissed 
with costs but subject to the following 
reservation. The defendants do not objeot 
to a decree being passed in favour of the 
plaintiff for the rent admitted by them to 
be due, and I accordingly pass a decree for 
Bs. 54. With this modification the lower 
Appellate Court's decree will be confirmed. 

Avpeal dismissed. 

(3) (1916) 36 M L.J. 463 = 9 L W. 463=63 1 0. 

347 = 86 M.L T. 3H. 

(4) (1916) 3 L. W. 733= iS 1.0. 966. 
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Kuppakkal — Defendant- Appellant 

V. 

Mathan Chettiar and others — Respond- 
ents. 


S. A. No. 1176 of 1921, decided on the 
6th March, 1924, against tbe Decree of the 
District Court of Coimbatore, in A. S. 
No. 92 of 1921. 


Eaument^ Right o1 \toay^8<iUd$td dtscribittg 
southern boundary of the land conveyed as pathway 
to be reserved — Vendee entitled to right of way on 
the land forming sowhern boundary though no 
pathway might actually have been set apart by ven- 
dor — Deed— Construction— Basements Act. 3. JS. 

Where in a sale-deed the eoathera bonodacy of 
tbe site ooaveyed wee deaoribad to be ^'pathway 
16 feat in breadth which I am going to sec apart**. 

Beld, that the vendee was eotUied to an inde- 
feasiMe right of way on the land which formed Che 
soathera boundary, tlioaRh no pathway might 
have been aotnally set apart by the vendor. 
CP. 836. O. 9.3 


<1) (19i0) 43 Mad 667-47I.A. 78 = (1930) M.W.N. 
61-97 M.h.T. 102=11 li.W. 399 = 38 
M L.J. 476 = 93 Bom. L.R. 678 = 56 I.G. 
117=18 A. I* J.707 (P.O.) 

(3) (1900) 97 Oal. 670 = 4 C.W.N. 910. 


T. B. Venkatrama Sastry and C. V, 
Mahadeva Aiyar — for Appellant. 

A. Krishnaswamy Aiyar and K.V. Bama^ 
cfiandra Aiyar — for Respondents. 
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Judgment : — One Hangaawami Cbebty 
sold to the 1st defendant under Eshibit I, 
dated 26tb June, 1917, a strip of Und about 
102 feet long and 21 feet wide having a 
frontage on a public road out of a large 
'block of building vacant site of which he 
was tbeowoer. The portion purchased by 
the Ist defendant I shall call site No. A. 
The land exclusive of site No. A may. for 
the purposes of this appeal, be regarded as 
OODsisting of two parts : (1) Tbe portion 

south of and contiguous to what was sold 
to the 1st defendant opening also on tbe 
public road (this 1 shall call site No. B) , 
and (2) tbe bulk of tbe property at tbe back 
of tbe site No. A acd tbe site No. B to 
which access from tbe road was over the 
said site No. B. (this I shall call site No. Cj. 

Three days subsequent to tbe sale of site 
'No. A, Rangaswami Chetty sold the 
remainder of tbe block, sites Nos. B and C. 
to certain persons from whom tbe present 
plaintiffs derive title. On the site No. C 
the plaintiffs constructed a ginning factory. 
The Isb defendant, to start with, built a 
small house facing tbe road on her own 
site, site No. A, leaving the rest of her land 
at tbe back of her house as an open space. 
She then built another bouse on the vacant 
land and as it has no frontage on the road, 
she claimed a right of way over the site 
No. B. 

Tbe short question to be decided is, 
whether she is entitled to this right of 
way ? The basis of her claim is the fact 
that in tbe sale- deed executed in her favour 
the southern boundary of the site conveyed 
to her is described to be “ Pathway 18 feet 
in breadth which I am going to set apart,’* 
The lower Courts having negatived her 
right, she has preferred this second appeal. 
It is found that there were negotiations at 
the same time in regard to the sale to the 
lat defendant as well as to the plaintiff's pre- 
deoessors'in'title. Whether the 1st defend* 
ant has acquired ('•be right she claims, de* 
pends entirely upon the oonstruotion of the 
conveyance in her favour. In regard to the 
surrounding oircumstanoes. two facts seem, 

• in my opinion, to be of outstanding impor* 
tance. (1) The land sold to tbe Ist defend- 
ant was about 102 to 105 feet in length 
and it was vacant building land. It was 
not to be expected that the 1st defendant 
would only build one house upon it. If 
more than one house was to be built, the 
r access to tbe house at the back of the first 
, house would naturally be over tbe site 


No. B. (2) Tbe sites B and 0 were not 
laid out in building plots, but on tbe con- 
trary they were regarded as forming one 
block to be conveyed to one purchaser. 
Tnat being so, there was no significance io 
describing site B as an intended pathway 
unless it was a pathway iobended also for 
the use of the Isb defendant. 

These two ciroumsbancds strongly sup- 
port the Ist defendant’s case. Oa a 
oonstruotion of the words relied on I am 
of the opinion that her contention must 
-prevail. In E spicy w. Wilkes (1), Kelly, 

0. B., quotes with approval the following 
observations of Mansfield, 0. J., in Roberts 
V. Karr (2; ; — 

“ If you (the lessor) have told me in 
your lease this piece of land abuts on the 
road, you cannot be allowed to say that 
the land on which it abuts is not a road." 

In tbe same case tbe observations of 
Lawrence, J. are also cited: — 

"If a man buys a piece of ground des- 
cribed as abutting upon a road, does be not 
contemplate the right of coming out into 
tbe road through any part of the premises?" 
The facts of Espley v. Wilkes (1) are these : 
Tbe plaintiff demised by a lease under 
which tbe defendant claimed " All that plot 
of land bounded on tbe east and north by 
tbe newly-made streets a plan whereof .is 
indorsed on these presents " On the indorsed 
plan tbe site of the new street was shown 
and was marked as "new streets." The lease 
contained covenants by tbe lessee to build 
two bouses on tbe land. Tbe plaintiff 
afterwards granted to the defendant a lease 
of tbe land comprised in the site of one of 
the proposed new streets and tbe plaintiff 
inclosed tbe land so that tbe defendant 
was unable to reach tbe east side of bis 
premises. In an action against tbe defend- 
ant for pulling down this obstruction, it 
was held that under tbe dafeodant’s lease a 
right of way was granted along tbe site of 
the proposed new streets to bis premises. 
Kelly, 0. B. observed that the grantor was 
estopped from denying that tbe strips of 
land, his property, were what he described 
them to be, that is tosayi " streets " which 
they could not be unless there i^ a way 
through and along them. In Roberta v. 
Karr (2) which is referred to in Espley v. 
Wilkes (1), it was held that the grantor 


(l) (1873) L.B. 7 Ex. 398-41 L.J. Br. 841-3S 
L.T. 918. 

(3) 1 Taant. 496-10 R R. 69?< 


K 
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and those claiming from him wore oon- 
oladed from preventing the grantee to come 
out into the road over the strip of land 
then in question. 

In Furness Railway Company v. Cum- 
herland Co-operative Guilding Society (3). 
the land which was conveyed was at the 
date of the conveyance waste building land 
on the outskirts of a town. The plan 
showed C and M streets. The site of the 
intended streets was the property of the 
vendor. It was held that the conveyance 
granted to the purchaser a right of way. 

In Gogarty v. Horkins (4) of the two 
plots demised to the lessee, plot A was des- 
cribed as bounded on the east by ‘ an 
intended road to be 38 feet wide intersect- 
ing the said lot from lot B ”, andllot B was 
described as being bounded on the west 
“ by the said intended road 38 feet wide 
intersecting the said lot from lot A. *' Upon 
the map annexed to the lease the aforesaid 
intersecting passage was delineated as being 
38 feat wide and was described as "the pro- 
posed new road reserved by the lessor.” 
It was held that from the words of the 
lease there was to be implied a grant of an 
easement of way across the intersec- 
ting space. Harding v. Wilson (5) is an 
old case which is somewhat inconsistent 
with the rulings referred to above. But 
its authority has been doubted both in 
Furness Railway Company v. Cumberland 
Co-operative Guilding Society (3) and 
Gogarty v. Horkins (4). I have there- 
fore come to the conclusion that the Ist 
defendant ought to succeed. The plaintiffs 
propose to construct a wall on both sides 
of the pathway. This they cannot do. 
They cannot have an injunction restraining 
the Ist defendant from resisting the con- 
struction of this wall. In the plaint it is 
said chat the Ist defendant has been tying 
her cattle in the pathway and placing 
tubs and pots on the way and committing 
several acts of nuisance. It is clear that 
the Ist defendant cannot use the pathway 
for these purposes. Subject to this reser- 
vation the plaintiff’s suit must fail. 

The Second Appeal is allowed with coats 

throughout. , „ ^ 

Second Appeal allowed. 


3) 62 D.T. 144=49 J. P. 299. 

4) U906J 1 It. R. ns. ^ « V 

16) 3 B. & 0. 96 = 3 D. & R. 287 = 1 L.J (0.8.) 

E. B. 236 = 26 R. R. 287. 
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Phillips and Odgers, j/. 


P. S. Ramanadhan Chettiar {deceased)- 
and another — Appellants. 

V. 

M. G. Mohideen Sakeb — Respondent. 

A. A. O. Nos. 47 and 48 of 1922. 
decided on 28bh February, 1924, against 
the orders of the City Civil Court, Madras^ 
dated 6th September, 1921. 

Civ. Pro. Code, S. 4d'‘’Evaaion by judgment- 
debtor of arrest when able to pay ia fraud and 
extenda limitation. 

When a judgment-debtoc ie able to pay and 
evades arrest in exeoalion of the deotee, he is 
guilty of Iraud v^itbin the meaDiDg of 8. 48^ 
[P. 887, C. 1.] 

A. Krishnaswami Aiyar, N. Sivarama- 
krishna Aiyar and V. Rajagopala Aiyar — 
for Appellants. 

S. Srinivasaraghavan and F. Thyagara- 
jan — for Respondents. 

Judgment : — In this case the appellant 
is decree-holder in O. S. No. 428 of 1907 
in the Madras City Civil Court. He 
attempted to execute the decree on several 
occasions in 1911, 1914, 1917 and finally 
just as the decree was about to be barred 
by limitation, he filed the present petition 
E. P. No. 152 of 1920. In that he asked 
for the arrest of the judgment-debtor and 
also for the appointment of a Receiver in 
order to collect a debt due to the judgment- 
debtor. The arrest was ordered and 
apparently batta was paid for this arrest 
on five different occasions but on no 
occasion was the debtor found. Mean- 
while an order bad been made appointing 
a Receiver for the collection of the debt. 
After these many attempts at arrest bad 
failed, the petition was rejected on the 29tb 
of October, 1920. but it was restored to file 
on the 2Dd of December, 1920, so far as the 
application for the appointment of Receiver 
was concerned, but the Judge refused to 
issue any further warrants for arrest. An 
appeal was made against that order but 
was dismissed by this Court on the ground 
that the appellant bad other remedies. He 
finally obtained a certain sum of money by 
filing a suit against the judgment-debtor’s 
debtor but only realised a sum of Bs. 754, 
the decree amount being over Rs. 4,000. 
He then *pat ic another petition praying 
that the judgment-debtor might be arrested. 
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O. ^ P. No. 813 of 1921, but that petition 
was dismissed on the ground that it was a 
fresh application and not a continuation of 
the former application and was therefore 
barred as being more than twelve years 
from the date of the decree. An appeal 
has been hied against that order as well as 
against the final order dismissing the 
execution petition and it is urged that, 
firstly, 0. M. P No. 813 must be treated as 
a continuation of E. P. No. 152 and it is 
therefore in time and secondly, that it is 
in time by reason of the fraud of the judg- 
ment-debtor who has been evading arrest. 

The first point is one of considerable 
difficulty and we have been referred to a 
number of decisions dealing with the point, 
•but we think that it is unnecessary to deter- 
mine it in these proceedings because the 
appellant must succeed on the second point. 
It has been held so far back as in Annajn- 
alai v. Bangaswami (1) that, when a judg- 
ment-debtor is able to pay and evades 
arrest in execution of the decree, he is 
guilty of fraud within the meaning of S. 48 
orS. 230 as it then was, of the Civil Pro- 
cedure Code. This was affirmed in Syed 
Muhamad Bowther v. Somasu7idaram Chet- 
tiar (2) and the only case to the contrary is 
Seshachalam Chetty v. Rajam Chetty (3) 
which was expressly dissented from in 
Syed Muhamad Botvther v. Somasundara77i 
Chettiar. (2) We agree with the view taken 
in Syed Muhammad Bowther v. Soma- 
sundara7n Ohettiar (2) that the evasion of 
arrest is fraud within the meaning of S. 48 
and the question is whether there has been 
snob an evasion in the present case. It 
must be conceded that in the lower Court 
this point was not specifically urged, for it 
is not dealt with at all in the judgment, but 
there is a ground taken in the Memorandum 
of Appeal and there have been assertions of 
this evasion of arrest in the course of the 
proceedings, more especially in the affidavit 
of the 29th of November, 1920, in which 

it was alleged that the judgment-debtor 
'Was evading arrest and that when stops 
were taken to enter bis bouse a plea that 
gosba ladies were inside was raised and no 
■one was allowed to enter. Apirt from this 
affidavit we have the fact that a warrant 
was taken out on five occasions and 
•^returned unexecuted. It is suggested cow 

(1) (1868) 6 Mad. 865. 

<a) (19S0) 13 Ii.W. 710-60 I.O. 6ao-(i9ao) 
M.W.N. 788. 
v<8) (1898) 8M.L.J. 308. 


that the judgment-debtor was unaware of 
these proceedings and was not in any 
way evading arrest and in fact, the 
judgment-debtor has appeared here and 
has asked for permission to file an affidavit 
to the elfect that he was in Madras at the 
time the warrants were issued and was 
living quietly in the mosque and never 
attempted to evade arrest. We see, 
however, that notioo of the execution peti- 
tion was seat to him and it is quite clear 
that be received that notice and was 
represented by a Vakil in the lower Court 
who applied for an adjournmonb for putting 
in a counter-affidavit on the 27tb of 
August, 1920. On the adjourned date, the 
Vakil reported that he had no instructions 
and the jadgmont-debtor was still absent. 
Two further warrants were issued after 
that and again the judgment-debtor could 
not be found. In these circumstances, we 
think that it is conclusively proved that 
the judgment-debtor was keeping out of the 
way in order to avoid arrest, and it would 
be useless to allow him now to put in any 
affidavit with a view to showing that ha 
was perfectly innocent of any idea of fraud. 
We must bold that be was evading arrest 
in execution of this petition, and conse- 
quently under S. 48, the period of limitation 
is extended and this petition is in time. 
The appeal is therefore allowed. C. M. P. 
No. 813 will be referred for fresh disposal. 
Respondent will pay appellant’s costs in 
C. M. A. No. 47 of 1922. No orders are 
necessary in C. M. A. No. 48 of 1922. 

Appeal allotoed. 
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Venkatasdbba Rao, j. 

P. Kanakkan — Complainant-Petitioner 

V. 

Amir Bi and others — Accused Respon- 
dents. 

Cr. Rev. Case No. 453 and Cr. Rev, 
Pet. No. 353 of 1923, decided on 27th 
February, 1924, to revise the Order of the 
District Magistrate of Chinglepub, dated 
25th, April. 1923. 

Grim. Pro. Code, 8- iSB-Acquittal is unrevisf 
able save in case of wgiTit necessity in tnUresis o- 
publie justice— “Omission to se^ve notice of appeal 
on complainant or officer appointed under S. 

Grim. Pro. Code, m no ground for interfering in 
revision when no injustice has been done. 

It ie aetlled law that the High Oonit ought not 
to loteileee in revialoo with an order of acquittal^ 



838 


BAJAGOFALACHARIAR V. BHASBYAOHABIAB. 


1924 Madras- 


nnless iotetfereoce is orgently demanded in the 
iutereste of public justice. The fact that notice 
of appeal was not seived on the complainant or on 
the officer appointed under S. 499, Crim. Pro. Code 
is DO ground for such interference. [P. @39, C. 1.} 

V. C. Seshachartar — for the Pstitiooer. 

K. P. Ramakrishna Aiyar — for Respon- 
dents. 

Public Prosecutor — for the Crown. 


Order: — I assume that the notice of 
appeal was not served on the complainant. 
Nor was it served upon the ofBcer, appointed 
under section 422, Criminal Procedure 
Code. It is to be regretted that the provi- 

I sion is so often disregarded, but it is 
settled law that the High Court ought not 

I to interfere in revision with an order of 
acquittal, unless interference is urgently 
demanded in the interests of public 
justice : Faujdar Thakur v. Kasi Choiu- 
dhutTf (1), Vellayana7nbalafn v. Solai 
Servai (2) and Sankaralinga Mudaliar v. 
Narayo7ia Mudaliar <3). I accepted this 
view in the judgment I delivered this 
morning in Criminal Revision Cases Nos. 
699 to 701 of 1923. I am not satisfied 
that in the present case any iniustice has 
been occasioned. The Sub-Divisional 
Magistrate in a very full judgment has dealt 
with the question from various standpoints 
and has come to the conclusion that in 
any event the accused bad no dishonest 
intention and that there was a bona fide 
assertion of claim of right. 

The revision case fails and is accordingly 
dismissed. 


Petition dtsmissed. 


(1) (1916) 49 Cftl. 619 = 19 C.W.N. 184 = 21 
O.L.J. 63=27 I.O. 196-16 Cr. L.J. 129. 

(9) (19161 99 Mad. 606 = 98 M.L.3. 691=16 Cr. 

L J. 600=80 I.C. 169=(1918) M.W.N. 640. 
i3) (1992J Mad 509 = 45 Mad. 913 = 31 M.L.T. 349 
-16M.L.W. 419 = 43 M.L.J. 369=(1929) 
M.W.N. 679=98 Cr.L.J. 688 (F.B.). 
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Phillips, j. 

N. C. hajagopalachariar — Plaintiff* 
Appellant 

v. 

Bhashyachariarand others — Defendaats- 
Respondents. 

Second Appeal No. 1370 of 1921, 

decided on 27th March, 1924, against the 
decree of the District Judge of South Aroot, 
in A. S. No. 18 and 36 of 1920. 


Civ, Pro. Code, O* 8, r. S-^Evasive reply-- 
Ctv. Pro. Code, 0. 8, r. 4. 

Dafeodante’ statement that they do not admit 
plaintiff's allegation as to the date of a oertaiD' 
event is not evasive denial or admissioo notwitb* 
standing that defendants do not give their own- 
date for the event. [P. 939. 0. l.J 

T. R. Ramachandra Aiyar and S. Rama^ 
swami Aiyar — for Appellant. 

S. Varadachariar , T. D. Srinivasa- 
chariar, K. S. Krishnaswawi Aiyangar- 
and V. Krishnamachariar — for Respond- 
ents. 

Judgment ; — The plaintiff brings this 
suit as a reversioner to recover properties* 
which were in the possession of the widow 
of the last male holder. He brought the 
suit on the 7bh of September and alleged 
in bis plaint that the widow had died on 
the 28th of September, 1906, thus bring- 
ing bis suit within time. The defendants 
in their written statement pleaded as* 
follows : “ The plaintiff should prove that 

the said Sesbamma! died on 28tb Septem- 
ber, 1906, and these defendants do not 
admit that date as the date of her death.’* 
Later on in the written statement they 
say : *' The plaintiff’s suit is barred by 

limitation also." The 5tb defendant in a 
separate written statement also took the- 
plea that the suit was barred by limitation. 
Issues were accordingly framed, the 6th 
issue being ** whether the suit is barred by 
limitation ?" and subsequently an addi- 
tional issue was framed : '’When did tbo 
widow Sesbammal die 7" The District 
Judge has found that Sesbammal did not 
die on the date alleged by the plaintiff and 
that consequently the suit was barred by 
limitation and new in Second Appeal it is 
urged that this finding, although a finding 
of fact, cannot be accepted, because there 
was an admission in the defendant’e 
pleadings of the allegations by the plain- 
tiff. The provision of the Civil Procedure 
Code relating to this is O. 8, r. 5, which 
states that "Every allegation of fact 
in the plaint if not denied speoifioaliy or by 
necessary implication or stated to be not 
admitted in the pleading of the defendants, 
shall be taken to be admitted except as 
against a person under disability". In the* 
present case the defendants distinctly stated 
that they did not admit the plaintiff’s 
allegation as to the date of Sesbammal’s* 
death. It is argued that inasmuch as 
they did not make a counter-allegation aa 
to what that date exactly was, it must be? 
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deemed to be an admission within the 
meaning of r. 6 and relianoe is placed on 
several English oases, i.e.. Thorp y. Holds- 
worth (1), Tildesley v. Harper (% and 
Rutter V, Tregent (3). These oases, however, 
appear to me to be based not on the oorres* 
ponding provision to r. 5 bat to the provision 
eorresponding to rule 4 of Order 8 which 
says that Where a defendant denies an 
allegation of fact in the plaint he mast not 
do so evasively." In these oases there were 
several oiroumstanoes set out in the plaint 
as oonstitating the details of certain transao* 
tions and instead of denying these several 
oiroamstanoes speoifically, the defendants 
denied them as a whole and as pointed out 
in oneof thejadgments suob denial would be 
perfectly jastified. provided any one of these 
oiroamstanoes was not strictly accurate, 
bat that did not amoant to a denial of eaob 
and every one of those allegations. In the 
present oase there is no question of 

I evasive denial, for here there is only 
one fact alleged and that has been stated 
to be not admitted. Whether the defen- 
dants actually know the date of Sesbam- 
mal’s death or not at the time tbay made 
this pleading does not seem to be material. 

It was understood by all the parties that 
this plea of limitation was taken and that 
the ground of the plea was that the suit was 
not brought within twelve years of Sesbam- 
mal’s death. There is no question of tbe 
plaintiff being taken by surprise andoonse- 
quently, there being no admission as to tbe 
date, tbe finding of the District Judge mast 
be accepted. In that view this Second 
Appeal fails and is dismissed with costs, 
.‘two seta. 

Appeals dismissed, 

(1) (16681 SGb. D 6H7»45 L.J. Ob. 406. 

(a) 0871 ) 7 Ch . 403-47 L.J. Oh. 363-80 L.T. 
60-36 W.R. 363. 

18) (1079) 13 Ob. 768-48 L,J. Oh. 791-41 L.T. 
16-37 W.R. 903. 


1984 Madras 839. 


Spbnobb, o.o.j. and Bambsam. j. 


Thilla Ruhmani Ammal — Petitioner- 
Appellant. 

V. 

Rajagopala Aiyar and others — (Bespon- 
dentsl-BespoDdcnt s. 

A.A.O. No. 312 of 1922, decided on 29th 
July, 1924. ^against the order of the District 
Gourtof West Tanjore, dated 4th Septem- 
ber, 1922 in I.P. No. 6 of 1922. 


Pfovincial Insolvency Act iV of 2920), S, 9 — 
Creditor consenting to arrangement by debtor for 
benefit of all creditors, cannot apply for adjudication 
on 6(Uis of that arrangement. 

A oreditor who is a ooDsentiog party to a deed of 
artADgement executed by tbe debtor for tbe benefit 
of all the creditors oanoot apply for tbe adjudioa- 
tioo of the debtor ae an ineolveot oo the basis of 
that deed. [P 840, G. 3.] 

A. Krishnaswamy Aiyar — for Appellant. 

R, Kuppuswamy Aiyar, T.M. Krishna- 
swamy Aiyar, for T. Narastmha Aiyangar, 
E. Narasimha Aiyangar and R. Jagannatha 
Aiyangar — for Bespondents. 

Bamesazn, J. ; — This appeal under 
section 75 of tbe Provincial Insolvency 
Act arises out of a petition by a oreditor 
to adjudge tbe 1st respondent an insolvent. 
The learned District Judge found that the 
petitioner was a consenting party to the 
deed of arrangement executed on 3rd 
December, 1921, (Ex. 1) for the benefit of 
all tbe creditors and on this ground she 
was disentitled from filing this petition 
and dismissed it. Tbe petitioner appeals. 

On the evidence we have no hesitation 
in finding that tbe petitioner was a con- 
senting party to tbe deed. She is a marks* 
woman but there is evidence to show that 
she was present and put her mark along 
with that of another lady. The petitioner 
is tbe aunt of tbe Ist respondent who still 
lives in her boose and it seems to be 
probable that tbe petition has been filed in 
collusion with him. 

The question of law argued for the 
appellant is, that there is a difference 
between the law in England and in India 
on the question of the disability of a 
oreditor who assented to a deed of arrange- 
ment. The contention of Mr. Krishna- 
swami Iyer is that when section 9 of tbe 
Provincial Insolvency Act now in force 
(V of 1920) was enacted, tbe Indian 
Legislature had before it, the English Act 
of 1914, but did not choose to enact the 
clause relating to deeds of arrangement 
towards the end of sub-section (1) of 
section 4. 

The right of the oreditor to apply for 
adjudication was dealt with in section 6 
of the Bankruptcy Act of 1883. That 
section has been adopted by tbe Indian 
Legislature as Section 6 (4) of the Indian 
Act III of 1907. The English Consolidat- 
ing Act of 1914 was then enacted with 
the additional clause relating to deeds 
of arrangement after section 4 (1) (d). 
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The Indian Ao6 of 1920, seotion 9, was 
then enacted repeating the language of 
Act III of 1907. In England, a ‘Deed 
of Arrangement Act ’ was passed in 1^87, 
and another in 19.13 and they were consolt^ 
dated by the Act of 1914 (4 and 5 Geo. V, 
c. 47). 

Now, in England, it was the established 
law since 1785 that a creditor who assented 
to a deed of arrangement could not set it 
up as an act of bankruptcy, Bamford v. 
Baron (1). In 1826, the Bankruptcy Act, 
6 Geo. IV, c. 16. was passed and this was 
followed by 1 and 2 Will, IV. c. 56. It 
was held that there was no alteration in 
the law in Marshall v. Barkworth (2). In 
1849 the Bankruptcy Law Consolidation 
Act was passed. With reference to that 
Act, it was held in Ex parte Alsop (3), 
that, though a deed of arrangement is an 
act of bankruptcy so far as non-consenting 
creditors are concerned, the consenting 
creditor cannot found a petition for adjudi- 
cation on it. This was followed bv Lord 
Cairns in Ex parte Stray, (4) iSee Williams 
on Bankruptcy Practice, 12th Edition, p. 4 
ard Baldwin's Law of Bankruptcy, 9bh 
Edition, po. 101-2). On the Bankruntoy 
Act of 1883, we have got the oases of In re 
Brindley (5), In re Sunderland (6) and In re 
Jones Bros, (7). The section of the Bank- 
ruptcy Act of 1883 bas been adopted in 
India in 1907 and repeated in 1920 and 
these decisions apply. 

We do not see bow the addition of a clause 
in section 4 (1) id) in the English Act of 
1914 the effect of which seems to extend the 
disability to a non-assenting creditor also 
*' in oases where he is prohibited from so 
doing by the law for the time being in force 
relating to deeds of arrangement ” (Sec 
section 24 of the Deeds of Arrangement 
Act, 1914, according to which any creditor 
is prohibited from applying, after the 
expiration of one month from tbe receipt 
of a notice from the trusteee under the 

<1) (1788) 7 T.R. 694 N = 1 R R. 651 N. 

<a) (1633) 4 B & Aid. e08» 1 N & M. 279. 

<3) (1859) 1 Dee. F. & J. 289»*a9 L.J. B.K. 

6 Jur. (N.8.) 282»l L.J. 286 » 6 W.R. 106, 
(4) (1867) 2Ch. 374=-86 L.J. B.K. 7 = 16 L.T. 

250 = 15 W.B. 600. 

(6) (1906) 1 K.B. 877 = 76 L.J. K.B. 911=94 L.T. 

116 = 64 W.R. 301=19 HftDBon 1 = 92 T.LR. 

156. 

<6) (191U 9 K.B. 668 = 80 L.J. K.B. 896=105 

L.T. 939=16 MaoBoo 199 = 66 8. J. 568 = 

97 T.L B. 464. 

(7) (1919) 8 K.B. 984 = 81 L.7.. K.B. 1178=107 

L.T. 986=19 Haoeon 349 =66 8.J. 761. 


deed) can affect the law in India. This 
extension to non-assenting creditors is not 
available in India and this seems to be the 
only effect of tbe addition in the English 
Act. The old law is not affected either 
in England or in India as to assenting 
creditors [see ftlso Kheta Mai v. Chunni 
Lai (8)]. 

This contention of the appellant is there- 
fore disallowed. 

His next contention that the District 
Judge erred in not considering the other 
grounds alleged in the petition is legally 
correct. But be seems to have abandoned 
tbe other grounds in the Court below and 
on the facts as disclosed in the case there 
is no substance in them. The result is 
that the appeal fails and is dismissed with 
costs of respondents 2 to 6. It follows that 
the iojunctioD, dated the 4th October, 
1922, in C. M. P. No. 2326 of 1922 is 
dissolved. 

Appeal dismissed, 

(6) (1879) 9 All. 178. 


* 1924 Madras 840. 

Phillips, j. 


Parthasarathi Appa Rao — Appellant. 


V. 

Turlapati Subha Bao and others — Res- 
pondents. 


S. A. No. 96 of 1923 decided on 2Dd 
April 1924, against tbe decree of Subordi' 
nate-Judge of Kistna at Ellore in Appeal 
Suit No. 65 of 1922. 

{ 9 ) Ltgal PraetiiionBr has m general relation^ 
ship ot a standing character to his client — Pleader 
engaged tn revenue smts is not general agent in 
respect of all revenue litigation but agency applies 
only to each 9uu separately. 

There ie no snob khiofz as a staDding relation o( 
a legal praotitioner to a mao. A man ie a pleader 
(ot another only when that other hae oooaaioo to 
employ him ae eiioh. That employment may be 
either to oondaot a enit or to advise him aboat 
some matter in which legal advice is required ; bat 
there is 00 snob general relationship as that of 
solicitor and client of a standing and permanent 
character upon all oocasioos and for all Darnoses. 
CP. 841, 0. 9.1 


(b) Hindu Law^Debts by Father-Sons' liability 
arises even before falher*s death. 

It ie now well eettled that a eon’s liability to pay 
his father’s debts atiees even before tbe death of 
the father and oonseqaently their estdta would be 
liable eqaaUy with their father’s estate. [P. 841, 
0. 9.j . 


18U4 Madras parthasabathc appa rao i*. tdriiApati sobba rao. 
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(o) Act, Art. 89^AgenVs death^Suit 

oyains^ his legal representativcs^Limitaiion Act, 
Art, IBO. 

Where the oaoee of aotion arises before agent’s 
de^th ip a sait agaiost his legal representatives, 
limitation has no fresh starting point after the 
agent's death— 'Arts. 89 and luO apply to suoh 
oases. [P. 84i, 0. 1] 

P. Venkataramana Rao — for the Applt. 

V. Sjiryanarayana — for the Rest. 

Judgment The plaintiff in this case 
employed one Sobhanadri. father of the 
defendants, as his vakil in revenue suits, 
and be has now brought the present suit 
after Sobbanadri'a death against defendants 
as legal representatives for an aoooant of 
their father's agency. The learned Sub- 
ordinate Judge has found that Sobhanadri 
acted as plaintiff's agent in each of the 
suits in which he appeared as vakil and has 
held that the plaintiff’s claim is barred 
except in respect of suit the proceedings in 
which terminated less than three years 
before the suit. 

The first point taken in appeal is that 
the Subordinate Judge is wrong in treating 
Sabhanadri’s agency as being an agency in 
respect of each of the suits, and it is 
argued that be was a general agent for the 
plaintiff in respect of all revenue litigation. 
The order appointing biop is Exhibit B (2) 
under which he was appointed by the 
plaintiff to conduct revenue suits in the 
District Munsif’s Courts and before 
Revenue ofScers, but this document does 
not in itself constitute Sobhanadri as 
agent, for Sobhanadri could not appear as 
such agent without a vakalat in each suit. 
It was an appointment as standing vakil, 
and until a vakalat was given to the vakil 
there was no agency distinctly constituted. 
There was no contract which bound him 
to appear in each and every suit, nor was 
there any contract binding the plaintiff to 
appoint him in every suit, and it is in evid- 
ence that the plaintiff employed several 
other vakils for similar litigation. There 
can, therefore, be no question of general 
agency, but the agency was merely in 
respect of each individual suit. In this con- 
nection I may refer to Saffron Waldon 
Second Benefit Building Society v. 
Raynir (1), where it was sought to treat a 
-solicitor who was appointed for trustees as 
agent of the trustees in receiving a notice 
«nd 1 would quote a passage at page 415. 

(1) (1860) 14 Oh. D. 40^49 L.J. Oh. 466- 
48 L.T. 8-98 W.B. 681. 


“ Aa tiord JaaUoe Jamea aaid, there ia no saoh 
tniog as a etaodiog relatioa of a solioitoc to a man. 
A solioitor does not staod in a permanent relation 
to his olient as a chaplain does to a noblemaa or 
body having a ohaplaio. A man is a solicitor for 
another ooly when that other has oooaston to 
employ him aa snob- That employmeot may bo 
either to oonduot a suit or to adviae him about 
some matter in which legal aivioe ia required \ 
but there is no such general relationship as that 
of solicitor and olient of a standing and permanent 
character upon all occasions and for all purposes.'* 

These remarks are in my opinion strictly 
applicable to the present case if we merely 
substitute the word "pleader” for 
"solicitor”. The Subordinate Judge was 
therefore right in rejecting the plea that 
the agency was one and indivisible. 

The neit question relates to the period 
of limitation and it is argued that the plaint- 
iff having come into Oourt within three 
years of the death of defendants’ father 
his suit is within time as regards all the 
agencies. Reliance is placed on several 
oases in the Allahabad and Calcutta Courts 
Kalee Eishen Pal v. Jagatherai2), Bindra- 
ban Behari v. Jamuna Kunwar (3) and 
Qirraj Singh v. Raghubtr Kunwar f4). 
In the first of these oases the agent died 
before his agency terminated and it was 
held that as against bis legal representa- 
tives the article of limitation applicable 
was 120, hut the question is not discussed 
in any detail. In 25 All. 55 the plaintiff 
sued to recover a definite sum of money 
which was in his agent’s hands and which 
be said passed to his legal representatives 
the defendants in the suit. Hera also it 
was held that article 120 was applicable. 

A similar case is the one reported in 
Gurudas Payne v. Ram Narain Sahu f5) 
and these two oases ware followed in 31 
All. 429. It will be seen that in none of 
these oases was there really a suit for an 
account, but they were suits to recover 
certain monies in the agents* hands for 
which that agent was liable to aoooant. 

It is true that the Courts seam to bold that 
the cause of action agaiost the agent is a 
distinct cause of aotion from that against 
bis legal representatives. This may possibly 
be based on the idea that the sons under 
Hindu Law are only liable, for their 
father’s debts after the father’s death, but 
it is now well-settled law that a son’s | 
liability to pay bis father’s debts arises I 

f9) (1869) 3 B.L.B. 189-11 W.B. 76. 

(8) (1903) 95 All. 66-(1909) A.W.N. 191. 

(4) (1909) 81 All. 499-9 1 0. 118-6 A.L.J. 667. 

(5) (1686) 10 Oal. 860-11 1.A. 69-4 Bar. 648. 
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even before bbe death of the father and 
ooDsequently their estate would be liable 
equally with their father’s estate. 

In Shapajhannissa Btbi v. Bama Sundari 
Choudhurani <6) it was held that a suit 
for an account lies against the legal 
representatives of a deceased agent, but it 
was held that article 115 applied because 
" after the agent’s death the law presumes 
that there is always an implied contract by 
which the heirs of the deceased agent are 
bound to give an account of whatever they 
may have received from the agent at the 
time of bis death.*' It was held therefore 
that defendants committed a breach of 
this contract by not rendering accounts. 
But if an implied contract is the basis of 
the cause of action, with all respect it 
would appear to be the contract referred to 
in article 89, i.e„ that of an agent to 
render account. Article 89 would then 
be applicable. In Kumeda Chara Bala v. 
Ashuiash Chattopadhiya (7) it was held 
that a similar suit was really one to recover 
money misappropriated by the deceased 
agent, but the article of limitation applica- 
ble was not dehoibely decided. It is rather 
difficult to understand bow the cause of 
action against the legal representatives is a 
different one to that against the agent and 
it appears to me that at any rate incases 
I where the cause of action bad accrued 
before the agent’s death the mere fact of bis 
death would not give a fresh starting point 
of limitation against the son and in this 
view I am supported by the decision of this 
Court in Arunachalam Chetty v. Raman 
C/ieU2/'8).Tbere Sankaran Nair, J., remark- 
ed as follows " it is then argued that though 
the claim against the father may be barred, 
it is not barred against the eons. This argu 
ment proceeds on the basis that the cause 
of action against the sons is different. The 
decisions are against the appellant. The 
defendants are sued as the representatives 
of their deceased father and as the suit 
would be barred against him if be had lived, 
it is also barred against the defendants.” 
Spencer. J. also remarked. ‘’There is no 
reason why article 120 of the Limitation 
Act should be applied to a suit brought 
against the representative of a deceased 


(6) (1912) 16 0.W.N. 1043»16 I.O. 414»16 C.L. 

J. ‘i88. 

(7) (1916) 17 C.W.N, 6 = 16 I.C. 743 = 16 C.L.J. 

383. 

(8) (1914) 16 M.L.T, 614 = 1916 M.W.N. 33 = 

37,1.0. 807. 


agent when the article applicable to a snifr 
against the agent for acts committed 
during the continuance of bis agency would 
be article 89 and limitation would run from 
the termination of his agency ; and tbe^ 
article applicable in respect of money paya* 
ble by him after the termination of bis 
agency would be article 62.” 

This decision is binding on me and with 
all respect I agree with the views therein 
expressed, for I do not see bow the mere 
facts that the father has died and that 
bis assets have legally passed to bis 
representatives can give the plaintiff any 
new cause of action against the defendantSr 
unless it is alleged that defendant wilfully 
misappropriated a definite sum of money 
left by their father to be given to plaintiff. 
This being so. the cause of action accrued 
before the father died and consequently 
time having begun to run would expire at 
the same time whether the father bad died 
or nob. In this view, bbe lower Court's 
decision is correct and this second appeal 
must be dismissed with costs. 

Appeal dismissed. 

1924 Madras 842. 

Venkatasubba Eao, j. 

# 

Arunachella Goundan — Petitioner. 

V. 

Eatha Goundan and others — Respond- 
ents. 

0. R. P. Noe. 212 and 213 of 1923, 
decided on llth March, 1924, against the 
orders of District Court of Coimbatore in 
C. M. A. Nos. 65 and 67 of 1922. 

Civ. Pro. Code. O. -5, r. 2, aub. el. (2)-“Applies 
to plaintiff also. 

Though the ptovision refers in terms only to 
a defendani; the same rule applies also to the 
plaintiff. If the pleader who appears in Court says 
he has no instruotions, he should be held not to 
have appeared. [P. 843, C. 1.] 

Watrap S. Suhramania Aiyar and A. S. 
Srinivasa Aiyar — for the Petitioner. 

T. Ramachandra Aiyar > — for the Respon- 
dents. 

Judg'ineiit . — There were two suits^ 
before the District Munsif. the one he dis- 
missed for default on account of the non- 
appearance of the plaintiff, and in the other 
be passed an ex parte decree on account oC 
the defendant not having appeared. Th» 
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plaintilQf in the first suit and the defendant 
in the seooud suit happen to be the same 
person, applications were made to the 
District Mnnsif to set aside the order of 
dismissal for default in the first suit and 
to set aside the ex parte decree in the 
second suit. The District Monsif refused 
to allow these applications, but on appeal 
the District Judge made orders favourable 
to the applicant. The propriety of these 
orders is cballeuged in the revision petition 
before me. 

A vakil appeared for the party in default 
and stated he bad no instructions. It is 
argued that notwithstanding this, the 
pleader must be held to have appeared on 
his client's behalf and, therefore, the pro- 
visions of Order 9 do not apply. I am 
utterly unable to follow this argument. 
Order 3, rule 1, so far as it is material for 
the present purpose, runs thus: — “Any 
appearance in any Court required by law 
to be made by a party may be made by a 
pleader duly appointed to act on bis 
behalf.” Order 5, rule 1. sub-clause (2) 
provides: — " A defendant to whom a sum- 
mons has been issued under sub-rule (1) 
may appear (a) in person, or (6) by a 
pleader duly instructed and able to answer 
all material questions relating to the suit, 
or (c) by a pleader accompanied by some 
person able to answer all such questions.” 
This provision no doubt refers in terms to 
a defendant, but in principle there seems 
to be no distinction for this purpose be- 
tween a defendant and a plaintiff, and I am 
quite clear that the same rule is to be 
applied in regard to both. When a pleader 
appears and says he has no instructions, I 
take it that be intends to inform the Court 
that be bas no instructions to conduct the 
case either wholly or partially ; in other 
words, be tells the Court that, though he 
has filed an oppearance, be does not propose 
to appear for his client. It seems to me 
to be a contradiction in terms to hold that 
a person who says he does not appear, 
does, in fact, appear. It has been argued 
that it is necessary for a pleader to say 
in such oiroumstanoes that he severs bis 
connection with the case, or that be 
withdraws bis vakalat. I do not think 
any set form of words is necessary to 
convey to the Court the information that 
be bas ceased to appear and that be, in 
fact, does not appear for his client. There 
is no magic in the words *' I have ceased 
my connection with the case.” In my 


opinion the mere attendance of a pleader 
who, for want of instructions, is unable 
** to answer all material questions relating 
to the suit” is not an appearance on behalf 
of bis client. Another case may arise 
where the pleader appears and says that 
be applies for an adjournment and on the 
adjournment being refused, informs the 
Court that be has no instruotions. Here 
again, I am perfectly clear that there is no 
appearance on behalf of the party. Then 
a third contingency may arise. The pleader 
may be duly instructed and be able to 
answer all material questions, but still he 
may tell the Court, ” I have do instruc- 
tions.” This conduct may render him 
liable at the instance of his client, bat the 
question that is material for the present 
purpose is, was there or was there not an 
appearance ? Supposing that a pleader 
who has been retained is actually engaged 
in another Court and fails to appear, can 
it be said that there is an appearance on 
behalf of his client ? Failure to appear 
and refusal to appear^ do, I think, stand on 
the same footing. In neither case can 
there be said to be an appearance. The 
matter seems to be simple in the extreme 
and but for tbe large body of conflicting 
decisions on tbe point, I should have bad 
DO difficulty in deciding tbe case. There is 
abundant authority in favour of tbe pro- 
position, as I have stated it. Gopala Roto 
V. Maria Susaya Pillai (1), Soondarlal v. 
Qooyprasad (2) and Satish Chandra 
Muherjee v. Ahara Prasad Mukerjec (3) ; 
and 1 am not prepared to follow the deci- 
sions which take a different view. 

Tbe Civil Revision Petitions, therefore! 
fail and are dismissed ; No. 212 with costs. 
In No. 213. tbe petitioner will pay 
the counter- petitioner only the printing 
charges, no vakils' fee is allowed. 

Petitions dismissed. 


(1) (1906) 80 Mad. 274-17 M.L.J. 986. 

(2) (1698) 23 Bom. 414. ^ 

13) (1907) 84 Oal. 403-6 O.L.J. 247-11 O.W.N. 
399-2 U.L.T. 128 (F.B.). 
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1924 Madras 844. 

Madhavan Nair, j. 

S. Peddappa — Plaintiff-Appellant. 

V. 

Venkatappa and others — Dofendants- 
Respondents. 

S. A. No. 1394 of 1921. decided on 22nd 
April, 1924, against the decree of Sub- 
Judge of Anantapur in A. S. No. 183 of 
1920. 

Provirtci-ii Cause Court Act, 8. Jo^Test to 

see ivhether the suit is of a SrnaiJ Cause nature is to 
consider its nature as it was presented in the Court 
of first instance and not the shape which it subse- 
quently took-^Suit for specific performance of con- 
tract or in alternative for damages is not Small 
Cause — Presidency Small Cause Court Act, S. ie. 

Iq deoidiQg (he question whether a suit is of a 
Small Cause nature oe not, attention has to be paid 
to the nature of the suit, as it was presented to the 
first Court and not to the subsequent shape that it 
may have taken as a result of the findings of the 
lovver Courts. 

Where the suit was for the speoifio performance 
of a contract or in the alternative for damages. 

Held, that such a suit is not of a Small Cause 
aatuce* [P. 844, G. 1.} 

A. Venkaiarayaliah — for the Appellant. 
V, C. Seshachariar — for the Rasptg. 

Judgment : — Plaintiff is the appellant. 
Plaintiff’s suit was for the enforcement of 
an agreement to sell and in consequenoe 
for the establishment of his right to four- 
ninths share in the Zamin described in 
the schedule or in the alternative for 
damages. The learned District Munsif 
gave him a decree for damages, but on 
appeal that has been set aside by the 
learned Subordinate Judge. This second 
appeal is against the decree dismising the 
plaintiff’s suit'and is valued at Bs. 160, the 
damages disallowed by the lower appel- 
late Court. 

Mr. Seshachariar, the respondents’ 
vakil, raised a preliminary objection that 
there is no second appeal in this case as 
the suit is one of a Small Cause nature for 
a sum below Hs. 500 In deciding the 
question whether a suit is of a Small 
Cause nature or not, attention has to bo 
piid to th'd nature of the suit, as it was 
presented in the first Court and not to 
the subsequent shape that it may have 
taken as a result of the findings of the 
lower Courts. The suit in this case was 
clearly for the speoifio performance of a 
contract or in the alternative for damages. 
Such a suit is not a suit of a Small Cause 


nature. See Lakshmandas v. Anita (l), 
Rustomji Ardeshir Irani v. Vinayak Qan- 
gadhar Bkat (2). I overrule the prelimin- 
ary objection. Going to the merits 
the first question for consideration is 
whether the agreement of November, 1915 
has been proved by the plaintiff. The 
facts relevant for the decision of that ques- 
tion may be thus shortly stated. The 
deceased brother of the 1st defendant* 
Thimmayya by name, agreed to convey 
the property to the plaintiff and the plaint- 
iff is alleged to have given him the consi- 
deration for the transaction. The Isb 
defendant afterwards executed the agree- 
ment Exhibit B. He died in the course of 
the suit and after his death the other defend- 
ants 2 to 4, his children, have been 
brought on record as bis legal representa- 
tives. Evidence has been given by the 
plaintiff as P. W. 1 in support of the facts 
of bis case, and P. W. 2 proves Exhibit B. 
These witnesses have nob been cross- 
examined by the defendants. All the same 
the learned Judge came to the conclusion 
that the contract has not been proved by the 
plaintiff. The fact that the witnesses have 
not been cross-examined by the defendants 
cannot in any way affect the truth of the 
plaintiff's case. The question is whether 
from the plaintiff’s evidence it becomes 
clear that there was an agreement as alleg- 
ed by him in bis plaint. The learned 
Judge says : — 

oaoaot uphold the argumeDta of reepoodeots* 
vakil to tha oon^rary as there is an utter abseooe 
of proved oogeac oiroamstaooes upoo which the 
question o( ist defendant having been a party to 
Ex. B- in a representative oapaoity cannot be 
dsoided”. 

1 believe what be means to say in this 
sentence is that there may be evidence 
given by the plaintiff’s witnesses in sup- 
port of his case but he is not prepared to 
act upon that evidence. The plaintiff is 
an interested witness speaking about facts, 
which are in bis favour and the Subordin- 
ate Judge has elected not to believe him, 
though he has not specifically stated so in 
his judgment. In bearing a second appeal 
I am precluded from weighing the evidence 
which has nob bean believed by the lower 
appellate Court 1 have therefore to dis- 
miss the second appeal with costs. 

Appeal lismissed. 

(1) 11908) 33 Bom. 366. 

(3) (1911) 35 Bom. 39a7; I.O. 955«13 Bom. 
li.B. 793. ( 
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V£^EATA^UBBA RaO, J. 

N, Achyutam and others — Defendants- 
Appellants 

V. 

7. Surayya — Plaintiff-Respondent. 

S. A. No. 937 of 1921, Civ. Rev. Petn. 
No. 612 of 1924, decided on 6th February, 
1924, against the decree of the Additional 
Subordinate Judge, Rajabmundry, in A. S. 

No. 7 of 1921. 

(a) Pleading— Out and out division is altogether 
a different pUa from plea of eevtrance in stams and 
vh^n one has pleadedt the other can't be 

raised for first time in appeal— Hindu Law — 
Partition. 

Where the plea of out and out division was raised 
and proved false in the lower Court. 

Held, that it could not be pleaded for the firet 
time in appeal that there was at least a severaooe 
in status. [P. 845. C. ‘i.] 

{\}) Hindu Law — Debts by father— Trade debts. 

Trade debts iocurred by the father are just 
claims on son’s shares. [P. 645, G. 2.] 

(o) Appeal— Neto plea. 

A new plea should not be allowed to be raised 
lor the fitet time in appeal. [P. 845, 0. 2.] 

r. M. Erishnastoamy Aiyar — for Ap- 
peUant. 

G. Lahshmamia and A. Satyanarayana 
— for Respondent. 

Judgment : — This appeal arises out of 
a suit instituted for the recovery of a cer- 
tain sum of money from the Ist defendant 
and defendants 2 to 4 who are bis sons. 
The 1st defendant carried on business in 
brass utensils and in the course of that 
business became indebted to the plaintiff. 
The debt was disputed by the Ist defendant, 
but the first Court found that bis plea was 
false. Defendants 2 to 4 pleaded that 
before suit there was an out and out 
division between tbeir father, the Ist 
defendant and themselves. The learned 
District Munsif held in favour of the parti- 
tion. Id consequence of that finding be 
dismissed the suit against the sons giving 
effect to the rule enunciated in Peda 
Venkanna v. Sreenivasa Deekshatulu (1) ; 
the learned Subordinate Judge on appeal 
disagreed with the District Munsif and 
found that there was in fact no partition. 

(1) (19l8i 41 Mad. t36»33 M Ij J. 619-22 M.Ii. 
T. 384-6 L.W. 649-48 Ind. Oae« 225- 
(1918)M.W.N. 65. < 


It was then argued on behalf of defendants 2 
to 4 that there was at any rate a division 
in status, and to prove it they relied upon 
Exhibit I, a notice which was sent by 
the 2Dd defendant to the Ist defendant. The 
lower appellate Court did, 1 think, give a 
finding that there was no bona fide 
severance at all effected. But 1 am not 
going to base decision upon that circum- 
stance alone. Defecdants 2 to 4 did not | 
plead a division in status, and I do not 1 
think that in a case of this nature, they i 
should be permitted to advance that plea I 
for the first time iu appeal. The claim I 
was obviously a just claim as the debt was 
incurred in the course of trade and it wa? 
not tainted with illegality or immorality 
and nevertheless the defendants might rely 
on any legal defence if it had been properly 
pleaded and thus defeat the claim. But 
when the plea specifically set up was found 
to be false they should not be permitted 
in the circumstances to put forward in 
appeal a case not suggested in the written 
statement nor even at the trial. The 
difficulty that may arise by the new plea 
being permitted to be advanced will become 
apparent by a perusal of the notice 
Exhibit: I. One of the questions that may 
arise is, was Exhibit 1 intended to be 
given on behalf of tbe 2od defendant alone 
or on behalf of the 2nd defendant 
and his minor brothers ? Secondly, if 
it was intended to be also on behalf 
of the minor brothers, would it be opera- 
tive so far as the shares of the minors are 
concerned ? Then a question of fact may 
arise, was the severance in status effected 
bona fide or was the object to defraud 
the plaintiff and other creditors? These 
are considerations which would become 
relevanl if the plea of division in status 
should be admitted. Tbe defence taken by 
tbe defendants 2 to 4 having been found 
to be false, tbe plaintiff must have a decree. 
I therefore, confirm the decision of the 
Subordinate Judge and dismiss the Second 
Appeal with costs. 

It follows that 0. B. P. No. 612 of 1921, 
is also dismissed but, in the ciroomstanoes, 
without costs. 

Petition dismissed. 
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1924 Madras 846. 

Wallace, j. 

K, V. Bamachari — Patitiooera 

V. 

K. V. Krishnamichari and another — Res- 
pondeDts. 

0. E. P. Nos. 86. 87 and 116 of 1924. 
decided on 4:;b April. 1924, againsb the 
orders of tha Second Additional Subcrdin- 
ate Judge of Madura, dated Isb Daoembar, 
1923. 

(a) Civ- Pro. Code, S. 115— Revision should not 
be granted during pendency of suic except for 
strong reasons, 

latorfereDoe by the High Ooatt with the proceed* 
iogB ot a lower Oourc during tho peodduoy of a 
suit is to be deprecated uulees strong reasons are 
made good. In the present oase revision was 
granted, partly on the ground tha'. the lower Court 
bad not properly understood the provisions of 
O. 11, r. 11 of the Civ. Pro. Cede, and partly on the 
ground that the result o! its orders might be 
wholly uaneoe^sicy and causa irremsdiable damage 
to let defendant’s business interests. [P. 816, 
C. 3.] 

(bl Civ. Pro. Code, 0. 11, r. 14 —Inspection of 
documents should not be allowid to porty who has 
nof established 7iis right thereto nor at a stage at 
which the ezsrcise of that right is not proved to be 
legitimate. 

When a party has produced in Court under 
O. 11. r. 11, documents in his possession bat has 
urged that inspeotion should not bs allowed before 
bearing his objeotions, the Court has no right to 
ignore that protest and the other party has no 
legal right to inspect all documents relating to 
all issues and to all stages of the trial ot the suit, 
i«e., the mere pcoduotion by one pirty does not 
give an immediate and indefeasible right of 
inspeotion to tha other. The Court should 6cst 
determine whether the party who seeks to inspeot 
the dooumeuts is entitled to do so and if so, 
whether he is entitled to the right at that siago 
of the proceeding. [P. 846, 0. 3 ] 

The Court oan and must czoroise disocetion as 
to whom it is going to permit to conduot an 
inspeotion of the dooumenta produced by a party. 
Inspeotion by a power ot attorney agent (who is 
employed by a party not beoause of bis skill as 
aooountant bat beoause of his ez:;lusive and 
iutimate aeqaaintanco with all the business of a 
certain fi'm) should not be allowed unless the 
party empluying him proves bis right to inspect 
the aoooaots of the firm. [P. 847, G 3.] 

A. Krishnasivami Aiyar and T.M. Rama- 
swami Aiyar — for the Petitioner. 

K Rajah Aiyar and F. Ramxswami 
Aiyar — for r.he Rjapondente. 

Judgnidtit : — First defendant in O. S. 
No. 8 of 1923 on the file of the Second 
Additional Subordinate Judge’s Court, 
Madura, has put in two revision petitions 


Nos. 86 and 87 of 1924 asking for revision 
of two interlocutory orders of the Subordin- 
ate Judge with reference to inspection of bis 
documents by plaintiff. Interference by 
this Court with the proceedings of a lower 
Court during the pendency of a suit is to 
be deprecated unless strong reasons are 
made good, but in the present case, I tbink 
that the revieional powers of this Court 
must be exeroieed, partly on the ground 
that the lower Court has not properly 
understood the provisions of Order 11, rule 
14. of tbe Civil Procedure Code, and partly 
on tbe ground that tbe result of its orders 
may be wholly unnecessary and cause 
irremediable damage to Ist defendant’s 
business interests. 

There are two main contentions in tbe suit 
— (a) that plaintiff is really a partner in 1st 
defendant's firm and trade, (b) that plaintiff 
is therefore entitled to a taking of tbe 
partnership accounts. In his written 
statement 1st defendant referred, without 
giving particulars, to a number of docu- 
ments on which be proposed to rely. 
Later on be filed various lists of them at 
various times and produced about 1,400 
documents and put in a final affidavit of 
documents on 20th September, 1923, in 
which he prayed the Court that it should 
not allow inspection of any document by 
plaintiff without specific orders and with- 
out notice to him. On 24th October, 1923. 
plaintiff, without filing any affidavit, put 
in a memo, asking for inspeotion of all 
dooumen^9 filed in Court by defendant and 
followed that up on Ist November, 1923, 
by an affidavit in which he requested that 
one Mannar Aiyar be permitted to inspeot 
on his behalf. On that tbe lower Court on 
2nd November, 1923. passed tbe first order 
now uoder revision, permitting plaintiff to 
inspeot 212 documents, but refusing to 
allow Mannar Aiyar to inspeot as he was 
not a power-of attorney agent for plaintiff. 

I cannot assent to tbe proposition that 
when a party has produced in Court under | 
Order 11, rule 14, doonments in bis posses- ) 
sioQ but has urged that inspeotion should 
not be allowed before hearing bis object- 
ions, the Court has a right to ignore that 
protest and tha other party has alegalright 
to inspeot all documents relating to all 
issues and to all stages of the trial of the 
suit, % e., that tbe mere production by one 
party gives an immediate and indefeasible 
right of inspection to the other. I do not 
read Order 11, rule 14 as justifying any such 
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4Sonolu8ioQ. As the Court was prooeediug 
AOOordiDg to the usual praotioe iu the 
moffussil, to allow iuspeotion in Court 
uoddr Order 11, rule 14, and not under 
rule 15, 1 hold it was bound to oonsider Ist 
defendant’s objeotions to inspection and 
especially bound to oonsider whether 
plaintiff was entitled to inspect all these 
documents at that stage of the case, vie., 
before trial bad begun. As pointed out 
above, the first point to be decided in the 
case is, whether plaintiff is or was a partner 
in 1st defendant’s trade. Dotil that is 
decided, in plaintiff’s favour, obviously 
plaintiff has no right whatever to be 
allowed to inspect the trade accounts, 
apart from those which bear on the 
-question of partnership. The Court has 
no right to assume that plaintiff is a 
partner, and, if it must hold that he is nob 
unless and until he proves that he is, 
clearly it is unjustihed in law in allowing 
a stranger, merely on the allegation that 
he is a partner, permission to inspect all 
the trade accounts of Ist defendant. The 
.conduct of business would be impossible 
under such conditions and the Court has 
clearly lent itself to a course which is 
wholly opposed to public policy, and it is 
therefore necessary for this Court to 
interfere. 

On this part of the case then, vi^., oa 
'0. R P. No. 87 of 1924, the proper order is 
that plaintiff cannot be allowed, unless and 
until he has established that he is a partner, 
to inspect any documents which do not 
'bear on this question of partnership, and 
that as regards documents which do bear 
on it the lower Court must bear 1st defend* 
ant’s objections before it passed its order. 
’If and when plaintiff has established bis 
partnership, then the lower Court will 
similarly oonsider if plaintiff is entitled to 
inspect the remaining documents. I reverse 
the order un^er revision in C. R. P. No. 87 
of 1924 and order accordingly. 

In 0. R. P. No. 86 of 1924 the lower 
Court has still further wandered from what 
I regard as the first principles of public 
policy. Pollowing on its order of 2nd 
November, 1923, it passed a further order 
on Ist December, 1923 perinitting Mannar 
Aiyar to inspect all 1st defendant’s doou- 
ments (Mannar Aiyar having by then 
obtained a power of-attorney from plaintiff) 
^provided plaintiff undertook not to examine 
Mannar Aiyar as a witness. Plaintiff in 
ilia turn has filed 0. P. No. 116 of 1924 


V. ERISHNAMACHARI. 

against the imposition of this condition. 
Now without going into the details ot 
affidavits on the relations of Ist defendant 
and Mannar Aiyar, the following points are 
clear : — (a) this Mannar Aiyar was employ- 
ed in Ist defendant’s firm for at least 
20 years from 1898 to 1918, writing up 
and keeping the firm’s accounts ; (6) he left 
Ist defendant’s service in 1918 and reverted 
to plaintiff’s side in the dispute between the 
plaintiff and Ist defendant and is now 
actively supporting plaintiff under oironm* 
stances which indicate that be is personally 
ill disposed towards Ist defendant ; and 
(c) that plaintiff wants Mannar Aiyar to 
inspect the aooo'' its and Mannar Aiyar 
himself wants to inspect them because 
he already knows the firm’s business so 
thoroughly that be will be able to detect if 
there has been any tampering with the 
accounts. 

As supra, the Court is for the present to 
assume that plaintiff is an outsider to the 
firm, who has been able to gain over to 
bis aide a disgruntled former employee of 
Ist defendant and has given him a power-of- 
attorney for the express purpose of setting 
him to a roving inspection of Ist defend- 
ant’s accounts and this is what the lower 
Court is permitting him to do. Such a 
course seems to me in the highest degree 
objectionable and contrary to public policy. 
That any outsider by mere allegations in 
a plaint should be able to obtain from a 
Court the power of inspection of all firm’s 
books by a former employee of the firm 
who knows the firm's business for over 20 
years and who is employed by the plaintiff 
for the purpose of that inspection, not 
because of bis skill as accountant and 
auditor, but because of his exclusive and 
intimate acquaintance with all the firm’s 
business, is a position that cannot be 
defended, and to permit it would be to 
put an end altogether to any privacy and 
confidential dealings in business. 

The various rulings of Roglisb Courts 
which have been cited to me clearly estab- 
lish the proposition that a Court can and 
must exercise discretion as to whom it is 
going to permit to conduct such an ins- 
pection and the case in Enamul Huq v. 
Ekramul Suq (1) is to the same effect. 
The absence of a power-of-attorney (as in 
that case) does not alter the personality of 
the proposed inspecting agent. I ana 

(1) (1697) 36 Osl. 394, 



848 


MUTHU8AMI NAIDU V. EATALTJ NAIDU. 


1924 Madrasi 


strongly of opinion that, until and unless 
plaintiff establishes that be is a partner of 
the firm, Mannar Aiyar is, from bis 
previous oonoeotion with the firm, a 
wholly undesirable person to allow to 
inspect the accounts for plaintiff. If, 
however, plaintiff establishes that he is 
and was a partner, then as such partner he 
is entitled to . the fullest scrutiny and 
knowledge of tbe firm's accounts and 
affairs, and the objection to an inspection 
of all the firm’s books on bis behalf by 
Mannar Aiyar, who would then in his 
oonneotion with tbe firm have been 
servant of plaintiff as much as of 1 st defend- 
ant, would disappear. 

I must therefore reverse the order under 
revision in C. R. P. No. 86 of 1924 also 
and order that unless and until plaintiff 
establishes his plea of partnership, inspec- 
tion on bis behalf by Mannar Aiyar cannot 
be permitted and sucb inspection as tbe 
lower Court permits must be by some one 
else. 

First defendant will get his costs on both 
these netitioDs. C. R. P. No. 116 of 1924 is 
dismissed with costs, Rs. 50 being allowed 
for printing. 

I must impress on tbe lower Court that 
such a privilege as inspection by a party of 
his adversary’s documents is not a matter 
of routine, but is to be permitted or refused 
only after a judicial decision not only as to 
tbe right to inspection jtself, but with 
reference also to tbe stage of tbe case at 
which such right is to be permitted, and 
that it is to be exercised so as to result in 
as little barm as possible to parties who 
are entitled to have tbe protection of tbe 
Court in carrying on their lawful pursuits. 

Order reversed. 


1924 Madras 848. 

Phillips, j. 


Muthusami Naidu — Plaintiff-Appellant. 


V. 

Rayalu Naidu — Defendant-Respondent. 

Second Appeal No. 1041 of 1921, decided 
on SlsG March, 1924, against the decree of 
tbe Diwiriot Court of Triohinopoly, in A. S. 
Nos. 226 and 246 of 1920, dated 
Slab January, 1921. 

Contract S. 146 Liability to alloto 

40'9uroiy bentfi of counter- Sfcurifp. 

Where one surety has received tiom the priooi- 
pal debtor a oounter-seoutUy fox the liability whiob 


he undertook jointly with tbe plaintiff, be is 
liable to bring in for the benefit of bis oo- 
sureties, whatever he has received from that 
souroe. Steel v. Dixon (1881) 17 Oh. D. 896. 
relied on. [P. 848 G. 3 ] 

K R. Narayanaswami Aiyar for T. Nara*^ 
simha Aiyangar — for the Appellant. 

F. C. Seshachariar — for the Respondent. 

Judgment: — In this case the plaintiff, 
the defendant and one Subba Konar were 
sureties for one Mutbukrishna Naidu, in 
respect of two promissory notes for 
Rs. 500 each. Subsequently tbe defend- 
ant obtained a hypothecation bond from 
the principal debtor, Mutbukrishna Naidu,. 
for Rs. 3,500. Part of tbe consideration 
was an undertaking by tbe defendant to 
discharge the promissory notes for which 
be and tbe plaintiff were jointly sureties. 
Subsequently a suit was filed on these 
promissory notes, and a decree wae 
obtained and in execution, Rs. 615 was 
realised from the plaintiff. Meanwhile tbe 
defendant obtained a decree on his hypO' 
tbeoation bond and has purchased most 
of tbe properties belonging to tbe 
mortgagor. The plaintiff’s suit is to 
recover the money which he had to 
pay on account of the suretyship. 
The District Munsif decreed tbe suit on 
the ground that tbe defendant having 
undertaken by tbe hypothecation bond B-l 
to discharge the promissory notes was 
bound to contribute the money to the 
plaintiff. The District Judge on appeal 
has dismissed tbe plaintiff’s suit on the 
ground that it was based on unfounded 
representations and arrangements and was 
misconceived. On the finding that tbe 
defendant has received from tbe principal 
debtor a counter seonrity for tbe liability, 
which he undertook jointly with the 
plaintiff, he is liable to bring in, for tbe 
benefit of the plaintiff and his. co-sureties, 
whatever he has received from that souroe. 
This principle is laid down in Steel v. 
Dixon (1) and it is not suggested that the 
above facts would not be applioable in this 
case. In neither of tbe lower Courts does 
this particular aspect of the case seema to 
have been considered, altbongb apparently 
there were the necessary materials for it. 

It is DOW argued for the respondent that 
certain other facts might have been elicited 
if the parties had known exactly tbe oasa 
they had to meet. In view of the faok 
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tbati the plaint is nob very clearly draftee^, 
and does not ia terms ooataia the plea 
wbioh is taken here, 1 think ic is only fair 
to the defen lanb to give him an opportunity 
of meeting the ease, by adduomg further 
evidenoe, if he thinks fit. Tne Distriob 
Judge’s decree is set aside and the appeal 
is remanded for fresh disposal. If neoessary 
the Judge can send it back to the trial 
Oourb for farther evidence. 

Costs to abide the result. Court-fee paid 
on the second aup‘*al to he refunded. 

Appeal alioxoed : Case remanded. 


* 1824 Madras 849. 

Kkishnan, j. 

I, Brahmiyya Ltngam — Plaintiff- 
Appellant 

V. 

Kamisetli Mallamma alias Kanakamma 
and another^ D jfe idant^- Hispoodeats. 

Sioond Aopeal N ». 1053 of L92L, decided 
on 14ih Mtrob, 1924, against cne decree of 
Sub-Judge of Kistna at Edore, in A.S. 
No. 374 of 1920. 

Juatiee, tqu'ty ind good etnseience, 

Traoeferee ol proper -y (or illegal purpose o^nnol 
get transfer aunnlled if lo^eaied pu'P^se has be^n 
oacried out~0oatraot 8 24- [P. 949, 0. 2.J 

V. Ramadoss and V. Krishna Mohan — for 
Appellant. 

A. Venkatarayaliah ^od L, Venkcltanara^ 
siah — for Respondents. 

Judgment : — In this ease, the plain- 
tiff sues to recover certain items of pro- 
perty wbioh he conveyed to the 1st defend- 
ant under Eshibit I. Toe finding of the 
lower Court is that though a consideration 
of Rd. 800 is recited in it and it purports to 
be a sale for that oonsideranoo, the transac- 
tion WAS really one hy which the plaintiff 
made a gift of the property to the Ist 
defendant for past cohabitation and for 
future oobahir.tfttion with her, which she 
promised. The piHiniifi is the appellant 
before me and the con eating defendant is 
a transferee for value irom the Ist defend- 
ant. The Inb Court necreed the suit in 
favour of the pUintiff, bolding that the 
sale to Ist defendant by the plaintiff was 
an invalid transaction, as the oonsioeratioa 
was an immoral and illegal one and that 
the 2ad defendant whs a transferee for 
value* but with notice and was thus not 
a bona fide puroimser, On appeal the 
RubordiDatd Junge, though be agreed in 

19i4 M/107 & 108 


the first finding that the ooosiderabioQ for 
the sale was past and future cohabitation 
of the woman with the plaintiff, be hell 
that it was not shown that the 2Qd defend- 
ant was not a bona fide purchaser and 
hence he dismissed the suit agiiost him. 
In second appeal, it is contended before 
me that in deoiding the 2od point, the 
Subordinate Judge has laid the burden of 
proof wrongly on the pUiubiff and that the 
2Qd defendant should have been called 
upon to prove that be was a bona fide pur- 
chaser. But before considering this ques- 
tion, it is necessary bo decide what plain- 
tiff’s rights are on the finding that the 
sale-deed Exhibit I was fur past and future 
oohahitabioti. The sale, no doubt, is invalid 
but it is a different question whether any 
relief should be given to the plaintiff in the 
oiroumstanoes of the case, even as against 
the 1st defendant. There can be no doubt 
that if the principles laid down in Ayerst v. 
Jenkins (1) apply, the plaintiff cannot set 
aside this transaction as he was a party to 
it. The principle of that case was given 
effect to in a very similar case in Deiva- 
nayaga Padayachi v. Muthu Reddi (2), 
where it is laid down that it is a well- 
establisbed rule of equity that a person 
who has transferred a property to another 
for an illegal or immoral purpose cannot 
get it annulled if the intended purpose 
has been carried out. There can be no 
doubt that, in the case before me, the pur- 
pose baa been carried out as part of the 
consideration was for future cohabitation 
and the woman continued as a coocubine 
of the plaintiff for at least six or seven 
months after the sale deed was executed. 
On the other side, my attention has been 
drawn to the ruling in Thasi Muihukannu 
V. Shanmvgavelu Ptllai (3), where it was 
laid down that the plaintiff there, who was 
a young and inexperienced noau and 
assigned to the defendant, a dancing girl, a 
mortgage for R-*. 1,500, the consideration 
stated io the deed being payment in cash 
and jewels to the plaintiff and the diaoliarge 
by the defeodanc of debts due by the plain- 
tiff, was entitled to have, tbe assignment 
set aside, on the ground that no considera- 
tion really parsed as recited therein, but 

(1) (187^) 16 Eq. 27-42 LJ. Ch. 690 — 29 L.T, 

126-21 W R. S7H. 

(2) (1921) 44 Mwd. 929—12 1/ W. 291— (l920) 

M W N. 647-99 M.L.J. 625-69 I.O. 1003 

-28M,LT 266. 

(8) (1906) 26 Mad. 4i8-16 M.Ij J. 266. 
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that the real oODsideraticn was the future 
continuance of immoral relations between 
himself and the sister of tbe defendant. 
The attention of their Lordships was drawn 
to the case in Ayerst v. Jenkins 11), bat 
their Lordships were of opinion that the 
case related only to gifts of property and 
that the principle laid down by Lord 
Salbourne in it would not apply to cases of 
sales and assignments like the one they 
were dealing with. They were in that case 
able to hold that the transaction was not a 
gift but a sale. Whether that is right or 
wrong I need not pause to consider and I 
need not also consider whether their Lord- 
ships’ ruling that the case in Ayerst v. 
Jenkins (1) should be confined to oases of 
gifts alone and would not apply to cases of 
sales and other transfers, should be followed 
or not ; for, I think that the present case 
is distinguishable from that case. Here it 
is perfectly clear that the transaation bet- 
ween the plaintiff and the Ist defendant was 
in reality a gift and nothing else. According 
to the plaintiff, the transfer was without 
any consideration whatsoever and the reci- 
tal of consideration in the document was a 
false recital. In fact, his case was that he 
made over tbe property to tbe let defend- 
ant, solely in consideration of her past 
cohabitation and future cohabitation with 
him and that ii was not intended that he 
should receive any other consideration for 
the transfer. It follows therefore that 
even if the way in which Thasi Muthukannu 
y, Shunmugavelu Pillai (3) distinguishes 
the case of Ayerst v. Jenkins (1) is correct, 
this case fails. Tbe principles recognised 
in Ayerst v. Jenkins (l) are followed in tbe 
case of Deivanayaga Padayachi v. Muthu 
Beddi (2). In Thasi Muthukannu v. 
Shunmugavelu Pillai (3), it must also be 
noted that their Lordships do not express 
a confident opinion bat say at page. 419 : 

" Even if tbie oooolasion (that ia. the oaae of 
Ayerst y. Jenkins (i) ia oonfioed to a oaae of gift) 
were not right, it must he held tbet the oaae of 
tbe pleintifi U hardly one in which be can be said 
to be in pari delicto." 

They were able to arrive at that conclu- 
aioQ. on a consideration of tbe fact that 
the plaintiff in that case was a youth of 
about 20 years of age and that the assign- 
ment was brought about by the influence of 
persons acting in complicity with the de- 
fendant and her sister, who led the plaintiff 
into evil ways. There is no such evidence 
in this case. The plaintiff is a man of 


about 30 or 31 and on tbe facts here, it 
cannot be said in any way that be was not 
in pari delicto with tbe lat defendant in 
this transaction. That being so, his case 
even as against the 1st defendant should 
have failed. It is not necessary therefore 
to consider whether, if tbe plaintiff was 
entitled to succeed against the Ist defend- 
ant, he could succeed against the 2nd 
defendant. The question whether tbe 2ad 
defendant was a purchaser for value with- 
out notice does not really arise. 

The second appeal is dismissed with the 
costs of the 2nd defendant. 

Appeal dismissed. 


1924 Madras 860. 


Bamesam, j. 

E. Sundaram Chetty, and another — 
Appellants 

V. 

B. Damodaram Chetty and another — 
Baepondents. 

City Civil Court Appeal No. 123 of 1923, 
decided on 3l8t March, 1934, against the 
decree of the City Civil Court, Madras, in 
Original Suit No. 156 of 1923: 

Evidence Act, 3. 92 ^In on protnissory 

note, defendant can plead that it was only a security 
for future advances — Promissory note. 

In a suit on a promiesory note, it is open to tho 
defendant to plead that the note was not exeonted 
for oash or ether oonsideration bat was ezeonted 
only as a seourity to cover the advances to be 
made by the payees and that they (the defendants) 
are liable only for suoh earns ae may be found dne 
on taking aooouats between tbe parties. [P. 860 
C. 2 and P. 861, C. 3.] 

W. V. Bangaswamy Aiyangar — for 

Appellants. 

A. Srinivasa Aiyangar^tor Bespon- 
dents.* 

Judgment : — This appeal arises out of 
a suit on a promissory note. Tbe defend- 
aots are tbe son-in-law and wife of one 
Errappa Chetty and their plea was and is 
that the note was not executed for cash 
or other equivalent oonsideration but was 
executed only as a seourity to cover tbe 
advances to be made by tbe payees 
B. Kuppuswamy Chetty and Sons to 
Errappa Chetty and that they are liable only 
to such sums as may be found due on 
taking accounts between the payee Arm and 
Errappa Chetty. Tne City Civil Judge 
without taking the evidence tendered by 
the defendants, decreed the suit. Tha 
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•esaob legal ground on which he refused 
6o take evidence is not clear, ^t one place 
he remarks that the suit note is a nagoti- 
able insbrament. The plaintiffs baing the 
trustees in bankruptcy of the payee firm 
are not holders in due course. Again he 
says *'I do not see how I could direct the 
taking of accounts between him (t. e., 
SSrrappa Chetty) and the plaintiffs.” I do 
not see what the difficulty is. In paragraph 
4t he suggests that the defence is estra< 
ordinary. I do not think so. It is a common 
thing for a borrower from a banker giving a 
promissory note to cover over drawings from 
the banker by himself or by another. The 
oircumstanoes relating to the payment of 
Bs. 500 (Five hundred) can be considered 
only after the defendants adduce all their 
evidence including that relating to the 
payment. 

Before me. the learned vakil for the 
respondents, Mr. A. Srinivasa Iyengar 
contended that the plea is not admissible 
under section 92, Indian Evidence Act. I 
do not agree. Oases deciding that it is not 
open to one of two or more joint makers 
of a note to plead that he is only a surety 
have no bearing on this, for, here, the plea 
is not that the defendants are mere sureties, 
lor they admit their liability on the taking 
of the accounts, but plead want of consU 
deration. 

In Subbayya v. Subarayulu Iyer and 
Son (l), the consideration was admitted 
but the respondents pleaded an agreement 
by which, if the mills excused the plaint- 
iffs should excuse the defendants. This is 
different from a plea of want of considera- 
tion. So also, in Visnu Bam Chandra v. 
■Qaneeh Krishna (2) the consideration was 
admitted but the plea was that the plaintiff 
agreed not to present the note until be paid 
off some encumbrances. In Sri Bam v. 
Sobha Bam Gopal Bao (3) the note was 
for sums doe on accounts and stated that 
the accounts bad been looked into. The 
plea was that the accounts should be re- 
opened. Here also the note was for an 
existing (and not a future) consideration 
such as advances to be made. In Bill v. 
Wilson (4) it was found that, though 


(1) (1931)41 Jd.Jj.J. 641«(1991) M W.N. 636« 
68 1,0. 768. 

(3) (1931) 46 Bom. 1166^63 1 0- 673«2S Bom. 

I> R. 488. 

<8) (1933) all. 31S«44 All. A.L.J- 315. 

(4) (1873) 6 Ob. 888-43 L.J. Cb, 817-99 L.T. 

338-31 W.R. 767. 


the father-in-law wished to make a gift, 
the son-in-law insisted on a loan. Tba 
loan was admitted but tbe plea was 
that only interest should be paid during 
the lifetime of tbe payee. This was rightly 
held inadmissible. In Kiskomal Kirpomoi 
V, Kishindas Sukramdas there was no 
defence to the note itself but tbe suit was 
objected to on the ground that it is an item 
of dealing between the parties who were 
partners and the whole partnership account 
should be taken. This has no resemblance 
to the defence before me. 

I think the defendant’s plea is legally I 
open to them. Tbe onus is on them and | 
their evidence will have to be taken. I 
reverse the judgment and decree of the 
Court below and remand the suit for 
disposal according to law. 

Costs to abide the result. Court-fee paid 
by appellants will be refunded. 

Case remanded. 

* 1924 Madras 861. 

Jackson, j. 

PuUpati Venkiah — Accused-Petitioner. 

Or.R.O. No. 1 and Cr. R.P. No. 1, of 1924, 
decided on 5tb August, 1924, against the 
judgment of the Sub-Divisional Magistrate 
of Guntur, in C.O. No. 121 of 1923. 

Penal Code. 8. of aeeused muH 

relate to official act- — What <3 departmentally 
reprehensible merely is distinct from what u 
eriminal^^Arnam taking bribe for getting 
darkhast commits no offence* 

la a charge uader 8. 161, it must be abowQ that 
tbe aooused took the bribe as a motive for doing aa 
offioial aot. 

There is a nioa distiaotioo between what is ori- 
miaal and what is departmeotally reprebeasible, 

Beoeiviog a bribe of Bs. 30 from a villager on 
the uaderetttodiog that the aooaeed would get him 
some land oa darkhast ia his oapaoity as Karnam 
is DO offanoe as getting darkhast is not tbe offioial 
aot of a Karoam. [P. 863, 0. !]• 

Dr. Swaminathan — for Petitioner. 

The Public Prosecutor — for Crown. 

Order:— Tbe petitioner has been sen- 
tenced to six noontbs’ rigorous imprisonmeof) 
and a 6ne of Rs. 100 for ” receiving a bribe 
of 20 from a villager on tbe understand- 
ing that; be would get him some land on 
darkhast in bis capacity as K-iroam, an 
offence punishable under section 161, 
Indian Penal Code (vide ' Charge ’).” 
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The villager (proseoution lab wifeoesa) saya 
that) be gave the Karcam Ba 20 as be 
promised tbafc ho weald geb Government 
land for him. He got the land but only 
half aa muob as be expected. The learned 
Sessions Juige tikea the complaint to be 
that blio Karoam was given the bribe in the 
hope that he would recommend the grant 
of land. He managed to convince the par* 
ties that tbe land was as good as gob, and 
80 the charge is proved that the Harnam 
promised to get the land for the viUeger. 

It is diffioalt to say from all this exactly 
what the Karoam is supposed to have 
done. In a charge under section 161, Indian 
Penal Code, it must be shown that tbe 
accused took tbe bribe as a motive for 

( doing an official act. But getting darkbastg 
is nob the official act of a Karoam. He 
may have cheated tbe villager into think- 
ing that be was the official who granted 
darkbasts ; but that does not come out 
clearly from tbe evidence, and tbe Sessions 
Judge seems to be right in bolding that 
only bis recommendation was bought. 

Bat even if the charge bad run that in 
bis capacity of Karoam be would recom- 
mend the daikha^t, that still would not be 
an official act. Ha might have been charg- 
ed perhaps with offering to inffuenoe tbe 
Tabsildar or some higher official, but it is 
not clear on tbo facts that he ever did so 
offer. Anyhow a charge that a Karoam 
took a bribe as a revvard for doing tbe 
official act of granting darkhasts in tbe 
capacity of Karnam cannot stand, and this 
proposition is not controverred on behalf 
of the Grown. It was not made clear to the 
petitioner what criminal offence he bad 
committed and the conviction must be 
quashed. There is a nice distinction bet- 
ween what is criminal and what is depart- 
mentally rerrehensib'e and this distinction 
must be carefully borne in mind. A public 
servant can only be punished under tbe 
Penal Code vvhen hie act ful6<6 all the con- 
diiioDS of an offence as therein debnei. 

I allow rhis petition and reverse the 
sentence. Tne 6ne to be refunaed. Tbe 
petitioiuT’e bail is released. 

Petition allowed : Sentence reversed. 


* 1924 Madras 862. 


Madhavan Nair, j. 

Manjunath Shanbhaga — Plaintiff- Appel- 
lant 

V. 

Somayya and others — Bespondents. 

S. A No. 1284 of 1921, decided on 8tb 
July. 1924, against the Decree of Subordin- 
ate Judge of South Kauara, in A.S. No. 30 
of 1921. 


Tratiafer of Property Act, S. 72 — XJsufrvetuary 
mo^ tQQQ^e bf>%* g " lo ovout iitigatton ** pf^ot 

morfgagt Wi hou( p^fsonal eovenantt is not entUhd 
to inttrtsi on account of prior mortgage. 

Where a prior m ctgage which oootained do 
perenoal ooveoanl was (raosferred to a usufroo- 
tuary mortgagee *’ Co avoid Che (rouble of litiga- 
tion.” 

BeM that the usufructuary mortgagee was not 
eDticied to interest on tbe amount of the prior 
mortgage from tbe date of tbe CcaDster, [P. 653» 
C. 1.] 

B. Sitarama Bao — for Appellant. 

K.Y. Adiga — for Bespondent. 

Judgment : — The plaintiff appellant is 
transferee of tbe suit rropertieB from tbe 
original mortgagors. He seeks to redeem 
a usufructuary mortgage lExbibit A.) 
dated tbe 16 h of June, 1875. executed to 
the let deteodani’s father. There was a 
prior mortgage over tbe same properties 
(Exhibit Bj dated tbe 24th January, 1872 
for B-. 320. By means of Exhibit D, dated 
the20tbol August, 1877, this was transfer- 
red to tbe 1st defendant’s father Exhibit B 
does not contain any personal covenant. 

Tbe only question arising in this second 
appeal for decision is whether tbe plaintiff 
is bound to pay the Ist defendant interest 
under the mortgage Exhibit B, from tbe 
year 1877 up to the time of redemption. Tbe 
lower appellate Court has held that tbelst 
defe. dant is entitled to get interest on tbe 
strength of tbe decisions in Kirat v. Debt 
Singh. 'D and in Abdvqiyyam v. Sadr-ud- 
atn Ahmed Khan, 2). It is unnecessary to 
discuss tbe ap plicability of the'^e decisions 
to the facts of t bis case as the learned Vakil 
for tbe responde' ts has very fairly stated 
that these decisions do not lend him any 
suiipor ; and he seeks to support tbe 
judgment on other grounds which 1 shall 
presently notice. It seems to me that both. 
On pririciida and on antbortii^s it is nok 


(1) 'l-O.'D 97 All .30H»{ig04) A W M. 968. 
(9) (1906) 97 All. 403=>2 A.L.J. 33. 
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iooambentoD tbeappellaDt at the time of 
reiemo ioD t3 pay the iatere^t olaimei by 
the defendant in this oa8‘=‘. The oases in 
R'lmkrishna Kukkilaya v. N*'kk‘ir Kuppi- 
yannti '3i, Kesar K unwir y Kashi Ham <4) 
Athankutti v. Subhadra 5*. Ramiray 
uningar v. Maharaj'ih of V*^nk^tagiri (6) 
Kunhiviaikutty Beari v. Hxlkote Atsabi (7) 
and Nfiratna Rao v. Sh>va Rao (8 cited 
by Mr. Sibarama Rao, the learned Vikil 
for the appellant, show that the transferee 
from the mortgagors at the time of redemp- 
tion is not bound to pay a claim for interest 
which has become barrel by limitation. 
In this case even if there is a personal 
covenant, the right to eoforoe it is admit- 
tedly barred. Apart from this, it seems 
to me that since the mortgagee has been in 
enjoyment of the property, he must be 
considered to have realized the interest 
from out of the profits of the property, and 
a mortgagor in such oases seeking to 
redeem the property can be compelled only 
to pay the mortgage money. I think, 
therefore, the mortgagee in this case is not 
entitled to get interest on the principal 
amount of Rs. 320 from the year 1877. 

Mr, Adiga, the learned Vakil for the 
respondents, has tried to support the 
lower Court's judgment on two grounds. 
Firstly be has relied upon section 72. clauses 
(6) and W). Obviously clause td> does not 
applyt and as regards clause (6) it Is only 
the last part of it that is pressed into ser- 
vice in support of the argument. According 
-to the arguments of Mr. Adiga, the amount 
claimed by the Ist defendant must be 
considered to have been the amount spent 
by him in preserving the property from 
cale ; and this is sought to be supported 
by reference to a fact that is found mention- 
ed in the transfer deed to the effect that 
the transfer was made ' to avoid the 
trouble of litigation, " and reference to a 
possibility of litigation is found in the 
written statement also. 

Mr. Adiga argues that, if the prior 
mortgagee's possession is disturbed as it 


(8) (1918) M WN. 76-6 L.W. 631-33 M.D.J. 

6ei-3i M.L.T. 439-43 I.O. 386. 

4) (191S> 87 All. 634-30 l.C. 777-18 A L J. 869. 
6j (1917) M.W.N. 9-33 M.L.J, 317-37 I.O. 766 
-6 L W. 461. 

(6) (1931) 44 Mid. 801-13 L W.6S6-38 M.L T. 

334-61 I.O. 613-40 M L J. 236. 

47) (1931) 13 U.W. 484-63 1 0.738. 

46) (1918) 41 Mid. 1048-86 M.L.J. 414-34 M. 
L.T. 870-8 li.W. 405-49 I.O. 198- 
U91B) M.W.K. 917. 


must be considered to have been in this 
case when the second mortgage was 
eseoubed, he is entitled to bring a suit, and 
all thes^ oomi lioatioos were pat an end to 
by the hr^t defend aut taking an afsignmeok 
of the first mortgage. This is altogether a 
new argument and opens up a new line of 
defence which bad cot been considered by 
the lower Courts with reference to the facts 
of the case. One cannot say whether the 
reference to litiga'ion vaguely mentioned in 
the assignment deed and in the written 
statement would really have led to the sale 
of the property and whether it would have 
been necessary to make any payment for 
preserving the nroperty from such sale. I 
cannot deal with this argument without 
the findings of the lower Court on facts 
involved in it, and I, therefore, cannot allow 
the learned Vakil for the respondents to 
raise this argument for the first time in 
second appeal. Sinoe-the argument whs not 
even faintly suggested in either of the 
Courts below and since sufficient facts do 
not appear on the record to support it 
except the vague reference in the assignment 
deed and the written statement, I do nob 
think that I would be justified in framing 
an issue about the question thet is now 
raised and calling for a finding upon it 
from the lower Court. 

The second argument of Mr. Adiga is 
this that since the usufructuary mortgagee 
under Sxhibit A has to realize his interest 
from the profits of the property, it cannot 
be , imagined -that the same amount of 
profits will be enough to pay for the inter- 
est on the first mortgage as well ; and 
therefore it must follow that provision has 
to be made for this interest at the settlement 
of accounts during the time of redemp- 
tion. No authority is cited in support of 
this proposition. Reference in this connec- 
tion is made to the last sentence in Exhibit 
D, which says that "you (the mortgagee 
and transferee) should recover the consider- 
ation of the said mortgage due to me from 
the Mulgars together with interest betriff 
the value of (translated in Court as in re- 
turn for ”) the produce oommenoing from 
the current year”. The meaning of this 
sentence is not very clear. It does not in 
my opinion authorise the transferee to ask 
the Mulgars (mortgagors) for the interest. 
The sentence in my view means that tha 
transferee should get the consideration of 
the mortgage from the Mulgars and interesb 
from the value of profits. It has also to bo 
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rexembered thafc the plaintiff ia not a 
party to this document. 

Under these circumstances, I aet aside 
the decree of the lower Court awarding 
interest to the respondents. In other 
respects the decree of the lower Court will 
stand. Time for re-redemption is extended 
to three months from this date. The 
parties will pay and receive proportionate 
ccsts in this Court. 

. Decree varied. 


* 1924 Madras 864. 

Devadoss, j. 

Authinaravana Aiyar and others — 

Defendants- Appellants 

V. 

A . Krishnaswami Aiyar — Plaintiff* Res- 
pondent. 

Second Appeal No. 279 of 1922, decided 
on 16th July, 1924, against the decree of 
the Court of the Sub Judge of Mayavaram, 
in A. 8. No. 66 of 1920. 

(a) Transfer of Ptoverty Act, 3. 55 (4i (b) Ven- 
dor*s acceptance of bond by vendee to pay purchase’ 
money on happening of given event does not etcclude 
vendor’s charge Jor unpaid purchase-money. 

Where the arreagement la that vendee should 
execute a bond for the unpaid purchase money, 
undertaking to pay the amount, ou the happening 
of a certain event, it oannot be said that the 
vendor accepts the bond, as ooosideration for the 
price of the property ssid, eo as to exolude the 
etatutor; charge in favour of the unpaid vendor. 
[P. 854, 0. 2.] 

(b) Ltmtfafion Act, Art. 232. 

Suit to enforce statutory charge for unpaid pur* 
chase money shoutd be brought within 12 years of 
the sale unless parties have by proper inatrument 
clearly expressed their inieutioD to extend the 
period. [P. 864,0. 2.] 

K. Bashyam Aiyangar and P. J. Kup- 
panna Rao — for Appellants. 

T. V . Muthukrishna Aiyar V.Sunda- 
resa Aiyar — for Respondent. 

Judgment: — The first question argued 
in this second appeal was that Ex. B. was 
the consideration for Ex. A ; and the 
plaintiff was not entitled to claim a statu- 
tory charge for the unpaid purchase money. 
From a perusal of Exs. A and B, it is clear 
that the vendor did not accept Ex. B, as 
consideration for the sale. According to 
Exs. A and B, the arrangement was that 
the vendee should execute a bond for the 
unpaid purchase-money, undertaking to 
pay the amount, on the happening of a 
certain event namely, the attaining of 


majority of Dharmaraja Iyer. It cannot 
be said that the vendor accepted the bond, 
as consideration for the price of the pro- 
perty sold. The vendee undertook to pay 
the price of the land sold to him, on the 
happening of a certain event. I find against- 
the appellant, so far as this contention 
concerned. 

The next contention is that the suit is 
barred by limitation, as more than 12 years 
have elapsed *from the date of the sale. 
The plaintiff's case is that he bad a 
statutory charge ; and by Ex. B, the data 
of payment was fixed as 17tb July, 1905 and 
that he therefore has 12 years from that 
date. The plaint was filed do doubt witbim 
12 years from that date. But the real 
question is whether in the case of statutory 
charge for unpaid purobase-moneyi the 
vendor can claim the purchase-money more 
than 12 years after the date of sale. It 
is settled law that in the case of a claim 
for unpaid purchase-money, article 132 of 
the Limitation Act applies : vide Rama- 
kriskna Ayyar v. Subrahmania Ayyen (1). 
The further question ia when does the 
money become payable ? The 3rd column 
of the first schedule against article 132 
contains the words : ** W^ben the money 
sued for becomes due.” The price of the 
land sold is payable on the date of the sale. 
So the money becomes payable to thevendor 
on the date of the sale. The suit therefore 
hao to be brought, within 12 years from 
the date of the sale. 

On behalf of the plaintiff it is urged that 
Exs. A aud B should be considered as parte 
of one transaction, and by Ex. B, time 
for payment was postponed and that there- 
fore the plaintiff's suit is within the period 
of limitation. No doubt in the case of a 
contract between two persons, it was open 
to the obligor to extend the period of 
limitation by a subsequent document. But 
in this case, the charge was not created by 
the act of the parties. The charge was a 
statutory charge and unless the parties 
clearly expressed their intention to extend 
the period of limitation by a proper 
instrument a document like Ex. B cannot 
extend the period of limitation given by 
law. The respondent relied upon a judg- 
ment of this Court, in Kavanoor Velayudck- 
Reddy v. Reddyvari A/amsimma Reddy (2)* 

I do not see bow that case can help the: 

(1) (1906) 29 Mid. 305. 

(2) (1917) 21 M.L.T. 106-6 L.W. 111-33 I.O^ 
240 = 32 M.L J. 263. 
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plaintiff. There the oharge or mortgage 
was created by the aot of the parties ; it 
was open to the parties to vary the terms 
of a prior document by a proper subsequent 
instrument. Here as I have said, the charge 
is given by law and the parties cannot 
extend the time given by law for the 
enforcement of such a oharge, by simply 
patting off the date of payment. As I said, 
it was open to them to create a charge by 
a proper document and fix a period for the 
payment of the amount due. Ex. B is not 
such a document and therefore the conten- 
tion of the appellant ought to prevail. 

In the result, I allow the appeal and 
dismiss the plaintiffs' suit with costs 
throughout. 

The memorandum of objections is die*, 
missed, but without costs. 

Appeal allowed. 


* 1824 Madras 865. 

Phillips and Odgers, jj. 


Yellappa — 3rd Defendant- Appellant. 

V. 

Golla Stoami and others — Plaintiff and 
Defendants 1, 2, 4 and fi-Bespondents. 

Appeal against Order No. 311 of 1922, 
decided on 12bb Eebruary, 1924, from the 
Order of the Subordinate Judge, Kurnool, in 
A. S. No. 14 of 1922, dated SOth March, 
1922. 

Bindu Law-^Will—Constrttclion — Deviss to 
son^s daughter tn teryns — “Pou shall enjoy after my 
death all proverties moveable and immoveable" passes 
absolute estate. 

Where words used are Buffioieot bo create 
absolute estate there is do presumption that a 
woman, even the teatatoc*s widow takes only a 
life-estate. 

Where a Hindu bequeathed bis properties to 
bis son’s daughter, by a will in the following 
terms 

*' You shall enjoy after my death all the pro- 
perties moveable and immoveable You can 

enjoy all the said properties attending to my 
obsaqaies after my death and eettliog the matters 
of the debts, eto-, inoorred by me,” 

Beld that the will oonferred an absolute estate, 
and that where the words used were suffioient to 
create an absolute estate, there was no presumption 
with regard to a distant female oonneotion or even 
the testator’s widow that a gilt or immoveable 
property passed only a life estate.. Beld further 
where the language of a will is clear and oon- 
aistent, it should receive its literal oonstruotion 
unless there is something in the will itself tti 
BDggest a departure from it. The question is 
really whether the words need are of saffioient 


amplitude to convey in the terms of the gilt itself 
the fullest rights of ownership. [P. 665, 0. 2 and 
P. 666, 0. 1.] 


B. Sitarama Rao — for Appellant. 

Krishna Arya and Veeraraghavalu — for 
BespondcDt. 

Odgers, J. : — In this case, I have to 
determine the quantum of interest taken by 
the son’s daughter of the testator by hie 
will Ex. A. The operative words are : — 

”You shall enjcy after ray death all the properties 

moveable and immsvoable” " You oan 

enjoy all the said properties attending to my 
obsequies alter my dea^h and settling the matters 
of the debts, eto , incurred by me ” 


The testator further recites that the 
properties left by bios are bis divided 
properties. The District Munsif has 
held that the legatee took an absolute 
estate and the Subordinate Judge that only 
a life-estate was taken. The reason for the 
latter decision are first that the word ‘enjoy’ 
could not confer an absolute estate, and 
secondly that as the legatee is a female, 
there is no presumption that she takes an 
ab.solute estate by the word ' enjoy ’. In 
the case in Gurusami Pillai v. Stvakami 
Ammatil), the words were “shall enjoy 
for their lives ” as opposed to ' shall enjoy 
the whole property.” The expressions 
were applied to females and the Privy 
Council laid down that where the language 
of a will is clear and consistent, it should 
receive its literal oonstruotion unless there 

is something in the will itself to suggest a 
departure from it. In KamaTasu v. Ven- 
kataratnam (2), the will applied to daugh- 
ters, who were directed to take possession 
of oertaioimmoveable properties and “enjoy 
the same happily as they please ” It was 
beld that the daughters took an absolute 
estate there being nothing in the instru- 
ment or surrounding circumstances to point 
to an intention to limit the gift to a life- 
es'iate. The question is really whether the | 
words used are in the language of the Privy • 
Council Ramochandra Rao v. Ramachadra 
Rno (3) explaining Surajmani v. Babi 
Nath Ojha (4) “ of suflBoieut amplitude 


l) (1895 le MacI. I.A, 119*>6 M.L.J, 

106 = 6 Bar. 6l0 (P.G.). 

3) (1897) 20 M*d. 293. 

3) 19i9 P C. 80 = 46 Mad. 330 = 49 I A. 19^ 

30 M L T 164 = 96 O.L J. 646= 16 M.L.W. 
l = (193i) M.WN. 369=36 0 W.N. 713 = 
20 A.L.J. 694 = 94 Bom. L R. 

L. J. 78 (P.O.). , , r •» CT 

4) (1908) 90 All. 84-86 I.A. 17 = 5 A.L J. 67 = 

12 C.W.N.931«“18 M.L.J. 7= 10 Bom. L.R. 
69-7 O.L.J. 131-3 M.L T. U4 (P.O.). 



856 


T. sattanarayanamoorthy V. M. BAMiBBDDY. 1924 Madras 


to convey in the terms of the gift itself 
the fullest rights of owoership, etc.” In 

I my opinion they are. The words are not 
cut down in any way and there is no dis- 
posal of the residue as would be usual if 
only a life-estate were intended. Toe tes- 
tator says he has no male issue and appa- 
rently there was nobody at all nearly 
connected with him save the legatee. The 
surrounding circumstances do not therefore 
point to any such limitation or restric- 
tion. Further there is the direction bo pay 
the debts, etc. These would probablv have 
to be paid by realising the immoveable pro- 
perty or some portion of it, which the 
bolder of a mere life-estate could nob do. I 
think there is no doubt that the words 
used are capable of passing an absolute 
estate. 

The question remains whether there is 
anything against such a construction 
of the words from the fact that the 
legatee is a woman. It is contended 
that it must be presumed that the testa- 
tor intended to confer a life-estate as 
that would be consonant with his notions 
as to the quantum of interest a woman 
would ordinarily take. In Ramachandra 
Aiyar v. Parnmeswaren Unni i5i, which 
was on a different point reversed by 
the Privy Council, Wallis, C.J., stated that 
the trend of later decisions here, i e., since 
Sambdiiva Atyar v. V<inkata!>wara Aiyar 
(6), is against making any assumption 
that only a widow's estate should pass in 
the absence of any indication to give a 
larger estate and that the rule in Mahom^.d 
Shumiool v. Shewukram (7), which con- 
strued the intention of the testator to have 
been against the gift of an absolute estate 
is ft rule of construction only to be applied 
where there is gome uncertainty or ambi- 
guity in the language of the instrument. 
As Seabagiri Iyer, J., pointed out in the 
same case, the decision of the Privy 
Council in Surajmani v. Rabt Nath Ojha (4) 
shows that their Lordships thought 
that no difference should be made between 
a male and a female provided the words of 
gift are sufficiently clear to convey the 
property. The same learned Judge in 
Namastv^yam Pillai v. Kuthalalingam 


(6) (lOl**) 42 M*d. 360 = 86 M.L.J. 396 = -26 M.L. 
T 304 = 9 L W. 492 = 50 I.O. 693 = (19l9) 
M.W.N. 370. 

(6) 190«) 31 Mad. l79 = 3 M.L T. 369. 

(7) (187 3 I.A. 7 = 22 W.R. 409-U B.L.R. 326 

(P.O.), i 


Pillai (8) held that if apt words are used 
no matter who the transferee is, whether 
male or female, the estate conveyed would 
be au absolute one. Further, it is to be 
noted that the legatee, in this case, is not 
an heir in the ordinary sense. In Rama’ 
sami V. Papayya i9) the presumption relied 
on in argument that a gift bo a female is 
only a life-estate was rejected, it not being 
shown that the female legatee was a widow, 
when her father gave his property to her. 
In Atul Krishna Sirkar v. Sanyasi Churn 
Sircar (10), a single learned Judge of the 
Calcutta H>gh Court held that such a pre* 
sumption did not exist in the case of a 
mother, but only in the oa^e of a widow. 
With this I am disposed to agree, subject 
however to this, the presumption may even 
in the case of widows be rebutted by the 
employment of words of " sufficient am- 
plitude " to create an absolute estate. It 
is, I think clear, that no such presumption 
exists with regard to a distant female 
connexion as in the present case and if, 
as I hold, the words are sufficient to 
create an absolute estate, there is no reason 
from the point of view of Hindu sentiment 
or intention why it should be out down to 
a life-estate. 

In my opinion, the Subordinate Judge 
was wrong on both the grounds and the 
appeal must be allowed with costs here and 
in the lower appellate Court. 

Phillips, J. I agree. 

Appeal allowed. 

(8l (19161 6 L W. 2H=il M L T. 30 = 38 1.0. 

K40«-(}9l7) M.W N 78 

(9) (169ii 16 Mnd. 466 = 3 M L J. 205. 

(10) (1903) 3i Cal. I05l = i O.L.J. 60-9 O.W.N. 

784. 
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Jackson, j. 

T, Satyanarayana^noorthy — Defendant- 
Appellant 

V. 

M, Ramireddy and another — Peti- 

tioners- Hespondents. 

A. A. A. O. No. 100 of 1922, decided on 
22Qd July. 1924, against the Order of the 
D. strict Court of Kistna. in A.S. No. 327 
of 1920. 

Liimxtaiion Actt S, IS-^A^knotoUdgment — 
Dtbtor's stoUmeni that dthl duet tut that credit- 
or iromtsed no< to proceed agaifui perton ia cm 
cuknowUagment. 

Woere ibe debtor’a Bfeakement was : '* The 

debt dae to the oieditoe was a mortgage debt. It 
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ripened into a decree. He gave me a letter that 
'he would proceed agaiuet ibe m^rtgag-d properiiea 
. only and would not proceed Haaiobt my person,’* 
together at the eud with These debts are due 
by me atoog with others, but they were paid by 
me alone. I therefore owe no debt to any of my 
oreditors.” 

field, that the statement was an ackoowledg* 
meut| within the m^auiogo! 8. IJ. [P. 857, C. i:] 

P. Soma.^undamm and P. Satyanara^ 
^ana — for the Appellanti. 

Q, Lakshmanna — for the Bespondenbe. 


that the debt was due. So boo in Muthu- 
kumara Mud>iliar v. ChockaUnya Muda* 
liar i2i the statement is : 

" I am the 3rd defendant. I and the Qad defend- 
ant purobaccd some land from the let defendant. 
For tbe b^lanoe of prioe due to her, £x. A was 
eteouted.** 

It is not stated that any debt under 
Exhibit A was still due. 

And lastly in Kmdasami Reddi v. 
Suppammal tbe passage runs thus : — 


Judgement This is an appeal from 
the order of tbe Distriot Judee of Kistna at 
Masulipatam, in A.S. ^o. 327 of 1920, pre- 
ferred against tbe order of the Court of the 
Subordinate Judge of Edore, in E. P. No. 92 
of 1919, in O. S. No. 80 of 1910. 

The sole point for determination in this 
appeal is whether tbe learned Distriob 
Judge has oorreotly held that tbe state- 
ment made by the appellant Exhibit A, 
amounted to an aoknowledgmen: of 
liability, within the meaning of section 19 
•of tbe Indian Limitation Act, so as to save 
the bar of limitation. 

The statement is as follows : — 

"Tbe debt due to the oreditor, K- Bsesva Reddi 
WAB a mor(g«ge«debc. I( ripened into a deoree. 
Jt wsa in O 8. No. 80 of lOiO, on the file of the 
•Sllore Sao-Oourt. He gave me a letter that be 
would prooeef against tbe mortgaged properties 
only and would not prsoeed against my person.** 

At the end of tbe same statement, he 
says " These debts are due by me along 
with others, but they were paid by me 
«loae. I therefore owe no debts to any of 
my creditors". 

There can be no doubt that this must 
mean that tbe debt is due to K. B.isava 
Beddi ; but in as muob as be has under- 
taken to satisfy it by proceeding agaiost 
the mortgaged properties only, there is no 
claim against the person of the appellant. 
I And this is tbe sense in which it has been 
' taken by tbe learned Subordinate Judge 
and the learned Distriot Judge. I agree 
with them that tbe deposition is a olear 
admission that tbe appellant was in debt 
to tbe plaintiff. 

Tbe appellant has cited three oases all 
of wbioh can be distinguished. Firstly, 
Hingan Lai v. Mansa Ram (1). There the 
statement relied upon was merely the fact 
that the judgment-debtor had been declared 
liable to pay a oertaio sum of money by a 
oertaiD deoree. There was no statement 


" Tbi» first plaiaiifi And bis brother, tbe second 
pletnMfi, namely, duppa Reiidy, jointly tsaouted 
to him (6ra( defendand on tbe snid d.ite a bjpo* 
tbecatioD deed lor R^. 200 , alter deduoiing tbe 
soma paid towards the said olhi amount of 
Ri 275. Along with tbe said deed, tbe deed of 
oiht ezeouted in tho year 1838, and tbe ofbi deed 
of lti07 were also given to tbe first defendant." 

Again there is no aiim'ssion that any 
debt uoder these deeds was due. 

Tbe rulings lay down that each case is 
to be considered on its merits and having 
regard to tbe exaot language u^ed, I have 
no doubt that in this case, there is an 
acknowledgment of debt and bence no bar 
of limitation. 

Tbe appeal is dismissed with costs. 

Appeal dismissed* 

(2) 19J3 Mid. 614-17 M L W. 674. 

(3> f922 M4d 101-46 Mad. 441»42 M L.J. 268- 
16 M.L.W. 32&»(1922) M.W.N. 168. 
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Krishnan and Waller, jj. 


S. D. Annamalai Desikar — Petitioner- 
Appellant. 

V. 

M. R. Govtnda Rao — Bespondenfe-Bes- 
pondent. 

Appeal against Order No. 359 of 1923, 
decided on 2l8t November, 1923, against 
tbe order of tbe Addl. Sub-Judge of 
Madura, dated 2l8t September, 1924. 

Ci«. Pro. Code, ( V of 2903), 0. 39, r. 3 -Order 
for notice— ~Civ» Pro. Codf, O* 43, r, 1 (r|. 

An order merely ordering notice under 0. 39, 
r. 3, Otv. Pro. Code, is not appealable. 

A* C, Sampath Aiyangar — for Appel- 
lant. 


T. L. Venkatarama Aiyar — for Res- 
pondent. 

Judgement ; — The objection is taken 
that DO appeal lies. The order of the I 
Subordinate Judge is one merely ordering | 


(1) (1896) 18 All. 884-1696 A.W.N. 101. 
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I notice as required by rule 3, Order 39. 
There is no apceal against such an order 
under Order 43, rule 1, clause (r). 

There is no other provision pointed out, 
under which an appeal lies. We uphold 
the preliminary objection and dismiss the 
appeal against the order with costs. 

Appeal dismissed. 
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Bauesam and Ebilly, jj. 


P. Tenkobacharlu — Defendant- Appel- 
lant. 

V. 

S. Radabayamma and others — Defts. 
Nos. 2 and 3 and Pl^.-Bespondents. 


Appeal No. *212 of 1922, decided on 
9tb July, 1924, against the decree of Sub- 
Judge, Anantapur, in O.S. No. 6 of 1920. 

Civ. Pro. Code% S. HO— Where suit is dismissed, 
Undings in judgmenls as between co^defenaanis not 
embodied nor rmpliecL in dicree are not res judicata 
nor appealable— Civ. Pro. Code, 8. 96. 

Though for bq appeal to lie, it is cot Deoessaty 
that the findiog should be actually embodied in 
the decree, yet where a suit is diamiseed and the 
judgment oontains eomo findings as between oo- 
defendanta which are not embodied in the decree 
nor implied therein, such findings do not amount 
to res juiieata and are not appealable. Case law 
discussed. [P. 856, C. 2,] 

L. A. Govindaraghava Aiyar — for the 
Appellant. 

The Advocate General — for the Respon- 
dents. 


Judgement: — The Ist deleodant is the 
appellant in this appeal. The appeal relates 
to findings on certain issues which were 
raised between the 1st defendant on the 
one band and 2od and 3rd defendants on 
the other. The plaintiff sued for partition 
and the suit was dismissed. The Advocate 
General appparing fer defendants 2 and 3 
raises a preliminary objection that no 
appeal lies. Ha argues that the findings 
now complained against by the appellant 
are not necessarily implied in the decree 
nor are they embodied in the decree. They 
have no oporatiye force. He argues that 
they will not be res judicata and the 
appellant has no right to appeal against 
such findings when the decree is a decree 
dismissing the suit. 

The learned Vakil for the appellant 
refers to the oases in Rangatiathan Chetiy 
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V. Lachimiammal (1), Ramakrishna Naidu 
V. Krishnaswami Naidu (2) and Muthu 
Filial V. Vedavyasa Chariar (3). In 
the first of these oases the decision 
in the first suit on a point arising between 
the defendants was necessary for tbo 
dismissal of the plaintiff’s suit* The matter 
WAS therefore res judicata in the later suit- 
and the defendant (in the first suit) against 
whom the Court decided ought to have 
appealed. This decision does not help the- 
appellant except bo this extent, viz t for an 
appeal to lie, it is not necessary that the 
finding should be actually embodied in the 
decree. In the present case, Issue 7 could 
well have been left undecided by the Sub- 
Judge, if he so chose, and he could have 
dismissed the plaintiff’s suit. The decision' 
on the genuineness of the will is not 
necessary for the dismissal of the plaintiff’s 
claim. Tbe fact that the Sub-Judge 
refused to expunge the issue has really no 
bearing on tbe matter. At tbe time be 
decided to retain it, it was impossible to 
say how tbe suit would have ended. We 
think tbe Sub-Judge disallowed the costs 
of tbe let defendant because he thought 
be instigated the suit and not because of 
the findings on the issues. Tbe case in 
Ramakrishna Naidu v. Krishnaswami 
Natdu (2) contains observations about the 
application of Run Bahadur Singh v. 
Lacho Koer (4), which are opposed to the 
view of this High Court in other oases,, 
e.g., KeruNambiar v. Chathu Namhiar (&)► 
Whatever difficulties there may be in 
reconciling Ramakrishna Naidu v. Krishna^ 
swami Naidu (2) with tbe latter case, in 
which it was held that, where the decision 
is one baaed on a finding not necessary for 
the decision of tbe suit, the finding is not 
res judicata and in a- plying it ro a case 
between plaintiff and defendant, those 
difficulties do not present therosalves in 
this case, which is a case of co-defendants. 

It may be that the case in Run Bahadur 
Singh v. Lucho Koer (4) and Krishna 
Behari Roy v Bunwari Lull Roy (6) can 


(1) (19131 U M.L T. 189=.25 M L.J. 379 = 21 I.C. 

15 = (1913) M.W.N 690 

(2) (1918» 36 M-L.J 64l = J5M DT. 8S = 52 10. 

34 = (1919) M.WN.7=9L,W. 180. 

(3) (I9i0) 12 L W. 277=60 I C. 397. 

(4) (1894) 11 Cal. 301 = 11 I. A. 23 = 4 Bar. 601 

(PC.). 

(6) fl910) 25 M.L.T. 66 = 9 L W. 84 = 62 I.O. 
258 = {1919) M W-N. 34. 

(6) (1875» 1 Cal. 144 = 2 I.A. 203-26 W.B. 1 — 
3 Sat, 659(P.C.). 
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be reoonoiled, nob on the ground suggested 
by Sadasiva Aiyar, J. in Ramakrishna 
Naidu V. Krishnaswami Naidu (2), viz.t 
that Run Bahadur Singh v. Luch Koer (4) 
should be oonhued bo a ease when the 
finding is oODbradiotory to bhd final decree 
in the case, bub on the ground that in 
Krishna Behari Roy v. Bunwari Lall 
Roy <6) an appeal and a second appeal 
were preterred against the finding, argued 
without any objection and the appellant 
having chosen to insist on a decision, is 
bound by it. This view is supported by 
Midnapore Zamindari Co., Ltd> v. Kumar 
Naresh Narayan Roy (7), whsre the 
Privy Oounoil observe that the findings in 
the earlier suit would not be res judicata. 
In the present case the matter is stronger 
for the appellant as the finding is between 
QO‘defendant9. In Muthu Pillai v. Veda- 
vyasa Chariar (3) Sadasiva Aiyar, J. held 
that the matter was res judicata heoB,use 
there was an appeal against the finding in 
the first case. It was not between co- 
defendants. 

We are, therefore, of opinion that there 
is no decree against the 1st defendant — 
either express or implied — against which it 
is bis duty to appeal and the appeal is, 
therefore, incompetent. On this ground we 
dismiss the appeal with costs (on the one- 
fourth scale, as no notice of objection was 
given by respondent, subject to the mini- 
mum rule). 

Appeal dismissed. 


(7J (1921) 48 0*1. 460-48 I.A. 49-14 L.W. 266- 
64 I.O. 231 (P.O.). 
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Jackson, j. 


K. Pallavya — Ist Counter- Petitioner 

PJaintitf* Appellant 

V. 

K. Bhimaraju and another — 2nd Coun- 
ter-Petitioner and Defendant- Hespondents. 


A. A. A. O. No. 16 of 1923. decided on 
Ist August, 1924, against the Order of 
Additional Sub-Judge in A.S. No. 17 of 
3922. 

(a) hint^laiion J.et, Art. ISI^Applicabilifp. 

Atb.l8l Applies to applioatioo to set aside sale 
in ezeoution. [P, 669, C. 9.} 

(bl Limitation Act, 8. 28. 

Period of limitation for applioatioo to set aside 
ezeontioD sale where notioa of the sale was frandn- 


Jently suppressed ruos from Ihe da'e when the 
applicant oamo to kaow o( the sale. [P. 869, G. 9.] 

C. Rama Rao — for Appellant. 

P. Somasundaram — for Respondents. 


Judgement : — Appeal from the order 
of the Additional Subordinate Judge of 
Cooanada in Appeal No. 17 (a) of 1922 in 
C. M. P. No. 1390 of 1921 of the Court of 
the District Munsif of Ramaobandrapur. 

Petitioner applied to set aside the sale of 
property sold under the decree in O. S. 
No. 554 of 1912 of the Oocanada District 
Munsif’s Court. So far as his share is 
concerned, the lower Courts allowed the 
application. Counter- petitioner appeals. 

The petitioner bad been exonerated from 
the decree, but nevertheless his property 
was sold and there must admittedly be 
z'estitution unless bis application can be 
shown to be time barred. The sale was in 
1915 and the application in 1921. There 
can be no doubt in the light of Rajagopala 
Aiyar v. Ramanujachariar (1) that 
Art. 181 of the Limitation ^ot applies and 
petitioner will be time-barred unless be has 
pleaded and establi bed facts which save 
him from the bai. agree with the 
appellant that he cannot set up a new case 
in appeal but the point for determination 
is whether that was actually done, and 
whether a case under section 18, Indian 
Limitation Act, has been established. In 
the 5bh paragraph of his petition, the 
petitioner sets forth that in spite of the 
compromise which exonerated him from the 
decree, the counter petitioner fraudulently 
proceeded against the entire property with- 
out serving notice on the petitioner. As 
notice was thus fraudulently suppressed 
the petitioner only came to know of th( 
sale in August 1921. This contains all 
that is necessary to attract the provisions 
of Section 18, Indian Limitation Act, bo 
petitioner’s case, and I cannot hold it to be 
a fatal flaw that he has not specifically 
referred to this section. The counter- 
petitioner then contends that even 
supposing there was fraudulent suppression 
of notice at the time of the sale, no 
subsequent fraud is alleged and therefore 
petitioner was not fraudulently kept out of 
Trnowledge of the sale. This point was 
taken in the lower appellate Court and I 
agree with the learned Subordinate Judge 


1924 Mad. 431 -47 Mad. 988-46 M.LJ, 
104-19 M L.W. 179 - 34 M.L.T. 87- 
• (1924) M.W.N. 189 (P.B.). 
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that there was a continuiDg fraud up to 
the date of pabitiooer’s kDOwleHge. The 
•ape oi^ed by apDellaot, P lyidanna v. 
Lakshminarasamma 12), hardly helps him. 
There at the time of the sale, a minor was 
treated as major, a oiroumstanoe which did 
not exactly keep the minor from knowledge 
of the sale. 

Accordingly I see no reason to differ 
from the Boding of the lower Courts, 
but appellant asks that the order may 
apply to the share of the 2()d defendant 
only, that of lab defendant having been 
validly sold There seems to be no objec- 
tion to this modification, and I order 
accordingly. 

Costs to 2ad defendant. 

Aopeal partly allowed. 

IQ) (19141 98 M*a. 1076-39 1 0.314 = 39 
635. 
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Devadoss, j. 

T. Anjaneyulu — Plaintiff Appellant 

V. 

P. Ohinna Subbiahand another — Defend- 
ants- Respondents. 

3. A. No. 1469 of 1921, decided on 7bh 
July, 1924, against the Decree of Subordi- 
nate Judge, Masulipatam, in A. S. No. 1 
of 1921. 

Ouardian and minnr — negJi(je»ce' by 

yuavdian^Suxi by ouardian on behtlf of minor for 
d«tt (ipainsc father and four sons— 0’4ardian bax>ng 
claim on Hindu low Uabiliiy of aona for father's 
debt tneured for purpous Uks aon’« marrmgst 
stc —Suit decreed og-jtnat fathrt but dismissed 
against sons — Non^produetion by guardian o( oo «• 
mfnt by two of the sons undertaking to share 
Itadilitv *3 not under cireumslances of ease, gross 
negligence and minor can't reopen dieree on attain- 
ing majority. 

Where io a suit by a guardian on behalf of a 
minor Rgtinst a Hiodn father and hie font sons 
for the recovery of a debt, the gaardian based the 
claim on the Hiodn law liability under whiota 
father and eooe are Itab'e for debt borrowed for a 
purpose such ae tbe marriage of one of the sons ! 
and where the suit was decreed only against tbe 
father but was dismissed against the s^ns. 

Held, that the non-production by the gnardian 
of a document executed by two of tbe sons who 
thereby undertook to share the liability with their 
father, did not under the oiroumstanoea amonot 
to gross negligenoa by the guardian so as to entitle 
tbe minor to re-open tbe decree on bia attaining 
'majority, [P. 860, 0. 3.] 


G. Lakshmanna — for Appellant. 

Ch. Righava.Bao — for Respondents. 

Judgement : — ^Tbe only point argued in 
this secood appeal is that the guardian of 
the plaiptiff was guilty of gross pegligence 
aod that he Is therefore entitled to reopen 
the case decided against him. Tbe plain- 
tiff's guardian sued the father aod bis four 
sons for a debt due, according to her 
allegation, by the whole family. The 
debt waa ostensibly borrowed, for the 
expenses of tho marriage of the 4th defend- 
ant, one of the boos of the Isb defendanft, 
in tbe previous suit. She got a decree 
against tbe father, tbe Ist defendant and 
tbe suit was dismissed against tbe sons. The 
plaintiff now wants to reopen the case and 
get a deocee against the defendants 3 and 4, 
on the ground that they executed Exhibit 
A, under which they undertook to share 
the liability. Exhibit A was not produced in 
tbe previous suit. Mr. Likshmanna strong- 
ly relies upon this fact and contends that 
the omission to produce Exhibit A, in the 
previous suit, amounts to gross negligence. 
But it must be remembered that the pre- 
vious suit was based upon the ordinary 
Hindu Law liability, under which the 
fa her and sons are liable for a debt, bor- 
rowed for a purpose, such as the .expenses 
of marriage of one of the sons. This 
omission to produce Exhibit A io bis pre- 
vious suit cannot be considered to be gross 
negligence. The learned Subordinate Judge | 
has considered the matter and be is of I 
opinion, that tbe document was kept back j 
purposely, in order to get a decree against I 
all the defendants, i,e., tbe father and sons. | 
In tbe face of that finding, it is impossible 
to contend that the plaintiff's guardian was 
guilty of gross negligence. Mr. Lakshmanna 
very strongly relies upon tbe case reported 
in Ootepati Subban v. Ootepatt Narasam- 
ma (1). There, tbe father set up a right 
by adoption, while be could very well have 
sot up a title under a will. Tbe father 
evidently, in order to get tbe whole pro- 
perty, set up the case of adoption, which 
was false to bis knowledge and tbe finding 
in that case was that tbe father was aware 
of the existence of the will, under which the 
son would entitled to half the property. The 
learned Judges held that tbe father was 
guilty of gross negligence, inasmuch as 
be set up a false case to his knowledge 
and did not set up a case, which was true 

(1) (1914) 37 M.L.J. 486-36 I.O. 16. 
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to bis knowledge. In Punnayynh y. Viran- 
na (2), it was held tbat a decree could be 
Bet aside, lor tbe fraud or collusion of tbe 
guardian ad litem, in not defeoding tbe 
suit, on behalf of tbe minor. Toe facts are 
different here. The guardian claimed a 
decree against 5 persons, whereas she 
could have been satisfied with only a decree 
against defendants 3 and 5. It cannot be 
said, in the oiroumstanoes, that she was 
guilty of gross negligence, which would 
entitle the plaintiff to have the case re> 
opened. 

Tbe second appeal is dismissed with 
costs. 

Appeal dismissed. 

(S) 1939 M^d. 973“46 Mad. 16 L-W. 437 = 

43 M L.J. 439 = (1933) M.W.N. 313. 
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Dkvadoss, j. 

A, Singarayya — 2nd Defendant- Appel' 

lant 

V. 

A, Suhhayya and others — Plaintiff and 
defendants 4, 5 and l-Ke^pondents. 

S.A. No. 1339 of J921. decided on lOth 
July, 1924, against tbe Decree of the 
Additional Subordinate Judge, Dilore, in 
A.S. No. 6 of 1921. 

Ooniraet^EntorceahilUy by a stranger. 

Where all patties are before Court and it is io a 
positioo to do oomplete jusiice, it oao order the 
enforofxneDt o( a ooutraot b; a person for whose 
benefit It was made though be is not direoily 
promisee. 

Persons who are not actual parties to tbe agree- 
ment or ensBgement are eotiiled to sue for the 
benefit reserved to them under arrangements or 
engagrmeiils i ke family settlements or partition 
arrangemenle. But apart from tbat, where a Court 
bus before it all persons and is in a position to do 
complete justice to tbe oase, tbe suit should not 
fail on tbe ground tbat the defendant d'd not 
oontraot with the plain ifl to pay the amount 
whiob be ooniraoipd to pay on bis behalf. Case- 
law disousaed [P 86J, 0 I] 

K. Ramamurlhi — for AppellAnb. 

K. Kamesw'ira Rjlo — for Respondents. 

Judgment : — Tbe main question argued 
in tbid beootid sppehl is whether tbe 
plaintiff could maiobain the suib against 
the 2Dd defendant, Tbe 2cd defendact is 
the vendee of certain property from defen- 
dants 3 bo 5. Under tbe deed, Rxhibtt A, 
he undertook to discharge a debt of Bai 888 


due by defendants 3 to 5 to the 1st defend- 
ant. Tba plaintiff brings the suit against 
tbe defendants alleging that the Ist defen- 
dant is a benamid'ir for him and that be is 
eoti'led to tbe amount mentioned in Exhibit 
A. Toe learned District Muusif found 
that tbe let defendant was a benamidar iot 
tbe plaintiff and gave a decree against 
defendants 3 to 5 and exonerated tbe 2Dd 
defendant on the ground tbat there was no 
privity of contract between tbe plaintiff 
and the 2Qd defendant. On appeal tbe 
learned Subordinate Judge held that inas- 
much as all tiie parties to the transaction 
were before the Court, the Court was 
entitled to pass a decree against the 2Qd 
defendant as well, and he modified tbe 
decree of the Court of first iostacoe by « 
passing a decree against tue 2Dd defendant 
as well. It is contended before me tbat 
tbe decision of tbe Subordinate Judge is 
wrong as tbe 2nd defendant did not under- 
take to pay (be plaintitl the amount 
mentioned in tbe sale-deed ; and reliance is 
placed upon Isti Panku Menon v. Dharman 
Achan d). In tbat case a Fail Bench of this 
Court held tbat the prinoiule of tbe decision 
in Tweddle v. Atkinson (2) applied to India 
and a stranger to tbe oontraot could not 
sue on tbe contract even though under tbe 
oontraot some benefit was reserved for him. 

In this ease, the vendee and tbe person to 
whom the vendee undertook to pay the 
amount are before tbe Court. Whether in 
a case like this the plaintiff should fail 
because tbe undertaking was not to him is 
a question which is not free from difficulty. 

In Dwarakanath Ash v. Pnya Nath 
Malki (3) a Bench of tbe Calcutta High 
Court held relying upon the well-knowncase 
of Gregory v. Williams (4) that whore all 
tbe parties were befere the Court it was 
open to the Court to give relief to the 
plaintiff even though no promii>e was made 
to bine by the person liable. In the case of 
Gregory V. WtHiams {4’,the engagement 
was with one Pmker, and ir- was he that 
paid the consideraiion, bu*i Gregory did ngt 
furnish any consideration aud be was no 
party to tbe contract. Parke r acted as -bis 
trustee ; and Gregory derived an equitable 
right through tl’e mediation of Park'^r 6 

(:) (lyr) U Ma^. M L.T 

M. W N. 98-34 M.L J. 193- 43 1. 0. 636 — 

8 L.W 11*^. 

(3) (Iftfili 1 B A Q 393. 

(8) (191ft) 29 C,W.N. 979-36 I.O. 799-27 

C L J 4«.^. 

(4) (1817) 9 Met. 689-17 R.B. 186. 
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engagemeob. Sir William Grant, M.B., held 
that inasmaoh as Parker and Gregory were 
plaintiffs the plaintiffs oould suooeed. In 
Debnarayana Dutt v. Ram Sadhan Man- 
dal 15) Sir Lawrenoe Jenkins examined the 
ease of Tweddlev. Atkinson (2) and stated 
"The bar then in the way of an action by 
the person not- a direct party to the contract 
was probably one of prooednre and not of 
substance. In India we are free from these 
trammels and are guided in matters of pro> 
cedure by the rule of justice, equity and 
good conscience." This case has been 
examined by a Benob of this Court in 
Iswaram Pillaiv. Sonnivaverii Taragon (6). 
Some observations in that judgment are, 
no doubt, against the view taken by 
Sir Lawrence Jenkins in the Calcutta case. 
There are exceptions to the principle enun* 
ciated in Twaddle v. Atkinson (2) as in the 
case of family settlements, partition arran- 
gements, etc. Persons who are not actual 
parties to the agreement or engagement are 
entitled to sue for the benefit reserved to 
them under such arrangements or engage- 
ments. But apart from that where a Court 
has before it all persons and is in a position 
to do complete justice to the case, it would 
be straining the law to hold that the suit 
should fail on the ground that the defend- 
ant did not contract with the plaintiff to 
pay the amount which he contracted to 
pay on his behalf. In a recent case deci- 
ded hy this Court which is reported in 
Peria Thiruvadi Iyengar v. Pokutti 
Janaki (7), Venkatasubba Rao, J., observes 
at page 697 : The 2nd and 3rd defendants 
have undertaken to pay the plaintiff 
Rs. 1,500. The undertaking is absolute. 
They have not said that they will he liable 
to pay Rs. 600 only in the event of the 
seonrity being sufficient to pay off both the 
mortgages. The competition is only as 
between tbe plaintiff on the one band 
and tbe 2od and 3rd defendants on tbe 
other. . . There is no third party 

involved. Tbe contest is merely bet- 
ween tbe plaintiff on the one hand and 
the defendants 2 and 3 on the other." 
And.be held that tbe plaintiff was entitled 
to succeed. It is unnecessary to refer to 
a number of cases on tbe point, such as 


(6) (1913) 41 Oal. 137-17 O.W.N. 1143-30I.O. 
630= IR C.r. J. 603 

(6) U9i3) 38 Mad. 763 = 33 I.C. 951=36 

M.L.J. 137. 

7) 1934 Mad. 103 = 46 M.L.J. 687 = 18 M.L.W. 
6d0« 


Jamnadas v. Ram Autar Panda (8), and 
Khwaja Muhammad Khan v. Hussaini 
Begam (9). So long as the principle of tbe 
decision in Gregory v. Williams (4) is held 
to be good law there is no reason why the 
plaintiff in this suit should not succeed. 
The case of Gregory v. Williams (4) is 
cited with approval in In re Empress 
Engineering Company (10). Lord Justice 
James clearly says that any objection on 
the score of misjoinder would not have been 
tolerated in that case. That being so, I 
think the judgment of tbe learned Subordi- 
nate Judge is right, and the plaintiff is 
entitled to adeorea against tbe 2ad defen- 
dant as well. 

The other point raised in tbe case is as 
to interest claimed by the plaintiff. By 
Bxhibit A the 2ad defendant did not under- 
take to pay any interest. It is a sum certain 
and the plaiotiff is entitled to claim interest 
only from the date of demand. There is 
DO evidence that he made any demand 
prior to the date of plaint. The Subordi- 
nat '0 Judge is not right in awarding interest 
from the date of breach of contract. The 
plaintiff is entitled to interest at 6 per cent, 
per annum from tbe date of plaint as given 
by the District Munsif. The decree will 
be modified bo this extent. With this 
modification tbe second appeal is dismissed 
with proportionate costs of the lab 
respondent. 

Second Appeal dismissed. 

(8) (1911) 34 All. 63 = 39 I.A. 7-16 O W.N. 97- 

11 M.L T. 6-9 A.L J. 37-(1913) M.W.N. 

33 = 15 O.ti J. 68= 14 Bom. L.R. 1-13 I.C. 

304 = 31 M.L.J. 1168 (P.O.) 

(9) (1910) 33 aU 410-7 A.L.J. 871-U C.W.N. 

865 = 8 M.L.T. 147 = 12 Bom. L.R. 638- 

13 O.L.J. 305-7 1.0.397-20 M.L.J. 614 

(P.O.) 

(10) 16 Gh.D. 125. 
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Krishnan, j. 

Jambulinga Chetty and others — Poti- 
tioners. 

V. 

Emperor — Opposite Party. 

Criminal Rev. G^se No. 683 acd Criminal 
Rev. Pet No. 543 of 1923. decided on Isb 
February, 1924, against the judgment of 
Sub-divisional Ist Cla34 kEagiatrate of 
Cuddalore in Or. App. No. 79 of 1923, 
dated 9th July, 1923. 
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Panal Ood€t 8. 447^£intering upon vacant 
piece of land and putting up water^shed. 

To enter upon a vacant pieoe of land with the 
consent of a person who asserts his title thereto as 
against a rival olaimant, and to put up a water* 
pandal do not amount to the ofieooe of oriminal 
treepaBB, though the land may not be in the 
poBsession of the person permitting the act but in 
that of the complainant. [P. 663, 0. d.] 

V. N* Kuppu Rao and P. Visvanath<^ 
Aiyar — for Petitioners. 

J. C. Adam (Public Prosecutor ) — for 

the Crown. 

Order : — In this ease the six aooused 
who are the petitioners before oie, have 
been oonvioted by the Third Class Magis- 
trate of Ginjee of oriminal trespass and 
sentenced to pay a fine of Bs. 10 each. 
The convictions and the sentences were 
upheld by the Sub-Bivisional Magistrate of 
Ouddalore. 

The land on which the criminal trespass 
is said to have been committed was a 
vacant pieoe of land. It originally belonged 
to one Muthia Obetti. This is admitted 
on both sides. The complainant’s father 
parohased it from Muthia Cbetti first, bat 
he did not get a registered sale-deed ; be 
however, kept possession of the property 
and under the Transfer of Property Act, 
the property being worth only Bs. 25 that 
IB less than Bs. 100, title in it would 
certainly pass to him. But unfortunately 
for him Muthia Cbetti again sold the 
land to one Dbarma Cbetti under a 
registered sale-deed. It is clear law that 
ibe subsequent registered sale-deed will 
prevail against the earlier unregistered sale 
deed, even though the latter is accom- 
panied by possession. See Ammani v. 
J'aganatha Reddi (l). While the land was 
in the possession of the complainant, the 
aooused who are the headmen of the village 
and look after soma small temple there, 
-entered upon the land and put up a water 
pandal for the purpose of giving water to 
persons who attend the temple festival. 
They were charged with oriminal trespass 
and mischief for cutting down some trees 
on this land, but they have been acquitted 
of the latter charge, and I need not consider 
it any further. It is on this entering upon 
the land and putting up a water pandal that 
the charge of oriminal trespass has been 
based against them. The accused pleaded 
that they were acting for the temple for 

(1) (1916) M W.N. 443-30 Ind. Cas. T»i8M. 

L.T, 108. 


whose benefit Dbarma Cbetti bad purchas- 
ed the property. The lower courts say on 
certain grounds, which seem to me doubt- 
ful, that it is not shown that the purchase 
money cama from the temple. The temple 
accounts have not been produced and 
therefore the lower Courts held that the 
property is not proved to have been pur- 
chased for the temple by Dbarma Ohetti, 
but was purchased by him for himself. 
Dbarma Ohetti himself has given evidence 
in this case as D. W. 6 aui he positively 
asserts that the purchase was for the temple. 
In the face of such a statement as this, it 
seems to me rather strange that the lower 
Courts should have found that the property 
was not purchased for the temple. Even 
taking the view that Dbarma Ohetti 
purchased the property for himself and 
not for the temple it was certainly open to 
Dbarma Ohetti to assert bis title to the 
property as against the complainants and 
if the accused went on the land, as they 
seem to have done, with Dbarma Ohetti’s 
sanction it is difficult to see how any 
criminal trespass arises at all. The first 
Court says that this defence is an imagi- 
nary one. I am not able to see how it is. 
After all what they did on the land was to 
put up a water-pandal and, even if they 
had committed trespass in entering upon 
the land which I do not find, I do not 
think there is evidence to establish any 
oriminal trespass, for there is no ground 
for bolding that they went on this land 
for the purpose of annoying any one or for 
committing any offence. 

In these circumstances I have come to 
the conclusion that the conviction for 
oriminal trespass cannot stand and must 
be set aside. The accused will be acquitted 
of the charge under section 447, 1.P.O., and 
the fines, if paid by them, will be refunded 
to them. 

Conviction set aside, 

* 1924 Madras 863. 

Devadoss, j. 

Sasivasi Chidamhara Swamigal — Plaint- 
iff-Appellant. 

V. 

Ramakrishna Reddiar and others — De- 
fendants' Bespondents. 

S. A. No. 51 of 1922 decided on 7th 
July, 1924, against the decree of the Sub-- - 
Judge of Ouddalore, iu A. S. No. 33 of 1921. 
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Minor-— 8T>ici fie ptrlormunce of gxuirdiaWi 
eontraei—Quara.an and Afinor — Spec /ij ptrf rm- 
ance, 

Bpe'oiBo performaoce ot a ooDtraot by mioot’s 
guardian lor the sale of immoveable property 
which a-t (be time was for the ben^fiiotthe 
es ate, can be deoreel notwithatandiDg there ie an 
eff rot bettt- r prife euberquent to the cootraot. 
(4i Mad. 183, FM\. [P- 961. 0. 3,] 

iU. Patanjali Sastri — for ApoeHaab. 

N S. Srinivasa Ayyar — for Respondents. 

Judgment : — The main question argued 
in this eecoijd appeal is whether the oon- 
traot entered into by the guardian of a 
minor for the sale of immoveable property 
belonging to tbe minor oould be speoifio- 
ally enforced. Tbe plaintiff contracted to 
buy a portion of tbe minor s property for 
Rs. 1,150 Two months after, the property 
was sold for Rs. 1,500 to tbe 3rd defendant. 
Tbe plaintiff has brought the suit for tbe 
purpose of enforcing speoi&o performance 
of tbe contract in bis favour and the 3rd 
defendant resists the suit. Tbe District 
Munsif gave a decree in favour of tbe 
plaintiff and tbe Sub Judge has reversed 
the judgment and has dismissed tbe plain- 
tiff’s suit, 

Tbe question in this case is whether the 
contract by the guardian on behalf of tbe 
miner oould be speoifioally enforced, Mr. 
Patanjali Sistri who appears for tbe 
appellant relies upon tbe case reported in 
Boma Jogayya v. Jagannadhan fl). In 
that case tbe opinion of tbe majority was 
that no decree should be passed against 
tbe minor’s estate on a contract entered 
into on bis behalf by tbe guardian. 
Uuder the covenant no charge is creat- 
ed on tbe estate except in oases in 
which tbe minor’s estate would have been 
liable for tbe obligation incurred by the 
guardian under the personal law to which 
be ie subject. In this case tbe minor is a 
Hindu and Ibe guardian is his mother. 
The contract to Fell a portion of tbe pro- 
perty was in discharge of a debt incurred 
by the father. Tbe question whether she 
oould sell a portion of the properly of the 
minor for discharging a debt due by tbe 
minor's father has to be decided with refer- 
ence to Rama Jognyya v. Jagannadhan (l). 
It is urged on bebuli of tbe respondent that 
tbe question of cecessiiy has not been gone 
into. Tbe 3rd defendant who contested 
tbe suit did not raise the question as to tbe 
DPcepciiv for the sale Evidently it did 


not suit his purpose to raise such a qoes* 
tion for be bimself is a purchaser from tha- 
guardian and so he cannot now reasonably 
oomplaio that tbe question of necessity 
was nob gone into. As it was not sreoifio* 
ally raised in the pleadings, the District 
Munsif rightly disallowed tbe question of 
necessity. Tne Subordinate Judge baeed 
bis decision mainly relying upon the 
decisions referred to in Ram'> jogayya v* 
Jagannadhan (1). Whatever may be tho 
effect of those decisions, I am bound to 
follow tbe decision reported in Bama- 
jogayya v. Jagannadhan (1). According to 
that decision a decree could be passed in 
certain circumstances against tbe minor on 
a ooDtraot entered into by tbe guardian. 
Tbe contract in favour of the plaintiff ia 
not impeached on tbe ground of fraud or 
collusion or on any other ground wbiob 
would be a proper defence to an action of 
this kind. Tne respondent’s vakil urged 
that this is a case of specific performanon 
of tbe contract and should not be given 
when tbe estate of tbe minor is likely to 
suffer, and his contention was that as tho 
3rd defendant was able to pay a better 
price tbe contract in favour of tbe plaintiff 
sbonld not be enforced and he relied upon 
Chhitar Mai v. J igannath Prasad (2). In 
that case the learned Judge has held that 
it was nob proper that speoifio performanoo 
of a contract should be granted in a oaso 
where tbe minor’s estate was likely to 
suffer, but that case is no authority for 
refusing relief where there is a valid con* 
traot and at the time where such oontraob 
was made there were no oiroumstancee 
which oould invalidate it for tbe simple 
reason that some body else is prenared to 
offer a better price. In a case in Lai Gopal 
Dalta Chowdhury v. Koodooriah Majozillo- 
Zamindary Syndicate^ Ltd 3) a bench of 
tbe Allahabad H>gb Court held that the oaso 
in Chhitar Mat v. Jagannath Prasad i2) 
was not an authority for holdit g that, 
when a valid agreem'^nt had been lawfully 
entered into on bebnlf of a minor and was 
to tbe minor’s bentfiD, it could be repudi- 
ated if tbe guardian bubsequeotly found bo 
oould obtain more. T^ hold that a Court 
should not grant soecifij performance of a- 
valid contract if betrer teim^ are fortboom- 
ing would be putting a pr*'mium upon offera 
of a better orioe long after the ooniraot ia 

(i) (i906) All. ii3si4 A.Li.J. A.W.K* 

36. 

(3) (1911) 16 0.W.N. 397-13 I. C. 673. 


(1) ( 1918) 43 Mt 185. 
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entered into. I don’t think that in this 
ease the guardian aoted against the interest 
of the minor at the time when the oontraot 
in favour of the plaintiff was entered into. 
If any evidenoe was fortbooming that the 
oontraot was not a proper oontraot, or that 
there were other oiroumstanoes whiob could 
in any way invalidate or go to show that 
the minor’s guardian was not acting as a 
free agent, oertainly the Court would not 
be well advised in granting specific perform* 
anoe. But no such case was put for- 
ward either on behalf of the minor or on 
behalf of the 3rd defendant. 

In the result the second appeal is 
allowed and the plaintiff’s suit is decreed 
with costs throughout. The plaintiff will 
pay the whole of the price less Rs, 100 
into Court within 14 days from to- day. If 
he fails to do so, his suit will stand dis- 
missed with costs throughout. 

Second appeal allowed. 


* 1924 Madras 866. 

Krishnan and Odgbrs, jj. 

The Official Receiver^ Tanjore — Appel- 
lant 


V. 

Vedappa Mudaliar — Respondent. 

Appeal against Order No. 462 of 1922, 
decided on 16th April, 1924, against the 
Order of the District Court of East Tanjore. 
dated 9th August, 1922, in I. A. No. 260 of 
1921. 

Provincial Insolvency AcU 8. SS^Transter 
with intention to defraud/uture ereditorsis covered 
by the seelion^Mere proo/ of consideration is not 
enough^Both valuable consideration and good 
faith should be proved and the tnitial onus of proof 
is on the person supporting the transfer and all the 
circumstances of the ease should 6a taken «ft<o 
account, 

A man oan commit what may be termed oom- 
pendionely “ anticipatory fraud ** and effect a 
transfer of his properties with a view to get debt 
and prevent his creditors getting at bis property. 
(36 B.B. 688 : 88 Mad. 305 aM 6 Bom. L.R. 365. 
Rel. on.) [P. 865. 0, S.] 

Under 8 . 63 of the Aofe what hae to be proved 
ia that the transfer was in good faith and for 
valnable oonsidecation if the transfer ia within 
two years of the insolvenoy, the harden being on 
the person asserting it, to prove it. Every trans- 
action which an insolvent enters into witbio two 
years previona to bis iosolvenoy is treated by the 
Aot as prima facie invalid and it lays the harden 
on the insolvent or the alienee to show that the 
transaotion is a valid and 6 ona fide one. Both 
good faith and valnable oonaideration have to be 
iptoved by the alienee or by the person who sap- 
ports the transfer. [P, 8669 0. hj 

1934 M/109 A 110 


The oiroamstanoea under which the deed oame 
to be executed, the ooveniots made in the deed 
aud the oonduot of the parties both at the time 
and suberqaently have all to be laken into oonei- 
deratioD ; and il it oan be held that the tranelec 
at the time was really intended to be oarried out 
and was made 6o«a fide for saving the insolvent 
from inourrin? debts and ruining himself, it may 
be that the Iraoefer would not be interfered with. 
But if, on the other hand, there are oiroumstanoes 
to show that the transferor was aotually screening 
hie properties from the reach of bis future credi- 
tors, there will be good ground for holding that 
the transfer is a fraudulent one. [P. 866, C. 1.] 

S. Subrama7iia Aiyar — for Appellant. 

A. V, Viswanatha Sastry—ior Reapdfc. 

Judgment. : — This is an appeal by the 
Official Receiver of Tanjore in an insol- 
vency matter in which the Official Re- 
ceiver applied to have a release deed or a 
transfer deed executed by the insolvent 
in favour of bis father within two years 
of the iosolvenoy to be declared void under 
section 53 of the Provincial Insolvency Aot 
V of 1920. The learned District Judge 
disposed of the case, we think, somewhat 
summarily ; be fell into the initial error 
of thinking that, as at the time the 
release deed was executed all the pre- 
vious creditors had been paid off and 
there were no creditors in existence, the 
deed could not be said to be in fraud 
of creditors and the subsequent creditors 
could not impugn it. We cannot accept this 
as a correct statement of the law. It has 
been laiddown so early as 1742 in Steleman 
V. Ashdown (1) that " It is not necessary 
that a man should aotually be indebted at 
the time he enters into a voluntary settle- 
ment to make it fraudulent : for if a man 
does it with a view to his being 
indebted at a future time, it is equally 
fraudulent, and ought to be set aside." A I 
man oan commit what may be termed I 
compendiously ** anticipatory fraud " and I 
effect a transfer of his properties with a I 
view to get debt and prevent bis creditors | 
getting at his property. The view that 
was laid down in 26 Eng. Rep. 688 has 
bean followed in Thomas Pillai v. Muthu- 
raman Ohettiar (2) and Hoosain Bhai v. 
Haji Ismail (3). It follows therefore that 
one of the chief grounds taken by the Dis- 
trict Judge for not setting aside this aliena- 
tion is not good in law. 


( 1 ) (1743) 36 E.R. 668 . 

(3) (1910) 33 Mad. 905«i9M.L.J. 747-4 I.O. 

aol-7 M.L.T. 28-(19I0) M.W.N. 141, 

(8) (1908) 6 Bom. L.R. 365. 
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The second point the District Judge 
mentioDP U that in the present case there 
was consideration for the alienation, 
namely, the payment of debts and the 
maintenance of the executant and his wife 
and children. This might be no doubt some 
consideration for the transaction, but the 
question that has to be considered in such 
oases is the bona /ides of the transaction. If 
the consideration is inadequate or is such 
that it shows that it was not real consider- 
ation it certainly may be taken as one 

item for deciding whether the transaction 

itself was bona fide or not. Now, under 
section 53 of the Act what has to be prov- 
ed is that the transfer was in good 
faith and for valuable consideration if the 
transfer is within two years of the insol- 
vency, the burden being on the person assert- 
ing it to prove it. Every transaction 
which an insolvent enters into within two 
years previous to his insolvency is treated 
by the Act as prima facie invalid and it 
lays the burden on the insolvent or the 
alienee to show that the transaction is a 
valid and bona fide one. Both good faith 
and valuable consideration have to be 
proved by the alienee or by the person who 
supports the transfer. On the side of the 
respondent some Indian and English oases 
were cited to ns viz ; Denny {Trustee) v. 
Deney and Warr (4), Ebrahim Bhai v. Ful 
Bhai (5), Re Tetley : Ex parte Jeffery (6) 
and Edward Russel William Bayxoard 
V. Elizabath Hammond (7). It will 
be noticed that in all these oases the 
learned Judges were able to come to the 
oonolusion on the facts and oiroumstanoes 
of those oases that the transaction or 
alienation were bona fidct made in good 
faith and for valuable consideration. The 
oironmetanoea under which the deed came 
to be executed, the covenants made in the 
deed and the conduct of the parties both 
at the time and subsequently have all to 
be taken into consideration; and if it can 
be held that the transfer at the time was 
really intended to be carried out and was 
made bona fide for saving the insolvent from 
incurring debts and running himself, it may 
be that the transfer would not be interfered 


14^ fl9l9) 1 K.B. 6^3 = 88 tj J* K.B, 679= 120 ti. 
T- 608 = (l9f8) 19 B & O.R, 139 = 36 T.L. 

B 338 • 

i5) {1902) 26 Bom. 577 =»4 Bom. L R. 1*^0- 
6) (1896) 76 ti.T. 168 = 66 L.J. Q.B. 111 = 3 Maa- 

soD 226. 

(7) (1737) 26 B, R. 9. 


with. But if, on the other band, there are 
circumstances to show that the transferor 
was actually screening bis properties from 
the reach of his future creditors, there will 
be good ground for bolding that the trans- 
fer is a fraudulent one. As the learned 
Judge of the Bombay High Court in 
26 Bom. 577 at p. 584 points out in deter- 
mining the question whether the transfer 
was really bona fide ox was intended merely 
for the purpose of screening the property 
from probable or possible creditors, the 
Court must take into consideration all the 
circumstances which surrounded the tran- 
saction and the conduct, contemporaneous 
and subsequently of the parties. It is 
after examining the position fully that 
conclusion should be come to by the Court 
on the question. In this case we think 
that we should send this case back for a 
fuller trial of the matter. No doubt the 
father of the insolvent bad an opportunity 
of adducing all bis evidence, but it is possible 
that he was misled as the learned District 
Judge was taking a 'strong view in bis 
favour. We are willing to give him a 
farther opportunity of adducing fresh evid- 
ence to show bow far the tr^'^'saction in 
question is a bona fide one. The Official 
Heceiver will also have leave to adduce 
whatever evidence he wishes to adduce in 
rebuttal of the alienee's case. 

We therefore set aside the order of the 
District Judge and remand the case for a 
fresh disposal in the light of the obser- 
vations made by us above. Costs will 
abide and follow the result. 

Oase remanded. 
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Rbillt, j. 

Mulki Narayana Kammathi and others — 
Petitioners- (Defendants 2 to 4), 

V. 

Kolathingal Kuni Moyi and others — 
Respondents — (Plaintiffs 1 &2 and Defend- 
ants 1 & 5). 

Civ. Rev. Pet. No. 32 of 1923, decided 
on 2l8t July, 1924, against the decree' of 
Subordinate Judge of Calicut, in S.C.S. 
No. 138 of 1922. 

Contract Act, S. 96 —Does not apvly where 
buyer defaults and repudiates the contract, lime for 
d eiiver y being fixed though sale was on^dU^ 

B. 96 doe? not appl7 to a oue where, though th® 
sale i3 OQ credit, time is fixed (or taking deliv®c7 
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but the purobaser m^bes default and repudiates 
the QDQtciot. [P. 067, 0. 1.] 

K, P. Ramakrishna Iyer — for the Peti- 
•Moaerd. 

B. Pocket — for the EespoDduuia. 

Judgment ; — The plaintiffs allege that 
they sold 25,000 aoooanuts to defendants at 
Bs. 41 a tbousand, that the defendants 
agreed to remove the ooooanuts from plaint- 
iffa* warehousa within 4 days, that the 
defendants did not remove them and there- 
fore plaintiffs after notioe to defendants 
sold the ooooanuts by auction at Bs. 35 a 
thousand. Plaintiffs sued defendants for 
the amount of the loss on the re-sale. 
Defendants denied the sale to them, but 
the Subordinate Judge made a decree for 
plaintiffs as sued for. Defendants 2,3 and 
4 pray for revision. 

2. It is urged before me that there was 
DO completed contract between the parties 
•but only negotiations for the sale of tbe 
ooooanuts and that, even if defendants 
agreed to buy 25,000 ooooanuts at Bs. 41 
a thousand from plaintiffs, those ooooanuts 
'were never ascertained and appropriated to 
the sale from among the ooooanuts in 
plaintiffs’ warehouse. But on examining 
the record, I had that there is evidenoe, 
not only that defendant 4, on behalf of 
defendants, agreed to buy 25,000 ooooanuts 
at Bs. 41, but also that he inspected the 
ooooanuts at plaintiffs' warehouse, where 
they were stored in one lot and agreed to 
take that lot. The Subordinate Judge was 
•entitled to find on that evidenoe, that the 
sale was complete. 

3. Tbe only other point urged for 
Jefendants is that plaintiffs bad no right to 
resell the ooooanuts. Tbe argument is 
that they oould do that under section 107 
of tbe Oontraot Act, only if they had 
a lien on tbe ooooanuts and that in 
this oase they bad no lien, as it does 
not appear that any definite time was 
fixed for payment. For this defendant’s 
-vakil relies on section 96 of tbe Oontraot 
Aet^ Doder that section, if the sale was on 
credit and no time was fixed for delivery, 
^en plaintiffs would have had no lien and 
defeodaots would have been entitled to 
immediate delivery. But in this oase. tbe 
time for taking delivery passed and defend- 
ants repudiated the oontraoD. If the sale 

I was on oredit, as appears to have been tbe 
case, defendants would have had tbe right 
to immediate deliveryi against which 


plaintiffs oould not have set up any lien. 
But as defendants failed to take delivery 
within the time fixed and repudiated tbe 
contract, they caonot take advantage of 
the provisions of section 96. which give 
the buyer a right to delivery without 
payment in certain circumstances. The 
general provision of section 95 of tbe Act 
giving the seller a lien on sold goods 
remaining in his possession has effect, un- 
less some exception applies. In the present 
case, the Subordinate Judge was right in 
finding that plaintiti's were entitled to resell 
tbe coooanuts and recover the loss from 
defendants. 

4. Toe petition is dismissed with costs 
of respondents 1 and 2. 

Petition dismissed. 
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Jackson, j. 

Sahadeva Reddi — Petitioner-Piaintitf. 

hinqo.ppi Asari and others — Bespond- 
ents-Defandants. 

Civ. Bev. Petition No. 137 of 1923, 
decided on 24tb March, 1924 against the 
Order of tbe District Judge of Cbingleput, 
dated 18tb September, 1922, in C.M.A. 3, 
1922. 

Madras Hereditary Village Oncers' Act (III 
of 1895), Ss. 13 and 21’^8cope of. 

Ao alienee of the emolumente of the office as 
distiogaisbed from its holder oan sue in ordinary 
Civil Goarts for emolumente. The holder of the 
office alone must eue before the Colleotor, (33 Mad. 
208, Foil) fP. 068, 0. 1.] 

L.A. Govindaraghava Aiyar and Rama- 
Chandra Aiyar— ior the Petitioner. 

Rajagopalan and Rajagopalan — for the 
Bespondents. 

Judgment:— In O.S. No. 426 of 1919, 
on the file of the Court of tbe District 
Munsif of Tiruvellore, plaintiff sued for 
Bs. 210 alleging that he held a lease of 
blacksmith’s inam from tbe previous bolder, 
which had been continued by tbe present 
holders, defendants 1 and 2. Tbe other 
defendants 3 to 8 denied that these holders 
bad title. Tbe District Munsif and District 
Judge on appeal have held that tbe juris- 
diction vested in tbe Bevenue Court. Tbe 
plaintiff seeks to revise the order and 
judgment of tbe District Court. 

This is an unenfranobised inam and the 
point directly in issue is whether defendants 
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1 and 2 have any claim to succeed to the 
of&ce, and whether plaintiff as lessee can 
recover the emoluments of the office. 

Section 21 of Madras Act III of 1895 would 
eeem therefore to apply. But it has been 
settled that section 21 must be read with 
section 13. In spite of the generality of. 
the language of section 21. the jurisdiction 
of the Civil Court is taken away only in 
those oases in which it is conferred on the 
Revenue Court by section 13 : Muvula 
Seetham Naidu v. Doddi Bami Naidu (1). 
Under section 13. any person may sue 
before the Collector for a village office or 
for its emoluments, on the ground that he 
is entitled to hold such office and enjoy 
such emoluments. The section is clearly 

i confined to persons claiming their own 
rights as holders. On behalf^ of the 
respondents, it is urged that, if this be so, 
a holder has only to lease the emoluments 
and leave it to the lessee to sue on his 
title, in order to carry the suit away from 
the jurisdiction of the Revenue Courts. 
The short answer is that he can do this, if 
ha so pleases. The question of jurisdiction 
is merely mechanical and involves no 
equities. If a holder wants to sue, the 
Legislature has provided the Revenue 
Court as his forum ; if any other person is 
suing, it has provided the Ordinary Civil 

’ Court, 

The defence has exhibited a certified 
copy of the judgment in an unreported 
case of this Court. I deprecate the prac- 
tice. Courts should depend upon reported 
oases for guidance. In this Exhibit, it has 
been ruled that although the plaintiff is not 
A holder of the office and is a mere alienee 
from the office holder the suit is still 
governed by section 21 of Aot III of 1893 
on the authority of Palamalai Padayachi 
V. Shunmuga Pusari (2) and Veerabadran 
Achari v. Suhbiah Achari (3). In Palmalai 
Padayachi v. Shunmuga Pusari (1) plaint- 
tiff sued on the ground that he was the 
village carpenter and as such entitled to the 
lands attached to that office. The question 
for determination was whether the suit was 
barred by section 3. Regulation VI of 1831 
and a full Bench found it to be so barred. In 
Veerabadran Achari v. Subbiah Achari (3). 

plaintiff sued as holders ^ 

carpenter, and it was found t hat the office 


fl) (1910) 33 Mad. Q09 = 7 M.L.T. 181«»5 I.C. 

137-90 M.L J. 91. (P B I 

(2) (1694) 17 Mad. 309-4 L gg 

(1910) 33 Mad, 488 = 6 I.O. 477-7 M.Ii.T. 198. 


in this case was nob one covered by ther 
special Acta. No reported case has been 
brought to my notice in which it has been 
ruled that a mere alienee is barred under 
section 21, Aot III of 1895 and as at present 
advised, I do not see how it could be an 
ruled. 

I must therefore allow this petition, and 
reverse the judgment and order of the 
Lower Appellate Court. The District- 
Munsif of Tiruvellore has jurisdiction and 
must proceed with the suit. 

Petitioner will have costs throughout. 

Petition allowed. 
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Kumakaswami Sastri, j. 

0. Thanikachallam Chettiar — Peti- 
tioner. 

In the matter of The City Municipal Act 
IV of 1919 and of section 99. cl. 2, and 
sections 155 and 157, and In the matter of 
the Specific Belief Act, section 45. decided 
on 29bh Marob, 1924. 

(») Madra 9 Ciiu MuMcipal Act (17 o/ 2929)— 
89 . 155 (;!) and 157 and 99^CouneiUorB are under 
statutory duly lo fix the ratee of taxes under 8 - 99- 
— Resolution for reduction of tax postponed by 
President for dweuasfon after budget aiscussion is 
in order token coupled with a resolution for redue- 
tion of expenditure though it might reduce statuU>ry 
minimum balance since budget expenditure must 
not b» deemed to be finally voted and also because 
there may be other modes of taxation. 

At a meetiog of the Madras OUy Mnnioipal- 
Corporatioa a Ooonoillor doting the disoussion of 
the BudRet at the suggestion of the President did 
not move a resolution for the teduotion of Pro- 
perty Tax by 1 per cent., since the President stated 
that the question of the reduction of tax might be- 
ooneideted after the items of expenditure bad been 
oonsidered ky Coonoil. Altet the items oi 
expenditure had been discussed and voted apoa». 
the ?ame member moved a tesolution for the 
reduction of Property Tax by i pee cent. 

President ruled it out of order on the ground 'hat 
if the resolution v?ere allowed the income would 
become so much reduced that the required balance 
of one lakh of rupees under 8 155 (2) could 

not be mainlained. Oo this the member proposed^ 
in the slteinative, that if the financial condition 
of the OorporatioD would not admit of each reduc- 
tion of Property Tax theo to suspend propos&ls of 
inozease sanctioned during Budget diaonssioDS froiD 
being given efieot to. But the President again, 
ruled it out of order. 

Held, that there was a statutory duty on the 
Oounoillors to fix the rates or to vary them and- 
therefore, the member’s resolution prior to the 
Budget tesolution was in order, and the postpon- 
meot of the first resolution under the order of tbo 
President must be deemed to have been oo the 
ground that the expenditnre thongb voted was no 
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^oal aad that i( the iooome waa to be reduoed, a 
reduotton iu the expenditure might be voted afresh. 
CP. 871.0. X] 

Held, furthsr, that even if the voting on expend!* 
tuce wae final toe reduotion of tax waa not by 
neoesaary implioation negatived beoauae of the 
statutory minimum balauae ainoe there might be 
other modes of taxation op^n to the Municipality 
to make up the m'.nimam balance and therefore, 
the motion for the resolution was in order, [P 871. 

0.3.] 

(b) Mairas City Municipal Act^^Regulations, 

Rale W3 for the oonduot of business does not make 

it irregular to move a resolution for the reduotion 
of a tax by a percentage and not by a specific figure. 
CP. 871. C. 3.} 

(c) Specific Relief Aef, 8, 43~~Orouftda» 

Rejection of resolution to reduce tax by 1/4 per 
cent, does not justify refusal of a writ of mandamus 
for oompelliog resolution for the reduction of tax 
by higher per oentage coupled with a resolution 
for reduotion of the items of expenditure, espeoi- 
ally where the member moving the resolution has 
no other adequate remedy aad where the member’s 
right as rate-payer and Oounoillor is denied to him 
by the President. [P. 873, C. 1.] 

The Petitioner inpersoyi. 

\ 

The Advocate’ General — for fehe Respond- 
ents. 

Judgment : — This is an appUoaMon by 
Kao Bahadur O. Thanikaohallam Chettiar, 
•one of the Qommissioners of the Corpora- 
tion of Madras and also a rate-payer, for 
an order direoting that the President of 
of the Corporation of Madras do allow the 
Munioipal Councillors to consider and vote 
upon the proposition referred to, in the 
Kotioe of Motion, which proposition was 
formerly moved and seconded at a meeting 
of the Corporation and which the President 
ruled out of order. The resolution which 
^as moved and seconded runs as follows : 

This Qounoil resolves that a reduotiou be made 
of property tax to the extent of ^ par oeut. and if 
the fiaanoia) position of the uorporation would 
not admit of such reduction, then the proposals 
for inctease to the staff, increased grants and for 
revision, of the Works Department sanctioned 
during the budget disouasion be suspended from 
being given efieot to during the coming year.’* 

The facts, which led to the present 
application, as appear from the affidavits, 
are shortly as follow: Under the Muni- 
oipal Act, a budget has to be prepared by 
the Commissioner, containing a detailed 
estimate of income and expenditure for the 
•ensuing year, together with a statement, 
as to whether it is necessary to raise any 
additional taxation, or raise any fresh loans. 
This budget framed by the Commissioner 
has to go to the Standing Committee and 
^bat Committee has to consider the budget 
<and prepare a budget for the consideration 


of the Corporation. Section 155 of the 
City Municipal Act, which refers to the 
duties of the Standing Committee as to 
budget, states that the proposals made by 
the Commissioners shall be considered and 
the budget shall be framed for the next 
year. Two essentials are prescribed in 
such a budget, namely, (1) a provision for 
payment as they fall due of all instalments 
of principal and interest, for which the 
Corporation may be liable, on account of 
loans, and (2) allowance for a cash balance 
at the end of the year of not less lihan one 
lakh of rupees. The budget so framed by 
the Standing Committee has to bo printed 
and circulated to each Munioipal Commis- 
sioner. Section 156 provides for a meeting 
to be held some day in February, at which 
meeting, the budget has to be laid before 
the entire body of Councilors. Section 157 
refers to the procedure to be followed, when 
suoh budget is laid before the Commis- 
sioners. It runs as follows : — 

The CoUDoil may refer the budget estimate to 
the Btaodiog Committee, for farther o^ueideration 
and re eubmiesioD within a speoified time, or adopt 
the budget estimate, or any revised budget estimate 
submitted to it, either as it stands, or subject to 
suoh alteration, as it deems expedient : provided 
that the budget estimate finally adopted by the 
Qounoil shall make adequate and suitable provisiou 
for eaob of the matters referred to in olausss (a) 
and (b) of 8. 155. sub-8. (3|.” 

Section 158 refers to the Council finally 

passing the budget estimate and submitting 
a copy to the Governor-in-Oounoil. In 
pursuance of these provisions of the Act, 
a budget was prepared by the Commis- 
sioner, was considered by the Standing 
Committee and was printed and circulated 
to the Municipal Commissioners and came 
on for discussion at a meeting of the Com- 
missioners held on the let March. At that 
meeting.’ Mr. Ruoganadham Chetty, an 
elected CouDoillor, wanted to move a reduo- 
tion of the tax on property appearing in the 
budget by 1 per cent. ; but according to the 
affidavit of Mr. Thanikaohallam Chetty, 
the President asked him not to move it 
then and stated that the question of the 
reduction of the tax might be considered 
after the items of expenditure had been con- 
sidered by the Council. Mr. Thirumalai 
Pillai in his counter- affidavit! admits this 
fact, but states that the sense of the 
meeting was that the expenditure should 
be considered first and that the Council 
would then be able to know whab^ the 
oloaing balance would be and be in a 
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position to Hecido the extent to which, if 
any, property tbx could be reduced. Mr. 
Thirumalai Pillai admits that he requested 
Mr. Runganadham Chetty to move his 
proposition, when they came to the item 
of receipts. On this assurance, the pro- 
position was not pressed and the Corpora- 
tion went on with the consideration on 
the items of expenditure. The work not 
having been finished on that day, the meet- 
ing was adjourned to Saturday, the 8th 
March, when the further items of expendi- 
ture were discussed and there were 
increases made in the items of expenditure, 
The meeting was adjourned to the 12th 
March, for further consideration of the 
budget. On the 12th March, after the items 
of expenditure were considered, Mr. Runga- 
nadharo Cbetty moved his resolution for 
the reduction of property tax by h per cent, 
and that was duly seconded. The Presid- 
ent. Mr, Thirumalai Pillai, however, refus- 
ed to put it before the meeting and ruled 
it out of order. On his being ruled out of 
order, Mr. Tbanikacballam Cbetty pro- 
posed tbe proposition, which 1 have already 
set out in tbe opening of my judgment. He 
moved it and bis proposition was seconded 
by Mr. Narayanasami Chetty. Then one 
of the Commissioners, Mr. Venugopala 
Chetty drew the attention of the President 
that there was a proposal for the reduc- 
tion of property tax the previous year, 
and while he was proceeding, be was 
interrupted by the President, who observ- 
ed that the proposition had been moved 
and seconded and that Ji^r. Venugopala 
Chetty should wait and see, whether the 
President was going to allow it or not 
and that it was possible that be might rule 
it out of order. He then read the provisions 
of sections 99 and 157 of the Act. His 
objection to tbe consideration of the 
amendment moved by Mr. Tbanikacballam 
Chetty was that, having voted tbe items of 
expeoditure and the statutory balance of 
one lakh of rupees not being maintained, if 
there was a reduction of property tax, the 
proposition was out of order. He also 
thought that they cannot send tbe budget 
back to the Standing Committee for further 
consideration. No definite ruling was given. 
But at this stage, another councillor inter- 
vened and wanted to know whether it 
would be practicable, if the budget was 
referred to the Standing Committee, 
without discussing it there. Then there 
were further discussions and the mover 


gave his reasons, against the view that the 
procedure be followed was not in conform- 
ity with the Act. Meantime one of the 
councillors interrupted and said that & 
ruling had been given and tbe President 
stated that the ruling given stood, but so 
far as the proceedings go, till that stage 
there seems to have been no ruling one 
way or the other, beyond a discussion with 
several interruptions. Then again one of 
tbe commissioners said that in bis view 
the council could refer it back to the 
Standing Committee, for further reconsi- 
deration and the President stated that 
after having been considered by the Stand- 
ing Committee, it could not be referred 
back for further consideration. Mr. Vyasa 
Rao expressed some surprise and the 
President said that it could not be done 
and that was his ruling. Then there was 
further discussion and eventually the- 
proposition was not placed before the 
meeting, the President ruling it out of 
order. 

So far as tbe proceedings, which have 
been filed before me, of the meeting of the 
12th March, are concerned, the reasons 
given by the President for ruling tbe- 
motion out of order were that the Commis- 
sioners could not refer tbe budget back for 
consideration by tbe Standing Committee 
and that to allow tbe resolution would 
involve a breach of tbe condition in sec- 
tion 155, as to the statutory requirement 
of one lakh to be shown as balance in the 
budget. Out of all tbe discussions and 
interruptions, that took place at the meet- 
ing of the I2th March, these two (acts 
emerge, as the reasons given by President 
for bis ruling. It seems to me to be clear 
that if this proposition bad been moved on 
the Ist March, before the items of expen- 
diture were taken into consideration, it 
would have been in order. So fat as the- 
property tax is concerned, the provisions of 
the Municipal Act are clear. Section 99^ 
which deals with property tax refers to the 
tax being levied, at a consolidated rate on 
all buildings and lands within the city, 
save those exempted and states that it 
shall comprise a water and drainage tax,- 
Ughting tax and tax for general purposes- 
and that subject to the special exemptions 
there, or alterations referred to in sec- 
tion 102, that tax shall be levied at 
rates fixed at percentages of the annuat 
value of lands and buildings, such rates- 
being determined by the council, so 
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that iha rates of the property tas 
are a ncatter to be determined by the 
QoaQoil and it is open to the ooauoil vvithio 
the slidioq seale. preseribed by the Aot, to 
state wPat the tax is. Tne budget v^hiob 
was framed and which was for discussion 
took the basis of the tax, at the ra’^es which 
ware in force in that year. On p)ge 10 of 
the printed budget, the beading "Municipal 
rates and taxes’* comprises clauses, (a) to 
(/i), the tax on properties being clauses (6) 
to (g). They give the percentage. Having 
regard to section 99 of the Act, it seems to 
me there is a statutory duty on the coun' 
cillors to fix what the rates of the taxes 
are. It is open to them to have the same 
rates, as in the previous year, or to vary 
the tax, in their discretion. If before the 
expenditure was considered, at the meeting 
of the 1st March, a Oouncillor proposed 
that this tax should be reduced, I think he 
would have been perfectly in order. What 
happened was that as they had to begin 
either income or expenditure in the first 
instance, the President or the majority of 
the members thought that it would be 
better to proceed with the exoenditure first. 
But it is perfectly obvious that there was 
this resolution tabled before them for 
oonsidorabion, which they had to consider, 
either then, or afterwards and it is obvious 
that a reduotioQ in the income would 
necessitate a readjustment in the expendi- 
ture, especially where the statutory 
minimum of one lakh had to be maintain- 
ed. The only reasonable view to take in 
lihis matter is that the itemn of expendi- 
ture, which were dealt with first w^^re pro- 
visionally dealt with, on the assumption 
that a reduction might have to be made in 
them, if the income was to be reduced. I 
am unable to see how with a postponement 
of the discussion of the reduction of the 
income, it can be said that there was a 
final decision as to expenditure. So far as 
I can see, the proper stage at which 
anybody would have moved the proposi- 
tion, which was tabled to come on, at the 
opening of the discussion on the 1st March, 
would be a time, when according to the 
sense of the meeting, or rnling of the Presi- 
dent on the 1st March, the expenditure 
had been considered, and that was the 
opportunity first taken by Mr. BungaDa- 
dham Ghetty to move his proposition. I 
find it difficult to see how, having deferred 
the consideration of the reduction of the 
tax, which was moved on the Ist, till the 


expenditure was cooeide:ed, anybody can 
turn round and say, 

■' Vtff? well. You have ooosidtred the orpendi- 
tuce. Now your motiou automaiioaliy go©*?.” 

without any discussion, or without the 

council being given an opportunity of 

considering, whether on the merits that 

proposition was sound or unsound. To do 

so would, I think be obviously unjust, as 

it puts off the discussion of an important 

matter, till the discussion as to expenditure 

and then rules out tbe motion, not on the 

merits, but because something was done 

in the meantime, though tbe original 

proposition itself was held in abeyance. 

It is argued by tbe learned Advocate- 
General for Mr. Thirumalai Pillai that 
every time they were discussing tbe 
expenditure, they must be presumed to 
have bad an eye on tbe requisite statutory 
balance and an eye also upon tbe natural 
effect of the resolution for reduction, had 
the resolution been carried. I doubt very 
much whether this was tbe mental attitude 
of all tbe commissioners present. But 
assuming it was so, it by no means 
follows, that the granting of tbe estimates 
of expenditure necessarily negatived tbe 
reduction of tbe tax, because ot tbe statu- 
tory balance. There were other modes of 
taxation, which could have been resorted 
to, to make up any deficiency between the 
tax reduced and the one lakh, which has 
to be maintained as tbe balance. This 
argument, therefore does not impress me. 

Tbe other argument put forward was 
that the proposition itself was irregular, 
and referance was made to Buie 23 of the 
Begulations for tbe conduct of business. 
Buie 23 runs as follows : — 

•• Tbe Preeideot eball read eaoh item of the 
Abstract of receipts aod of expenditure and (>baM, 
without any mover or seconder, put to the meeting 
tbe question, ' that Ibis item eiand part of tbe 
budget’. If any oouaoillor proposes to redace, or 
to increase tbe item and tbe proposal be seconded, 
such proposal shall be treated as an amendment 
and shall become tbe queation before tbe meeting.'^ 

Ifc is argued that this rule necessarily in- 
volves that a certain specific figure should 
be given and that any resolution which 
is to vary by a percentage a tax, would be 
irregular. I do not see any such limitation 
in Buie 23 and very often such a limita- 
tion would not be practicable. Taking the 
present case of house tax, under the Aot, 
the house tax is by percentage. Tbo 
budget put before tbe councillors lor con- 
sideration also gives the percentage and 
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the estimated income according to the 
percentage. I dc not see why a commis- 
sioner shoaid nd(i propose that in arriving 
at the income a lesser percentage should 
be adopted, ^he percentage being fixed, it 
is only a qaestion of arithmetic, as t? what 
the result of that percentage would be. 
And if any commissioner wanted informa- 
tion as to the practical effect, as to the 
working of that percentage on the finance, 
be had only to ask from the office for infor- 
mation and it would be easy for the office 
to give, if not a perfectly accurate figure, at 
least a figure fairly accurate for purposes of 
discussion. Otherwise, it would mean that 
before the budget meeting is bold, a com- 
missioner, who wants to move a reduction 
in tax would have to go to office, reduce 
and fix each figure for each house and then 
table his resolution as to reduction, by 
giving the correct total figure. I do not 
think such a position was contemplated by 
Buie 23. What we have to see is whether 
the resolution is one which gives a correct 
idea of what is proposed and which would 
enable the commissioners in dealing with 
it to know what is actually being done. 
Roughly speaking, the percentage can easily 
be worked out. by taking the average on 
the whole ; or if necessary, an officer might 
be deputed who could easily work out the 
figures from the resolution. I may point 
out that there was not even a suggestion 
as to the difficulty raised now by the 
Advocate-General, during the debate or the 
meeting. The President never thought of 
this, I do not think there is much force 
in the contention that the actual figure not 
having been given, the resolution is out of 
order. 

It is also contended that the resolution 
of Mr. Xhanikaohallam Cbebty being in the 
alternative was in an hypothetical form. 
To appreciate the resolution one has to see 
what went on before. The reduction of 
^ per cent, by Mr. Runganatham Ohetty 
was proposed and ruled out of order. The 
reason given was this bogey of a statutory 
minimum of one lakh, which had to be 
kepn It was also assumed that they could 
not refer the budget back to the Standing 
Committee. Then the proposition was to 
reduce the tax and if by any reduction, they 
could not maintain the statutory minimum, 
then they keep in abeyance certain addi- 
tions. whicb they had made to the expen- 
diture. It seems to me it is a perfectly 
iogioal and concrete proposition put forward 


for consideration. If the statutory mini- 
mum of one lakh would be reduced by this 
reduobioD of tax, aud if the commissioners 
thought the tax had to be reduced, the 
obvious thing was to keep in abeyance the 
estimates of an additional expenditure 
sanctioned, because it seems to me that if 
they had considered this proposition first 
and bad resolved to reduce the tax, they 
would certainly not have sanctioned the 
additional expenditure. To treat the addi- 
tional expenditure, which was considered, 
pending a resolutiora upon the reduction of 
tax, as final and then ruling out the motion 
for reduction of the tax is, I think not 
reasonable or fair. 

Another contention put forward was 
that subsequent to the ruling out of order, 
another commissioner proposed a reduction 
of a Hpeoifio figure of Rs. 41,000 and odd, 
which represented, according to the state- 
ment of the mover, i per cent, which 
was seconded and put to the meeting and 
lost. It ie stated that this showed the 
sense of the meeting and that 
if i per cent, reduction was rejected, 
Mr. Tbanikachallam Chetty’s proposal of a 
reduction of ^ per cent, is likely to have 
been lost too and there will be no use in 
submitting this to the discussion of the 
Municipal Oommissiooers. But it seems 
to me, that the oroposition, moved by 
Mr. Madaoagopal N).idu, was not the pro- 
position, which Mr. Thanikaoballam Ghetty 
wanted to move. What he moved was a 
reduction of | per cent, and keeping in 
abeyanod all the increases in expenditure, 
which they had sanctioned, should the 
statutory minimum not be maintained. 
Mr. Tbaaikaohallam Ghetty was entitled, 
upon his application to have bis proposi- 
tion, which is otherwise regular, in my 
view, put to the meeting and that was a 
right, which I think has been withheld 
from him without justification. I cannot 
speculate at this stage what would have 
happened, if at the proceedings be bad been 
allowed to move the proposition and other 
coUQoillors in favour had used their ner- 
suasive eloquence, in support of it. I do 
not think that I can speculate on it now, 
after all this was over and bis motion was 
ruled out of order, for the reasons given by 
the President, because of the proposing of 
another proposition. I do not think that 
I can bold that the original proposition, if 
put in the usual way, would have been 
lost. What I have to see is whether there 
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baa been in this case a violation of a right:, 
which Mr. Xhanikaohellam Ohebty had, as 
a rate-payer and as a oouooillor and 
whether the denial of that right could be a 
ground for an order such as has beeo 
prayed for. He has no other adequate re- 
medy and therefore in this case, there are 
all the elements, which are required for 
granting an order directing that the Presi- 
dent of the Corporation do allow the peti- 
tioner to exercise his statutory right of 
moving a proposition, otherwise valid. 
The Advocate General very properly does 
not question the right of Mr. Thanika- 
oballam Ohetty to the relief claimed, if his 
arguments on the other points are not 
accepted by me. I therefore direct that 
the President do allow Mr. Tbanikaoballam 
Ohetty at the next meeting in which the 
budget is being considered to move the 
proposition, which I have set out above. 

Mr. Thanikaoballam Ohetty does not 
■claim any costs and therefore none are 
allowed. 

Application allowed. 


1924 Madras 873 (1). 

Spencer, j. 

Venkata Reddi and others — Accused- 
Petitioners. 

Or. Rev. Case No. 284 of !:i924 
Or. Rev. Petition No. 238 of .1924, 
decided on 11th April, 1924, against 
the order of the District Magistrate of 
Dbarmavaram, dated the 13th February, 
1924, in Dis. 0. No. 630 of 1924. 

Crim. Pro. Code, 8. 528 (5)— Order without 
reasons is liable to be set aside, 

Ao order for treoefer of a ortoxia^l case without 
teasoDH required b; ol. 5 is bad and ehould be set 
aside. 

E Krishnamurthi Aiyar — for the Peti- 
tioners. 

Order : — The order of transfer (assum- 
ieg it was made under section 628, which 
is the section quoted at the bead of the 
Diabriot Magistrate’s proceedings) is bad 
for failure to state the reasons for the 
order, as required by section 628 (6) of 
the Code of Oriminal Procedure. 

The order is set aside and the District 
Magistrate is directed to pass a fresh order 
giving reasons for the transfer, if he thinks 
after hearing the accused or their pleader 
that the case should be transferred from 
Dbarmavaram to Penukonda. 

Order set aside. 


• 1924 Madras 878 (2). 

VENKATAbUBBA RaO, J. 

Saraswathi Ammal — Petitioner. 

V, 

Dhanakoti Ammal and others — Respond- 
ents. 

Cr. Mis. Petition No. 326 o£ 1924, 
decided on 14th July, 1924. 

(“i) Guardians and Wards Act, 8. 17-^Weltare 
means religious, moral and physical. 

The word welfare must be taken in ite widest 
sense. The moral and the religious welfare must 
bo ooosideted as well as the obild’s physical well- 
being and due regard must bo had to tho ties of 
affeotioD. [P. 874, C. 1.] 

(b) Crim. Pro. Code, S. i^I — In proceedings 
for habeas oorpus in respect of child, welfare ol the 
child is the dominant question— The opinion of 
an intelligent grown-up child will weigh in the 
estimation of the Court — Habeas Corpus. 

Oq ao applioatioQ by the de jure guardian for 
habeas corpus in respect of a ohild detained against 
Its wilt (be dominant queetion is what oooduoes to 
the interests and welfare of the infant and the 
Court must dispose of the applioation with re- 
ferenoetoit. The moral, the religious and the 
physical welfare and the ties of aSeotion as also 
the opinion of the child if it is oapable of forming 
an intelligent opinion are to be takon into oonsi- 
deratioD. The opinion of the ohild is an important 
element and the degree of the child’s mental deve- 
lopment must to a certain extent weigh with the 
Court. The age of the infant is also an important 
factor. There is no inBezible rule to England that 
a boy over 14 and a girl over IG will have the final 
voice and that the wishes of the infant have to be 
given efleot to- Even if such a rule exists it is too 
artifioial to be applicable in India, [P. 876, C, 3.] 

R. N. Aingar, 0. Thanikachalam Chetti 
and T. N. C. Srinivasaraghavachariar—lor 

the Petitioner. 

A. Krishnaswami Aiyar — for the let Res- 
pondent. 

M. Subharaya Aiyar — for Kripasaokari 
Ammal. 

Order : — This is an application made 
under section 491 of the Criminal Procedure 
Code. It is in the nature of an application 
for habeas corpus. The applicant is the 
mother of the girl who is said to be illegally 
detained. There was some dispute as 
regards the age of this girl, and there was 
oondioting medical testimony on the point. 
But Mr. A- (Krishnasw^mi Aiyar who 
appeared for the girl as well as for her step- 
sister (from whose custody the minor girl 
was produced) agreed bo proceed with the 
application on the footing that the age of 
the girl was a little over 17 and under 18. 
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Tbe parties belong to a wealthy Gramani 
family residing at Kodambakkacn oatside 
the Muoioipal limits of Madras. The 
members of this family have shown 
themselves extremely litigious and re* 
peated applications have been made before 
this Court from time to time in regard 
to disputes that have arisen between 
them. It is unnecessary to go into these 
various matters, because the more essential 
of the facts can be brought within a very 
small compass. The applicant left the 
family house or was compelled to If^ave it 
about a year or two ago. and the girl has 
been continuing to live with her step-sister. 
Arrangements were recently made to give 
the girl in marriage to her paternal aunt’s 
son who is also a respondent to this motion, 
and the mother thereupon applied for a 
writ to Devadoss, J. who was the Vacation 
Judge and an interim order was madefor tbe 
production of the minor as well as restrain- 
ing the marriage. I must mention that 
the step-sister has shown herself to be a 
person of very strong will and that the 
mother, on the other hand, is liable to be 
easily led away. I have examined the 
minor herself with a view to ascertain her 
own wishes in the matter. She is a full- 
grown girl and is resolute and self-willed. 
Sbe expressed her wishes very strongly 
and stated bo me that she would not 
return to her mother and that she 
was determined to marry the young 
man to whom her mother objects. The 
only relevant allegation made against 
him is that he is not possessed of any 
property worth mentioning. He is employ- 
ed as a Proof Reader in the Government 
Press and gets a pay of about Rs. 25 a 
month. He looks healthy and strong, and 
the girl herself, as I have observed, has a 
decided preference for him. 

The short question to be decided is, has 
a case been made out for the issuing of 
directions in the nature of habeas corpus‘s 
It has been repeatedly held in England 
that the main consideration which ought 
to weigh with a Court of Chancery is really 
the question of the welfare of the child. 
Tbe jarisdiction arises from the power of 
the Grown delegated to the Court of Chan- 
cery and it is essentially a parental 
jurisdiction, and it is to be exercised 
for tbe benefit of the infant. It is also 
settled law that the word ' walfare ’ must 
be taken in its widest sense. The moral 
and religious welfare must be considered 


as well as its physical well-being, and due I 
regard must be had to tbe ties of affection. | 
With reference to all the circumstances 
of tbe case the Court makes an order ; they 
relate to the position of the parent, the 
position of the child and the happiness 
of the child. There can be no question that 
this is the law that is administered by a 
Court of Chancery in England. The Courts 
in India act on the same principle, and tbe 
Guardians and Wards Act (Act VIII of 
1890) recognises that the rules that guide 
the Court of Chancery are applicable 
in this country. Section 17 enacts that 
the Court shall be guided by what appears 
in the circumstances to bo for the welfare 
of the minor, and where the minor is old 
enough to form an inteUigenb preference, 
it is further enacted that the Court may 
consider that pteferenoa. 

A question of law has been raised and 
as I consider it to be of great importance I 
proceed to deal with ib. The basis of 
habeas corptis is illegal restraint. If tbd' 
peraoQ that is alleged to be illegally 
detained is an adult, tbe case presents 
little difficulty because he apcears before 
the Court and says either that he has been 
wrongfully detained or fch<).t there has been 
no wrongful detention. But in tbe case of 
a minor be cannot be said to be capable of 
of giving consent, and detention against the 
wishes of a lawful guardian is prima facie 
illegal. The consent to which the Court 
must thus refer is the consent of tbe 
guardian and not that of the infant. 
If therefore the de jure guardian applies 
for habeas corpus in respect of a child 
detained against his will what are tbe 
ooDsiderabioDS which must guide tbe Court 
in determinig the rights of tho parties? 
I have said that tbe question of the 
interests and welfare of tbe infant is 
the dominant question, and tbe Court 
mast dispose of the applioabioo with refer- 
ence to it. But it is argued by Mr. A. 
Krishnaswami Aiyar that in tbe case of a 
boy over 14 and in tbe case of a girl over 16 
tbe Court has no option in tne matter 
and that the wishes of the infant must be 
given effect to. He puts bis argument in 
this way. The application deals with the 
liberty of a subject. If the infant is of an 
age to exercise a choice or use a discretion 
and the infant declares to the Court that be 
is nob in unlawful custody, the Court is 
bound to make no further order than merely 
to declare him at liberty ; only where the 
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person is too young to be competeot to 
choose, the Court makes an order giving 
the custody to tbe lawful guardian. The 
nest step in his argument is, that tbe 
right to such an eleobioo depends upon age 
and age alone and not on mental oapaoity. 
In support of his proposition be obietiy 
relies upon Queen v. Howes (1), In re, 
Andrews (2) and the observations of Brett, 
M. R, in In re, Agar Ellis (3). 

In Queen v. Hoioes (1) Oookburn, 0. J. 
thus observes: — *'The whole question is, 
what is that age of disoretion ? We re- 
pudiate utterly, as most dangerous, tbe 
notion that any intellectual precocity in an 
individual female child can hasten tbe 
period which appears to have been fixed by 
statute for the arrival of tbe age of discre- 
tion ; for that very precocity, if uncontrol- 
led, might very probably lead to her irre- 
parable injury. The Legislature has given 
us a guide, which we may safely follow, in 
pointing out sixteen as the age up to which 
the father’s right to tbe custody of his 
female child is to continue ; and short of 
tvhich such a child has no discretion to con- 
sent to leaving him ” 

The ratio decidendi would appear to he 
applicable to oases arising in India, as 
corresponding to the English Statutes 
which fix the age. there is the provision of 
the Indian Penal Code, section 363, which 
makes it penal to entice a minor under 
14 years of age if a male or under 16 years 
of age if a female. 

In In ret Andrews (21 Archibald, J« 
makes the following observations ; — Tbe 
right bo such an election, it has been clearly 
decided, depends upon age alone, and not 
on mental oapaoity [see Reg. v. Clarke (4)]; 
and it may be taken as settled that no such 
choice can be made, at all events by a 
female infant under the age of sixteen ; Rex 
V. Howes (5) followed by the Court of Pro- 
bate and Divorce, in the case of Oartlidge 
V. Cartlidge (6) and Mallinson v. Mallinson 
(7).” It will be convenient to set out in 
exte7iso the observations of Brett, M. R. m 


U) 3 El. E. 383 (131 E.R 467). 

(3) 8 Q. B. 168 = 38 L T. 363=31 W. R. 480. 

(3) 34 Cb. D. 317-60 L.T. 161 = 33 W.R. 1“ 

53 D.7. Oh. 10. 

(4) 7 E. & B. 186-96 L. J. Q B. 169 = 3 Jar. 

(t7.8 ) 335 = 6 W R. 333. 

(6) 8 E.^sB. 833-80 Ij.J.M.O. 47-7 Jar. |N.8.) 33. 

(6) 3 8. W. & Tf. 667 = 81 L.J. Mat. 86 = 8 Jur. 

(N.S.) 498. 

(7) 1 P. 331-14 L.T. 636=14 W.R. 973-96 L.J. 

Mat. 84. 


In re Agar-Ellis (3) which have been 
strongly relied on. 

" It is tbe universal law of England that 
if any one person alleges that another is 
under illegal control by anybody that per- 
son, whoever it may be, may apply for a 
habeas corpus and thereupon tbe person 
under whose supposed control, or in whose 
custody, ibe person is alleged to be illegally 
and without bis consent, is brought before 
the Court. But the question before the 
Court upon habeas corpus is whether 
the person is in illegal custody without 
that person's consent. Now up to a 
certain age children cannot consent or 
withhold consent. They can objector they 
can submit. But they cannot consent. Be- 
cause the Court cannot inquire inco every 
particular case, the law has now fixed upon 
certain ages, as to boys tbe age of fourteen 
and as to girls the age of sixteen, up to 
which as a general rule tbe Court will not 
inquire upon a habeas corpus, as between 
the father and tbe child as to the consent 
of the child to the place wherever it may 
be. But above the age of 14 in tbe case of 
a boy, and above the age of 16 in tbe case 
of a girl, the Court will inquire whether the 
child consents to be where it is ; and if the 
Court finds that the infant no longer a 
child, but capable of consenting or nob con- 
senting is consenting to tbe place where it 
is, then the very ground of an application 
for a habeas corpus falls away.” 

With reference to Mr. A. Krishnaswami 
Aiyar’s argument it is necessary to examine 
whether the passages extracted above ex- 
press the law of England correctly on the 
point. In Queen v. Gyngall (8) which 
related to an application for habeas corpus 
in respect of a female infant aged 15, the 
Court of Appeal refused to give to the 
mother of the minor custody although she 
had nob been guilty of any misconduct. 
The child in that case, although she was a 
female infant under sixteen, was examined 
and the Court inquired into her wishes. 
Kay, L.J. refers with approval to Ex parte 
Hopkins (9) which related to three girls, 
tbe eldest of whom was only thirteen, 
whom King. Lord Ohanoellor quostioned to 
asoertaio her own wishes. The observations 

of Brett. M. R. in In re. Agar Ellis (3) to 
which I referred are set out in tbe judg- 
ment of Kay. L.J. who proceeds thus : — 


(8) (1898) 3 Q B D 383. 

(9) 8 P. & Wms. 163- 
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“ This laQouage, of course, had reference 
to the case of Reg. v. Clarke (4) in which 
the application being for habeas corpus 
before the Judicature Act and the child in 
question being a girl and under sixteen, 
Lord Campbell, O.J. said that in the case 
of Common Law such a child being deemed 
incapable of consenting be would not 
inquire into the wishes of the child. I 
have already shown by reference to the 
case of Ex parte Hopkins (9) that there 
never was any such rule in the Court of 
Chancery. ” In the same case Lord 
Esher, M. R. referring to Reg. v. 
Clarke (4) says : — “ It appears to me 
that that ruling was quite correct. That 
case is no authority for the present where a 
different jurisdiction comes into play.” 
Both Lord Esher, M R and Kay. L.J. refer 
to the passing of the Judicature Act and 
clearly laydown that the decisions prior to 
that Act are n ot authorities for oases arising 
after the passing of that Act. If in the 
light of these remarks one turns again to 
In re Andrews (2) one cannot fail to notice 
that the decision rests upon the authority 
of Reg. V. Clarke (4) which the Court of 
Appeal refused to follow in Queen v. 
Gyngall (8) on the ground that it was no 
longer applicable after the passing of the 
Judicature Act. Kay, L.J. refers in this 
connection to a child being of a reasonable 
age and says that the Court would hardly 
then desire to determime the question 
without seeing and speaking to the child 
and ascertaining its wishes on the matter. 
This expression of opinion is hardly con- 
sistent with what Cookburn, O.J, said in 
regard to intelleotual precocity of any 
particular individual. 

The subject is considered again in In re, 
Harriet O'Hara {10). Fitz Gibbon, L.J, 
summarises the principles deducible from 
the judgments of Lord Esher and Kay, L.J. 
in Gyngall's case (8) and repudiates the 
suggestion that the girl in question there 
ought not to b we been consulted because 
she was only 11 years of age. He thus 
observes : — " I entirely dissent from this 
contention. From the time of King Chan- 
cellor in Ex parte Hopkins (9) the Court 
of Chancery bas exercised its discretion in 
seeing the young children not for the purpose 
of obtaining their consent but for the pur- 
pose and as one of the best modes of 
determining what is really for their welfare 


though the Common Law Courts as a 
general rule would not inquire as between 
parent and child as to the child's consent 
below the age of 14 for a boy for 16 of a 
girl.” 

I think I have made it fairly clear that 
the hard and fast rule which Mr. Krishna* 
swami Aiyar asks me to accept does not 
obtain at the present day in England. I 
have been, referred by Mr. Krishnaswami 
Aiyar also to Simpson on Infants, 3rd Edn., 
page 188 and Short and Mellor’s Practice 
of the Croton Office, 2nd Edn., page 313. 
But the learned authors rely upon cases 
decided before the passing of the Judicature 
Act and I cannot therefore act upon the 
passages to which my attention bas been 
drawn. 

In each case the Court must decide with 
referaooe to the interests and the welfare 
of the minor. If an infant capable of 
forming an intelligent opinion expresses its 
views, the Court is bound to take them 
into consideration. In weighing the 
question wbat is for the benefit of the 
child, this will form an important element 
and the degree of the child’s mental deve- 
lopment must to a certain extent weigh 
wibh the Judge in deciding bow far its 
wishes shall be given effect to. In the 
same way, the age of the child is also an 
important factor. It seems to me that the 
rale that fixes an indexible limit in regard 
to age is too artificial and evenif the con- 
tention is correct (which in my opinion is 
not) that such a rule obtains in England, I 
am emphatically of opinion that there is 
no warrant for the extension of the 
doctrine to India where different consider- 
ations may apply and different conditions 
do previiil. 

In Pollard v. Bouse (11) Wallis, J. (as 
he then was) thus observes at page 293 : — 

" Lastly it is well established that the 
Court will not ordinarily force a minor of 
more than 14 if a boy, and of more than 
16, if a girl, to remain in custody to which 
he or she objects.” It is urged by 
Mr. Krishnaswami Aiyar that Wallis, J. 
by qualifying his statement by the use of 
the word *' ordinarily ” bas failed to 
correctly set forth the effect of the 
English decisions. It is doubtful whether 
Wallis. J. brought bis mind to bear upon 
this particular aspect of the question 


(11) (1910) 33 M. 989 = (1910) M.W.N. 18T-6 I.O. 
754«8 M.L.T. 47. 


(10) (1900) 3 I.B. 933. 
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because at page 298 there occurs in bis 
judgment the following passage inoonsist* 
ent with bis earlier observation : — “ As 
regards the girls over 16 and boys over 14 
it is now conceded in accordance with the 
principles I have explained that the Court 
cannot in the present case force them to 
return to the plaintiff against their will.” 
It seems to me that this case cannot be of 
much value as an authority upon this 
particular point. 

In In re, Saithri (12), a minor, Bagu- 
ley, J. points out in a judgment which 
refers to various authorities that it is not 
right to apply the very artificial rule to 
which reference has been made. 

I have therefore looked at the question 
purely from the point of view of the 
welfare of the minor. I have paid neces- 
sarily. as any Court will pay, great attention 
to the expressed wishes of the infant who 
will soon reach the age of 18, the age of 
majority. She is in a position to decide 
for herself and she expresses a decided 
preference to remain in the custody from 
which she has been produced. She is able 
to form a judgment as to what is in her 
own interest and for her benefit. She has 
freely chosen to give her hand in marriage 
to her paternal aunt’s son. It is also not 
impossible that she has been on terms of 
friendship and familiarity with this young 
man and it is not desirable to take her 
away from the surroundings to which she 
has been accustomed and to place her in 
the custody, against her will, of her mother 
who is a woman not of strong will and 
easily capable of being influenced by the 
person who at the time happens to be 
nearest to her ; and it is necessary and im- 
portant to bear in mind that the mother 
is not being deprived of the custody of the 
infant but on the contrary I am asked to 
take the child away from the custody which 
she prefers and place her in the custody of 
the mother to whom she expresses a 

positive dislike. 

The order that I propose to make there- 
fore is that she bo freed from all restraint 
and be at liberty to go where she chooses. 

In the oiroumstanoes of the case I make 
no order as to costs. 

Application dismissed. 


(13) (1891) 16 Bom. 807. 
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Phillips, j. 

Gollapudi Seshayya — Appellant (Plaint- 
iff). 

V. 

Nadendla Subbayya and another — Res- 
pondents (Defendants). 

S.A. Nos. 203 & 204 of 1923. decided on 
23rd April, 1924, against the decree of the 
Sub-Judge of Bapatla in A.S. Nos. 105 & 
99 of 1922. 

(a) Contract Act, 8. 23— Agreement to finance a 

litigation is against public policy H is extortionate 
and unconscionaftls or is a in litigation 

or encourages unrighteous suits. 

To determioe ihe validity of an ageeement to 
fioanoe the litigatioo what has to be seen is whether 
the agreement ie eitottionate and nnoonsoionable 
or one made for the purpose of gambling in liti- 
gation or of injaring or of oppressing others by 
enoouraging unrighteous suits in which case the 
agreement would be oonttary to public policy and 
benoe un-enforceable. [P. 879, C. 2.] 

(b) Civil Pro. Code. 0. 23, r. iSecond suit filed 
and fought out loithout paying costs on payment of 
which the first suit was allowed to be withdrawn, is 
barred. 

Where a suit was withdrawn with leavs to 
bring a fresh suit on oondilion of paying costs to 
the defendant but the costs were not paid until after 

the trial of the second suit, r, « i 

Held, the second suit was barred. [P. B7S, 0. l.J 

A. Krishnaswami Aiyar—tox bho Appel- 
lant. 

N. Bama Bao and K. Kameswara Boo— 
for the Respondents. 

Judgment : — The respondent in both 
these appeals is one Subbayya, the adopted 
8on of Ramaohandrudu. He was dissatis- 
fied with his father’ s misconduct and 
spendthrift ways and, consequently, wanted 
to file a suit for partition of the family pro- 
perty. As ha had not sufficient funds to 
finance this litigation, he entered into rela- 
tions with the appellant, Seshayya who is a 
private vakil. On the 1st of November, 1916, 
Subbayya executed a sale-deed in favour of 
Seshayya for Rs. 1,000, under which he sold 
ona-half of his share in the family properties. 
Admittedly the consideration was fixed at a 
low figure on the ground that Subbayya s 
father was wasting the family property and 
alienating the same and that consequently 
the properties that would be recovered for 
Subbayya’ 8 share might be considerably 
leas than what he really ought to have. It 
is found that Seshayya paid a sum of 
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Rs. 600 towards the ooosideratioa for the 
sale-deed, and a suit was filed by Subbayya 
and Seshayya jointly in 1918. A decree 
was obtained under which Subbayya was 
to get as his half share of the property all 
the properties which had not been alienated 
by his father, leaving the validity of the 
alienations undetermined. Before the 
decree was passed Subbayya agreed to 
certain items being decreed in favour of 
Seshayya and the remainder was to fall to 
his share. Subsequently Subbayya appears 
to have thought that he had been defrauded 
and he filed a suit, O. S. N i. 641 of 1919 
to set aside the sale-dead in favour of 
Seshayya. That suit was v/ithdrawn with 
leave to bring a fresh suit on oondibion of 
Subbayya paying the costs of the suit. 
Subbayya then filed his present suit, O. S. 
No. 195 of 1921, in which he again seeks 
to set aside the sale-deed. Seshayya has 
also filed a suit O. S. No. 505 of 1921 in 
which ha seeks to recover the property 
decreed to him in the prior litigation 
alleging that he obtained delivery through 
Court of the property decreed to him but 
that subsequently the plaintiff has obstruct- 
ed his enjoyment. Subbayya’ s suit has 
been decreed and at the same time 
Seshayya has been given a charge upon the 
properties for Rs. 600 with interest. 
Seshayya’s suit for possession has been 
dismissed. Hence these two appeals. 

The first point for consideration is whether 
Subbayya’s suit fs not barred by reason of 
Order 23, Civil Procedure Code, for it is ad- 
mitted that he did not pay the costs of his 
first suit until after the close of the trial in 
the present suit; and it is contended that be 
is precluded from filing afresh suit until he 
has complied wit’n the condition imposed. 
In Fischer v. Nagappa Mudali (1) it was 
held, that when an order had been made 
giving permission to bring a fresh suit on 
condition of paying the costs before a 
specified date, a sabsequent suit was barred 
if the coats bad not been paid by that date. 
That case differs from the present in that 
the date was specified for payment of costs, 
whereas the order in the case under 
consideration does not specify any date. 
Without expressing any opinion as to the 
correctness of the decision in Abdul Aziz 
Molla V. Ebrahim Molla (2) that case was 
distinguisbed. In chat case it was held 


(1) (190a) 33 Mad. 358 = 6 I.C. 288 = 7 M.Ij.T. 226. 

(2) (1901) 31 Cal. 965 


that subsequent payment of costs was 
suCficient to warrant Che reception and trial 
of a trash suit which bad been allowed to 
be brought on condition of those costs being 
paid. In that case the costs were paid 
before the suit was tried. This has been 
followed in a later case reported in Skital 
Prosad v. Gaya Prosad (3) where the 
question is discussed somewhat fully 
and the reasoning adopted for the con- 
elusion is as follows : — ‘'It is said that, 
inasmuch as permission to withdraw and 
bring a fresh suit is made conditional on a 
certain payment, the original suit cannot 
be deemed to be withdrawn until those 
costs have been paid and it must, therefore, 
be deemed to be a pending suit which 
becomes disposed of as soon as payment is 
made ” This case was followed in Kuldip 
Smgk V. Kuldip Ckoudhuri (4) and also in 
Deb Kumar Roy v. Debnath Barnes (5), but 
I can find no authority in this Court for 
holding this view which, vitb all respect, 
appears to me to be incorrect. These oases 
all assume that the permission granted by 
the Court is not only permission to bring a 
fresh suit but also permission to withdraw 
the first suit, and that consequently until 
the condition is fulfilled the first suit is 
pending. This seems to me to overlook 
the provisions of Order 23. rale 1 (1) which 
gives a plaiiftiff power to withdraw his 
sait at any time withonfc the permission of 
that Gonrt. Conseqaently, I think that 
we must read the latter part of clause 2 (5) 
as referring not to permission to withdraw 
a suit as well as permission to institute a 
fresh suit, bub merely as allowing the Court 
to give permission to institute a fresh suit in 
place of the one which has been withdrawn. 
Inasmuch as the withdrawal of the snit 
does nob require the permission of the 
Court, it must be taken that the first suit 
is withdrawn when the order is passed and 
that the permission granted refers only to 
the filing of the sabsequent snit on certain 
conditions. If the first suit is still pending 
as held in the above oases, it would be open 
to the plaintiff to obtain permission under 
Order 23, and instead of complying with 
the conditions of that permission, to go to 
the Court and demand that che trial on his 
first suit should be procaedad with and this 
could be done however long the interval 

(3) (19U) 19 C.L.J. 639. 

(4) (1917) 3 Pat U.J, 63 =44 1.0 79 = 4 Pat. L W. 

134. 

(5) (1920) 64 I.C. 738, 
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mighb be. For these rensone I am unable 
to aooepb the view that t he first suit is still 
pending, for it has been withdrawn and 
that withdrawal, in my ODioion, takes effect 
from the date of the Oo< rb's order. If the 
Oaloutta view were to be applied in the 
present ease, it would appear, as observed 
in those judgments, that the trial of a 
second suit is barred under section 10, 
Civil Procedure Code, until the first suit is 
disposed of by performance of the condition 
imposed by the order granting leave. In 
the present case, therefore, the whole of the 
trial of the suit which took place, before 
the costs were paid, would be bad under 
aeotioo 10, Civil Procedure Code, for want 
of jurisdiction and the whole suit would 
have to be tried again. There is another 
case in the Oaloutta High Court reported 
in Sajjad Hossain v. Ram Lai Sahu (6) 
where it was held that payment might be 
made after the institution of the suit but 
that suit would not be deemed to be validly 
instituted until the date of such payment. 
In the view that I take, I would follow 
Fischer v, Nagappa Mudali (1) and bold 
that it extends, as was held in Hari Nath 
Dass V. Syed Hossain Alt (7) and Subal 
Chandra v. Mosaraf AH (8) , to eases where 
DO time is fixed for fulfilling the condition. 

In support of the view held by the 
Oaloutta High Court, reference has been 
made to other oases in which similar condi- 
tions were held not to be mandatory, 
Ramayyangar y. Krishnayyangar (9) with 
^reference to the provisions of section 539, 
Oivil Procedure Code, Ammukutty v. Mana- 
vikraman (10) with reference to the per- 
mission necessary to bring a suit against 
a Beceiver and Mahomed Azviat Alt Khan 
-V. Lain Begum (11) with reference to 
the certificate requisite for bringing a suit 
under the Pensions Act. I do not attach 
much importance to these oases, for in all 
of them the Court prima facie has jurisdic- 
tion to try such suits; and, beyond imposing 
a condition precedent none of the provisions 
referred to take away the jurisdiction of the 
Courts ; whereas under Order 23, rule 2 (3) 
a Court is definitely precluded from enter- 
taining a second suit when no permission 


<6) (1911) 16 I.G. 169. 

(7) (1905) 3 C.L.J. 480»10 C.77.H. B. 

<6) (1917) 88 1.0. 476. 

(9) (1696) 10 Mad. 186. 

(10) (1920) 43 Mad. 793"69 I.C. 668=12 L.W. 

83i* 

(11) (1881) e Cal 432 = 9 I.A, 8 (P.O.) 


has been granted. Unless, therefore, 
permission has been given, a Court is 
specifically forbidden to entertain a second 
suit. 

In this view, Subbayya's suit is barred 
under Creier 23 and must be dismissed. 
Second Appeal No. 203 must, tberofo»‘e. he 
allowed and the suit dismissed with costs 
throughout to be paid by Ist respondent. 

As regards Second Appeal No. 201, the 
Subordinate Judge has found that the sale- 
deed in favour of Seshayya is ‘vitiated by 
undue influence and fraud and cannot be 
enforced and consequenty, has dimissed the 
suit “which is based upon it.” I may 
observe here that tbe suit is not ba?6d upon 
the sale-deed but upon the decree obtained 
in pursuance of that sale-deed, namely, the 
decree in O. S. No. 12 of 1918. In 
giving bis finding tbe Subordinate Judge 
does not definitely specify the facts which 
he finds to be sufficient to prove undue 
influence and fraud. In tbe plaint tbe plaint- 
iff stated that tbe sale-deed was brought 
about owing to several misrepresentations 
snecified in paragraph 4. bub there is no 
finding by tbe Subordinate Judge that these 
misrepresentations were made, and appar- 
ently tbe statments set out in tbe plaint are 
substantially correct Tbe oases relied upon 
by the Subordinate Judge for bolding that 
the sale-deed is invalid are merely cases in 
which the transactions were set aside as 
being hard, unconsoionabie and opposed 
to public policy. Chunni Euar v. Rup 
Singh 112), Loko Indar Singh v. Rup 
Singh (13) and Husam Bakhsh v, 
Rahman HusaHi {14). It has been 
held that in this country champerty 
is not necessarily opposed to public policy; 
and in considering whether ebampertous 
agreements should be set aside, it has to 
be considered whether such an agreement 
is extortionate and unoonscionable, or one 
made for the purpose of gambling in litiga- 
tion or of injuring or oppressing others by 
encouraging unrighteous suits. in which case 
it would be contrary to public policy and 
unenforceable. These facts do not seem to 
have been considered by the Subordinate 
Judge. He has not found wbat tbe facts 
were which made the bargain unconscion- 
able or otherwise opposed to public policy. 
He finds that property worth Rs. 2.000 was 
sold for Rs. 1,000 ^d Rs. 600 cash 

(13) (1888) 11 All. 67*=)e88 A.W.N. 396. 

(13) (1888) 11 AH. 118 = 1889 A.W.N. 72. 

(14) (1886) 11 AH. 138 = 1888 A.W.N, 273. 
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was actually paid as ooDsideration. The 
properties which have passed under the sale- 
deed are, no doubt, worth Rs. 2,000 but it 
was by no means certain that the plaintiff 8 
suit would be successful, or, at any rate, 
successful to such a large extent. Half of 
the family property had been alienated and, 
if those alienations had been found to be 
valid, Subbayya’s share would have come 
to Rs. 1.000 or less, the consideration agreed 
to be paid, to which must be added additional 
compensation for Seshayya s trouble and 
knowledge of litigation, Here again I mush 
note that the Subordinate Judge has nob dis- 
cussed the question whether the decree in 
pursuance of the sale-deed was obtained by 
fraud. There is no such allegation in tbe 
plaint, but the Subordinate Judge seems to 
hold in paragraph 7 of his judgment that the 
undue induenoe exercised in tbe suit was 
that of tbe plaintiff's vakil, who is not a party 
to this litigation, and not the induance of 
Seshayya ; and he has also omitted to notice 
that Subbayya did nob pray to have the 
decree set aside, although an amendment 
was asked for but refused by the District 
Munsif. There are other points to be con- 
sidered also in the appeal which have not 
been dealt with by the Subordinate Judge, 
one of these being whether Sesbayya’s 
remedy was by suit or by execution pro- 
ceedings. It was on this latter ground 
that the District Munsif dismissed his suit 
without giving him an opportunity of 
treating the suit as an execution petition. 
It would also be necessary to consider 
what effect the dismissal of Subbayya's 
suit will have upon Seshayya’s suit for in 
execution proceedings a claim by Seshayya 
to these properties was allowed (vide 
Eix. VI) ; and it has to be considered 
whether that was not a final adjudication 
of tbe rights of the parties. Appeal No. 99 
of 1922 will accordingly be remanded for 
fresh disposal in the light of the above 
remarks. Costs in this Court will abide 
the result. 

Court-fee in S. A. No. 204 of 1923 will be 

refunded. 

S. A. No. 203 allowed. 

S- A. No. 204 remanded. 
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Kumaraswami Sastri, j. 

Siva Praiap Bhattadu and another — 
Petitioners. 

V. 

The Commissioner of Income Tax,. 
Madras — Respondent. 

In re Specific Relief Act and Income^ 
Tax Act, decided on 7bh March, 1924, 

(a) Income Tax Act (1932), S. 27— High Court 
cannot revise order under 8. 27. discretion of the- 
officer as to sufficieni cause being final. 

High Court oannot revise order under 8. 37 and 
ioterlere with tbe diaoretion of the looome Tax. 
Officer, ainoe there is no question of oonstraotion of 
the Aot on whioh tbe officer oould be said to hava- 
gone wrong, tbe question of sufficient cause being 
one of fact left entirely to tbe discretion of the 
officer. [P. 881, 0. 3.] 

(b) Evideme Act, 8. 74^— Power of attorney— 
Evidence. 

Statements in powers of attorney are required’ 
to be proved like any other statements. [P. 883, 
0 . 1 .] 

G. Lakshmanna — for the Petitioners. 

The Government Solicitor — for tha- 

Respondent. 

J udgment : — This is an application under 
the Specific Relief Act and the Income Tax 
Aot for an order directing the Commissioner 
of Income-tax to refer to the High Oourfc 
the following points : — 

1. Whether on tbe facts stated in tbe 
accompanying affidavit of the petitioner's 
munim there is 'sufficient cause’ within tbe 
meaning of section 27 of the Income-tax 
Act of 1922. 

2. Whether it was open to the Com- 
missioner to arrive at a finding of wilful 
default in the absence of any evidence and 
whether there is evidence in this case on. 
whioh such a finding can be recorded. 

3. Whether it ia open to the Commis- 
sioner to take into consideration the 
previous adjournments which were granted 
by tbe Income Tax Officer (Collector of 
of Godavari) to canvass the adequacy of 
the reasons for such adjournments and to 
base a finding of wilful default as regards 
the final due date Ist February, 1923, oo 
such considerations or whether he should 
confine tbe consideration of * sufficient 
cause’ to the final due date. 

4. Why the Commissioner of Inoomd- 
tax should not be directed to review tbe 
assessment of super-tax, under section 35, 
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Inoome-bax Ao6, through the Income- tax 
Officer, Godavari. 

The petitioner was directed under 
section 23 (2) of the Income-tax Act to 
produce his accounts in support of his 
Income-tax return. He got two extensions 
of time, and the last exteosion of time gave 
the petitioner time till the Ist February, 
1923, for this purpose. It is alleged, and 
there is nothing to the contrary on record 
that the grandson of the petitioner who 
came to Bajabmundry before the let 
February was taken ill with enteric 
pneumonia and died on the 28tb February, 
1923. The medical certificate produced 
supports this statement, and this fact is 
not disbelieved by any of the Income-tax 
Officers. On the 3rd March, 1923, soon 
after the funerals were over, the petitioner 
presented an application to the Income-tax 
Officer to excuse the delay in the produc- 
tion of the accounts and although the 
order of assessment was not served, bis 
application was refused, and he received a 
notice of demand, on the 7th March, 1923, 
stating that be was assessed at 
Bs. 15,276-1-0, on an estimated income of 
Bs. 71,500. The assessment of the pre- 
vious years was only on an annual income 
of Bs. 2,800, so that there can be little doubt 
that this enormous assessment effected was 
due to his not having produced bis accounts 
in time. His application, when be recei- 
ved notice of assessment for cancellation of 
the ex parte assessment and to levy one 
after looking into bis accounts, was refused. 
On this, an appeal was preferred to the 
Commissioner of Income-tax, who directed 
the Income-tax Officer to restore the peti- 
tion to the file and dispose of it on its 
merits. The Income-tax Officer on remand 
declined to re-open the assessment and he 
was of opinion that the plea of the illness of 
the petitioner’s grandson was merely an 
excuse. An appeal was preferred against 
this to the Income-tax Commissioner but 
he declined to interfere and confirmed the 
assessment. 

It is alleged before me that the Income- 
tax Commissioner and the Collector of 
Income-tax were wrong in their oonstruo- 
tion of the words ' sufficient cause ’ in 
section 27 of the Income-tax Act and that 
they should have been guided by those 
considerations which should guide Courts 
in construing the words ' sufficient cause ’ 
in the Civil Procedure Code and should 
have borne in mind the prinoipiss set out 

1931 M/lll ft 118 


in Arunachela Ayyar v. Suhbaramiah (1) 
where the words * sufficient cause ’ have 
been explained. It is also alleged that as 
the income assessed on was only Bs. 71,000 
and odd the basis of supertax should have 
been taken as not applicable, the trade 
being a Hindu joint family trade. On 
these contentions it is stated that a case 
ought to have been stated to the High 
Court. 

I may say at the outset that I think the 
officers in this case have been very 
unsympathetic. The facts have not been 
found against, namely, that before the 
Ist February the petitioner’s grandson was 
seriously ill of typhoid fever, and pueumonia 
and that be died. It is also not found 
against that be bad no proper help during 
this period and I find it difficult to under- 
stand the remark of the Income-tax Officer 
that the plea of the illness of the petitioner’s 
grandson was merely an excuse. It is 
extremely unlikely that the death of a 
grandson will be used by any Hindu as a 
pretext. If I were sitting as a Court of 
Appeal or Bevision I would have no hesita- 
tion in characterising the prooeediugs as 
extremely harsh and the assumption 
baseless and in remanding the case for 
disposal on the merits. But the question 
is whether acting under section 45 of 
the Specific Belief Act I can find that any 
case has to be stated. What ' sufficient 
cause ’ is is a question to be determined by 
the officer who has to deal with the applica- 
tion for setting aside the ex parte assess- 
ment and disposing the matter on an 
inspection of the account books. Where 
on the facts, about which there was no 
dispute, that officer thinks that sufficient 
cause has not been shown, it is difficult to 
see bow the issue of an order directing him 
to refer the question as to what the 
meaning of ' sufficient cause ’ is would 
help the petitioner. All that the High 
Court can do would be to state the law as 
set out in Arunachela Ayyar v. Subha- 
ramiak (1). And still the question would 
be left to the Income-tax Officer to decide 
whether on these facts the petitioner has 
offered sufficient excuse for not appearing 
in time. Thera is really therefore no I 
question of law. There is no construction I . 
of any section ■ of the Income-tax Act I 
which the High Court can say has been i 

(9)1933 Mad. 63-46 Mad, 60-16 L.W. 688- 
(1923) M.W.N. 600-81 M.L.T. 967- 
48 M.Ii.J. 639» 
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erroneous. It relates merely to the exercise 
of a discretion vested in the Income-tax 
Officer, and the High Court has no powers 
of appeal or revision over the Income-tax 
Officer. I really do not see what benefit 
would be gained by the High Court calling 
the attention of the Income-tax Officer to 
the law as to the sufficiency of cause 
enunciated in Arwiachela Ayyar v- Subba- 
ramiah (1). It will still bo open to the 
Income-tax Officer to say that having 
regard to all the facts he is still of opinion 
that the assesses ought to have sent up his 
accounts and that he should have left the 
boy to take care of himself, the illness of 
the boy was not sufficient to excuse his 
Dot obeying the directions of the Income- 
tax Officer as to the submission of accounts. 
As I said before, it may be extremely harsh, 
but at the same time it is difficult to see 
how the High Court can interfere. 

The next point is as regards the joint 
family minimum. Here again there has 
been no evidence and no accounts produced 
before the Income-tax Officer which would 
show that the assessee was a joint family. 
It is argued that the power-of- attorney 
which was filed by the agent stated that it 
was a joint family, but a statement in a 
power-of-attorney would not prove itself. 
It will be like any other statement made 
by a person. Moreover all that the 
power-of-attorney can show is that A was 
the agent of B, but any oollateral state- 
ment in it would not prove itself nor can 
it be acted upon without more. It was 
therefore open to the Commissioner to say 
that there was nothing before him which 
would bring the case within the provisions 
of the Income-tax Act whereby the 
minimum has to be Ks. 75,000. I do not 
think therefore any useful purpose would 
be served by directing a reference. 

But I must say that having regard to the 
facts of the case it would be just and equi- 
table that this matter should, if possible, 
be reconsidered by the proper authorities, 
and that the assessee, who was assessed 
only on an income of Rs. 2,800, in the 
previous year, which would make him liable 
only for Rs. 72, ought not. owing to his 
failure to produce his accounts within time 
which he has explained, be assessed to 
income-tax of Rs. 15.000 aud odd the next 
year, especially when he is prepared to offer 
his account books for inspection and pay 
all the expenses of inspeotion. It cannot 
be said that trade revived so much m the 


year under question as to raise any fair 
presumption. So far as Madras is conoern^ 
ed the complaint has been that trade has 
been very dull and I had numerous appiioa* 
tions for extending time for payments. 
Very probably the state of things in the 
mofussil has not been better. This is a 
matter, I think, where there has been an 
injustice to the petitioner which I am sorry 
I cannot remedy by proceedings under 
section 45 of the Specific Belief Act. I 
must also say that there is very little 
foundation for the assumption of the In- 
come-tax Officer that the illness and death 
of the grandson of the petitioner is only an 
excuse or that he deliberately withheld his 
accounts with the object of misleading the 
Income-tax Officers into levying a lighft 
assessment. 

Petition dismissed. 
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Venkatasubba Rao, j. 

Ramanuja Naidu and others — Peti- 
tioners (Plaintiffs). 

V. 

Muthu K. B. V. Alagappa Oheitiar and 
another — Respondents (Defendants and 
4th Plaintiff). 

Civ. Rev. Petition No. 134 of 1924, 
decided on 28th July, 1924, against the 
Order, dated 7th January, 1924, of the 
Additional Subordinate Judge of Madura, 
in O. S. No. 10 of 1923. 

Cour^ Fits Ac% ScJi. II, Art. 17 (in) — 
Prayer for temporary mandatory injunction 
requires Courl-fet under Art. 17 (m) where it ia 
substance a prayer for an account within 8, 92, 
Civ. Pro. Code, 

Where the plaintifi am^ng other reliefs under 
8. 99, Oiv. Pro. Code, olatmed a temporary 
mandatory injunotion to compel the defendant to 
deposit in Court immediately a sum of Bs. 1,31,000 
due from him to the trust. 

lield that the suit was covered by Art. 17 (iii) 
as the prayer was in effeot for an aoooant falling 
within S. 99. Oiv. Pro. Code. [P. 883, 0. 1.] 

C. S. V enhatachariar — for Petitioners. 

C. F. Anantakrishna Aiyar, P. S. Hara- 
yanaswami Aiyar and D. Ramaswami 
Aiyangar — for Respondents. 

Judgment: — The learned Subordinate 
Judge has held that a Court-fee of Rs. 2,200 
odd is payable on the plaint, and the plain- 
tiff files this Civil Revision Petition attack- 
ing the correctness of the order. The aaik 
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has been iQsbibuted under seobion 92 of the 
'Civil Procedure Code is respect of Kadal 
Alagar and Madbanagopalaswami Ddvas- 
bhananas at Madura. The plaint contains 
a prayer for various reliefs, such as the 
removal of the dofendant from trusteeship, 
the appointment of a new trustee, the 
settling of a scheme, etc. In addition, the 
plaintiffs ask for the issue of '* a temporary 
mandatory injunction “ to compel the 
defendant to denosit in Court immediately 
a sum of Rs. 1,24,000 which the plaintiffs 
claim is due from the defendant to the 
Devasthanams. The Subordinate Judge 
has held that a Court-fee is payable on this 
sum to which the relief mentioned relates. 

The only question to be decided is: Is 
this a suit that falls under section 92, Civil 

I Procedure Code ? Under article 17 of sche- 
dule II to the Court Fees Act, if a suit is 
brought under section 92, the fee payable 

(upon the plaint is a sum of Ks. 50. A suit 
to obtain a decree directing accounts and 
enquiries comes clearly within the express 
words of section 92, The Subordinate 
Judge has committed a slight error in say- 
ing that there is a prayer for the issue of a 
mandatory injunotion. As I observed the 
words used are “ a temporary mandatory 
injunction.” In any event, the suit is, 
in my opinion, substantially one under 
aeotion 92 ; for. all that the plaintiffs in 
effect ask is, that an account should be 
' taken and that the defendant should be 
ordered to pay such amount as might be 
found due from him on such an account 
being taken. The sum mentioned in the 
plaint is merely an estimate and plaintiffs’ 
valuation of the relief cannot alter the 
character of the suit. The Court-fee paid 
therefore, namely, Rs. 50 is the proper fee 
and I set aside the order of the lower Court 
and allow the Civil Revision Petition with 
-4>oats. 

Petition allowed. 
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Vbnkatasubba Reo, j. 
V. Krishna Aiyar — Petitioner 


V. 


Paohiappa Chetty and others — Raspond- 
ents. 

Oiv, B. P. Nos. 253. 580 and 579 of 
1923, decided on i9tb March, 1924, 
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against the order of Subordinata Judge of 
Sivaganga, dated 25th January,, 1923, in 
I.A. Nos. 95. 93 and 94 of 1923. 

(a) Civ. Pro. Code. O. G, r. 17— New allegations 
of fraud will not bo allowed, unless delay is 
explained and the substantiality and the truth of 
the plea is proved. 

II a party desires to amend bis pleadiogs, by 
introduoiog for tbo first time allegatious of fraud 
the Court «7ill ask why the allegatioos were not 
made originally and may require to be satisfied 
about the truth and substantiality of the proposed 
ameadmenU [P, 885, 0. 1.] 

(b) Ciu. Pro. Code, 0. 1, r. d — Scope. 

The person suing on behalf of others must have 
interest common to himself and others. If this 
is not so no member of the class is constraotively 
a party to it. 

(c) Civ. pro. Code, 0. 1, r. 10 —Substitution 
will te permitted only if there was a bona fide 
mistake. 

In a suit under O. 1, r. 8 if a person wishes to 
be added as a party under O. 1, r. 10, it must be 
proved that the .suit was originally instituted in 
the name of a wrong person through a bona jlde 
mistake. [P. 884. 0. 3.] 

G. Krishnaswimi Aiyar — for Pebibicner. 

Judg^ment : — The platnblff instituted 
the suit for a declaration that the sale deed, 
dated the 16bh September, 1919, executed 
by the Official Assignee of Rangoon in 
favour of the defendant is null and void. 
He described himself in the plaint as a 
creditor of T. A. R. A. R. M. Ramanathan 
Chetty who was adjudicated an insolvent 
and whose estate was represented by the 
Official Assignee above mentioned. The 
suit was filed on the 15th of January, 1920. 
Among other pleas, the defendant stated 
that be did not admit that the plaintiff was 
a creditor of the insolvent Firm. Issues 
were framed on the 30th of March, 1920, 
and the third issue rues thus : — 

” Whether the plaintiff was one of the 
creditors of the insolvent Ramanathan 
Chetty, and if so, whether he has no cause 
of action to maintain this suit ? 

The trial was about to oommenoe in 
January, 1923 and on the 24bh of January, 
one Krisbnier made an application to the 
Court for the purpose of being added as a 
plaintiff to the action. 1 may state that the 
plaintiff is a Nafctukottai Chatty and was 
represented throughout by this Krishnier. 
The reason why he desired to be added as 
a party is set forth in para. 4 of bis 
affidavit, dated the 2tth of January, 1923- 
“ The defendant has taken the objection 
that the plaintiff is not a creditor of tbo 
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insolvent firm and has no lostis standi 
to maintaip the suit. In order to obviate 
any technical objection on that ground, it 
is necessary in tbe interests of justice that 
this Hon’ble Court should be pleased to 
join me as a plaintiff and 1 am \villing to 
contioue the suit from the stage which it 
has now reached.” 

Mr. G. Krisbnaswami Aiyar, the learned 
Vakil for tbe petitioner has contended that 
the suit having been instituted under Order 
1, rule 8, C.P.C., was a representative suit 
tiled in the interests of the creditors of the 
insolvent, that therefore Krishnier was 
throughout constructively a party to the 
proceedings, that the application in effect 
was to place Krishnier on the record eo no- 
mine as a party and that in making tbe 
application he was merely taking advantage 
of the provision contained in clause 2 of 
rule 8. If this argument is correct, in 
my opinion there will be very little difii* 
culby in acceding to the request. But the 
question is, is Krishnier a party to the pro- 
ceeding at all ; is he a party although on 
the record his name does not appear ? Tbe 
answer to this question will depend upon 
the construction of Order 1, rule 8. The 
application of this provision is that in cer- 
tain cases one person or a few persons 
should be allowed to represent all persons 
interested in a suit. The rule is in fact an 
exception to the general rule that all per- 
sons interested should be made parties to a 
suit. It presupposes tbe existence of a right 
in the plaintiff. It assumes that under the 
substantive law, the plaintifi has a right of 
suit and the rule enables him to represent 
the whole body of persons whom he seeks 
to represent. Tbe rule says " Where 
there are numerous persons having the 
same interest in one suit, one parson may 
sue on behalf of all persons so interested.” 
Tbe one person indicated in the rule is the 
person who has an interest common to 
himself and the body whom he professes 
to represent. The community of interests 
between him and the others of tbe class as 
the pre-requisite is necessary to the end 
proposed. It is not any person that may 
sue on behalf of a class, but it is that per- 
son who has an interest which is the same 
as that possessed by the whole body of 
persons. “ Given a common interest arid a 
common grievance, a representative suit is 
in order if tbe relief sought is in its nature 
beneficial to all whom the plaintiff pro- 
poses to represent.” (Judgment of Lord 


Magnaghten in Bedford Duke v. Ellis (1))^ 
If this condition is found wanting, if the- 
plaintiff turns out not to be a member of the 
class on whose behalf be professed to 
institute tbe suit, 1 am of tbe opinion that 
tbe suit is wrongly constituted. The per- 
mission to sue is given by tbe Court on the 
assumption that the plaintiff is a member 
of tbe class and if the assumption is shown j 
to be wrong the suit is not a representative | 
suit and no member of the class is construe' 
tively a party to it. On tbe assumption 
therefore that tbe plaintiff in the present 
suit is not a creditor of the insolvent. 
Order 1, rule 8 has no application. 

The following observations of Knight 
Bruce, L. J., in Burt v. British Life 
Assurance Association (2) are very rele- 
vant in this connection. ” He has sued on 
behalf of himself and others, and not- 
withstanding what has been contended on 
the part of the defendants, I assume 
that there still exist persons who have a 
right to complain of these transactions. But 
that will not give the plaintiff a title to sue 
for them. As on one hand a plaintiff who 
has a right to complain of an act done to a 
numerous society of which be is a member, 
is entitled effectually to sue on behalf of 
himself and all others similarly interested 
though no other may wish to sue, so 
alrbough there are a hundred who wish to 
institute a suit and are entitled to sue, 
still if they sue by a plaintiff only, who has 
personally precluded himself from suing, 
that suit cannot proceed. Tbe present case 
in my opinion stands upon the same footing 
as if tbe dissatisfied share- holders (suppos- 
ing them to be dissatisfied) had sued by a 
plaintiff wbo had released the defendants.” 
Lord Justice Turner concurs and the law 
is stated in the same terms in Daniel’s 
Chancery Practice, p. 179. 

If the plaintiff is a creditor, the assumed 
necessity for this application does not exist 
and it equally fails. 

It is next contended that Krisknier may 
be made a party under Order 1, rule 10. I 
do not propose to discuss the applicability 
of this rule to cases falling within Order 1, 
rule 8. It is sufficient to say that it must 
be alleged and proved, that the suit was 
instituted originally in tbe name of wrong 
person through a bona fide mistake and 
that element is utterly wanting in tbe 

(1) (1901) A. 0. 1 = 70 L.J. Ch. 102 = 83 Ii.T. 686 

= 17 T.L.R. 139. 

(2) (1869) 4 Dd. G. & J. 69 = 45 E.B. 63. 
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*f)re86Qb oasa. No allegation ia made that 
the mistake was hona Me. As a matter of 
faot| no materials — absolntely none — are 
placed before the Oourt from which an 
inference can be drawn in favour of the 
plaintiff. This application cannot therefore 
be allowed under Order 1. rule 10. I may 
in passing mention that in the lower Oourt 
only this provieion was relied on and that 
reference to Order 1, rule 8 was made only 
in the course of the arguments before me. 
Oivil Revision Petition No. 253 of 1923 
therefore fails and is dismissed. 

Another application was made on the 
same date, namely. 24th of January, 1923, 
by the original plaintiff himself for permis- 
sion to amend the plaint. Paragraph o of 
the plaint runs thus ; — 

‘‘The plaintiff states that the Official 
Assignee of Rangoon has, through private 
negotiations conducted by the Official 
Receiver of Ramnad, conveyed the under- 
mentioned properties for a grossly inade- 
quate value of Rs. 12,000 and has executed 
a sale-deed in favour of the defendant 
though several creditors of the insolvent 
including the plaintiff, protested against 
such a sale and offered much higher price.'* 
He proposes to amend the plaint by saying 
that the defendant was a benamidar for 
the insolvents and that Mr. T. S. Kama* 
swamy Iyengar who conducted the sale as 
agent of the Official Assignee of Rangoon 
made a pretence of selling the property by 
public auction but really sold the property 
by private contract to tbe insolvents, the 
defendants being merely a benamidar for 
them. Thus allegations of fraud are pro- 
posed to be added. Tbe law is stated thus in 
Annual Practice, p. 451. “ Thus, if either 

party seeks to amend his pleading, by in- 
troducing for the first time allegations of 
fraud, etc., tbe Court will ask why this new 
case was not presented originally and may 
require to be satisfied as to the truth and 
substantiality of tbe proposed amendment." 
The materials, if any which substantiate 
tbe allegations of fraud have not been 
referred to in tbe affidavits. In the cir- 
oumstances and having reg<trd to the great 
delay in making this application from which 
want of hona fides may be inferred X am not 
disposed to interfere with tbe order of tbe 
lower Oourt. C. R. P. No. 580 of 1923 
accordingly fails and is dismissed. 

Then there is a third application made 
'by tbe plaintiff on tbe same date for add- 
ling the Official Assignee of Rangoon as a 
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party-defendant. The defendant contends 
that the plaintiff's object in making this 
application is to delay the trial. As a 
matter of fact the learned vakil for the 
petitioner says that he wants no relief 
against the Official Assignee but that for 
enabling the Court to do complete justice 
between the parties big presence is neces- 
sary. He says, if the plaintiff obtains a 
decree sefeticg aside the sale and if the 
Court directs the refund of the purchase- 
money to the defendant, it may then be- 
come necessary to have the Official Assignee 
on the record. The answer is that if the 
plaintiff obtains the decree, it will be open 
to him to move the insolvency Court for 
directions to the Official Assignee to pay 
the money. I do not think at this late 
stage this application ought to be granted. 
0. R. P. No. 579 of 1923, therefore fails 
and is dismissed. 

Tbe petitioner will pay tbe defendant's 
costs in all the G.R.Ps. (Three sets of 
costs.) 

Applications dismissed. 


1924 Madras 886. 
Krishnan, j. 

Clan Line, Lid.^ by its Agents Messrs. 
James Finley tC Co., Ltd., of Bombay — ■ 
.Appellants (Defendants) 

V. 

R. Srwfya.so Pai {died) atid others — 
Respoudents (Plaintiff and bis Legal 
Representatives). 

S. .A. No. 257 of 1923, decided on lUh 
March, 1924, against tbe decree of tbe 
District Court of South Malabar, at' Calicut, 
in A.S. No. 319 of 1920. 

Carrier — * Restraint of Rulers' clause ’ exempts 
carrier from liability after he is commandeered 
during war— Carriage after such commandeering 
must be paid for under S. 70 of the Contract Act, 

Where the oootraot between tbe Steamship 
Oompao; and coosignees provided forezempt^oo ia 
case of rostc-iinls ot Ruieta and a ship cacryiag 
goods to be delivered to tbe consignees at Ooohin 
was ooDumandeered at Bombay and where tbe 
Steamship Company tbrongb their Bombay agents 
arranged for tbo oarriago of tbe goods to Goobm 
from Bombay but only on payment of tbe freight 
and other charges incurred in carrying the goods 
from Bombay to Cochin. 

Held that tbe Steamship Company were free 
from tbe obligation to carry tbe goods from Bom- 
bay to Coobin. 

Held further that even if the Company bad no 
authority to carry the goods from Bombay to 
Coobin, in view ot the ooirespondenoe of tbe party 
after oommadeering of tbe ebip, 8. 70 of the 
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Contraok Act entitled the Company to claim charges 
for carriage as oompensation. (33 Cal. 374, Dis£.) 
[P. 885, C. 3 and P. 888, C. 1] 

Govindan Namhiar and Messrs. King & 
Partridge — for the Appellants. 

T. B. Raynachandra Aiyar and S. Srini' 
rasa Aiyar — for the Kespondents. 

Judgment: — In this second appeal, 
the Clan Line Steamship Company, Limi- 
ted. is the appellant. The respondents are 
certain merchants in Cochin, who were 
consignees of certain goods, which the 
defendant company bad undertaken to 
carry from Liverpool and London to 
Cochin, under bills of lading, Exhibits 50, 
51 and 52. The language of all these bills is 
exactly similiar and it will be sulhcient to 
refer to one of them in considering the case. 
The total freight to Cochin was paid as 
advance freight in England and the goods 
were put on board of one of the defendant 
company's steamers, S.S. “Clan Mackellar.” 
The ship duly arrived in the Bombay 
Harbour, but when it arrived there, it was 
commandeered by the Government of India 
for use as transport and in consequence its 
voyage with cargo bad to be terminated 
and all its cargo was discharged in that 
port. The steamship agents gave notice 
of what happened to all the consignees, 
including the plaintiffs, by Exhibit 24, and 
asked tbetn to make arrangements to take 
delivery in Bombay. Some correspondence 
passed between the parties, the effect of 
which will have to bo considered presently. 
Einally, plaintiff’s goods were forwarded to 
Cochin by the defendant company's agents 
in Bombay on board S. S. Upada, a vessel 
belonging to the B. I. S. N. Go. and were 
taken delivery of by the plaintiffs on pay- 
ment of the freight and other charges, 
amounting to Rs. 1,720 and odd, for the 
carriage of the goods, from Bombay to 
Cochin — plaintiffs aver that these charges 
were wrongfully collected from them and 
that they are not liable for them and they 
seek in this suit to get a refund of that 
money with a small sum for damages for 
abort delivery. 

The Subordinate Judge, who tried the suit, 
dismissed it ; but on appeal, the District 
Judge has given the plaintiffs a decree for 
part of the amount claimed, made up of the 
freight and incidental charges connected 
with the transhipment of the goods from 
Bombay to Cochin, and of the damages 
olaimed. The plaintiflfs have not appealed 
AS regards the amount disallowed, but the 


defendant company has appealed and bafi^ 
contended before me that the suit should 
have been dismissed. 

Tbo main question for decision iff 
whether the defendant company wa^ 
entitled to call upon the plaintiffs to pay 
the charges for the carriage of goods frona 
Bombay to Cochin. There can be no doubt 
that, when Clan Mackellar was com* 
mandeered in Bombay, its voyage termi- 
nated as the result of “ restraint of ruler8“f 
the words used in paragraph 3 of the bill 
of lading, Exhibit 50, and the ship-owners 
were not liable for any loss for damages 
occasioned thereby. The restraint of rulers 
being one of the excepted causes under 
paragraph 5, the Master of the ship was 
entitled under that paragraph to land the 
plaintiffs’ goods in Bombay, at their expense 
and risk, and the shipowners’ responsibility 
ceased, as soon as notice was given to the 
shippers by Exhibit 24. Though the voyage I 
to Cochin bad not been completed, the | 
shipowners were not bound to refund 
any portion of the advance freight paid, 
or to carry the goods to Cochin at their 
expense. Those propositions are laid down 
in H recent decision of this High Court, 
with reference to this very voyage of S. S. 
Clan Mackellar and the bill of lading there 
was in the same terms as here. The . 
learned Judges have referred to the English 
authorities on the points, and have 
discussed'the questions at length and as I 
respectfully follow that ruling, it is not 
necessary for me to discuss these questions 
again. It was urged that these learned 
Judges were wrong in applying the Euglish 
law to the case and that as soon as Clan 
Mackellar entered the Indian territorial 
waters, where the commandeering took 
place, the Indian Law applied and that 
section 65 of the Indian Oontraot Act, 
governed the case. I am unable to accept 
this argument. The parties have expressly 
covenanted by the very first clause in the 
bill of lading that their contract was to be 
judged by" the law of the Blag ” and that 
certainly meant in this case the English 
law, till the contract came to an end by 
the goods being landed in Bombay. 
The further dealings between the 
parties may be governed by the Indian Law. 
but it is not necessary to decide it definitely^ 
as it makes no difference in the result. 

In the oase above cited, the learned' 
Judges dismissed the shipper's claim against 
the Clan Line Conopany. for the payment o£ 
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tbe ohargeo, iDonrred by them in carrying 
their goods from Bombay to Mangalore, 
whiob was the Port of destination in that 
case. The only difference between that case 
and this case is that whereas in that case tbe 
shippers paid the carrying charges, here the 
Olan Line Company paid them and collected 
them from tbe shippers on delivery of 
tbe goods. I do not think this makes any 
real difference as to tbe result. It was, 
however, argued that as the plaintiffs did 
not ask the defendant company to send 
goods from Bombay to Cochin, their action 
in so sending must bo treated as one taken 
by them gratuitously and voluntarily and 
of their own accord, as a piece of officious 
interference by them with plaintiffs* goods 
and therefore they were not entitled to be 
repaid in law the expenses they were put 
to. This argument was accepted by tbe 
District Judge and he directed the money 
collected for such charges to be refunded. 
It seems to me that this is an entirely 
wrong view to take of the case. Within 
two days after tbe goods were landed in 
Bombay, the plaintiffs wrote Exhibit V to 
the defendant’s agents in Cochin and asked 
when tbe goods will be transhipped to 
Cochin. He wrote again Exhibit VI to the 
defendant’s agents immediately to despatch 
his goods by country craft, as no steamers 
were then available. The plaintiffs no 
doubt offered to taka delivery of tbe 
goods in Bombay, but it was on condition 
that the company should pay the difference 
in the freight and tbe transhipment and 
other charges. Tbe defendant company 
never agreed to pay these, as they were 
not bound to, under the law. Tbe plaintiffs 
were apparently under tbe impression 
that, if the company sent the goods 
themselves, they would not have to pay the 
expenses. They again wrote Exhibit AA 
where they say “ as no steamers are avail- 
able,” they will take delivery in Bombay 
if its charges would be paid by the 
company. Defendant’s agent wrote in reply 
Exhibit D, wherein they repudiated their 
liability to pay any difference in freight 
and offered to deliver in Bombay, only 
on guarantee being given freeing them 
from all claim for charges. In reply to 
a further letter from the plaintiffs, they 
sent a telegram insisting on tbe guarantee. 
Though the plaintiffs wrote Exhibit GO, on 
tbe 10th January, to say that they would 
take delivery, they did not actually do so. 
On tbe 20tb, a steamer became available to 


tranship these goods to Cochin and tbe 
defendant’s company’s Bombay agents took 
advantage of tbe opportunity and tran- 
shipped tbe goods by S. S. Upada. In 
tbe meanwhile, they bad received instruo' 
tions from their home office to forward tbe 
goods to the port of destination, but at the 
coat of the consignee, from whom the 
charges were to be collected before delivery, 
as shown by Exhibit 36. It is clear from 
all this oorrespoodeDce that tbe defendant's 
agents never intended to tranship tbe goods 
gratuitously but always intonded to hold the 
consignee responsible for tbe charges. The 
plaintiffs asked tbe defendant’s agents to 
send tbe goods to Cochin, even by country 
craft, if no steamer was available. Even 
when they proposed to take delivery in 
Bombay, they did so, only because it was 
thought no steamers were available. See 
Exhibit AA. It seems to me that the corre- 
spondence shows that plaintiffs did want 
their goods to be sent by tbe defendant’s 
agents to Cocbic, whatever dispute there 
might be, as to who should bear the 
charges. The plaintiffs’ proposal to take 
delivery themselves in Bombay was oon- 
ditiooal on there being no steamers 
available. Defendant’s agents were them- 
fore justified in sending tbe goods by S. S. 
Upada, when that steamer became available 
and I agree with the Subordinate Judge 
that the defendant company acted as plaint- 
iffs’ agents in doing so. The dispute as to 
the liab lity to pay the charges has really 
nothing to do with the authorization to send 
the goods by steamer. The dispute has to 
be decided not on the ground whether the 
defendant company sent the goods volun- 
tarily, but on the ground as to who was 
responsible to pay those charges under the 
law ; plaintiffs’ subsequent conduct, after 
they knew that the goods had been sent on 
to Cochin, clearly shows that even, if they 
did not actually authorise such seodiog. they 
acquiesced in and accepted the defendant’s 
action and ratified it. Second plaintiff 
wrote to the defendant’s agents Exhibit XI 
to say that he was entitled to the delivery 
of the goods and not one Liladhur who was 
disputing his right and that he would pay 
the charges on receipt of particulars ; the 
Ist plaintiff wrote Exhibit VII the next day 
to the same effect. Subsequently the plain- 
tiffs took delivery of tbe goods and paid the 
charges. They say in their plaint that they 
paid under protest, but that was denied and 
on the evidence it does not appear tbak- 
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they made any protest. They did not in 
any way repudiate defendant's action in 
bringing the goods to Ooohin ; nor did they 
insist on delivery in Bombay. If the 
defendants were bound to pay the expenses 
for carrying the goods to Cochin under the 
law, the absence of protest at time of 
payment may not be material ; but it is 
very material in considering whether the 
parties .treated the defendant’s action in 
carrying the goods as a voluntary and 
gratuitous one. 

It seems to me further that even, if the 
defendant company had no authority to 
send the goods for the plaintiffs to Cochin 
and that plaintiffs’ subsequent action did 
not amount to a ratification, defendant 
company will still be entitled to claim 
compensation under section 70 of the 
Contract Act. No doubt, as stated 
in Damodara Mudaliar v. Secretary of 
State (1). quoted by the District Judge and 
approved of in Ja&o Kumari v. Basanta 
Kumar Boy (2). “The section should not 
be so read, as to justify the officious 
interference of one man with the affairs or 
property of another.” But this is not a case 
of that sort at all. The defendant company 
were carriers for the plaintiffs and but for 
the unforeseen action of the Government 
of India, they would have carried the goods 
to Cochin. In such oases, the master has 
power and ought to act: for the cargo 
owners and make such arrangements, with 
regard to the cargo as prudence dictates. 
See Carver on Carriers, 6th Bdn., p. 421. 
It is true he ought to obtain instructions 
from the cargo owners, if it is practicable 
to do so ; but in this case, the instructions 
were, if anything, in favour of sending the 
goods. Even if be fails to obtain instruc- 
tions, his action cannot be treated as 
unlawful ; nor was it so treated, by 
tbe plaintiffs themselves. Nor can the 
defendant company be looked upon as 
mere officious interferers in sending 
the goods* It seems to me they acted 
lawfully and as they clearly did not 
intend to act gratuitously in the matter 
and as plaintiffs have enjoyed the benefit, 
they are bound to pay the charges claimed 
as compensation. 

In any view, the plaintiffs are not entitled 
to the refund claimed. No separate argu- 
ment has been adduced before me, regarding 


(1) (1896) 18 Mad. 88»4 M.L.J. SOS. 
(S) (1905) Si Gal. 374. 


the claim for damages for short delivery. 
That is a claim that should have been made 
against the British India Steam Navigation 
Company and not against the defendant 
company. In tbe view I take, the second 
appeal is, therefore, allowed, and the 
decree of the lower appellate Court is set 
aside and the decree of tbe first Court 
restored, with costs here and in the Court 
below. 

Appeal allowed. 
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Feriastuami Muthiryan and others — Peti- 
tioners (Accused). 


Orl. Rav. Case No. 292 of 1923, 
(Crl. R.P. No. 218 of 1923, decided on 
Ist February, 1924, against the order of the 
Court of Ist Class Bench, Srirangam, dated 
8th March, 1923, in S.T. No. 13 of 1922. 

Criminal trial — Stay should be ordered where 
title and attempt to get possession are pleaded and 
not where possession on date of trespass ts pleaded* 

A Ocimiaal Ooart has power (o stay ociminal 
prooeedinga pending before it, until disposal of 
oivil litigation between the parties respeotiog the 
same subjeot-mattar : but if the defence is that 
aooaeed was in possession on the date of Oriminal 
trespass no stay need be made ; but where only 
title and attempt to get possession are pleaded 
slay shoald be ordered. 

TV, S, Suhrahmania Aiyar — for Peti- 
tioners. 

V. L. Ethiraj for the Public Prosec tor — 
for the Crown. 


Order : — The Bench Court has uo doubt 
power in law, to stay the trial of the 
criminal case and I do not understand 
why it doubts that. If the accused’s defence 
is that they were in possession on tbe date 
of the oriminal trespass, then the result of 
the civil case will have no bearing on the 
criminal trial and no stay of tbe latter will 
be called for. But if accused’s defence is 
that they were not in possession but went, 
in pursuance of their title for possession, 
to take possession, then the decision of the 
Civil Court on title will have some bearing 
on the case and the criminal trial had 
better be stayed. The Bench will proceed 
with the case up to the stage of accused 
putting in their defence and then be guided 
on the lines indiotated above, as to tbe 
propriety of staying further trial till the 
disposal of the oivil case. 


Order eei aside* 
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KRISHNAN and ODaERS, JJ. 

Srinivasac^aWar — Appollaat) 

V. 

Appavoo Heddy and others — Respdts. 

A. A. O. No. 315 of 1923 and Civ. R. P. 
No, 741 of 1923. deoided on 2Qd April, 
1924, against 6be order of tba Subordinate 
Judge of Coimbatore, dated lOtb March, 
1923, in E. A. No. 257 of 1922. 

(a) Ciw. Pro. Code, S, 47^A purchaser in exe- 
cution by inferior Court can object to sale of the 
purchased propertp ty superior Court in execution 
of another decree under 8. 47 but not under 0. 31, 
r. 58— 6'i«. Pro. Code, O, 31, r. 58. 

A purahaeet in ezeouUoo of a deoree by an in- 
ferior Oourt oao bring to tbe ootioe of the snperior 
Court the faot of hie puiohaee ae a representative 
of the judgment-debtor for stopping the sale in 
ezeontion of a deoree of a superior Court but he 
oannot lobjeot under O. 91, r. 58. (15 G.W.N, 
543, DiM.) [P. 890, 0. 1.] 

(b) Civ. Pro, Code, S, 63— Scope, 

S. 68 sets at reet oonfliot of views prior to 1903 
and validates prooeedinge even by inferior Ooarts 
dnriog attachment by Che superior Court, It en- 
joins that the superior Court should realise tbe pro- 
perty in oases where the inferior Conrt had notioe 
of ezeoutioo by eupertor Court. [P. 690, 0. 1.] 

T. M. Krishnasioami Aiyar — for fche 
Appellant. 

Krishnan, J. ■' — In this case a some- 
what novel point arises for decision. 
There was a decree in tbe District 
Munsif’s Court against one Bole Raddi and 
another. Tho property in question here 
was attached in execution of that decree. 
Tbe property had also been already 
attached by an order of attachment before 
judgment by tbe Subordinate Judge of 
Coimbatore. Tbe Subordinate Judge has 
passed a decree in bis suit and tbe attach- 
ment before judgment took effect as an 
attachment after decree. The property 
was sold by tbe District Munsif in execu- 
tion of tbe deoree in his Court, and has 
been purchased by tbe appellant before us. 
Subsequently tbe decree- bolder in tbe 
Subordinate Judge's Court applied to the 
Subordinate Judge to have the property 
sold in execution of bis deoree. Thereupon 
tbe appellant here put in a petition to 
tbe Subordinate Jndge asking that tbe 
property should not be sold in execution 
<of bis Court’s deoree as it was no longer tbe 
•property of tbe judgment-debtor, the title 
to tbe property having passed to him by 
(IiIb purobase in the execution of tbe 


APPAVOO RBDDV (Kriahnan, J.) 

Munsiff's Court deoree. The Subordinate 
Judge rejected this application as being an 
incompetent application altogether. The 
appeal is against that order. The Subordi- 
nate Judge rightly remarks that the appli- 
cation cannot be treated as an application 
under Order 21, rule 58, 0. P. C., for that 
rule is only applicable only when the 
objection taken is that tbe property attached 
is not liable to attachment. In this case, 
at tbe time tbe Subordinate Judge 
attached tbe property, it was still the 
property of the judgment-debtor and no 
objection oould have been raised to the 
attaobmenb wbenit was put on tbe property. 
The Subordinate Judge then proceeds to 
say in his order that the present applica- 
tion is nob one oomtemplated by any provi- 
sion of the Civil Procedure Code and be 
dismisses it on that ground. Wears unable 
to agree with him. He has quoted the 
ruling in Mahadeo Lai v. Linker Prasad (1) 
as an authority for bis position. In that 
case one of the decrees in execution was a 
mortgage deoree which did not require any 
attachment to be put on the property. 
Here we have a case where two Courts 
have attached the same property in execu- 
tion of money decrees in each Court. This 
is a case which falls under section 63 of 
the Civil Procedure Code. Ordinarily under 
clause 1 the Court which should have 
realized or received such property and 
determined any claim thereto or any 
objection to the attachment thereof was the 
Court of the highest grade, i.e., the Sub- 
ordinate Judge’s Gourc. Bub for soma 
reason not clear on the record, it was the 
Munsif that caused the sale of the property 
and not the Subordinate Judge. Clausa 2 
which has been newly introduced in section 
63 says, “ Nothing in this section shall be 
deemed to invalidate any proceeding 
taken by a Court executing one of such 
decrees.” It would follow from this clause 
that the sale by tbe Munsif in execution of 
his deoree was not invalidate by the fact 
that the property was under attachment by 
the Subordinate Judge. Tbe section clearly 
validates such sales. There was a consi- 
derable difference of opinion at one time 
as to the result of two Courts attaching a 
property and each selling it itself. It was 
first held in Madras that the sale of the 
superior Court even if later in time prevail- 
ed and passed the title of the property, the 

(I) (1911) 15 O.W.N. 649-9 LO. 194. 
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fialeby the inferior Court being invalidated, 
vide Muituharuppan Y.'MuUtiramalinga (2). 
That view was somewhat modified by this 
High Court in Kunpayam v. Ithukutti (3) 
where it was held that the prior sale 
by the inferior Court would pass title to 
the property if it had no notice of the 
proceedings before the superior Court but 
if the inferior Court bad notice of the pro* 
ceedings of the superior Court and still 
proceeded to sell, that sale would be vitiat- 
ed. The Allahabad High Court seems to 
have taken a different view altogether, 
namely, that the sale by the first Court pre- 
vailed, whatever the grade of the Court 
that made the sale may be. The introduc- 
tion of clause 2 in section 63 of the Civil 
Procedure Code seems to be intended for 
the purpose of setting this dispute at rest. 
It clearly lays down that anything done by 
the Court executing the decree shall not be 
deemed to be invalidated because of the 
existence of the attachment on the property 
by the superior Court, irrespective of any 
question of notice. That being so, we must 
bold in this case that the sale by the 
Munsif passed title to the appellant. Then 
the question is whether the appellant can 
adopt any procedure under the Civil Pro- 
cedure Code to bring to the notice of the 
Subordinate Judge the fact that the title 
to tbo property had already passed to him 
and stop the sale of it in execution of the 
Subordinate Judge’s decree. The Subor- 
dinate Judge says that there is no such 
provision in the Code ; but we think the 
matter is one which can be brought 
within the terms of section 47 of the 
Civil Procedure Code. The purchaser is 
certainly a representative of the judgment- 
debtor, even though be is a Court auction- 
purchaser. See Veindramuthu Pillai v. 
Maya Nadan (4). The appellant was 
therefore a representative of the judgment- 
debtor in the suit before the Subordinate 
Judge and as such representative he was 
entitled under section 47 to apply to the 
Subordinate Judge to stop the sale of the 
property, on the ground that the title to 
it bad passed to him. That is certainly a 
matter relating to execution. Tbo words 
of section 47 being quite wide enough to 


(3) (1984) 7 47. 

(3) (1899) 33 Mud. 396 = 9 M L.J. 1. 

(4) (1930) 43 Mad, I07 = (1919) M.W.N. 881 = 

36 M.L.J, 33 = 64 I.C. 209 = 36 M.L.T. 391 
and also 43 Mad. 696 = (1920) M.W.N. 399 
= 68 I.O. 601 (P.B.) 


include such a oontention, the Subordinate 
Judge should have entertained this applica- 
tion. The contrary view was no doubt 
taken in 15 C. W. N. 542 ; but with all 
respect we are unable to follow the reason- 
ing in page 544 where the learned 
Judges say, “We are unable to hold that 
the present respondent-petitioners can be 
said to be the representatives of the judg- 
ment-debtor for the purpose of that sectioOp 
namely, section 47. They are, in fact, 
setting up an antagonistic title based on 
their purchase.” That is not the view that 
has prevailed in Madras, as the decision 
of the Full Bench referred to above shows. 
We are unable therefore, to follow the- 
ruling in 15 C. W. N. 542 on the point. 
The question then is what is to be dono 
in this case ? If there are any allegations 
of fraud in obtaining the decree in execu- 
tion of which the appellant purchased the 
property or any other ground which would 
vitiate the decree itself, it would no doubt 
be a ground for enquiry. The order of the 
Subordinate Judge refusing to entertain the- 
petitioner’s application must be set aside 
and the case remanded to him for a fresh 
disposal according to law in the light of the 
observations we have made above. The res- 
pondent will pay the costs of this appeal to 
the appellant. The costs in the lower 
Court will be disposed of by that Court. 

The Civil Kevision Petition is dismissed 
by without costs. 

Appeal allowed. 

Petition dismissed. 
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Wallace and Jackson, jj. 

Athamsa Rowther — Appellant (Defend- 
ant). 


v. 

Ganesan and a7iother — Eespondents- 
(Plaintiffs 2 and 3.) 

A. A. O. No. 340 of 1923, decided on 
8th August, 1924, against the order of the 
Subordinate-Judge of Negapatam, dated 6tb 
July. 1923, in A. S. No. 1 of 1923. 

(a) Civ. Pro. Code, 8, 105— Order setting asidf 
ex pacte final decree, but not the ex*parte ipretimi- 
nary decree\ean be challenged in appeal against 
decree finally passed. 

Ad order setting aside the ex parte final deotee 
in a mortgage suit while not disturbing the ex 
parte preliminarj decree in the same enit, is an 
order afiecting the decision of the case and like 
propriety of the order can be challenged in so 
appeal against the final decree passed in the solfe^ 
[P. 692, C. 3.] 
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(b) Morigage^AppHeation for final decree. 

Ad appltoafetoQ (or fioal decree ie a prooeediag in a 
eoU and not in ezeontion. Only one euoh appHoa* 
tioD in permiasibla and ii muat be filed within three 
years of the preliminary decree. [P. 891, 0. 3.] 

K, Bajah Aiyar and N. Panchapakesa 
Aiyar — for the Appellant. 

K. S. Jayarama Aiyar — for the Respon- 
dente. 

Wallace, J. : — The respondents bad 
obtained in the Coart of the District Muosif 
Tirnvalur, against the appellant a preltmi* 
nary mortgage decree ex parte on 2Dd 
September, 1912, and a final decree ex 
on 15fch September, 1917. On 20th 
November, 1920, the appellant applied in 
I. A. No. 39 of 1921 to the District Munsif 
to set aside the ex parte fioal decree. This 
was allowed on 17th December, 1921. 
The entry on the notes paper referring to 
this runs : — **Ex parte decree set aside as 
per order on I. A. No- 39 of 1921. For 
written statement and draft issues adjourned 
to 6th January, 1922.’* The order itself is 
beaded, '* This is a petition to set aside 
the ex parte final decree passed against the 
petitioner,” and concludes. “ It is ordered 
that the petition be and the same hereby 
is allowed.” When the re-hearing of the 
application for final decree came on, it was 
contended before the District Munsif, a 
different Judge from the one who passed 
the order on I. A. No. 39 of 1921, that the 
notes paper showed that predecessor 
had set aside not only the final decree but 
the preliminary decide as well, because he 
had called for written statement and draft 
issues and that therefore the whole suit 
should be taken up again. The District 
Munsif decided against that contention, 
found that the application for the final 
decree was barred by limitation, and be 
therefore dismissed the application. On 
appeal the lower appellate Court held that 
the District Munsif’s order on I. A. No. 39 
of 1921 bad set aside both the preliminary 
and final decrees. He reversed the District 
Munsif’s order and remanded the whole 
suit for rehearing. The appellant (defend- 
ant) has now appealed against that order. 

We think that the lower appellate Court’s 
view on this matter is clearly wrong. The 
application to the District Munsif was to 
set aside the final decree only and this was 
clearly apprehended by the plaintiff also 
as is obvious from bis counter in the 1. A. 
The order itself, as quoted above, clearly 
gave what the petitioner in that 1, A. asked 


for and no more. We must go by that 
order and not by what we think from the 
District Munsif's note that he intended the 
order to be. Even from the notes paper it 
would appear that the entry calling for 
written statement and draft issues was a 
mistake, as, on the adjourned date of 
bearing, it was a counter-statement and 
not a written statement that was put in and 
accepted by the same District Munsif and 
DO draft issues were ever put in. The case 
was disposed of on that counter-statement. 
It would take much stronger evidence to 
coDvinoe us that the District Munsif deli- 
berately ordered a relief which he was not 
asked to give by either party. We are 
quite clear that only the fioal decree was 
set aside and the order of the lower 
appellate Court remanding the whole suit 
for trial cannot therfore be supported and 
must be set aside. 

We are asked, however, nob to accept the 
District Munsif’s finding that the applica- 
tion for final decree was out of time. The 
preliminary decree was on 2Dd September, 

1912. On 17th March, 1913, an applica- 
tion for final decree was made and dismissed 
because the notice was not served. On 
16th March, 1913, another application was 
filed, the fate of which is uncertain. On 
23rd March, 1917, a third application was 
filed, the one now in question. It was com- 
monly believed at that time* that applica- 
tions for final decrees were to be treated as 
applications for execution and were sub- 
ject to the rules of limitation governing 
these. Of late, the Courts have laid down 
that an application for a final decree is a 
proceeding in a suit and not in execution, 
and therefore only one application is per- 
missible and it must be pub in within three 
years of the preliminary decree. Adopting 
this later view of the law, the District 
Munsif dismissed the application of 23rd 
March, 1917 as out of time. The plaintiff 
contends that on the same view of the law 
the dismissal of his application of 17th 
March, 1913, on the ground that notice 
was not served was improper, because no 
notice was necessary on such an applica- 
tion, and therefore his application of 
23rd March, 1917, may fairly be treated 
as a continuation of the application 
improperly dismissed on 17th March, 

1913. We need not refer further to 
this question, because we think that the 
respondent-plaintiff ia bound to succeed 
on another ground and that is that- 
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bhe appellank-defendaob’s applioation to sab 
aside the er parte final decree was itself out 
of time. 

The ex parte final decree was passed on 
loth September, 1917. In I. A. No. 39 of 
1921 the defendant aileged that he became 
aware of it Dn 20bh October, 1920. He did 
not file his I. A. until 20bb November, 
1920, one day over the thirty days allowed 
by law. We have verified that 19fih 
November, 1920 was a working day in the 
Court. No explanation for the delay was 
offered in the petition or affidavit. Prima 
facie therefore his petition was out of time. 
The point was raised before the lower 
appellate Court which disposed of it on two 
grounds. First, that the ground of limi- 
tation was not taken by the plaintiff when 
I. A. No. 39 of 1921 was pub in, and 
secondly, that the plaintiff cannot now take 
this point in appeal from an order setting 
aside the final decree since it is not a 
ground affecting the decision of bhe case 
within the meaning of section 105 of the 
Civil Procedure Code. Tbe first point is nob 
a good one. In his counter tbe plaintiff 
clearly contended that the application was 
time-barred although he then thought that 
the date of the presentation was 11th 
January, 1921. It was a mere quibble to 
say that he had not taken the point because 
bo made a mistake as to the actual date of 
presentation of the petition. 

As to tbe second point it is quite true 
that certain Fligh Courts have interpreted 
the words “ affecting the decision of the 
-case” in section 105 as meaning ” affecting 
the decision of the case on the merits” — see 
for example the Calcutta High Court in 
Chintamony Z)as.s« v. Raghunath Sahoo (l), 
the Allahabad High Court in Gulab Run- 
loar V, Thakur Das (2', Tassaduq Busain 
V. Hayat-un-nissa (3) and of the Lahore 
High Court in Fazal v. Hashmathi (4), 
Budhxi Ram Houda Ram v. Ram Jan (5) 
and Sundar Singh, v. Nigahiya (GJ; bub all 
these cases proceed on the principle that, 
when the setting aside of the order has 
re opened tbe hearing of tbe suit on 
the merits, the propriety of tbe setting 
aside of tbe order cannot be attacked 


(n (1895) 22 C^l. 981. 

(2) (1902) 2t All. 461 = 1902 A.W.N. 136, 

(3) (1903) 25 All. 260 = 1903 A.W N. 39. 

(4) (1916) 138 P.W.R. 1916 = 31 I.O, 914 = 40 P. 

R 1916. 

(5) 1921) 33 P.W.R. 1991 = 69 I.O. 676. 

(6) 1933 Lab. 425 (1). 


in an appeal in the suit. In our opinions 
they do not go beyond that or lay down 
that in no case can tbe propriety of an 
order setting aside, an ex parte decree be 
oballeoged in an appeal against a decree 
finally passed in the suit. For example, a 
proper case in which it could be set 
aside is the case sab out in Gopala Ghetty v. 
Subbier (7), where an ex parte decree 
bad been set aside on behalf of a party 
who bad never applied for it to be set 
aside. In Nand Ram v. Bhopal Singh (8) 
a bench of the Allahabad High Court 
followed Gopalu Ghetty v. Suhbier (7) 
although perhaps it has stated too broadly 
the general proposition. It seems to ns 
that tbe present case is another in which 
an order setting aside an ex parte decree 
may be properly attacked. It is clear 
that, when tbe result of tbe setting aside 
of the order has been the hearing of tbe 
suit de novo on its merits, no iojustioe 
would be done to any one by the decision 
of the case and the final result is not 
affected. But ip the present case tbe 
result would be very different. The defend- 
ant has deliberately no doubt for good 
reasons from bis own point of view refrain* 
ed from opening the whole suit and only 
wants the final decree to be re-opened 
because he thinks he has a good point 
of limitation which will enable him to 
render the preliminary decree futile. So 
far from courting a decision on tbe merits 
he is trying to burke such a decision 
altogether. In such circumstances we 
cannot but hold that an order setting aside 
ex parte the final decree while retaining 
the ex parte preliminary decree is an order 
“ affecting the decision of the case.” 

We consider therefore that it is open 
to us to consider bhe propriety of the 
District Munsif’s order allowing the final 
decree to be set aside. The application 
was out of time and we can see no 
reason for indulgence or for not enforcing 
strictly the law of limitation. Teohoioal- 
itles may be waived in the case of a party 
bona fide seeking to do justice as well as to 
get it : bat the defendant’s dodge is too 
apparent. He admits the mortgage olatna, 
as he does nob challenge the ex parte 
preliminary decree, but seeks to defeat it 
by a teohnioality of the law affecting tbe 
final decree which only became available 


(7) (1903) 26 Mad 604 = 13 M.L.J. 808. 

(8) (1912) 34 AU. 692 = 16 I.O. 1 = 10 A.L J. 130. 
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to him on the later interpretation of the 
law. He would seek to enforce the law of 
procedure against the plaintiff while claim- 
ing absolution for himself from the Law 
of Limitation. He would re-open the suit 
only to the extent to which it would 
benefit bimseU. We are not prepared to 
relax the Law of Limitation in favour of 
such a person. We therefore bold that the 
application to set aside the fical decree 
was out of time. The result is that the 
final decree of 15bh September, 1917, 
stands. We therefore reverse the order 
of the lower appellate Court aod we 
direct accordingly. The defendant will 
pay the plaintiff's costs in the lower 
Courts ; he will get his costs in this appeal. 

Order reversed. 


* 1924 Madras 893 (1). 
Krishnam and Odgers, jj. 


Sinnaswami Chettiar — Appellant-Peti- 

tioner 


V. 

Aligi Goundan and others — Bespondents- 
Oreditors-Bespondents. 

A. A. O. No. 469 of 1923, decided on 
3rd April. 1924, against the order of the 
District Court of Coimbatore, dated 26th 
September, 1923, in I. A. No. 268 of 1923, 
in I. P. No. 80 of 1923. 

(a) Provincial Insolvency Act, 6. HS^Scope. 

Before adjudication insolvent has no right to be 

yroteoted unless he is arrested in execution of 
a decree. 

(b) Provincial Insolvency Act, S. 31 — Scope, 

An insolvent is not entitled to apply for protec- 
tion before adjudication unless be has been actual- 
ly arrested in execution of a decree. [P. 693, 0, 2.] 

M. S. Vazdhyanatha Aiyar — for Appel- 
lant. 

3. S. Bamachandra Aiyar — for Bespon- 
dents. • 

Judgment : — This is an appeal from 
the order of the District Judge of 
Coimbatore refusing protection to the 
appellant who has filed a petition in insol- 
vency in that Court. The petition bad been 
admitted but no order of adjudication had 
been made at the time the application for 
protection was made or even now. The 
learned Judge has refused protection on 
the ground that the insolvent had made 
two fraudulent transfers just before be 
maae the application. We do not however 


propose to go into that question in appeal. 
Section 31 of the Provincial Insolvency 
Act deals with applications for* protection 
only after the order of adjudication is made 
and that stage had not been reached in this 
case yet. The only other provision which 
deals expressly with what may be called 
protection before adjudication is section 23. 
That section says, "At the timeof making an 
order admitting the petition or at any sub- 
sequent time before adjudication, the Court 
may, if the debtor is under arrest or im- 
prisonment in execution of a decree of any 
Court for the payment of money, order bis 
release on such terms as to security as may 
be reasonable and necessary." The con- 
dition under which the Provincial Insol- 
vency Act allows the Court to interfere 
between an insolvent and his judgment- 
creditors before adjudication is where a 
decree-holder has arrested him. An insol- 
vent is not entitled to make an application 
under the Act for protection before he is 
adjudicated, unless he has been arrested, 
because there is really no necessity till then 
for any protection. If the insolvent wants 
to apply for protection, he ought to expedite 
matters in such a way as to get bis order of 
adjudication first and then ask the Court to 
grant protection under section 31. Neither 
the state of affairs contemplated by sec- 
tion 31 nor by section 23 has arisen in this 
case. We, therefore, think that there is no 
necessity to grant protection at this stage. If 
the insolvent is arrested hereafter, it will be 
open to him to apply under section 23 and 
we have no doubt that the Court will con- 
sider bis case on the merits and not allow 
the order now passed by the District Judge 
to stand in the way of such consideration. 
Similarly if be gets an order of adjudica- 
tion. he may apply under section 31. But 
at this stage we do not think it is necessary 
to interfere. The appeal is therefore dis- 
missed with costs. 

Appeal dismissed. 

* 1924 Madras 893 (2). 
Krishnan and Odgkrs, jj. 

Bathula Pitchireddi and others — Appel- 
lants (Defendants 3 to 5 and 7 to 9) 

V. 

Yallapeddi Bharatasastri — Eespondent 
(Plaintiff). 

A. A, O. No. 378 of 1923, decided on 
17th April, 1924, from the order of 


394 


PITGHIREDDI V. BHARATASASTRI. 


1924 Madras 


Subordinate Judge of Bapitla, dated llth 
December, 1922, in A. S. No. 131 of 1922. 

Civ. Pro. ‘ Code, S. 11 — Finding on isiue not 
necessary for disposal of suit but recorded to avoid 
possible remand is not res-iudicita. 

When a finding is recorded only tto avoid a 
possible remand and ic is nob the basis of the 
jadgment the point is not finally determined and 
is not res judicata, [P. 691, C. 2.] 

Ch. Raghava Ran and A. Sundaram 
Aiyar — for Appellants. 

B. Somayya — for the Esspondenb. 

Judgement: — The question raised in 
this case is one of res judicata. The ap- 
pellant represents the interests of one 
Pitchireddi. The respondent represents the 
interests of one Ramireddi II. Ramireddi 
and Bapireddi brought a suit, O. S. No. 
372 of 1904, and gob it declared that 
certain alienations by bbo v?idow in posses- 
sion to Pitchireddi and to soma others 
respectively were not binding upon the 
reversioners. In that suit, Pitchireddi and 
the other defendants raised the question 
that the property did not belong to the 
widow’s husband, and therefore the 
reversioners bad no right to the properties. 
They also relied upon the question that 
the suit was barred by limitation. These 
were the two naaiu questions raised in that 
case. The District Munsif came to the 
conclusion that the suit was barred by 
limitation and dismissed the suit expressly 
on the ground of limitation. He also gave 
a finding on the issue as to title against 
the plaintiffs’ reversioners, holding that the 
properties did not belong to the estate of 
the deceased last male bolder, as alleged by 
them. Bub after coming to that finding, 
he stated in his judgment that he recorded 
that finding, for the purpose of preventing 
a remand, but that he really based his 
judgment upon the finding on limitation. 
It is the finding of the District Munsif in 
that suit on the question of title that is 
now claimed to make that question res 
judicata, between the present parties. 
There was an appeal from the judgment of 
the District Munsif by one of the rever- 
sioners, Bapireddi ; the other reversioner, 
Ramireddi, was joined as the 5th respond* 
ent. So far as the second set of alienees 
were concerned, the District Munsif’s decree 
was confirmed, on the finding that the suit 
was barred by limitation, by the apoellate 
Court. But the appellate Court expressed 
DO opinion on the matter regarding 


Pitcbireddi’s claim, as the matter ended in 
a compromise, by which the decree of the 
first Court was set aside and the suit was 
decreed in appeal, as per terms of the 
compromise, under which Pitchireddi 
agreed that Bapireddi should take the 
properties on the death of the v<;idow, on 
the footing that the alienation to him did 
not cover more than the life-estate of the 
widow. There was a second appeal in the 
matter, by Pitchireddi in the High Court, 
in which this compromise decree seems to 
have been set aside ; and so far as Bapi* 
raddi was concerned, the decree of the first 
Court was restored, Ramireddi nob being a 
party to the second appeal. This is bow 
the matter stands. Now the lower Court 
has held that the finding in the 
previous litigation, as to title, is 
not res judicata in the present litigation, 
on the ground that the finding of the first 
Court as to title had been by implication 
set aside, by the appellate Court and the 
High Court’s decree restoring the first 
Court’s decree was not binding upon 
Ramireddi, because be was not a 
party to the second appeal. Assuming 
for a moment that this view is not 
correct and the first Court’s findings are 
still subsisting, we must still bold that the 
question of title has not been made res 
judicata, by those findings. The finding 
of the first Court, on the question of title, 
was only a tentative decision, a sort of 
opinion expressed by that Court, that the 
title was not in the person, whom the 
reversioners pub forward. The District 
Munsif says, after finding on the question 
of title, in favour of the alienee, in para- 
graph 17 of his judgment that : 

“ the findiog on the first iesue wae beaide the point, 
and that he ought not to have recorded the fiading, 
but for saving the suit, from being remanded, in 
case the appellate Court disagreed with him in his 
finding of the other issue." 

# 

He then considered the question of 
limitation and found that the plaintiff’s 
suit was barred by limitation and dismissed 
the suit. It is clear, after this statement 
of the Munsif that be did not intend to 
base his judgment at all, upon the question 
of title ; his finding therefore can only be 
treated as an obiter dictum and not as res 
at all. "Fora finding to become 
res judicata, it is necessary that the point 
should have bean heard and finally deter- 
mined. When a Court merely for the I 
purpose of preventing a remand records a | 
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coDolasioD on an issue, nob necessary for 
the decision, we oannob bold bbab ib has 
-finally debermined bhe qaesbion. This 
point was decided by bhe Madras High 
Oourb in Devorakonda Narasaynma v. D, 

Kanaya (1). Their Lordships held ; 

the words in B. 13 of the Code of Civil Prooe* 
date ' has been heard aod finally deoided by suoh 
Court* do oot apply to an opinioo. expressed in the 
jadgment on other issues, not material for the 
parpose of the deoree, though properly determined 
ander 8. 30i of the Code of Civil Prooedare, by 
the Court of First Instanoe**. 

That is. if bhe deoree is nob based upon a 
particular finding, that finding cannot be 
treated as res judicata. We therefore 
agree with the Subordinate Judge in 
thinking that there is no res judicata in 
this case, and dismiss the appeal with 
•costs. 

Appeal dismissed. 
fl) (1882) 4 Mad. 134. 

* 1924 Madras 896 (1). 

KdMBSAM, J. 

Turka Hussain Saib\and others — Accused 

V, 

Crown — Opposite party. 

Or. R. C. No. 520 of 1923 (Case Referr- 
ed No. 58 of 1924), deoided on 5hh 
August, 1924, against the order of bhe 
Sessions Judge, Kurnool, dated 25bh July, 
1924, in Dis. No. 183 of 26th .fuly, 1924. 

(a) Legal practitioner^Pro/essionat misconduct 
^Unpreparedness to argue the appeal at the time 
of the presentation of the appeal papers is not pro- 
fessional misconduct. 

A pleader who has looked into the papers of a 
case for drafting grounds of appeal, is not guilty 
of professional miaoooduot merely because he is 
not prepared to arguo the appeal at the time of the 
^•presentation of the appeal papers. [P. 895. 0. 9.] 

(b) Grim. Pro. Code, S. 42lSpecial posting 
after a reasonable time must be made for hearing 
under 8. 421^Where questions of fact are argued 
records of the lower Court must be sent for even 
under Si 421. 

A posting for the parpose of hearing under S. 421 
must be a special posting after reasonable time — 
not less than a week, and the appeal should not be 
heard at the time of the presentation of the papers 
even for dismissal ander 8. 431. If questions of 
fact are argued in the appeal, the appeal ought 
not to be disposed of without aendiug for the 
original records of the Court below. [P. 895, G. 3.) 

Order : — I entirely agree with bhe re- 
marks of the Sessions Judge in bis letter of 
reference. The decisions mentioned by 


him, vis.t Bamtohal v. Emperor (1) and 
Bangacharlu v. Emperor (2) both lay down 
that a criminal appeal should not be heard 
at the time of the presentation of the 
papers, even for the purpose of dismissal 
under section 421. 

The posting for the purpose of hearing 
under section 421 must be a special post- 
ing after a reasonable time — not less than 
a week. Ramichal v. Emperor (1). This 
is the practice in the High Court and ought 
to be the practice in the mofussil where- 
ever it is not. 

I may also point out that the view of the 
learned Sub-Divisional Magistrate, viz., 
that a pleader who has looked into the 
papers of a case for the purpose of drafting 
grounds of appeal is guilty of professional 
misoonduct if he is not prepared to argue 
the appeal at the time of presentation of 
the appeal papers is not correct. 

It is well known that a memorandum of 
appeal containing all possible grounds (some 
of which may be ultimately untenable) can 
be drafted by a mere perusal of the judg- 
ment and without the use of the depositions, 
whereas, for arguing the questions of fact, 
the depositions have to be carefully 
studied. 

In Bangacharlu v. Emperor (2) it is 
pointed out that, if questions of fact are 
argued in the appeal, the appeal ought not 
to be disposed of even under section 421, 
without sending for bhe original records of I 
the Court below containing the deposit- I 
ions. I agree with this. 

The result is, the dismissal of the appeal 
by the Sub-Divisional Magistrate is sat 
aside and the appeal is remanded to him for 
re-hearing and disposal according to law. 

Appeal remanded, 

(i; (1909) 36 Cal. 385 » 13 O.W.N. 684 = 1 I.O. 868 
= 9 Or. L J. 401. 

(j) (1906) 39 Mad. 338 = 4 Cr. Ii.J, 57. 


1924 Madras 896 (2). 

Spencer, j. 

Mallampati Narasimham — Petitioner 
(Accused) 


V. 

S^^6■7rtspec^or of Police, Prattipad — Res- 
pondent (Complainant). 

Or. R. 0. No. 929 of 1923 (Or. R. P. 
No. 746 of 1923), deoided on 11th April, 
1924, against bhe order, dated 24th 
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September, 1923, of the Deputy Magistrate 
of Guntur, in 0. A. No, 56 of 1923. 

Penal Code, S. 353— Essentials. 

Assault by the lessee of the defaulter (pattadar) 
who had failed to pay the water*tax, on the oflBoet 
ezeouticg the warrant authorising distraint of the 
defaulter’s property ie no offence under 8» 363. 

Ch. Baghava Rao — for the Petitioner. 

The Public Prosecutor — for Kespond- 
ent. 

Order: — The Public Prosecutor is not 
prepared to defend the action of the Village 
Munsif in attempting to distrain the move- 
able property of the lessee of the defaulter 
for unpaid water-tax. The warrant authori- 
ses distraint of the property of the 
I defaulter. The defaulter in this case was 
j the pattadar, a person different from the 
I accused. The conviction for assaulting a 
I public servant in the discharge of his duty 
I cannot stand. It is quashed and the fine 
collected is directed to be refunded. 

Order set aside. 


1924 Madras 896. 

Spencer, J. 

Kuppu Odayar — Petitioner (Petitioner) 

V. 

Poomalai Goundan — Oouoter-petitioner. 

Cr. R. C. No. 891 of 1923 (Or. R. P. 
No. 712 of 1923), decided on 28tb March, 
1924, against the order dated 1st November, 
1923, of the District Magistrate of South 
Afcot, in C. M. P. No. 29 of 1923. 

Cfim. Pro, Code. S. 144 — Order should not be 
revised or investigated into after efflux of time. 

Wbeuau order under Grim. Pro. Code, S. 144 hae 
expired by efflux of time the High Court will not 
revise it nor will it adjadioate upon the merits 
thereof. (43 M.L.J. 362, Dies.) [P. 896, C. 1.] 

£f. Jj. Thornton and T. R. Govindasami 
Mudaliar — for Petitioner. 

The Public Prosecutor and B. Gopala^ 
stuami Aiyangar — for Counter-petitioner. 

Order : — The order passed by the 
District Magistrate under section 144, 
Criminal Procedure Code, on 23rd Sep- 
tember, 1923, has expired. 

It ist berefore unnecessary to adjudicate 

upon the merits of the order, and it would 

be superffuous to annul an order which 

has long ceased to be in force, vide 


Swaminatha Mudaliar v. Gopalaknshna^ 
Naidu (i). 

Nevertheless it has been strongly urged 
that the District Magistrate should not 
have issued an order under section 144 
and should not have discharged the Sub- 
Divisional Magistrate's order under sec- 
tion 107. Criminal Procedure Code, 
without ffndio^ that there was a danger 
of a breach of the peace even if the 
Goundans continued to be bound over to 
keep the peace. In Muthukumaraswami 
Nadar v. Muhammad Rowther (2) a learned 
Judge of this Court whose attention does 
not seem to have been drawn to 
Swaminatha Mudaliar v. Gopalakrishna 
Naidu (1) thought it incumbent on him to 
interfere in revision with an expired order. 
The oases quoted by him do not in my 
opinion support his view. 

In Ramanadhan Ghetti v. Murugappa 
Chetti (3) the fact that the order had 
ceased to be in force does not appear to 
have been brought to notice when the 
High Court beard the Criminal Revision 
Case and in Govinda Ohetti v. Perumal 
Chetty (4) there was in fact one day more 
for the order to remain in force. It seems 
to me a waste of time to adjudicate upon 
matters which have no practical effect. 

1 therefore dismiss the Criminal Revision 
Petition, 

It will be sufficient to communicate to 
the District Magistrate for his future 
guidance a copy of the judgment of Ayling, 

J. in Swaminatha Mudaliar v, Qopala- 
krishna Naidu (5) as representing the 
proper course to be adopted by a Magis- 
trate in dealing with cases in which his 
powers under section 144 are repeatedly 
invoked. 

petition dismissed. 

A 


(1) (1915) 16 Of. L J. 373«38 I.G. 160. 

(3) (1922) Mad 76 = 42 M. L. J. 389 = 16 M.L.W. 
493=- (1922) M.W.N. 1177 = 30 M.Ii.T. 148 = 
93 Gc. L J. 404. 

(3) (1900) 24 Mad. 46. 

(4) (1913) 38 Mad. 489 = 30 I.C. 468 = 16 Cr. 

629. 

(6) (1916) 16 Or. LJ. 692 = 30 I.O. U4. 
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H. VHNKATABAMAHAOHAB V. VALAl IBRAHIM SAHIE 


1984 Madras 897. 

Dbvadoss, j. 

SrMmedhanidhi Swamigal hy Agent 
H. Venkataramanachar — Appellanb-Plain- 
tiff. 

V. 


Valai Ibrahim Sahib and oi/iera*— Res- 
pondeDta — Dafendanbs. 

S. A. No 3. 521 to 536 of 1923, decided 
on 22ad July, 1924, against the decree of 
the District Qourt of North Arcot in A. S. 
Nos. 286 and 288 to 297 of 1920 and 148 
to 152 of 1921. 

(a) Madras Estates Land Act, 5. 24~^Bars suit 
tor enhaticed rent under eontraU. 

A salt by the landholder agaioet the ryot (or 
enhanoed rent based apoa a oontraot between the 
parties is barred by 8. 21. [P. 897. 0. 9.] 

(b) Madras Estates Land Act, 8. iST^Con- 
tracls. 

The faot that B. 187 does ' not epeoidoally 
mention oontraots for enhanoing rent, does not 
render the oontraot unenioraeable. 898. 0. 1.] 

B. Sitarama Bao — for the Appellant. 

A. C. Sampath Aiyengar — for the Res- 
pondents. 

Judgment ; — The first point raised in 
this batch of second appeals is that the 
landholder is entitled to claim enhanoed 
rent by viitue of an agreement entered into 
with the tenants. Mr. Sitarama Rao on 
behalf of the appellant contends that there 
is nothing in the Estates Land Act which 
precludes the landholder from claiming 
enhanced rent under a oontraot with the 
tenants. His argument is that section 187 
of the Act does not cover a case like 
the prasent, and sections 31 to 37 contain 
the rules under which enhancement of rent 
could be granted when claimed under 
section 30 and be urges that section 24 
of the Act, is not a bar to such a claim. 
Before considering the oases relied upon by 
him. it is necessary to consider what the 
provisions of the Act are as to enhancement 
of rent. Section 24 is explicit in its terms. 

It says : 

" the rent of a ryot shall not be enhaQoed exoept 
as provided by this Aot ; ’* 

and then provision is made for enohanoing 
the rent in certain oases, and safeguards 
are provided against unreasonable or im- 
proper enhancement, and the enchancement 
is always to be made through the revenue 
authorities. That being so, the question 
arises whether by reason of an agreement 

1931 M/llS A 111 


between the landlord and the tenants, the 
landlord can claim enhanoed rent. Looking 
at the frame of the Aot and the object 
thereof. I think the appellant will have to 
make out a very strong case before he can 
ask the Oourt to say that by an agreement 
entered into between the landJord and the 
tenant, the landlord could claim enhanoed 
rent notwithstanding the clear provisions of 
section 24. Mr. Sitarama Rao relied upon 
Baltina Appana v. Baja Yarlagadda (1; in 
which the landlord was allowed to claim a 
pm in addition to what he had been claim- 
ing before. But the facts of the case show 
that the liability on the part of the tenant 
was not in any way enhanoed by the addi- 
tional claim. It was by reason of the 
Government entering into an arrangement 
with the Zamindar that the amount payable 
to the Government was made payable to 
the Zamindar, and that case has no appli- 
oatioD to the facts of the present case. 

The next case relied on by him is that 
reported in Sivaganga Zamindary v. 
Chidambaram Cketti (2). In that case, 
there was no enhanoement of rent in 
the strict sense of the term. There 
was a demand for an additional sum 
on account of the increased extent of the 
holding. Enhanoement of rent means en- 
hancement in the rate of rent and additional 
rent and not merely the increase in the 
amount claimed. If by reason of a new 
survey or for any other reason the extent 
of the holding is found to be more than 
that for which the tenant was paying rent 
the landlord is entitled to claim additional 
rent to respect of such additional extent 
found in the tenant’s holding, and therefore 
this case does not help the appellant. 
Under the Old Aot VIII of 1865. the 
Courts eoforood the agreements entered 
into between the landlord and the tenant ; 
and section 11 made it obligatory on the 
tenant to abide by the terms entered into 
with the landlord, but the present Aot is 
against allowing the landlords to enforce 
the oontraots entered into by them, with 
the tenants unless such contracts came 
within the purview of the Aot. The present 
Aot expressly excludes the right of the 
landlord to enforce an agreement entered 
into with the tenants-, when the enforce- 
ment of such contracts would be to the 

(1) il917) 33 M.ti.J. 365»*43 I.O. 46i»6 L.W. 

448. 

(9) (1915) 88 Mad. 694-14 M.L.T. 886-36 

641-31 I.G. 666- (1918) M.W.N. 926. 


898 


M. ALLI KHAN V. PRESIDENT TADUK BOARD, KURNOOD. 


1924 Madras 


ddtrituQDt of tho tenants. That being the 
scope and the object of the Act. 1 do not 
think it would be right in a case like this, 
where the landlord entered into an arrange- 
ment to allow the appellant to succeed. 
The learned vakil for the respondent 
relies upon the following observations of 
the learned Chief Justice reported in 
Ohokkatingam Chettiar v. Palani 

This indicates clearly that the intention of the 
leeislatuce was to refuse to contracts made before, 
eanalW with contracts made after the passing of 
the Act any effect on the relation between the ryot 


and the laudholdec. 

with which I respectfully agree. In the 
result. I disallow the appellant’s contention 
on this point. , . 

In second appeal No. 521, the plaintiff 
claims additional rent on the ground that 
there was an excess holding in the tenant's 
possession. Mr. Sitarama Rao’s contention 
is that the lower Courts did not give weight 
to the burden of proof inasmuch as the 
burden lay upon the defendant to show that 
he was not liable to pay this additional 
sum notwithstanding the Muohilika entered 
into by him. No doubt a muchilika was 
taken from the tenant. But both the 
Courts have considered the evidence and 
the circumstances of the case; and I do 
not think that the question of the burden 
of proof arises at this stage. They had 
before them all the facts, and the Courts 
came to the conclusion that there was no 
reason to hold that there was any excess 
found in the holding of the tenant. These 
remarks apply to the second appeal arising 
out of suit No. 290. In the result, the 
second appeal fails and is therefore, dis- 
missed with coats. This judgment covers 
all the other oases and they are also 
dismissed. I fix the vakil's fee at Rs. 150 
for this batch of second aopeals. 

Appeals dismissed. 


(31 1933 Mad. 635 = 46 Mad. 712 =» 18 L.W. 
646 = 45 M.L.J. 124 = 33 M.L.T. 377 = 
(1933) M.W.N. 411. 


1924 Madras 898 (1). 

Madhavan Naib, j. 

Kumaragurudasa Swamigal -Petitioner. 

V. 

Krishnaswami Mitdaliar and others 

Respondents. 

Or Rev. Case No. 551 of 1923 (Or. 
R. P. No. 439 of 1923), decided on 


22nd August, 1924, against the Order of the 
Chief Presidency Magistrate of Egmore, 
dated 10th November, 1922, and 19fch 
March. 1922, in O.G. No. 11471 of 1922. 

Penal Code, 8. SOO^Violent expressions in 
reply to attack when they do not assail the personal 
characUr or the respectability of the complainant, 
are not defamatory. 

Where in reply Co a book written by the oomplain- 
anC the aooueed wrote a book in reply, matCere 
dealt with being highly oontroversial religious 
matters, and in expressing his cpioion the accused 
used very violent expressions but did not assail the 
personal character or the respeotability of the 
oomplainaot. 

Held there was no defamation. 

V. L. Ethiraj and V, Viswanadha Sastri — 
for the Petitioner. 

F. S. Vaz — for the Respondents. 

Order ; — This is an application to re- 
vise an order of acquittal passed by the 
Presidency Magistrate, A book was writ- 
ten by the 1st accused as a reply to a book 
written by the complainant. Both the 
books deal with highly oontroversial religi- 
ous matters. In expressing bis opinion, 
the 1st aooused has no doubt used very 
violent expressions, but taking them 
along with the context in which they 
appear, I agree with the Magistrate that 
they cannot be considered defamatory. I 
do not think that the personal character or 
respectability of the oomplatnanb is in any 
way assailed, by the use of the expressions 
complained of. 1 dismiss this application. 

Petition dismissed. 


1924 Madras 898 (2). 
Ramesam AND Jackson, jj. 


Mahabah Alii Khan — Petitioner. 

v. 

President, Taluk Board, Kutnool — Res- 
pondent. 

Or. R.O, No. 656 of 1923 (Or. R. P. No. 
521 of 1923*, decided on 8th February, 
1924, against the judgment of the 
Stationary Second Class Magistrate of 
Kurnool. in Mis. C. No. 5 of 1923. 

Madras Disfrtct Act {XIV of 

1920), S. 221 —Money due under a contract cannot 
be summarily recovered. 

The term ** by virtue of** has not a wider scope 
than Che term *' under ** used io the previous Act. 
The new Act does not make any ohaoge io Cbie 
respect. Cooaequently money due under a oonCsaot, 
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4824 Siadras somu pillai ; 

• saoh ae a leasei oaooot bo recovered sammarilv in 
• Magifltrate'e Goort. [P. 899, 0, 1.] 

L.S. Veeraraghava 4»j/ar— for Pefcifcio- 

ner. 

S. Swaminatketn — for Bespondent;. 

JtG* Adatn (jP.jP.) — for Orown. 

Order : — Aooused as leasee of the 
Johorapuram meat market under the Taluk 
Board of Burnool, has been sentenoed to 
pay that body Es. 371 together with 
interest and costs being the amount due on 
bis lease for May and June. 1923. Ha hies 
this Criminal Bevision Petition on the 
ground that money due under a contract 
cannot be collected under the provisions of 
section 221, of Madras Act XIV of 1920. 

It has long been recognised law that 
money due under a contract cannot be 
summarily recovered by a Municipality in 
a Magistrate's Court under the old Madras 
District Municipalities Act IV of 1884, 
section 269 (vide Abdul Azetz Sahib v. 
Ouddppah Municipality (1) ). The point 
for determination is whether the wording 
of section 221 of Madras Act XIV of 1920, 
has extended the power of the local body. 
Section 269 of Act IV of 1884 was all 
rents, fees, tolls and other payments due to 
the Municipal Council under the provisions 
of this Act." Section 221 of Act XIV of 
1920 runs '*any fee. toll, costs, oompensa' 
tion, damages, penalties, charges, expenses, 

■ or other sums due to a local board under 
or by virtue of this Act." We do not find 
that this phrase includes sums due under 
contracts- It was argued that ** by virtue 
of " has a wider scope than “ under," but 
> there is no difference between the two 
terms. 

Sections 168 (2) has no bearing on the 
• question. It merely authorizes the local 
Authority to farm out fees on contract, the 
amount being recoverable from the con- 
tractor under che contract and not under 
that section. This has already been 
i pointed out in Criminal Bevision Cases 
Nos. 179 of 1923 and 222 of 1923. 

The conviction is bad and must be set 
aside and the amount, if paid, must be 
; refunded. 

Conviction set aside. 


. KRISHNA PIIiLAI. 

* 1924 Madras 890. 

Dbvadoss, j. 

Somu Pillai — Petitioner (Complainant), 

V. 

Krishna Pillai — Bespondent (Accused). 

Cr. B. C. No. 881 of 1923 (Or. E. P. No, 
707 of 1923), decided on 25th April, 1924,' 
against the decree of Sessions Court of 
South Arcot. dated 30th October, 1923, in 
Cr. M. P, No. 19 of 1923, against the order 
of Sub-Divisional Ist Class Magistrate of 
Chidambaram, in Cr. A. No. 57 of 1923. 

CTxin, Pro, Codo, S, 520— ‘A Sossions Judge 
cannot interf6re with the order passed bp a Sub’ 
Divisional Magistrate on appeal under 8, 520. 

The trial Court baoded over the aubjeot-matteB 
of theft to the oompIainaDt od ooDviotion of the 
aaoused. On appeal the 8ab-Divieional Megia- 
t»te while acquitting the aooused declined to 
interfere with the order about the reatoration of 
the eubjeot-matter of theft. The Seaaione Judge 
reveraed the order of the trial Court on appeal. 

Beld, be was not autboriaed to do ao by S. 620. 
[P. 9C0, 0. l.J 

K. V. Krish7iaswami Aiyar for 
S. Panchapagesa Aiyar — for the Petitioner. 

F. L. Ethiraj for K. S. Jayarama Aiyar 
— for the Bespondent. 

Order ; — This is an application to revise 
the order of the Sessions Judge of South 
Arcot in Criminal Miscellaneous Petition 
No. 19 of 1923. The complainant, Somu 
Pillai, brought a case of theft of bulls 
against the accused in the Court of the 
Second Class Magistrate of Chidambaram 
Talug. The Sub-Magistrate convicted the 
gfocused and directed the bulls to be handed 
over to the complainant. The accused 
appealed to the Sub-Divisional Magistrate 
of Chidambaram who acquitted the accused 
and declined to interfere with the order of 
the Sub- Magistrate regarding the bulls. 
Against this order of the Deputy Magistrate 
ao appeal was preferred to the Sessions 
Judge of South Arcot Division, who sab 
aside the order of the Divisional Magistrate 
and directed the bulls to be banded over to 
the accused. It is urged before me that the 
Sessions Judge had no power under section 
520 to vary the order of the Sub-Divisional 
Magistrate. Section 520 is in these 
terms : — " Any Court of appeal, confirma- 
tion. reference or revision may direct any 
order under sections 517, 518 or 519, passed 
by a Court subordinate thereto, to be stayed 


(1) (1903) 26 Mad. i76. 
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pending oonaiderafeion by the former Court, 
and may modify, alter or annul such order 
and make any further orders that may be 
just," The Court of Sessions of South 
Aroot is not a Court of Appeal so far as the 
order of the Second Class Magistrate is 
concerned. Appeals from the decisions of 
Second Class Magistrate lie to the District 
Magistrate and to Sub- divisional Magistrate 
who are empowered to hear appeals from 
Second Glass Magistrate. So the Sessions 
Court is not a Court of Appeal so far as the 
Stationary Magistrate is concerned. It 
cannot be said to be a Court of Appeal in 
respect of the order by the Sub-divisional 
Magistrate. The Sub-Divisional Magistrate 
heard the appeal from the decision of the 
Second Class Magistrate, and no second 
appeal lay to the Court of Sessions against 
the order of the Sub-Divisional Magistrate. 
The Sessions Court is not a Court of confir; 
mation in cases of this kind. It was feebly 
urged by Mr. Ethiraj that the Sessions 
Court may be called a Court of reference. I 
think, a Court of reference means a Court to 
which references are made and which on 
references are entitled to go into the matters 
and dispose of them. The High Court is a 
Court of reference in jury cases where the 
Judge differs from the jury. The Sessions 
Court is not a Court of revision so far as the 
judgments of the Second Class Magistrate 
are concerned and the Sessions Court has 
no revisional powers over the orders of a 
Divisional First Class Magistrate in appeal 
oases. Section 520 has therefore no applica- 
tion to the Sessions Court in oases like this. 
This point oame up for decision in Criminal 
Case No. 236 of 1901 before a Bench of 
this Court. In that case the Second Glass 
Magistrate convicted the accused and direct- 
ed the property to be taken possession of 
by the Forest Officer, This order was 
made under section 44 of the Madras Forest 
Act. On appeal the First Class Magistrate 
reversed the order of the Second Class Magi- 
strate and acquitted the accused under sec- 
tion 47 of tba Madras Forest Act and made 
the order which the Sassiooa Judge took 
upon himself bo revise. Tbe learned Judges 
held that the Sessions Court was not a 
Court of Appeal, etc., in those ciroumstan- 
oea from tbe First Class Magistrate, and 
had no jurisdicbion to revise the order. I 
hold that tbe order of the Sessions Judge 
ifl not authorised by section 520 or any other 
geotion of the Criminal Procedure Code. I 
set aside the order of the Sessions Judge 


and direct that the order of the Sub-Divi- 
sional Magistrate of Chidambaram be 
given effect to. 

Order set aside. 


1924 Madras 900. 

Wallace and Jackson, jj. 

S. Govindasamy Odayar — Appellant 
(Petitioner). 

V. 

The Union Bank Lid., Kumhakonam by^ 
its Director, Singaram Ohettiar — Bespond- 
ent (Bespondent). 

A. A. O. No. 403 of 1922. deoided on 
10th July, 1922. against the order of 
District Judge, West Tanjore, dated 28th 
November, 1922, in E. P. No. 665 of 1922 
in O. S. No. 28 of 1922. 

(a) Civ. Pro. Code, 8. 735— A Judgment-debtor 
present in Court at the time of execution lofJhe 
second decree can be arrested in execution of 0^ 
second decree though he was already arrested in 
execution of the first decree. 

A judgment-debtor who is arrested in exeoutioD 
of a first decree and is present before the Court 
at the time of his arrest is not exempt under 
B. 186 from being arrested in execution of a 
second decree, as there is no obligation on the 
judgment-debtor to be present before tbe Court for 
Che purpose of tbe execution of tbe first deotee. 
[P. 901, C. 1.] 

(b) Civ. Pro. Code, 8- 47— Appeal, 

An appeal lies against the order of arrest where 
tha judgment-debtor is arrested, on the ground 
that tbe arrest is invalid, [P. 900, C. 2.] 

K. V. Krishnaswami Aiyar — for the 

Appellant. 

K. Bhashyam Aiyengar and K. Nara- 
simha Aiyangar — for the Respondent. 

Wallace. J. : — A preliminary point is 
raised by respondent viz., whether an 
appeal lies. Appellant contends that the 
order' is one under section 47, 0. P. C., as he 
is ohallenging the legality of his arrest ; 
respondent oontends that as he is only 
challenging the mode of executing the 
warrant, the case does not come under 
section 47. There is no direct authority on 
the point. As at present advised, we incline 
to hold that the appeal is valid. 

On the merits, we cannot see that 
the appellant is entitled to the benefit of 
section 135 of the Code of Civil Procedure. 
He was arrested at 7 p. m. on the 25th 
November, 1922 ; he was then in.cuatody w 
the Court’s officers having been arrested 
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'Vnder another decree. Appellant oontende 
(a) that at the timeo! his arresting he was 
attending the Oourt for the purposes of 
exeoation of the first deoree (&) that a 
judgment-debtor cannot be the subject of 
two arrests at the same time. As to (a) we 
can find no order whioh directed appellant 
to be in attendance on the Court at 7 p .m. 
on the 25th November, 1922. As to (6) 
we see no reason why when there are two 
decrees held by different decree-holders out 
t against the judgment-debtor, he should 
' not be arrested under each. 

We find that the appellant is under 
no legal obligation to be present before the 
Court at the time of his arrest. He is not 
therefore entitled to the benefit of section 
135 and the order appealed against is 
correct. 

The appeal is dismissed with costs. 
The security given by appellant in the 
District Court under order of this Court 
will enure until the deoree- holder moves the 
District Court further in the matter of this 
•execution. 

Appeal dismissed. 


1934 Madras 901 (1). 


Wallace and Jackson, jj. 

Baiarathna Naidu — Appellant (8th Bes- 
ipondent). 

V. 

Bamachandra Naidu and others — Res- 
.pendents (Petitioner and Respondents 
1 to 3 and 5 to 7). 


A. A. O. No. 436 of 1922, decided on lObh 
■July, 1924, against the order of the District 
Court of Chingleput, in E. P. No. 51 of 
1920. in O. S. No. 32 of 1916. 

Civ. Pro. Code, 0. 21, r. 26 ^Second proviso-^ 
d)oes not apply to mortgage decrees. 

Oeder 31, r. 16, eeoood proviso has do applios' 
tioQ to mortgaf^e deoreea (or sale. (4S M.L.J. 761, 

Miet.) CP* 901 . a. a.] 

S. B. Sankara Aiyar — for the Appellant. 

T. B. Bamachandra Aiyar and G. Nara- 
zimhachariat — for the Respondents. 

'Wallace, J, : — The question for decision 
is whether the second proviso to Order 21, 
rule 16 of the Code of Civil Procedure applies 
to a mortgage deoree for sale. It applies 
in terms only to a decree " for the payment 
.of money". The phrase in the old Code, 
iSeotioD 232 was " a decree 4or money." 


The alteration indicates that emphasis is 
to be laid on the word payment" and 
that unless the deoree directs payment of 
money, the rule will not apply. This is 
the view taken in the judgment of the 
Calcutta High Court in Laldkari Singh v. 
Manager, Court of Wards (1). The 
Calcutta High Court has consistently held 
the view that this proviso will not apply to 
mortgage decrees for sale [vide the above 
ruling and also Lalla Bhagun Pershad v. 
Halloway (2) and Jagabandhu v. Haladhar 
(3)]. 

Appellant relies on three oases of this 
High Court. Two of these, Vaidhianatha- 
sxoami Aiyar v. Somasundaram Pillai (4) 
and Bamayya v. Krishnamurthi fS), are nob 
of much assistance as they do not deal with 
the language of Order 21, rule 16, or the 
corresponding section under tbe old Civil 
Procedure Code. In Sadagopa Aiyangar 
V. Sellammal (6). language somewhat 
favourable to appellant's contention has 
been used, but even in that case it is clear 
that tbe deoree was a " decree for tbe pay* 
ment of money," although in tbe case of 
the Ist defendant the deoree directed tbe 
money to be paid out of his family proper* 
ty. None of these cases affects the general | 
principle laid down in tbe Calcutta oases, 
and inherent. In our opinion in the rule 
itself, that the proviso does nob apply to 
decrees whioh are in essence decrees, not 
for the payment of money but for the sale 
of property. We are of opinion that the 
order appealed against is correct and we 

dismiss this appeal with costs. 

Appeal dismissed. 

( 1 ) (1911) 14 C L J. 639=aia Ind. Oas. 70=*16 0. 

W. N. 133. 

(3) (16S5) 11 Cal. 893. 

(3) (1917) 97 O.L.J. 110 = 41 I.C. 969. 

(4) (1904) 2fi Mad. 473 = 15 M.L.J. 196 (F.B )- 
(6) (1916) 40 Mad. 296=19 M.L.T. 134= (1916) 

1 M.W.N. 133 = 33 I.O. 963 = 3 L.W. 186. 
(6) 1999 Mad. 610 = 43 M.L.J. 761=16 M.L.W. 

769 = 31 M.L.T, 468. 


1924 Madras 901 (2). 

Jackson, j. 

Mu. Chidambaram CAe«*ar— Petitioner 
(Petitioner). 

V. 

0. K. Kadar Mohideen Bowther and 
others — Respondents (Respondents). 

Civil R.P. No 762 of 1922, decided ba 
2Srd Jaly» 1924, against the order of th» 
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Court; of the Sub-Judge, Tinnevelly, dated 
Ist March 1922 in O.P. General No. 1084 
of 1922. 

Civ. Pro. Code. O. 33. r. 3— Pauper 
application presented to Sherietadar is valid under 
rule It of the Madras Civil Rules of Practice. 

Rule 14 of the Civil Rulf« nf practice ia not 
ultra vires. Pteeentation ol , • ‘oei- ac^plioation 
lo the Bberistadar is valid. Tao insistence in 
Rale 3 is on the words 'in person’ and not on 'bo 
the Court’ as meaning the Judge himself, 

P. V. Krishnaswami Aiyar — for the 
Petitioner. 

B. Ganapathi Aiyar — for the Ist and 
6th Respondents. 

Order: — The petitioner’s pauper peti- 
tion was rejected merely because it was 
presented in person to the Sheristadar and 
not to the Oourb. 

( There is no reason to hold that Rule 14 
of the Civil Rules of Practice is ultra vires. 
“ Court ” is nowhere defined in the Code of 
OiviJ Procedure (1908» and the "Court or 
snob officer as it appoints in this behalf ” 
is the Oourb for purposes of receiving suits 
and, by analogy, applications. Tbe in- 
sistence in Order 33, rule 3, Civil Procedure 
Code, is on " in person ” not on Court as 
meaning " Judge himself.” If necessary 
tbe learned Subordinate Judge may take 
up tbe petition again in tbe light of these 
remarks ; but possibly subsequent oiroum- 
sbances have rendered further action un- 
necessary. 

Petition remanded. 


1924 Madras 902. 

Odgers, j. 


Kuppammal — Petitioner (Petitioner). 

V. 

Muniaiypa Chetti and others — Respon- 
dents (Counter- Petitioners). 

Civil R P. No. 876 of 1922, decided on 
24th April, 1924, against the order of the 
District Court of Coimbatore in I. A. 
No. 341 of 1922. 

Guardians and Wards Act, S. 43^0ourl can- 
not paas orders against strangers under S. 43 
except in certain circumstances. 

UodetS. 43(1) it ia only the oonduot of pro- 
oeedings of a gnardian appointed or declared by 
Court wbioh oan be called in qaeaiion- When the 
minor was in tbe ouatody of a pereon who waa not 
a guardian appointed by the Oourt, and thereafter 
a guardian was appointed, the former cannot be 
nailed upon to delivet jewels on the petson of the 


minor daring the oustody of the former peceon (SA- 
M.LJ. 199, Dist.) [P. 90J, 0. 2.] 

A. Vasudeva Menon — for Patitioner. 

V. Narasimha Aiyengar — for tbe Res-- 
pondents. 

Judgment: — In this case the minor's 
guardian was the mother, the present peti- 
tioner, appointed on 29th November, 1919. 
Some time before that tbe minor lived > 
with 2Dd respondent, her uncle, presum- 
ably against the wishes of tbe mother. The 
girl was returned to tbe mother on 18th 
Dacember, 1919 and tbe present applica- 
tion is by the mother for the return of two 
jewels said to have been on the person of 
the minor when she went to 2nd respon- 
dent. Tbe mother’s attitude is a peculiar 
one. She denies baviog put in aoy such 
application and now says the District 
Judge has acted without jurisdiction. I 
thick he has. The mother is no doubt a 
person interested in the minor under 
section 43 (1) of the Guardians and Wards . 
Act but it is only the oonduot or proceed- 
icgs of any guardian appointed or declared 
by the Court wbioh oan be called in ques- 
tion. Tbe 2Qd respondent has ceased at 
the end of 1919 to be even a de facto guar- 
dian and was not such at tbe date of the 
application by tbe mother in 1922. Tbe 
case therefore in Wallace Sitha Bai v. 
Wallace Badha Bai (1) has no application.. 

The learned District Judge has proceed- 
ed on tbe powers conferred by section 43 
of tbe Act. But as pointed ont in Komma 
Somakka v. Kovidala Pedda Bamiah (2)' 
the Act does not profess to give tbe Dis- 
trict Court any power or authority over 
.persons other than tbe guardian of the 
minor except in certain instances which do 
not apply here. 1 therefore think in tbe | 
oircumstancds of this case the District I 
Judge acted without jurisdiction and he | 
had DO right to call upon 2Dd respondent | 
to deliver up the jewels under section 43 
of the Guardians and Wards Act. I think 
interference is called for and 1 allow tbe 
Civil Revision Petition and set aside the 
order of tbe District Judge with costa. 

Petition allowed. 


(1) (1918) 86 M.Ii.J. 189-51 I.O. 336. 

(3) (1911) 10 M. L. T. 483-13 I.O. 261»- 
36 Mad. 39 -(1911) 2 M.W.N. 619-^ 

23 M.L.J. 193. 


1024 Madras 
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1924 Madras 903. 

«* 

Bbilly, j. 


Sundara Thevan and another — Petition- 
ers-CDafendants) 

V. 

Ananthan Kaladi — Bespondent* (Plain- 
tifif). 


Civ. B. P. No. 935 of 1922, decided on 
2l8fe Jnly, 1924, against the decree of the 
Court of the Sabordinate-Judge of Bamnad 
at Madura, in S. C. S. No. 105 of 1922. 

Provincial Small Came Courts Act, Art. i5— 
Scope. 

Suit by vendee for reoovery of purobaBe'inoney 
on the failure of a oontraot by veodor to ooavey 
land 18 of small oauae nature. [P. 903, 0. 9.] 

W, S. Suhramania Aiyar and A.S, Srini^ 
vasa Aiyar — for the Petitioners. 

K. Bhashyam Aiyangar — for the Bes- 
pondents. 


Judgment: — Plain tifif sued to recover 
Bs. 85 and interest from defendants, 
alleging that defendants orally agreed to 
sell to him certain land for Bs. 85 and on 
4th August, 1919, received that sum from 
him for the land, that they failed to 
convey the land to him and eventually 
refused to do so, but orally agreed to 
return this Bs. 85 to him with interest. 
Defendants denied the whole transaction, 
denied that they bad received the Bs. 85 
and denied that they agreed to repay that 
amount. The Subordinate Judge of Bam- 
nad tried the suit as a small cause suit. 
He found, on the only issue framed, that 
defendants agreed to sell the land to 
Plaintiff as alleged and that plaintiff 
advanced the Bs. 85 to defendants, as the 
purchase-money. He made a decree for 
plaintiff for Bs. 85 and interest as claimed. 
Defendants now pray for revision. 

2. The first point urged before me for 
defendants is that the suit was not of a 
small cause nature and that' the Subordin- 
ate Judge bad no jurisdiction to try it as 
such. Defendants* vakil argues that in the 
circumstances alleged plaintiff was entitled 
only to sue for specific performance of the 
oontraot, or for its rescission and a suit for 
either of those reliefs would not be of a 
small cause nature. Bob I see no reason 
why plaintiff should be confined to those 
remedies. If there was a oontraot and 
defendants refused to perform it, plaintiff 
was at liberty under section 39 of the 


Contract Act to pub an end to it, and on 
his doing so, defendants were bound to 
restore the Be. 85 to him. Plaintiff if 
content with that relief, was entitled to 
sue for it and such a suit is of a small cause 
nature. Nangiri Veerasalingam Sithapa- 
thy v. Sathirazu (1), which defendants’ 
vakil has quoted does not help him. In 
that case, a vendor sued his vendee for the 
purchase-money and tbo learned Judges 
held that the suit was for specific perform- 
ance of the oontraot and therefore not with- 
in the jurisdiction of a Small Cause Court. 
That is obviously a very different case from 
the present suit. The other case quoted 
for defendants, Pachayyappan v. Nara- 
yana (2), in which it was decided that a 
suit to recover purchase- money, under 
section 315 of the Civil Procedure Code 
of 1882, was not cognizable by a Court of 
Small Causes, as the suit arose neither from 
oontraot nor quasi ex contractu is not 
applicable. 

3. The next objection urged for defend- 
ants is that, in order bo support bis judgment 
the Subordinate Judge ought to have found 
specifically on distinct issues that plaintiff 
put an end to the oontraot and that defend- 
ants agreed as alleged to repay the Bs. 85. 

I do not think that the trial can be regard- 
ed as * defective, because the Subordinate 
Judge did not frame separate issues as 
suggested. Defendants denied the alleged 
contract altogether. Plaintiff by his suit 
declared bis election to put an end to the 
oontraot. When the Subordinate Judge 
bad found, on the issues framed, that the 
oontraot was true and that plaintiff had 
advanced Bs. 85 to defendants, as the pur- 
chase-money, judgment for the returning 
pf that amount bad to follow. 

4. The only other point urged before 
me is that plaintiff is not entitled to inter- 
rest on the Bs. 85. On that point, I agree 
with defendants. Interest cannot be 
awarded in the present case, under the 
Interest Act, nor under any other princi- 
ple which can be applied. 

5. The Subordinate Judge’s decree will 
be modified by reducing the amount from 
Bs. 138-6-0 to Bs. 85. In other respects, 
the petition is dismissed. Parties will pay 
and receive proportionate costs in both 
Courts. 

, Decree modified, 

(1) (1909) 6 M.Ii.T. 996-1 I.O. 668-19 M.L. 

J, 990. 

(9) (16B8) 11 Mad. 969- 
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Krishnan. J. 

Nalluli Vandarathil Karnavan Raman 
Mtnon — Appellant (lat Defendant) 


V. 

Collector of Malabar and others — Res- 
pondents (Plaintiffs 1 to 4 and Defendants 
2, 3. 6. 8. 11. 12, 15. 18, 19 and 20). 

S.A. No. 2 of 1921. deoided on 15bh 
March, 1924, against the decree dated 
22nd July, 1920, of the Court of Subordin- 
ate Judge of South Malabar at Calicut, in 
A.S. No. 1 of 1920. 

Practice— Pleadings— New plea of absence of 
the validity of notice cannot as of right he raided in 
second appeal. 

Validity ol the notice, nob ohatleoged in tbe 
lowet Oovjtba cannot be. as of right, ohallenged in 
the appellate Court, though it ie open to the Court 
to allow such a point to be raised in eecond appeal. 
Ordinarily, however, it should not allow it to be 
raised einoo. plaintiS will be prejudioed as he 
would lose the advantage of withdrawing his suit 
when he finds that a notice was not a proper notice 
and of bringing a fresh suit atoooe, aitet giving a 
proper notioe. [P* 90^ 9 and P. 905, C, l.l 

K. P. M. Menon — for the Appellant. 

The Government Pleader (C. V. Anantha- 
krishna Aiyar), K.P. Bainkrishna Aiyar ind 
P. Gooinda Menon — for the Respondents. 


Judgment : — !□ this case, tbe Secretary 
of State and three persons who purchased 
the lands which were the subjeot-matter of 
S. A. No. 1025 of 1921, in which judgment 


has just now been delivered, are the plain- 
tiffs. They sue to recover possession of 
the lauds from tbe defendants, on the 
ground that tbe defendants’ lease had been 
terminated, by a proper notioe to quit and, 
they are entitled to possession. Tbe decree 
V7as asked to be given, in favour of plaint- 
iffs 2 to 4. The lower Courts have granted 
tbe decree asked for and the Isb defendant 
appeals. 

It is contended on bis behalf that bis 
tenancy has not been properly terminated, 
by a proper notice to quit and that there- 


fore be was not bound to surrender posees- 
sioD. Tbe argument is that tbe notices, as 
issued by the Goveroment, Rsbibits O and 


P, were not issued by the party entitled to 
ssue notices, as by the time they were 
ssued, the Government had parted with 
all its rights to plaintiffs 2 to 4 and they 
were the proper parties to issue notices ; it 
is argued that notices should consequently 


beheld to be bad. Before oonsidering this 
matter, it must be observed that in the plaint 
an allegation was made that notices (Exhi- 
bits O and P), dated 14th December, 1916, 
and 21at February, 1917, were given by 
tbe Government to tbe defendant and that, 
as the time fixed under them had expired, 
the 1st defendant’s tenancy bad been 
properly terminated before suit. The 1st 
defendant raised no objection to this aver- 
ment in his written statement and no issue 
was framed as to the sufficiency or validity 
of notices. In tbe appeal memorandum, 
in the lower appellate Court, tbe point 
was. however, taken and the affidavit filed 
by tbe learned vakil for the appellant in 
that Court says that tbe point was argued 
before tbe Subordinate Judge; but no notice 
was taken by the Subordinate Judge of this 
contention, possibly because tbe point bad 
not been raised in the Court of first 
instance. 

Tbe first question then whioh arises for 
decision is whether it is open to tbe 1st 
defendant, now in second appeal, to insist 
npon the point being raised and considered. 
He has relied upon two oases, reported in 
Abdulla Rawutan, Pakkeri Mohommad 
Rawutan, Madarsah Rawutan v. Subha^ 
rayyar (1) and Subba v. Nagappa (2], in 
whioh questions of notioe were allowed to 
be taken in second appeal, when they 
were not taken in the lower Courts ; but 
these decisions were subsequently consi- 
dered by this Court in several cases, which 
have been brought to my notice and the 
view taken in the later oases is that though 
it is open to tbe Court to allow such a point 
to be taken in second appeal, it is not bound 
to do so; and it seems to me that ordinarily 
it should not allow it to be taken, because 
ifa point like that is allowed in second 
appeal, when it was not taken in tbe first 
Court, the result will be that tbe plaintiff 
will be prejudioed, as be. would lose the 
advantage of withdrawing bis suit, when 
be finds that his notice was not a proper 
notice and of bringing a fresh suit at once, 
after giving a proper notioe. The author- 
ities cited for tbe respondents are L. P. A. 
No. 102 of 1913. In re Armugam Pillay 
(3), Muthu Reddi v. Muthu Venkatapathi 
Reddi (4), Venkatappier v. Ramaswami 

(l) (1878-80) a Mad. 318. 

(g) (1889) la Had. 353. 

(3) (1919) 16 I. 0. 581. 

(1) (1916) 31MLJ361«(1916)2 M.W.N, ISO- 
ST I.O. 1-4 L. W. 168. 
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Aiyar (6), and Kunhu KiUtan Nair v. 
'Govin^n Namhuduri (6). In aU these 
•easesi it was held that the point shoald not 
be allowed to be raised for the first time in 
' Second Appeal. No doubt, as Mr. Menon 
points out, in Venkatappier v. Ratnaswami 
Aiyar (5) and Kunku Kuttan Nair v. 
•Govindan Nambuduri (6), some point was 
made of the faot that the question was not 
raised even in the lower appellatie Court ; 
but I do not think there is any valid dis* 
tinotion between a ease where the point is 
tiken in the lower appellate Court, but 
not in the Court of Ist instance, and a case 
where the point is taken iu neither of the 
lower Courts. If the point is to be treated 
as a necessary part of the allegation by the 
'plaintiff (the Lmdlord), which he should 
prove to obtain a decree in ejectment, it 
would not matter, whether it was not 
taken in the first Court or in both the lower 
Courts ; but that view has not been adopted 
' and I consider that the proper view is that 
when the point is not taken in the lower 
Courts, it should not be allowed to be 
taken in second appeal. In this case, so 
far as the property, for which patta has 
been given to the plaintiffs 2 and 4, is 
concerned, proper notice was given to the 
let defendant by the Government, before 
the pattas were issued to these plaintiffs. It 
is clear, therefore, that the principle relied 
upon by Mr. Menon that, when a landlord 
parts with a right of possession of his pro- 
perty to a third party, by either mortgaging 
or by selling away the property, he has no 
longer any right to give notice to quit, as 
the proper person to give notice is the 
transferee, as held in Wordsley Brewery 
•Company v. Halford (7) will not apply; 
for the English oases recognise that the 

• son who is the landlord and entitled to 
tessioD, on the date of the notice to quit, 
ne proper person to give the notice and 
that an assignee within the currency of 
that notice, can take advantage of the 
notice sent by his assignor and rely upon 
it, when he brings a suit for recovering 
possession. As regards the 3rd plaintifft 
it may be that there is some diffieulty, as 
the notice regarding his land seems to have 
■been issued, after the patta was granted to 
him. It is, however, very doubtful whether 
the principle laid down in Wordsley 


'<6) (1919) 10 lj.W. 187-631. 0. 617«-(1919) M. 
W.N. 648. 

d6) (1931) 18 L W 397-63 I, A 890. i 


Bretoery Company v. Halford (7) will 
apply to this case. That was a case, where 
an owner of a certain property had first 
given an oral lease to the defendant and 
subsequently during the continuance of 
that tenancy granted to the plaintiff a 
period lease of 14 years. After granting 
this lease, a notice to quit in writing 
addressed to the first tenant’s husband of 
the owner of the premises, as her agent, to 
deliver possession of the property, was 
served upon the tenant. The question was, 
whether that was a proper notice to quit 
and their Lordships no doubt held that it 
was not a proper notice ; but their reason- 
ing was as follows ; They held that, as 
soon as the second lease was granted, it 
took effect at once ; that the grant of the 
lease passed the reversion and not merely 
the allotment ” and that therefore the 
grantor had no longer any tight of posses- 
sion and could not exercise the right of 
giving notice to quit, to terminate the 
tenancy. The argument turned upon the 
question, whether the granting of the lease 
period amounted to the passing of the 
reversion or not, and their Lordships say, 
after discussing about some authorities : 

is said that some authorities are inoonsisteot 
with the view, that is, the view that it did pass 
and to some extent thej may be ; but even if that 
is so, we have to obooae between them all. We 
must hold that the reversion passed.” 

In the present case, the Government 
granted pattas to the plaintiffs. 

If there was an arrangement, as suggested 
by the Government Pleader, between the 
Government and the plaintiffs that the 
Government’s right to recover possession 
was to continue and that they shoald get 
possession from the tenant and band it 
over to the pattadars. the right to possession 
for that limited purpose will still remain in 
the Government, though pattas may have 
been granted. If this is so, I do not see 
why the Government is not the proper 
authority to issue the notice to quit. 

The point as to notice has not been 
tried ; it was not taken in the first Court 
and to allow it to be taken now will 
involve a fresh trial on facts. I do not 
think I am bound to allow such a point to 
be taken in second appeal. 

The second appeal fails and is dismissed 
with costs : one set. 

Appeal dismissed, 

(7) (1908) 90 L.U 89.. 
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Wallace, j. 


A. L. A. B. Arunachalam Ghettiar^through 
his authorised agent Pichappa Chettiar — 
(PdtitioDer) Plaiatiff. 

V. 

Latchumanan Chettiar and others — Res- 
pondents (Respondents and 3rd Respond- 
ent’s L. Rs. Plaintiffs 2 & 3 and deceased 
defendant and his L.R.) 

Civil R.P. No. 117 to 123 and 156 of 
1921, decided on 24:bh July, 1924, against 
the order of the District Munsif of Satur, 
in E.P. No, 93 of 1920. 


Limitation Act, Art. l82’--St!p-in-aii’^BaUa 
memo, not apf^lying for issue of process along with 
payment of process ^es for issue of wirrant is no 
step-in-aid. 

Paymeot of pcooe^s fees for the iesae of a war- 
rant of arrest in exeoution of a decree ie not a step- 
in-aid of exeoatton so as to save limitation, 
where the batta memo does not apply for iaeae of 
prooess, (9 Oal. 6il ; 23 Oal. 371 18 l.C. 455, 

Diss.) [P. 907, C. 1 ] 

E. Balasubramania Aiyar — for the 

Petitioner. 


Judgment: — Tbe short question for 
decision in all but two (0. R P. Nos. 
117 and 156 of 1921) of these Civil Revi- 
sion Petitions is whether the payment of 
process fees for issue of a warrant of 
arrest in execution of a decree is a step-in- 
aid of execution so as to save limitation. 

Tbe execution petitions under considera- 
tion were presented on 12th February, 1920, 
and tbe previous exeoution petitions were 
presented on 9tb January, 1917, more than 
three years before. In tbe course of tbe 
latter petitions batta memos, for warrant 
of arrest were put in on 2l8t February, 1917 
and 23rd March, 1917. Tbe question is 
whether the filing of these batta memos is 
a step-in-aid of execution. Tbe District 
Munsif held that it was not. Tbe decree- 
holders have put in these Civil Revision 
Petitions. The respondents, the judgment- 
debtors, do not appear. 

A step-in-aid of exeoution has been 
defined in Euppuswami Ghettiar v. Raja- 
gopala Aiyar (1) as an application which 
is not .an initial application for execution, 
butian application to take some step to 
advance an execution petition already 

1933 Mad. 79 «46 Mad. 466»43 M.L.J. 803 
16 M.L.W. 318-83 M.L.T. 37-(1933) 
M.W.N. 118. 


pending. Whether a formal application iir 
in all oases necessary is a matter of somff 
doubt. There is no direct authority’ 
whether a mere payment of prooess fees 
for an arrest warrant without a forma^ 
application for the issue of warrant is er 
step-in-aid ; but there are oases analogous- 
to this in which different High Courts 
take different views This High Court in 
Vijiaraghavalu Naidu v. Srinivasalu 
Naidu{2)hAS held that a batta memo, which 
applies for the issue of a sale proclamation 
and on which a sale proclamation is- 
issued is a step in-aid. From tbe report in 
that case it appears that the batta memo, 
itself asked that prooess may issue and tbo 
learned Judges in that case in oonsequenoo 
distinguish it from tbe Full Bench case in 
Malukchand v. Bechar Natha (3) in which 
there was nothing more than tbe payment 
of batta, there being no application either 
written or oral. Vijiaraghavalu Naidu v, 
Srinivasalu Naidu '2) followed tbe case in 
Amhica Pershad Singh v. Surdhari Lai (4) 
in which also there was an application for 
the issue of a sale proclamation. The 
previous case in Madras, Bellayya v. 
Jaganaiha (5) is inoonolusive, but seems- 
to have held that tbe payment of stamps 
for tbe transmission of records for the 
purposes of execution to another Court 
would not amount to a step in-aid unless 
there was^an application. Two Calouta oases^ 
seem to adopt rather a different view. In 
Badha Prosad Singh v. Sundar Lai (6) 
it was held that the deposit of costs for 
bringing property to sale is a step-in-aid 
without a formal application, and in 
Narendra Nath Padhari v. Bhupendror 
Narain Boy (7) it was held that the deposit 
of prooess fees for service of a sale proola- 
mation is in itself a step-in-aid. Anot^^^ 
Calcutta case reported in BhupenS^^^ 
Narayan Dutt v. Bajendra Nath Dutt 
follows these two rulings and holds that a 
payment of process fees paid at the 
instance of the Court after a notice 
bad been served and a sale proclamation 
issued, imported a request to tbe Court to 
proceed with the exeoution and tberefom 
was a step-in-aid. It is a little curious tbat- 


(3) (1905) 38 Mad. 399. 

(3) 11901) 35 Bom 639-3 Bom. L.B. 375. 
(1) (1881) 10 Oal. 851 (F.B.) 

(6) (1883) 7 Mad. 307. 

(6) (1883) 9 Oal. 611. 

(7) (1895) 93 Oal 871. 

(8) (1919) 18 I.O. 165. 
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the Radha Prosad Singh v. Sundar hil (6) 
and Narendra Nath Padhari v. Bhupendra 
Narain Roy (7) oases were not cited before 
the Fall Bench in Malukchand v. Bechar 
Natha (3) when other oases from the same 
volames were cited. In Sheo Prasad v. 
Indar Bahadur Singh (9) it was held that 
the payment of process fees for attachment 
without an application is not a step*in-aid. 
I think the case in Vijiaraghaualu Naidu 
V. Srinivasalu Naidu 12) indicates the then 
view of this Court that a mere payment of 
batta for process, where the batta memo, 
itself does not apply for tbe issue of process, 

* will not be a step-in aid, and I think that 
it is more essential in such matters that 
there should be uniformity of practice in 
each Presidency than that there should be 
unanimity in the views of different High 
Courts. 

In tbe present memo. I ffnd no prayer 
for the issue of process. I am asked to infer 
that there must have been one because tbe 
Court has under Order 21, rule 37, Civil 
Procedure Code, discretion not to issue a 
warrant at once. But there is nothing to 
show that if it did after deliberation or on 
application order the issue of a warrant, 
that application was within three years of 
the Esecution Petition of 1920. I am there- 
fora not prepared to interfere in these oases 
and dismiss the petition. 

In two oases which I excepted at the 
beginning — O.R.Ps. 117 and 156 of 1921 — 
the case for tbe petitioner is much weaker. 
Tbe process memos, there were merely for 
tbe issue of a notice to tbe 2od plaintiff and 
not to tbe judgment-debtors at all. Clearly 
this was not a step-in-aid of execution and 
these petitions are also dismissed. 

Petitions dismissed. 

|^^(190?) 30 Atl 179^5 A.LJ. S58«-(190d) 
A.W.H. 74. 


1924 Madras 907. 

SpBNOBR and KaMARASWAMI SASTRt, JJ. 

Bollapragada Subbarayadu and other s — 
Appellants- Defendants 

V. 

Valluri Narasimha Rao — Bespondent- - 
Plaintiff. 

A*A.O. No. 129 of 1921, decided on 
13th February, 1924, against the decree of 
the Additional Subordinate Judge of EUore, 
in O.S. No. 16 of 1920. 


LandlorA and tenant — Ejectment — Though 
tenant may fail to prove alleged permanent tenancy 
landlord must prove that tenancy was terminable 
and was validly terminated. 

The Uadlord before ejeotiog the tenant must 
prove that the tenanoy was terminable and was 
validly terminated. The burden is only then 
shifted to the tenant to prove that he has a 
permanent right of ocoupanoy. The burden which 
primarily lies upon the landlord is not aflectod by 
the failure of the defendant to prove tbe alleged 
permanent tenanoy. [P. 903. 0. 2 ] 

A. Krishnasxvami Aiyar — for tbe Appel- 
lant. 

N. Ramadoss~lov the Raspdm^ucs. 

Spencer, J.: — This suit was brought by 
the purchaser of the prooriefcary interest in 
Pedamamidipalli. a whole village in Ela- 
mancbilli Zamindari Estate to eject tbe 
defendants who are tenants holding plaint 
items 1 to 16 which were once part of a 
darimilla inam or failing the relief of eject- 
ment. to declare tbe plaintiff’s right to 
impose full rates of rents on tbe lands and 
to give the plaintiff a decree for recovery of 
rent at nine bags of grain per acre for three 
years The suit lands were granted about 
1819 to tbe defendant’s ancestors for rend- 
ering karnam service. In 1910, Government 
purported to eofranobise these lands and 
the plaintiff filed a suit O S. 16 of 1911 for 
setting aside the enfranchisement and for 
a declaration that tbe right of resumption 
rested with him and not with Government. 
In this suit be was finally successful in the 
High Court. Tbe present suit is for eject- 
ment of tbe defendants. Tbe lower Court 
gave tbe plaintiff a decree for possession 
with mesne profits. Defendants 4 to 8, 21 
to 34 and 19 appe&l. 

The facts of this case resemble those of 
Idubilly Siyyaddi v. Sri Raja Viswaswara 
Nissanka (1) with this difference, that there 
was an admission in that case that prior to 
tbe inam grant, tbe lands were ordinary, 
jeroyati lands, whereas here tbe question 
whether tbe original grant was a grant of 
land to be held on a favourable rate of rent 
or a grant of a part of the melvaram, or 
landlord’s share, depends upon tbe evidence. 
Beyond tbe oral evidence of one witness 
on each side, which is inconclusive, tbo 
evidence is entirely documentary. Each 
side has attempted to draw an inference in- 
tbeir favour from oerbaiu ancient doou*- 
ments called yadasts, ghoshparas and 
babands marked as Exhibit C Series, . 


(1) (1916) 18 M L.T. 143-80 I.O* 416. 
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Exhibit, C. 3 is the Yadast for fasU 1229 
correspoadiog to the year 1819. This 
shows an increase of four putties in the 
total oaltivated area of the village. It also 
shows for the first time the existence of 1^ 
putties 3 f service inam. For the appellant, 
Mr. Krishnaswami Iyer argued that a 
smaller standard of measurement mush 
have been adopted in measuring the lands 
for this year, and in proof of this theory, 
he .pointed to the excess in the area of vil- 
lag§^^^93. lakes, ohannels. etc., which are 
itemsil \\ke\y to be liable to sudden 
inoreasesr On the other hand, the respon- 
dent relies on this document to show that 
the service inama must have bean granted 
out of land that had been previously 
lying waste. It is difficult to say which 
is the right assumption to be made. On 
the other hand Exhibit G 1, the account of 
cultivation in fasli 1210, shows that the 
family of Bollapragada Kondaraju who 
was the defendants’ ancestor, possessed 
two putties of jeroyati land in addition to 
one-fourth dumbalu inam. The Subordin- 
ate Judge is in error in his observation 
that these accounts do not show that 
Kondaraju was cultivating any land in 
Padammidipalli as jeroyati land before the 

grant. 

In this state of the evidence, it is argued 
for the respondent that recent decisions of 
the Privy Council and of this Court have 
unsettled the principles upon which Idubilly 
Slvaddi v. Sri Rajah Viswasioara Nissanka 
(1) and Gajapathi Maharaju Garuv. Sondi 
Prakalada Bissoyi Raju (2), were decided 
and that now the burden is on the tenant 
to show that he was granted a right of 
Kudivaram when the inam grant was 
first made. The most recent decision of the 
Privy Council is that in Privy Council 
Appeal No. 46 of 1922 in which they say 
that “ it cannot now be doubted that when 
a tenant of lands in India sets up a 
defence that be has a right of permanent 
tenancy in the lands, the onus of proving 
that he has such right is upon the 
tenant. ” In Suryanarayana v. Paianna 
(3) Privy Oouncil laid down that there 
was DO presumption that at the date of 


<(9) (1913) 14 M.L.T. 66a«ai T.A. 833 = (l914) M. 
W.N. 179. 

3) (1918) 41 Mad. I0ia = 45 1.0. a09«=a5 M-L.T. 
a0 = (19l8) M.W.N. 869-33 O.W.N. 379 = 
9 li.W. 136-a9 0 L.J. 163-36 M.Ii J. 686 
-31 Bom. L.B 647-48 I.G. 689-(1919) 
M.W.N. 463 (P.O.). 


the grant of an inam, there were any 
tenants holding lands with any rights o£ 
oooupanoy by custom or otherwise. It ie 
also true that no permanent right of oooa> 
pinoy arising oat of the enactment of 
section 6 of the Madras Estates Eand 
Act I of 1908 in favour of holders of ryoti 
land in an estate can be availed of by 
holders of service inaras, as such lands are 
expressly excluded by section 3 (16) (c) 
from the definition of ryoti land so long as 
the service tenure subsists. Upon resump- 
tion of a service inam if the land is inoor* 
porated, among the ryoti lands the person 
let into possession would acquire an ooou* 
panoy right by virtue of section 6. Bat 
in the present case with the exception of 
items 7 and 8, for which the plaintiff says 
that jeroyati pattas were issued by mistake, 
there is oo admission on the part of the 
landlord that the lands became “ ryoti " 
lands when they were disannexed from 
the burden of service. It has however been 
made clear not only in 18 M. L. T. 142, 
but also ia Muihmami Aiyar v. Naina 
Ammal (4), that when a plaintiff seeks to 
eject a defendant from possession on the 
ground that the latter is bis tenant whose 
tenancy has been terminated, be must 
prove not only that the defendant is his 
tenant as alleged, if that is denied, but 
also his right to eject. In order to prove 
a right to eject, be must necessarily show 
that the tenancy is a terminable one and 
has been validly terminated. This onus is 
unaffected by any defence of permanent 
rights of occupancy that the defendant 
may set up but fails to prove. The prin- 
ciple that in a suit for ejectment the 
plaintiff must first prove his right to eject 
before the onus is shifted to the defendant 
to prove that he has a permanent right^f 
occupancy has been recently re-affirm 
Venkatarangayya Appa Rao Bahad 
Marampudi Baji Raju (5) which was 
this a case of a resumption of service 
inam. 

Mr. Rama Doss argued that in the pre- 
vious suit it was admitted that the land 
was granted as inam. The suit was 
between the Zaniindar and the Govern- 
. ment as to the letter’s right to enfranobtse 
and the ryot was only a pro forma defen- 
dant. As observed i n Gunnaiya'n v * 

(4) (1918) M.W.N. 319 = 43 I.G. 977-7 

(6) 1934 Mad. 93-45 M.W. 238-11923) M.W.W* 
756-19 M.L.W. 6l9t 
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Kamahchi Aiyar (6), fcbe praotioe of 
Governmenb upon enfranobiaement is to 
impose full assessment and not to disturb 
ezisbing possession. Therefore the use of 
the word" land" in the written statement 
of the tenant in this suit is inoonolusive. 
In the present case the plaintiff having 
oome into Court with a prayer to be put in 
possession of lands in defendants* oooupa- 
tion has failed to prove that the defend- 
ants are holding those lands upon a 
tenancy which is terminable and has been 
determined. 

The lower Court was therefore nob 
justiffed in giving the plaintiff a decree for 
the first relief asked by him and the lower 
Court’s decree directing delivery of posses- 
sion of items 3 to 16 must therefore be 
modified. In lien thereof the plaintiff 
will have a decree for recovery of the full 
assessment of the land at the rates to be 
determined under the seventh issue which 
the lower Court has left undecided. The 
appeal is therefore allowed and the suit 
will be remanded for deciding the seventh 
issue and giving the plaintiff a decree for 
rent in accordance without decision upon 
the other issues in the case. Costs in this 
Court to be borne by the respondent. 
Costs in the lower Court will abide and be 
provided in the final decree. 

Kumaraswamy Sastri, J.: — I agree. 

Appeal allowed. 


(6) (1909) 36 Mad. 339. 
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Spencer and Dbvadoss, jj. 


Ottapurakkal Thazhaih Soopi — Appel- 
^nt-2nd Defendant. 

P 

Koobhalantavida Parkum Ohakhan Ab' 
dulla and others — Bespondants- (Plaintiffs 
1 and 3 to 10 and Defendants 1 and 3 to 5). 

A. A. O. No. 310 of 1921, decided on 
2l8t March, 1924, against the decree of the 
Subordinate-Judge of Tellicherry, dated Slat 
March, 1921, in O. S. No. 21 of 1917. 

Malabar Law'-Powers of Earnavan— During 
continuance of partnership by harnauan with stran- 
gers, junior members are bound by karnavan's 
agreement, but not after dissolution. 

Oa dissolution of a partnership the Earnavan of 
a Thavazi aooepted a smaller portion of the assets 
of the partnership than be was entitled to* under 
the terms of the partnership, from the partners 


who were atrangeea to the thavaai. Oaa'euitby 
the junior members to set aside this arrangement. 

Beld, that though the jnnior members were 
bound by agreements made by the karnavan during 
the ooDtiouanoe of the business of the paitaership 
etui after the dissolutiou they were not so bound. 
[P. 909, G. 9 and P. 910, 0. 1.] 


C. V. Ananthakrishna Aiyar and T. S, 
Viswanadha Aiyar — for the Appellant. 

A. Krishnaswami Aiyar, P.S. Narayana- 
stoami Aiyar and P. S. Ramachandra 
Aiyar — for the Bespoodents. ^ 

Spencer, J. : — The parties /plaa 

governed by the Marumakkalih « J law. 
The 2Dd defendant appeals, 'jrbe 2Dd 
defendant and one Alipi Haji, now dead, 
were carrying on a timber trade, ^n 1896, 
the 2nd defendant took his son, the Ist 
defendant, as a partner, and a partnership 
agreement was drawn up, which is'Exhibit 
A, dated 9th February, 1896. Under this, 
each of tbe partners bad a i^rd share in the 
profits of the timber trade. The assets 
contributed by the Ist defendant were the 
putravakasa property of tbe tavazhi, con- 
sisting of himself and the plaintiff, tbe 5th 
defendant and her children (plaintiffs 5 bo 
9) and the wife of the 2nd defendant. 
The tavazhi propfJHy was thus invested 
in the partnership trade, the let defendant 
being the karnavan of tbe tavazhi. In 
such a case, each member of the tavazhi 
does nob himself become a partner ; but as 
held in Bamanathan Chetty v. Yegappa 
Chetty (1), and Gangayya v. Venkata- 
ramiah (2), the manager of the family is 
the trading partner and represents the 
interests of tbe joint family. That being 
the case, the members of the tavazhi would 
have no right to interfere in the manage- 
ment of the affairs of the partnership, so 
long as it was a going concern. But in 1913, 
tbe partners entered into an agreement (Ex- 
hibit 0.), to dissolve tbe partnership and to 
have a partition deed drawn up. They also 
made a temporary arrangement for the 
allotment of tbe elephants, which were 
used in tbe working of the timber trade. 
The dissolution of the partnership, agreed 
to at that time, was finally embodied in 
Exhibit 1, dated 22nd November, 1914, 
under which the 2nd defendant was given a 
half share, instead of ird, on account of hia 
extra exertion and bis supply of funds^ 


) (1916) 19 M.D.T. 66“(1916) M.W.N. 81*39 
1 0 497 * 30 M.D.J* 941. 

) (1917) 41 Mad. 464*34 M.D.J. 971*99 M.D«T» 
^ ' 627=(l917i M,W.N. 806*431.0. 9*6 L.W. 
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AUpi Haji agreed 6o take ooe quarter and 
the let defendant also took one quarter. 
This suit was instituted to declare that that 
arrangement is not binding on the members 
of the tavazhi and to reoover their rightful 
share. 

It is obvious that the Ist defendant as 
Karnavan had no right to surrender the 
interest of the tavazhi without any oonsi- 
deration, as this amounts co an alienation 
, of ^avazhi property, and as he was in a 
hducP^*<H position, the plaintiffs represen- 
ting ‘iil It.'^^hi are entitled to follow the 
tavazhTi^'* G>rty into the hands of those in 
whose fayour it has been alienated. The 
objeobion«<>that this suit will not lie on the 
ground that the plaintiffs are not members 
of the partnership and have no voice in the 
direotion of the partnership affairs is 
answered by showing that at the time when 
the suit was instituted, there had been a 
dissolution of partnership. Tn Watts v. 
Driscoll (3), it was held by the Court of 
Appeal, that the assignor of a share in a 
partnership is not bound by any agreement 
made by the partners themselves on a 
dissolution of partnership by which the 
amount or value of share is altered. 
In the English Partnership Act of 1890, 
section 31 makes it clear that an assignee 
cannot interfere in the management of 
the affairs of the partnership, but upon 
dissolution he is entitled to take bis 
assignor's share of the assets and to have 
an account from the date of the dissolu- 
tion. The same principle ^as follow- 
ed in Ohidamharam Chetty v. Karuthan 
Cketti (4). That was a case of sub-partners 
and the learned Chief Justice observed that 
in the absence of any settlement between 
the partners before dissolution, which of 
course would be binding on the sub-partner, 
the sub-partner after the dissolution is 
entitled to have an account taken to asoer* 
tain the share of the partners under whom 
he claims as without such an account it 
would be impossible to say wbat he was 
entitled to. The objection to the maiotain- 
ability of the suit thus fails. 

On the merits, it is urged for the respond- 
ents that the lower Court should have 
found on the evidence that there was a 
settlement by arbitrators by which the 1st 
defendant’s and AUpi Haji's shares were 

(3) (1901) 1 Oh. 394 = 70 L.J. Oh. 167 = 84 L.T. 97 

= 49 W.R. 146=17 T L.R. 101. 

(4) (1920) 39 M.L J. 511 = 98 M.L.T. 138 = 58 

I.O. 80=19 L.W. 444. 


reduced after looking into the accounts and 
the 2ad defendant’s share was increased. 
The Subordinate Judge has held that the 
alleged mediation was a fiction. We have 
referred to the evidence of the defence 
witnesses. They do not say that in consi- 
deration of the extra contribution made by 
some persons definite sums were allotted to 
those partners who had contributed most, 
but they say that, before the net assets 
of the partnership were ascertained, there 
was au agreement that 2ad defendant 
should take half of the whole assets and 
that the other partners should take each a 
moiety of the remainder, as the arbitrators 
thought it was proper to do so. Unless the 
adult members of the tavazhi consented to 
such an arraugemenb, they would not be 
bound by the Isb defendant’s action against 
their interests. The witnesses do nob speak 
of any such consent being given by other 
members of the tavazhi. D. W. 1 and D, 
W. 3 say that the Ist plaintiff was present 
at the mediation. Nanu Menon, the fifeh 
witness, who is supposed to have settled 
it, says that the 1st plaintiff was present 
but he was not consulted and did not 
raise any objection. The Ist plaintiff baa 
stated that he did not know about any 
mediation by Nanu Menon and he was not 
cross-examined as to whether he was pre- 
sent on that occasion. D. Ws. 2 and 3 say 
that they did not see Nanu Menon that 
day. 

It has not been shown that there was any 
occasion for arbitration on account of any 
disputes between the partners. The 2Dd 
defendant has not gone into the witness 
bos and given bis acoouot of what 
happened. 

On the whole, we see no reason to differ 
from the Subordinate Judge’s oonolusio|M^ 
that there was no regular arbitration in 
matter. The lower Court’s judgmel^® 
awarding plaintiffs 1 and 3 to 10, on behalf 
of themselves and defendants 1 and 5, 1/6 
of the properties given to the 2nd defendant 
is therefore correct. The decree provides 
that the 2od defendant do deliver up 1/6 of 
the properties given to him, as shown in 
schedules A and £, and if it is not 
available, to pay their value Rs. 27,502- 
There is no question of the immoveable 
properties being available or not available. 

The memorandum of objections raises 
the question whether 1/6 of the properties 
should not have been partitioned and 
delivered. The decree will be amended by 
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directing fcbati the Sod defendant do deliver 
up 1/6 of the immoveable properties and 1/6 
•of the moveables and providing that if any 
moveables are not available to be delivered, 
1/6 of their value as found by the Oommis* 
sioner shall be paid by the 2ad defendant, 
or as ascertained in execution, if the 
Oommissioner baa not already valued any 
•particular item. With this modification 
the appeal is dismissed with costa. 

The division of both immoveable and 
moveable properties may be made in 
•execution. 

Upon the memorandum of objections, the 
respondents will recover Bs. 265, the 

1 difference between the amount of Court-fee 
which the appellants actually paid and the 
amount they ought to have paid. Vakils* 
fees to be calculated on the correct amount 
«b which the suit ought to have been 
valued, namely, Rs. 55,000. 

Decree varied. 


1824 Madras 911 (1). 
Wallace, j. 


Minnekanti Kotayya and others — Peti> 
^tioners. 



Telaprolu Krishnayya and others — Res* 
rpondents. 

Civil R. P. Nos. 965 and 966 of 1923. 
decided on 18th February, 1924, against the 
'Order of the District Court of Guntur in 
O. M. A. No. 17 of 1923. 

Oiv, Pro Codtf, S, Jlo-^Order without any 
prayer and not justified by law should be set aside. 

Where withoafc a prayer for eale the Gonrt 
•ordered the eale without purporting to aot under 
rfi. 161. Oiv. Pro. Code. 

the ordec ehonld be revised. [P. 911, G. 3.] 

Raghava Bao — for the Petitioners. 

Judgment : — There was no prayer 
.^before the District MunsiC by the peti- 
tioners for the sale of the lease, and be 
was* not therefore justified in making his 
orders on the assumption that there was. 
If his order is to be taken as one passed 
under Order 40 as, if one takes the form of 
the petition it should be, then the District 
Munsif by the manner of his order deprived 
the present petitioners of the right of appeal 
to the District Court. If his order was 
passed i under seotion 151, Code of Civil 
frooedure, it does not purport to be so 


passed and as I have noted, purports to 
rely on some prayer by the present res- 
pondents whiob was not in existence. In 
these oiroumstanoes, I think the proper 
order to be passed is. to revise the District 
Munaif’s order and direct him to pass an 
order in accordance with the relief whiob 
be is asked to grant. 

Some question of the existence of a 
covenant to renew in favour of the present 
petitioners, was raised before me. Th^e 
is no material here on which I can d ^de 
if it exists. If it does, I thiDk^h^ ^ion 
of the leasee would nob be ad^ The 

petitioners, if they have such . 
their favour, can now put it forwa ' Wn the 
first Court. \ 

Pebitiouers will get their costs on one 
petition. 

Petition allowed. 


1924 Madras 911 (2). 
Madhavan Naik, j. 


Earapurathirikkam T. C. Rama Kurup — 
Appallanb-Plaintiff. 

Pudottal Thmasil ^yfwi Kunhirattan T. C. 
Ryru Kurup — Resp^dent- Defendant. 

S. A. No. 1407 of 1921, decided on 
16bh April, 1924, against the decree of the 
Sub- Judge of Tellioherry, in A. S..No. 72 
of 1921. 

Land Acquisition Act. 8* 55— Sals by CoUeeior 
through Tahsildatt of lands acquired lor, but 
relinquished, by Railway Company is valid— ’Non- 
observance of conditions as to mode of conduethtg 
the sale does not necessarily render the sale invalid. 

The GoIIeotor of a Distriot oau effeot the sale 
himself or through the Tahsildar of the Taluk iq 
which the lands acquired for the Railway Company 
and subsequently relinquished by the Railway 
Company are situated. The non-observanoe of 
eome of tbe rules whiob were in the nature of 
iostruotioDB as to the oonduot of the sale to tbe 
Offioer oonduoting tbe eale, does not render the 
sale void in the abseooe of frand, misrepresenta- 
tion or mistake in tbe oonduot of the sale. The 
non obssrvanoe io this case was as to the condition 
as to public auction and tbe preference to be 
given to tbe adjoining land-owner. [P. 913, Ce. 
1 and S.] 

K. P. M. Menon — for the Appellant. 

S. Ramaswami Aiyar and V. P. Karuna^ 
kara Nambiar — for the Respondent. 

Judgment : — The plaintiff is the appel- 
lant. His suit is to recover possession of 
B. Class lands, relinquished by the Railway 
Company and included in Survey Noa. 
65-B l and 65-B-3 of Azbiyur Amsom, 
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These lands were first sold to bha defendant 
by the Tahsildar and possession was given 
to him. Afterwards, on an objeobion raised 
by the present plaintiff, the sale to the de- 
fendant was oanoelled and the plaintiff was 
given these properties, with right to recover 
them from the defendant. The qaestions 
for determination are : (1) whether the 
defendant has obtained a valid assignment 
of the plaint properties ; and (2) what is 
legal affeob of the subsequent assign- 
mei^ of these properties to the plaintiff. 

p^ ant baa got a valid assignment 
of bho^pyr- (^;properbios, it follows that the 
subsaqUyo'^ of the same pro- 

perties^^ the plaintiff can give him no 
right /fei' recover possession. Both the 
Courts Delow found that there was a valid 
assigDDQent' of the plaint properties to the 
defendant and have dismissed the plaintiff’s 
suit. 

Mr. Menon for the plaintiff-appellant has 
argued that the Tahsildar, who sold these 
properties to the defendant, had no au- 
thority given to him by the Collector, to 
sell them to the defendant ; (2) that even 
if be bad the authori^yg, the Collector, who 
was the agent of the C^^ernment for effect- 
ing the sale of the c^^nquished Railway 
lands, under the Board’s Standing Order 
No. 90, Cls. (4) and (6), had no power to 
delegate his funotion to the Tahsildar and 
therefore the sale by the Tahsildar is in- 
valid : and (3) that since, in conducting 
the sale, the Tahsildar contravened some 
of the special rules, under the Board’s 
Standing Order, the sale to the defendant 
of these lands is invalid. 

Exhibits I, II and III are the proceed- 
ings relating to the sale of these lands. As 
regards the first point, a perusal of Ex. II 
makes it quite clear that the Tahsildar bad 
power given to him by the Golleotor to sell 
them. 

The next point for consideration is 
whether the Collector could validly dele- 
gate this duty of selling the lands to the 
Tahsildar. In my opinion, this is not a 
case strictly speaking of delegation at all. 
It is admitted that the Golleotor has the 
power to effect the sale himself. The 
Collector having decided to sell these lands 
has entrusted the purely ministerial work 
of carrying out the sale to the Tahsildar. 
1 think this in law be is entitled to do. 

It is next argued that the Tahsildar, 
V7ben be carried out the sale, did not 
observe some of the rules relating to the 


% 

sale. It was stated that ha did not sell 
these lands by public auotioo, as he is 
bound to do, under the rales and that at 
best with regard to one of the Survey 
numbers, viz , 65 B-3, he did nob sell it to 
the adjoining land-owner, that is to say, 
that the defendant is not the adjoining 
land-owner to whom he ought to have 
sold it. I am not quite sure whether 65 
B/3 is not oontignous to the defendant’s 
land, because it was stated at the bar that 
it does not seem to touch it at one point. 
However, 1 do not think that the non-ob' 
servance of these rules can make the sale 
to the defendant absolutely void. It is 
admitted that the sale was not affected by 
fraud, or misrepresentation, or mutual mis- 
take. Exibit II shows that the Tahsildar 
acted strictly within the scope of his au- 
thority. Id my opinion the rules violated 
are nothing more than instructions to the 
officer disposing of Railway B class land. 
They do not in any way, define the scope 
of the authority of the officer oonceroed in 
making the sale. As pointed out, by their 
Lordship in Sappani A sari v. The Collector 
of Coimbatore (1). 

’* Uoieas the dietiootioo between eo muob of the 
rules as is really in the nature of a power-of- 
attorney defining the scope of the authority of 
Dbarkbast Offiosca and the rest which ace really 
in the nature only of inetruotioos to such officers, 
while ezecoising the power conferred upon them, is 
folly recognised and enforoed, the entire body of 
Dbarkbast rules will beoome unworkable in OivU 
Courts”. 

In The Secretary of State for India v. 
Bundeppa of Konakondla (2), it was held 
that a grant of land on dbarkbast by an 
authority competent to make such grant, 
cannot, where no fraud has been practised 
in obtaining such grant, be set aside, on 
the ground that it was not made in the 
manner prescribed by the Board’s Standi 
Order. The offer of the defendant iu t 
case, was accepted by a duly authori 
officer and that acoeptanoe was communi- 
cated to him and he was also put in 
possession of the properties. In view of 
these authorities, I do not think that the 
sale to the defendant can be said to be 
vitiated by the non-observance of these- 
rules. 

It follows therefore that the defendant 
has obtained a valid assignment of the 
plaint properties and that the subsequent 
assignment of them to toe plaintiff is 

(l) (1903) 36 Mad. 743-^13 M.D.J. 417. 

(3) (1909) 33 Mad. 300 = 6 M.L.T. 31 = 1 1.O. 76- 
19 M.li.J, 306. 
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invalid ; in any event, in view of Exhibits 
Oand 0-1. &he aaaignmen6 of 66 B-1 to the 
defendant will stand. . I dismisa the second 
appeal with costa. 

Appeal dismissed. 


1924 Madras 913. 

Odgers and Wallaob, jj. 

The Secretary of State for India-in- 
Council, represented by the Collector of 
Salem — Appellant (Defendant). 


V. 


T. V. Raghavaohariar — Hespondent. 

S. A. No. 334 of 1921, decided on 22Dd 
January, 1924, against the decree, dated 
the 22nd July, 1920, of the Sub Judge of 
Salem, in A. S. No. 118 of 1920. 


ia) Oiu. Pro. Codo, S, 100 queilion of 

jaet and law cannot be raised for tka first lime in 
appeal* 

Where a party elaims to have riparian tights for 
she first time ia appeal. 

Held, he should not be allowecl to put io the 
Claim as it ia a mixed question of Uvr and faot. 
{Pe 916^ Oe 1|] 



(b) Madras Act III of 1905 -Omni of vatta does 
not pass toith %l rights of Oovernment porarttboke. 

^ Through the patta lands o( the plaiotifi passed a 
jungle stream and then emptied itself ioto Govern- 
meat irrigation source. When the Government 
granted patta the stream was not separately 
demarcated and epeoified as Government poram- 
boke- The plaintiff dammed the stream and used 
the water for raising wet-crop on his dry lands and 
Government levied water cess for the same. 

Beld, the grant o^ the patta did not carry with 
it the grant of any Government poramboke already 
eziiting io the field and therefore the Government 
were Justified io levying water-oess. (31 I.C. 982 
Disf). The patta was not a document of title or a 
deed of grant but merely a record of demand by 
Government, of a certain amount as land revenue 
ox a oertaiu area. [P, 914, C. 2 and P. 915, O. 2.1 


being placeJ on a passage in a jadgmeofc in 
Kalianna Mudali v. Secretary of State (l) 
which runa as follows : — 


'* As to the olaim to levy water-oess, these rills 
tun through plaintiff’s pasta land, and their beds 


nave not been separately demarcated as poramboke 
they are part of the patta laud and not the pr 
petty of the Government, and therefore the wa 
course cannot be said to belong to Government 
decided day before yesterday in Appeal Suit Nr' 
of 1910 (on the file of the High Court).” 



The Government Pleader — for Appel- 
nt. 

T. R. Vijiaraghavachariar — for Eav 
pondenb. 

A-yling^, J.; — This second appeal 
out of a suit for recovery of wafcer'^j^® 
alleged to have bean illegally levi^* .-Z 
Government. It appears that the V* 
took the water on account of wl'^° 

0688 was levied from a ohann^’ 
passed through his patta land, 
separately demarcated as poratp*®^®* ^ 
faot has been treated by bol^ lower 
Courts as conclusive again^^ .Government 
as to the legality of the I reliance 

1924 M/116 / 


The learned Government 
second appeal argues 
(which is not reported in 
needs re-oonsideration. ^ 

I was a party to it, thougW^a®* (- 
necessary to say that aftet^Q oa&t 
nearly eight years, my 
is of no assistance. I thinlC^Qr casesV. 

in any attempt to apply fact tha/r 
strict regard must be h^:^lls ’’ feeding 
we were there dealing wH/Cion chatrl^s. 
a pond, and notartifioi^^ Dictia^hAV as 
“Bill*’ is defined in the Jonel O' Afivulefe 
a small stream, bro'ifc arti&f* )ll origin, 
implying a natural. '^dgm6r-'?i?rn Appeal 
and a reference tgCO whr^C is quoted, 
Suit No. 113 i/dealb wt-il the owner- 
shows that the,^ rjyerf aU, jd the water 
ship of the be^. In as natural 

flowing ove^rnod, ^ i'^not at present 
streams are Jqq doqbt)'‘tfie correctness of 
see any re'^rbifieial irrigation channels 
our deoisi'ffially 'different footing. When 
stand onfall, they, are frequently not 
these a^demaroabed as poramboke ; but 
separa^aoter^as poramboke is not affeot- 
their fe omission to do so. The learned 
ed bjoaenb Pleader refers us to the follow- 
^^'is^age in the Settlement Register of 
iK*&uib village fExhibib IV) : " It must be 
Ibinobly borne in mind that at the 


jvty — 

i/riginal Settlement, a deduction of 25 per 


bent, has been made from the gross produce 
on account of unfavourable seasons and 
on account of any roads, channels, banki^ 
paths, etc., that may have been measured 
in with the cultivated area. The fact of 
the inclusion, therefore, of any Government 
poramboke in any re-survey field nob 

confer on the oulbivator of that field the 
right of entering on such poramboke or of 
in any way interfering with it and any un- 
authorized encroachment on such poram- 
boke will be severely dealt with.” 


( 1 » ( 1916 ) 311 . 0 . 982 . 
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It will bo appareoti from this tha& tho 
faoti that the ohannel forms part of a survey 
number held in patta without separate 
demaroation does not, by itself, show that 
the said ohanuel is not a poramboke 
ohanoel. 

The ruling in Kalianna Mudali v. Secre- 
tary of State (IJ does not therefore conclude 
the case, and I would call upon the Sub- 
ordinate Judge to submit findings on the 
issues r^n the evidence on record in the 
light above remarks. Findings 

sboulc^^ij. K^Witted by July 16th ; seven 
days ’ ^ ^/Iwed for objections. 

agree. 

. ^^jind the following judgments 
ri^bt.( * ^ 1 0.10 

f.e oelivered.j 

Odgers. J.: — This suit was brought by 
the plaintiff against the Secretary of State 
in Council to recover the amount of water- 
cess charged on the plaintiff because the 
plaintiff took Government water to irrigate 
his^'^gdry lands. The District Munsif 
founv ^jjj^that the water-course could 
not bi..^g^aid to belong to Government 
and tbis\^^8 upheld by the Subordinate 
Judge, bo', ^he lower Courts relying on 
the diQoisioT^Q Kalianna x^udali v. Secre- 
tary of to which fufther reference 

will be made. ^ appeal was heard origin- 
ally before J., and myself and the 

case was remjtf. gl Jio the lower appellate 
Court for fresh findings on all the issues. 
It was then submitted by . the learned 
Government Pleader that tbe decision in 
Kalianna Mudali v. Secretary of State (1) 
required reconsideration and we pointed out 
in our judgment that the case relied on was 
concerned with rills feeding a pond. We 
pointed out, however, that small natural 
streamg are frequently not separately de*; 
marcated as poramboke but their oharaoter 
as POramboke is not affected by the omis- 
sion to do so ; and we also pointed out 
that it was apparent from the passage in 
the Settlement register of the suit village, 
Exhibit IV. that the fact that the ohannel 
forma part of a survey number held in 
patta without separate demarcation does 
oot by itself show that the said channel 
is nob a poramboke ohannel. We held 
bhat the ruling in Kalianna Mudali v. 
Secretary of State (1) did not conclude 
the case and, as stated, called upon tbe 
lower' appellate Court to return further 
findings on all the issues. This the lower 
appelate Court has now done, and the 
finding still is that the plaintiff did not 


take water to his survey uumbera front' 
any Government source. The learned Sub- 
ordinate Judge, relying on the fact that it- 
was not an artificial irrigation channel and' 
that therefore in bis opinion the decision in' 
Kalianna Mudali v. Secretary of State (1) 
supported tbe plaintiff, was apparently 
of opinion that if tbe lands on either side 
of the channel were the patta lands of tbe 
plaintiff, it must be held that tbe channel 
and its water were included in tbe patta. 
This in fact is a point relied on for the 
plaintiff before us. It was urged as a pre- 
liminary point that this question is purely 
one of fact and cannot be raised in second 
appeal. But in my opinion, tbe grounds 
of tbe reasoning of the learned Subordinate 
Judge must be examined to see if they are- 
supportable in law ; and if they are not, it 
follows that his inference of fact from them 
can also not be supported. The plaintiff 
began by denying that there was any odai- 
(stream) running through his land at all. 
This has been found to be absolutely false* 
and 1 have no hesitation in concurring. As a 
matter of fact, tbe stream or channel runs 
through survey Nos. 13 and 17, tbe 
plaintiff’s patta lands, to tbe south and 
falls into a tank in the railway poramboke, 
wbioh there is reason to think is a Govern- 
ment irrigation source. The passage in the^ 
Settlement Register has been already 
referred to and it occurs also in the 
preamble to the patta. It is perfectly clear | 
that a patta is merely a bill for rent and is j, 
in no sense a grant or conveyance of tbe » 
land referred to therein. See Secretary 
of State V, Kasturi Beddi (2), and Muthu 

VcBTci VandoycLyi v* SscvctfiTy of Stiitc (3)* 

It is also clear that the land, and it was 
admitted, the water channels were poram- 
boke before the grant of patta. Tbe provi- 
sions of the Madras Act III of 1905, sea 
tion 2 which have been discussed in a varia 
ty of oases in this Court lay down that all 
rivers, streams, etc., and water-courses 

are and are hereby 

declared to be the property of Government 
except as may be otherwise provided by 
any law for the time being in force subject 
to the natural and easement rights of other 
landowners and to all customary rights 
legally subsisting with regard thereto.” If 
tbe pattadar has not prescribed against 
Government for the use of the water in 


(9) (1909) 96 Mad. 968 = 31 M.D.J. 453. 
(3) (1906) 99 Mad. 461 = 1 M.D.T. 976. 


Siadras 


■toiB ohaDnel or for the ownership of the 
bed tbereoDi 16 is clear that be has no grant 
of Buob rights contained in his patta. Such 
-streams as the one under oonsiderabion 
have in my opinion been expressly excepted 
from the grant. It has been said by the 
Privy Gounoil in Prasad Row v. Secretaty 
of State (4), that with regard to the true 
meaning and construction of the Act, 
various difficulties arise and those diffionh 
ties are evident from the conflict of opinion 
that has arisen in this High Court with 
regard to it. For instance, in the judgment 
of Abdur Kahim, J., in Ohinnappan Gketty 

11 ’ 0 / State ( 5 ), he points out 

that the rights of the Government 
in water are in connection with its 
position as a landowner may be deduced 
irom the use of the words ' other land- 
owners ’ in the saving clause"; so it appears 
to me that, if the ownership of the banks 
of the stream is still vested in Government, 
it cannot be said that the pattadar has any 
Tights of ownership in the water thereon. 
This is pointed out by Sadasiva Aiyar, J., 
in Secretary of State v. Janakiramayya (6) 
wherein he says: " Kyotwari lands stand 
on an entirely diflerent footing from 
2amindari and Inam lands as Government 
has not lost proprietary rights over ryotwari 
land. That ryotwari land continues to be 
Government land,. ..Thus the Government 
treats itself as owner of its ryotwari 
tenants' lands while it treats the Zamindar 
and Xnamdar as owner of the lands in per- 
manently settled estates." In Kandukuri 
Mahalakahmamma Oaru v. Secretary 
of State (7) Miller and Munro, JJ.. held 
that under section 2 of Act III of 1905, 
where the channel or river, which is 
tbe flowing body of water, is not shown to 
elong to a private person, it belongs to 
fovernment although private persons, may 
be proprietors of the bed. The ripariac 
proprietors have easement rights, but the/ 
are not on that account owners of 
channel, and they cannot use water wt^^ \ 




(4) (1917) 40 Mftd. 886-44 I. A, 166 — 84 

144-22 M.Ij.T. 76-16 A.L.J. 697^^^ 
W.N. 1039-(1917) M.W.N. 

Ii.R. 761 = 6 L,W. 340-9 Pat. L.^‘ 

41 LO. 98 — 96 O.D.J. 990 (P, G ’ 

46). (1919) 49 Mad. 989-36 M.L.J. 194/^8 M.L.T, 
191-n919) M.W.N. 190-49^'O* 678- 

.( 6 ) (191«f9^.nfj!^M-3 L.W. 76 -18 

377-80 I.O. 609- (1916) M.W.N. 671 

(PeBa) ' 

41910) 84 'Mad. 396-(19ir M.W.N. 696- 
S'M.L.T. 889-8 I.O. 67 638. 


s belongs to Government free from cess in the 
t absence of an engagement with Government 
1 to that effect. They laid down that section 2 
1 declared that subject to the natural rights 
i of other landowners, all standing and 
3 flowing waters which are not the property 
t of anybody else are the property of Govern- 
3 ment. This case came on appeal to the 

, Privy Council in Prasad Row v. Secretary 

* of State (4) where their Lordships rejpgnize 
i the difference in the law of this Adenoy 
i as to the rivers and stnV^ to the 

i English law and say tbai Iquit^ 

r possible that it recognizds somt Vip/f 
i rights on the part of Goverju-hi/nn \ 
i water flowing in rivers and sfireams*^^* 

Again, in Secretary of State y 

Pandara Sannadhi (8) Abdur Babim, J. - 
held that "in order to justify ■ * 

of cess under this Act. it roust fjo , 

that the irrigation is caused by water 

supplied or obtained from » ^*1?! 

belonging to the Goverofljsp^' 

not understand the precisions of Act 111 

of 1905 as laying 

those streams ap^ riVers ituwhioh tbe 
riparian rights 'of 

owners of land esot,,S a separate 

and independent propriebf aU right in the 
water subsist# ..<'»n|vernm6nt en- 

titling it t'’ owners 

of the lao^ 

it choose' ^®® water." 

This Srinivasa Aiyan- 

gar, J. °° *’^® ground that the 
plainti# drawing off the same 

quarv#*^ water from time immemorial 
but rsfused bo consider the effect of 
^ptflHof 1905. I am therefore of opinion 
the patta of the plaintiff does nob 

jualade this undemaroated poramboka 
^jream. 

The second contention is that, if Govern- 
ment intended it not to be included in the 
patta, they ought to have excepted the 
channel from the patta. Reference has 
been made bo the Survey Manual and to the 
-Doard 8 Standing Orders ; bub it seems to 
me that this cannot in any way have the 
force of law being merely directions of the 
authorities to their officers, either survey or 
revenue, as to tbe way in which their 
auHes should be carried out. 

The third question raised is that no 
presumption m favour of Government 


(8) (1917) 83 M.L.J. 415—33 M.Ii T I 6 I 
^ 697 -(1917) M.W.N. ?a9. ' 


49 I.O. 
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arises from the provisions of Act HI of 
1905. This I have already dealt; with in 
considering the first question. But I may 
add this ; in Secretary of State v. Janaki- 
ramnyya ( 6 ) it was held by a majority of 
the Full Bench as against the observa- 
tions in Secretary of State v. Amhala- 
vana Pandara Sa^inadhi ( 8 ) that a special 
presumption is raised in favour of Govern- 
ment by Madras Act III of 1905. {See 
per 0?^ld. J.. at page 398 and per Bake- 

well. iyu 403). 

• (^ 2 bont 6 ntion of the plaintiff is 

tha^®*3!avo;: Riparian rights. This is a 
q^ie^n^'f at least mixed law and fact 
wSWiy fias not raised in either of the 
' lower Courts and which in my opinion he 
is debarred from raising in second appeal. 
That is sufficient to dispose of this point. 
But I may add that whatever riparian 
rights, if any, the plaintiff might have 
in the water of this stream, it is more 
than doubtful if he was at liberty to 
erect two dams or diversions by which a 
considerable portion at least of the waters 
of the Bt^am was diverted in order to 
irrigate own dry patta lands. That 

would raieel^queation as to whether the 
rights of low^*^ riparian owners, if any, have 
been infringed* J^d whether the flow through 
this odai to tb*^*^ank or manalpallam has 
been interfered with. This is, of course, a 
question of evidence which cannot be 
allowed to be raised here. Reference may 
be made to S. A. No. 1639 of l9l8to which 
I was a party in which it was said that 
the District Munsif thought that ryotwari 
landholders were entitled to all the rights 
of riparian owners under the BngUsh law. 
They may be said to own some such rights, 
such as the rights of access to the river for 
using the water, for bathing and for domes- 
tic purposes and so on; but so far as irriga- 
tion rights are concerned, it has been point- 
ed out in Lakshmiah v. Narayanappa (9) 
that the only direct rights which the ryofi- 
wari landholders have are either derived 
(through express or implied contract) from 
the Government or are acquired against 
Government by prescription. 

To refer to the case in Kalianna Mudali 
V. Secretary of State (1), the judgment is 
extremely short. The land in question 
seems to have been patta land. The 
part of the judgment deals with the plaintiff 


(9) (1918) 84 M Ii J 496*4810 e0»93 M LT 837 
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having acquired an easement as against 
Government to interrupt the flow. Tha 
second part of it deals with the claim to 
levy water-cess and sets out that the rills 
run through the plaintiff's patta lands and 
their beds have not been separately demar- 
cated as poramboke. They are part of the 
patta land and not the property of Govern- 
ment, and therefore the water-course can- 
not be said to belong to Government as 
decided day before yesterday in A. 8 . 
No. 113 of 1910." I have perused the 
judgment in this appeal, which was a case 
of zamindari lands where under section 2 
of Act III of 1905, the zamindar is clearly 
" another landowner " within the meaning 
of the section. It is further difficult to 
discover from the very short statement in 
Kalianna Mudali v. Secretary of State (1) 
wbat were the exact facts of the case. It 
may be that the rills began and ended on 
the plaintiff’s own patta land without flow- 
ing into or through any other land which 
is not the case in appeal before us. I can- 
not see that this case is any real authority 


for the position advanced by the appellant. 
The learned Judges relied on a case they 
had already decided as to zamindari lands 
which as pointed out stood on a wholly 
different footing. For these reasons, I am 
of opinion that the appeal must be allowed 

with costs throughout. 

Wallace, J. Plaintiff sued to recover 

with costs a sum paid by him Ponal 
water-rate levied by the Tabsildar of Uttan- 
karai Taluk, Salem District, for unautho- 
risedly taking Government water to his 
registered dry lands. It appears ® 

evidence in the case that plaintiff 
pattadar of Survey Nos. 13, 14 and 17 
registered dry land through which a jungle 
stream flows which originally according t 


^he“;urv7y plan'orieflf ended in Sary ' 


No. 17. but so far as appears ^rom th 
evidence has since the grant or darkhast 
of Survey Nos. 13, 14 and 17 been discharg- 
ing its waters into the Government irriga- 
tion source called manalpallam, that 
plaintiff by mud dams at points A and B m 
the stream diverted a portion of the water 
of that stream to hia dry fields and raised 
wet crop, and that for hia interference with 
the water of the stream penal water-rate- 


was imposed on him. 

Both the lower Courts have decided that 
the jungle atieam within the limits of Sur- 
vey Nos. 13, 14 and 17 is the property of 
plaintiff and that the imposition of any 
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wafeer-rate for the diversion and use by him 
of its waters, at any point within these 
survey numbers is illegal. Both Courts 
have based their deoision on the ground 
that the patta for these fields granted ap* 
parently to plaintiS's vendor carried with 
it a grant of stream bad and the water on 
it where it fiowed through these survey 
numbers. In so holding, it* is perfectly 
clear that in the present state of the law, 
both Courts made a fundamental mistake 
in law as to the legal effect of a patta, and 
this mistake, we are, in second appeal, 
bound to consider and rectify. 

I should have thought that it was well- 
known law that a patta is not a document 
of title, or a deed of grant [see Secretary of 
State V. Kasturi Beddi (2) and Muthu 
Veera Vandayan v. Secretary of State (3).] 
It is a record of demand by Government 
that such and such an amount is due as land 
revenue on such and such an area. Plaintiff 
admitted before us, when pressed, that the 
stream in question within Survey Nos. 13, 
14 and 17 was Government property prior 
to the grant of patta to his vendor. It 
follows that neither his vendor nor himself 
has succeeded to the ownership of that 
portion of the stream unless the grant of 
patta or the grant of these survey numbers 
on darkbast somehow carried with it also 
the transfer of ownership of that portion of 
the stream. As noted, the patta implies no 
such grant, and plaintiff has not oboson to 
produce or call for the darkbast records. I 
wholly fail then to find any proof that the 
ownership of Government admitted prior 
to the darkbast has been lost by Govern- 
ment. 

The mere entry of a particular area in a 
patta caunot be any evidence that the 
hole extent of the area, without any 
ervatioDS, was granted on darkbast to a 
rkbastdar, in the face of the customary 
proviso in all village A registers, viz., that 
at the original settlement a deduction cf 
25 per cent, has been made from the 
produce on account of unfavourt^^^ 
seasons, and on account of any rr^^®’ 
obannels, tanks, paths, etc., that 
been measured in with the cultivate^ 

The fact of the inclusion, therefore 
Government poramboke in any /«*8urvey 
field does not confer on the 
that field the right of onterip^, 
poramboke br of in any waf interfering 
with it (Ex. IV). The men grant of a 
patta for a field does no) automati- 


cally carry with it the grant of any Govern- 
ment poramboke already existing within 
that field. 

Plaintiff’s oUim, which amounts to 
saying that there cannot be any Govern- 
ment channels in existence within lands 
granted on patta, unless these channels 
have been separately demarcated, is 
directly opposed to this general provision 
of the settlement. It is for plaintiff to 
prove that this usual reservation ^ not 
form part of the contract his 

vendor and Government at|^^ jf the 
grant of patta. He has noM ^ced 

his patta or examined bis vefi, Vova 
this, or to prove that his veDdJ^'b»n»I \ 
in possession of, or owner of a 
the stream. It seems to me 
to contend that in granting a 
dry lands — lands ex hypothest oo eDtitied 

to Government water— 
berately intended to on the 

darkhastdar not merely t,be ° 
flowing through a ob<' 
to aGovernm^t 

also the ownership • 

« .It ^ot of patta would 

80 that every , *, .... 

u- ./arerv channel within 
confer ownership ‘’'f ., - ... j _ 

the land grantedV the right to dam up 

and stop the flr^°^ '‘'together It 

is certain Government m granting 

/jad any such intention or 

pattas neyy"^^j ^ 

oon emp would involve the v’holesale 
owne^^ ’ftg covenant with the lower web 

landhol^^® was included in the contract, 
rpjjg Atical inconveniences of upholding 
gugjji contention are obvious, as plaintiff 
hims^^^ would be the first to discover, 
jf j pattadar further up the stream, 

pattadar of field No. 1, claimed 

rights which plaintiff now claims, 
fijd diverted all the water to his field 

so that none at all came as far as 
plaintiff's lands. Plaintiff’s claim baaed on 
the patta appears to me therefore wholly 
untenable and the lower Court’s acceptance 
of it is based on a material misconception 
of the law. The case cited by plaintiff, 
Kalianna Mudali v. Secretary of State for 
India (l), besides being a case not published 
in the authorised reports, does nob seem to 
me of any assistance to plaintiff, since 
from the facts of that case, it appears that 
the “ rills ” feeding the pond were wholly 
in the plaintiff's lands and had presumably 
never belonged, at any time, to Govern- 
ni6ut« <* . 
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Plaintiff has attempted before us to 
support the decree appealed against, on 
two grounds not takon boforot (a*) tnafe 
under the B.S.O., Government does not 
charge water-rate for water taken from 
jungle streams provided no irrigation loww 
down is interfered with, (6) that plaintiff 
as owner of both banka of the stream in 
Survey Noa. 13, U and 17 poasessaa the 

the natural rights of a riparian owner to 

water as it flows between 
to (a) the foundation for 
not been laid, and Govern- 
jr called upon to meet such 
.'i it appears in evidence (defend- 
wibnees) that the jungle stream 
doe/feed an irrigation source so that the 
B.S.O. quoted has no application. As bo 
(6) again such a claim was never agitated 
in the lower Courts. Had it been, it would 
have been open to Government to ooubend — 
(1) that a mere darkhast ryobwari 
pattadarof dry lands has no riparian rights 
to water for irrigation purposes (see S.A. 



No. 1639 of 1918) ; 

(2) that even if he has, such rights do 
not permit the diversion by mud dams of 
water which would otherwise flow into a 
Government irrigated source. I am of 
opioton that such mixed questions of fact 
and law cannot be agitated for the first 
bime here in second appeal 

It is clear theo that as between plaintiff 
and Government the ownership of this chan* 
nel and the water in it within fields Nos. 13, 
14 and 17 belongs bo Government and that 
the charge of water rate ordinary or penal 
for water taken therefrom to dry lands is in 
accordance with law (Acts VII of 1865 and 
III of 1905). This second appeal must there- 
fore be allowed and plaintiff’s suit dis- 
missed with oosts here and below. 

Appeal allowed. 
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Wallace, j. 

Pachalla Doraiswami Aiyangar and 
others — Appellants. 

V. 

Sri Mahant Prayaga Dosjee Varu — 
Bespondent. 

S. A. Nos. 1130 and 1131 of 1921, 
decided on 27th March, 1924, against the 
decrees of the Sub-Judge of Obittoor, in 
A. S. Nos. 26 and 32 of 1920. 
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Madras Estates Land Act, 8 . 125 ^Purchaser in 
sale for arrears of rent takes subject to encumbran^ 
ces created belore the Acl^Aecevtance of rent from 
the defaulter's purchaser, makes the purchaser's 
title stronger than the title of the purchaser under 
rent sale where landlord did not put an end to 
occupancv rights under the rent sale, 

Uo'ier 8. 136 a parohaset ia a sale foe arrears of 
rent takes sabjeot to ecoombraooes oreated before 
the passing of the Aot where the landlord did not 
pat an end to the oooapanoy right of the defaulter 
under cover of his rent sale but on the contrary 
accepted subsequently rent from the purohaser in 
a mortgage sale, on behalf of the defaulter. 

Held, that the purchaser in the mortgage sale 
had superior rights over the purohaser in the sale 
for arrears of rent. [P. 919, Cs* 1 and 2.] 

K. S. Champakesha Aiyangar — for the 
Appellants. 

T. Kumaraswamiah — for the Baspon- 
dent. 

Judgment : — The facts necessary for 
the disposal of this appaal are as follows: 
One Sellapoa Asari was an oooupauoy 
tenant in the Ist defendant’s estate. On 
4bh May, 1901, ha mortgaged the five 
items of the plaiut property. 

The mortgagee sued to recover bis 
money and obtained a decree for sale of 
the mortgaged property on 4th June. 1912. 
It became final on 9th January, 1913, and 
the property was sold io execution of the 
decree on 15th November, 1915. The 
plaintiff purchased all the five items on 
7th June, 1916 from the auction-purchaser 
and got delivery through Court on 31st 
January, 1917. In the meantime on 22od 
March, 1913, items 3 and 4 of the plaiut 
property were sold by the landlord, tbe first 
defendant for the arrears of rent due on 
the holding by Sellappa Asari and the first 
defendant alleges that be bought in tbea^ 
properties for eight annas and got delive^tf 
of them on 25bh October, 1915, and that 
sold them again to defendants 2 to 8. Tbe 
question at issue was vbether tbe plaiut- 
iff’s purchase on tbe footing of tbe 
mortgage decree prevails against tbe first 
defendant's purchase in the rent sale. Tbe 
lower appellate Court has held that tbe 
plaiutiff's title did not prevail against the 
Ist defendant’s rent sale title, and there- 
fore dismissed the suit and the plaintiff 
appeals. 

I cannot see why the plaintiff was not 
given at least a decree for items 1. 2 and 5. 
Tbe first defendant puts forward not 
claim to items 1 and 2 nor do any of tbe 
other defendants : and as regards item 5» 
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aUhough the first defendant claims that he through Court on 25tb October, 1915 of the 
brought that also in the rent sale, his sale items sold at rent sale on 22nd March, 
oertifioates, Exhibits I and II, show that 1913. There is no documentary evidence' 
that was not so. of this delivery and that it was a sham is 

As regards item 3, a garden \7ith an clear from the facts that the sale itself 
indigo vat and item 4 nunia, it is not quite appears to have been a sham and that on 
easy to say definitely what field numbers 2nd May, 1916, first defendant again issued 
they correspond to, but, so far as I can patta for fasli 1326 to the defaulter for* 
ascertain from the documents filed in this Nos. 240 and 241, area 1 acre, 8 cents, 
case, item 4 seems to correspond to nunja the indigo vat, and followed it up by a simi> 
Nos. 200 and 201, while the garden in lar patta Exhibit D-3 on 25tb May, 1918, 
item 3 appears to be described under for fasli 1327. On 28th January 

Nos. 240 and 244 with an area of 10 acres and 30tb December, 1917, 

and 3 cents and the vat appears under from plaintiff for the indigo 
Nos. 240 and 241 with an area of 1 of the registered pattad 
acre and 6 cents. Asari, i.e,, the defaulter (see E 

Under section 125 of the Madras and D-5). On even date with Exbimc 4^*3 
Estates Land Act. under a sale for arrears is Exhibit VI a patta for fasli 1327 to 2Dd 
of rent, the purchaser takes subject to any defendant for items 3 (garden) and 4. This 

encumbrance created before the passing of is the first issue of a patta to any one else' 

the Act, The encumbrance in this case was but the defaulter. 



created in 1901. Prima facie then the 
rent sale is subject to it ; but the contest- 
ing defendants contend that the mortgage 
was extinguished when the decree was 
passed and that, as first defendant was 
not a party to the mortgage suit, the 
decree in it will not bind him. Tbe lower 
appellate Court has accepted both these 
contentions, but it has wholly misunder- 
stood one crucial fact in tbe case, and 
that is that tbe first defendant never put 
an end. under cover of his rent sale, to tbe 
occupancy right of tbe defaulter. Tbe 
rent sale was on 22nd March, 1913. Under 
Exhibit D (1), dated 15th February, 1915 
the first defendant had issued a patta for 
fasli 1324 to tbe defaulter for Nos. 200, 
201 and 240 (1 acre and 8 cents), and 
240 (10 acres and 3 cents), i.e., for the 
whole of items 3 and 4 ; so that, for this 
fasli, tbe first defendant issued pattas to 
^1^ defaulter for all that be ostensibly 
f ^^Bugbt in under bis rent sale. The patta 
fbv>ithe previous fasli 1323 is not filed, but 
there presumption that it will be 

anything different from patta for fasli 1324 
Prior to Exhibit D, but subsequent ^ 
the rent sale, is a notice Exhibit D, dp^“ 
23rd June, 1914, by first defendant tr^he 
defaulter informing him that arrea^^ 
due on tbe indigo vat and that, udIp® 
were paid up, tbe holding would 
This was the holding already 
arrears of rent on 22nd March. 
alleged to have been brough The 
sale was apparently a sham. 

First defendant alleges a delivery 


There is absoultely no evideuoe that the 
occupancy tenancy of the defaulter bad 
ever been terminated by ^*^y 
proper legal prooeedf°^® before 

15th November, 1916, the date of the sale in 
execution of the mortgflg® decree. It was 
in the holding andpos®^®®*®^ thedefaulter 
and was his prop^^^7 ^bc date of that 
sale. This is the property which has 
passed to the oi which he gob 

delivery on SUt January, 1917, and of 
which first ^fendant never got delivery. 
First defend»°^ therefore could not convey 
it to any never enforced his 

rights ui>^®*' alleged rent sale and never 
termins^*^ defaulter’s occupanoy right, 

which * bis action, passed 

to beyond the reach of lat 

de/eo^®°*'* before the date of the 

to 2nd defendant. It is impossible 
tbarflfore to see how tbe plaintiff's right on 
tje footing of the Court-sale could possibly 
)Q interfered with by the first defendant's 
right under his rent sale. The ruling in 
Vemanna Venkatachalla Naidu v. Eihi~ 
rajammal (I) relied on by the Subordinate 
Judge has DO application to this case since 

there no patta was issued after the sale for 
arrears of rent and the occupancy right of 

the tenant had obviously been terminated 
by the rent sale. 


VIAJJ UDUreO 01 

the lower appellate Court and restore that 
of the District Munsif with costs to the 
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plaiabi£f from defeodants 1 and 2 here and 

in the appellate Court. 

Second Appeal No. 1131 of 1921 follows 
the decision in this case and the lower 
appellate Court’s decree must be reversed 
and the suit dismissed with costs through- 
out. 

Appeal allowed. 


^ 1924 Madras 820. 

J)EVAD03S. J. 
ihe warar 

to (fl Mathar Rowthan — Appel- 
noWndant). 

Kasa Rowthan and others — Respondents 
(Plaintiff and Oafendants 2 to 5 and Legal 
representatives of 4:bh Defendant.) 

S. A. No. 1123 of 1921, decided on 
lObh July, 1924. against the decree of the 
Additional Sub-Judge of Madura, in 
A.S. No. 3 of 1920. 


Azt. S, 10—Enlrustwq money to 
another for paynu.nl to a third person who acknow- 
ledges and pfomise'i in a partition deed to pay to 
the bentflciary, creates an express truH and is not 
a mere deposit. 

Two Mitiomed^n bcotbora exyoutscl «. p-iriitioD 
deed wbofoin chf*y a6ir.o<i that; thair dcoeaaed 
btoth?f oatfuatcd f..o them a oertam atnouot which 
one of tha twu oxaoa>artts uodorCook t.o p*y to 
plaintiff on hi3 a'.taiDiog majority with iotereat 
ab it ooab, 

Held, that an c*xpreas trust was oceated ia favour 
of plaintiff and tUa ucunuot was uot a deposit i 
(1 L. W. 577 ; 19^2 Mad. 57. Disl.) 

Reid, further, that tha partition deed evideuoed 
and acknowledged the tru=it already created by tho 
deoeaned brother. [P. 9-20. C. 1.] 

W. S. Sicbrahmania Aiyar — for the 
Appellfiut. 

K. Bhashyam Aiyangar, N.R. Gooinda- 
chariar and P. R. Srinivasan — for the 
Respondents. 


Judgment : — The question argued in 
this appeal is whether the claim of the 
plaintiff was barred by limitation. The 
plaintiff's case is bhac his father entrusted 
a certain amount to his paternal uncle, 
Peria Kadir Rowtber and that Paria Kadir 
Rowbber was in possession of it, lill his 
de^b and UtJerafore Paria Kadir Rowtber 

his > [betr^^cj|i|l^being an 

■•Oba^ Lll.. :.; y 





express trustee he is nob entitled to claim 
the beaefft of the law of limitation. Both 
the lower Courts have found that Peria 
Kadir Rowther was an express trustee. 
Mr. Subramania Aiyar, on behalf of the 
appellant, urges that Exhibit A cannot 
create a trust, as the father of the plaintiff 
was dead at the time, when Exhibit A was 
executed and that for the purpose of creating 
a trust there must be a transfer of the right 
of the owner to the trustee. It is quite 
clear from the recitals in Exhibit A that 
the trust was not created by means of 
Exhibit A ; but Exhibit A mentions that 
the trusts had been created by the father 
of the plaintiff in his favour and that Peria 
Kadir Rowtber and his brother wore 
trustees. The recital is : 

** Wheroaa even 12 years before our father's 
death, our brother, the said Naiua Muhammad 
Rowther, died entrustiug to the pereoDs meatioood 
below bid earuings, namely, Rs. 74C-4-0 his wile 
and his son Kasa Rowthan a male child then a 
minor of abou: 2 years of age.” 

In the face of this language, I do not 
think it is reasonable to contend that 
Exhibit A itself creates a trust. Exhibit A is 
only evidence of the fact that a trust had 
been created and Peria Kadir Rowthan 
undertook to be responsible for the amount 
entrusted to him and to his brother. 
Mr. Subramania Aiyar wanted to contend 
that here, there was only a mere deposit 
and that would not by itself create a trust. 
He relies upon Rajammal v. Laksh- 
mammal (1) p-nd also upon Krishna Pattar 
v. Lahskmi (2). But the facts in this case 
are quite clear that the trust was created 
by the father of the plaintiff, in favour of 
the plaintiff, during his life time and 
Exhibit A is only evidence of the fact. In 
the face of these facts, I do not thing that 
the contention that there was no trust im 
this case can prevail. Thera is no 
question involved in the case. 

The second appeal fails and is dismissed 
with costs of the Isb respondent. The 
ot^or respondents will bear their o xn costs. 

Appeal dismissed. 


(1) 09K< 1 ti.W. '.77 = '19'4) M.W N. fi06=»22 

I C. 9^6= 15 M.L T. 199. 

(2) 1923 yUa. 57 = 45 Mad. 415 = 16 M.Ti.W 896 

= 4i M-Hj.-T. 119 = 'l922) M W.N. U7=» 
30 M.L.T. 2 05. 
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THE END. 


